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COURT  RULE-MICHIGAN. 


c,3 


Changert  Bulb  112.  The  general  powers  conferred  by  said  act  are  hereby 
restricted  in  the  following  particulars:  (1)  Ko  such  circuit  court  commis- 
sioner shall  be  empowered  to  vacate  any  order  or  decree  of  the  circuit  court, 
or  any  order  made  by  a  circuit  judge.  (2)  Nor  shall  he  grant  any  injunction 
to  stay  proceedings  at  law,  unless  reasonable  notice  of  the  time  and  place  of 
hearing  the  application  therefor  shall  have  been  previously  given  to  the  ad- 
verse party.  (3)  N'or  shall  he  grant  any  injunction  without  such  notice  in 
any  case,  unless  the  judge  of  the  circuit  court  in  which  the  application  is 
made  shall  be  absent  from  the  county  at  the  time  of  such  application,  or  is  dis- 
qualified from  granting  an  injunction  in  the  cause;  nor  unless,  in  the  opinion 
of  such  commissioner,  the  peculiar  exigencies  of  the  case  require  it  for  mani- 
fest reasons,  to  be  shown  by  affidavit  of  the  facts  and  circumstances.  (4) 
Nor  shall  he  grant  any  injunction  restraining  the  execution  or  performance 
of  any  public  improvement,  nor  to  compel  a  defendant  to  refrain  from  doing 
any  act  where  the  injunction  will  necessarily  produce  great  and  irreparable 
injury  to  the  defendant  if  the  claim  of  the  complainant  is  not  sustained;  nor 
shall  he  grant  any  injunction  in  any  case  where  no  special  provision  is  made 
by  law  as  to  security,  except  where  the  injunction  prayed  for  is  against  a 
judgment  debtor  who  is  made  defendant  in  a  creditors'  bill,  unless  the  officer 
granting  the  same  shall  take  from  the  complainant  or  his  agent  a  bond  to  the 
party  enjoined,  in  such  sum  as  shall  be  deemed  sufficient,  and  in  not  less  than 
$500,  with  sufficient  surety  or  sureties  to  be  approved  of  by  the  officer  allow- 
ing the  injunction,  conditioned  to  pay  the  party  enjoined  such  damages  as  he 
may  sustain  by  reason  of  the  injunction  if  the  court  shall  eventually  decide 
that  the  complainant  was  not  equitably  entitled  to  such  injunction;  such  dam- 
ages to  be  ascertained  by  a  reference  to  a  circuit  court  commissioner,  or  by 
the  court  having  jurisdiction  of  the  cause  in  which  the  injunction  issued,  as 
such  court  shall  direct.  Such  officer  allowing  the  injunction  shall,  before  the 
roister  shall  issue  the  writ,  file  such  bond  with  such  register  in  chancery,  who 
shall  carefully  preserve  the  same  for  tlfe  benefit  of  the  obligee  therein  named. 
(Ordered  to  take  effect  June  1, 1886.)    As  amended  April  7, 1886. 


COURT  RULE-NEBRASKA. 


27.  All  motions  made  or  submitted  to  the  court  shall  be  in  writing;  and 
notice  thereof,  except  motions  for  rehearing,  shall  be  served  on  the  adverse 
party  or  his  attorney  of  record  at  least  one  day  before  the  hearing.  Such 
notice  shall  conform  to  the  provisions  of  section  574  of  the  Code,  be  served 
by  a  sheriff,  constable,  or  any  disinterested  person,  who  shall  be  entitled  to 
fees  allowed  by  law  for  service  of  a  summons.  The  return  of  any  such  of- 
ficer or  affidavit  of  any  such  person  shall  be  proof  of  service. 

Adopted  July  Term,  1885. 
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On  page  193,  (Auerbaeh  v.  Oloyd,)  eighth  line  of  opinion,  for  "241''  read  "84." 

On  page  294,  {Steele  y.  Mills,)  last  line  of  paragraph  2  of  syllabus,  insert  wo 
"not"  before  "discharged.** 

On  page  296,  (same  case,)  ninth  line  from  top,  for  "2082"  read  "2084. "» 

On  page  464,  (Surges  v.  Mabin,)  for  first  paragraph  of  head-note  substitute  p 
agraph  22,  MUNICIPAL  CORPORATIONB.  in  Index. 

On  page  507,  {Beich  v.  Bolch,)  second  line  of  paragraph  1  of  syllabus,  for  "2*^ 
read '^2718." 

On  page  571,  (AUy.  Oen.  v.  Amos,)  seventeenth  line  of  opinion,  for  "SaO"  n 
"826.**^ 

On  page  637,  (Morse  v.  County  of  HUeheock,)  in  catch-words  to  third  paragn 
of  syllabus,  insert  word  "not"  before  "Sustained.  " 

On  page  678,  (Hanselman  y.  Kregel,)  first  line  of  paragraph  3  of  syllabus, 
"are  taken"  read  "are  not  taken." 

On  page  738,  ( Wheeler,  etc.,  v.  Sasbrouek,)  sixth  line  from  bottom,  for  "credit 
read    created. " 

On  page  756,  (Pope  v.  Cheney,)  fifth  line  from  top,  for  "his  possession*  read 
position. " 

On  page  796,  (Browne  y.  Dolan,)  thirteenth  line  of  opinion,  for  "mistakes"  r 
"misstates." 

On  page  800,  (Walker  y.  Camp,)  flirst  line  of  statement,  for  "judgment' 
"jury. " 

On  page  814,  (Toohey  y.  LoweU,)  fourth  and  fifth  lines  of  statement,  for  "pi 
tiff"  read  "defendant." 

On  page  840.  (Newell  y.  Minneapolis,  etc.,)  eleyenth  line  from  bottom,  expu 
the  word  "us." 

On  page  853,  (HighsUme  y.  BurdeUe,)  twentieth  line  of  opinion,  for  ''did 
"did  not." 

On  page  877,  (Low  y.  Kalamcutoo  Circuit  «7iMf^0,)  nineteenth  line  of  opinion 
sert  the  words  "the  death  of"  before  the  word  "Oliver." 

On  page  880,  (same  case,)  thirty-second  line  from  bottom,  for  "on**  read  ** 

On  page  906,  (Manwaring  y.  Jenison,)MX^  line  from  bottom,  for  "removed  " 
"renewed." 

On  page  ^^ACreen  y.  Knife  Falls  Boom  Co.,)  twenty-fifth  line  from  bottois 
"extensive"  read  "extended." 

On  page  927,  (same  case,)  seventh  line  of  paragraph  numbered  3,  for  "alt^ 
tions"  read  "alterations." 
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Daniells  and  others  v,  St.  Claib  Circuit  Judge. 
Filed  February  17,  1886. 

EZSCDTORS  AKD   AdMINISTRATOBS — CLAIMS  AGAINST  ESTATE — ApPEAL-BOHD. 

Under  the  statute  no  one  is  recognized  in  i}roceedings  to  prove  claims  except  the 
administrator  and  the  creditor,  and  a  bond  in  appeal  by  tne  creditor  la  properly 
given  to  the  administrator. 

Maiidatnus. 

T,  M.  Crocker t  for  relators. 

Camfbexl,  C.  J.  Relators  being  two  heirs  at  law  of  Cornelius  Evarts,  de- 
ceased, ask  for  a  mandamus  to  compel  respondent  to  dismiss  an  appeal  hj 
claimant  against  the  estate  from  the  action  of  the  commissioners  rejecting 
his  claim,  because  the  bond  was  given  to  the  administrator,  instead  of  to  them 
as  adverse  parties.  They  claim  a  standing  as  adverse  parties,  because  they  as- 
sumed the  burden  of  resisting  the  claim.  Under  the  statutes  no  one  is  recog- 
nized, in  proceedings  to  prove  claims,  except  the  administrator  and  the  cred- 
itor. That  exceptional  cases  may  arise  is  possible.  But  an  heir  or  other  per- 
son interested  cannot  himself  appeal  from  a  decision  in  favor  of  a  creditor 
unless  the  administrator  refuses  to  do  so.  Rev.  St.  c.  72,  §§  20,  29.  That 
can  only  be  done  on  giving  security  to  save  the  estate  harmless  from  damages 
and  costs;  and  as  the  administrator  must  necessarily,  in  all  ordinary  cases, 
represent  the  interests  of  the  estate  in  such  a  controversy  in  the  first  place, 
and  is  the  only  person  who  can  prove  set-offs,  or  against  whom  or  in  whose 
favor  balances  can  be  ascertained  in  such  a  case,  it  cannot  be  allowed  to  any 
one  else  to  intervene,  at  his  option,  in  the  same  contest.  The  bond  required 
from  an  appealing  creditor  is  to  pay  "all  damages  and  costs."  No  damages 
can  possibly  accrue  to  any  one  but  the  representative  of  the  estate,  and  they 
must  usually  arise  from  counter-claims  or  set-offs.  The  statute  (section  21) 
which  requires  the  bond  to  be  given  to  the  ''adverse  party"  comes  immedi- 
ately after  the  section  (20)  which  confines  the  right  of  appeal  to  executors,  ad- 
ministrators, and  creditors.  This  is  a  strong  inferential  statement  that  no 
one  else  can  usually  be  a  party,  for  it  is  not  to  be  conceived  that  any  one  can 
be  a  party  who  would  not  himself  be  allowed  to  appeal. 

We  think  the  bond  was  properly  given,  and  that  the  circuit  judge  was  right 
in  refusing  to  dismiss  the  appeal.    A  mandamtbs  must  be  denied. 

(The  other  justices  concurred.) 
v.27N.w.no.l — 1 
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Bradford  v,  Vinton. 

FUed  February  17,  1886. 

Costs — Stevographer^s  Fek  foe  Tbanscbipt  op  Notbs— -Whew  Taxable  as. 

Under  section  6515,  How.  St.,  where  the  judge  refuses  to  make  an  order  requirin 
the  official  stenographer  to  make  and  file  a  copy  of  the  testimony  and  proceedinq 
in  a  case,  and  yet  refuses  to  settle  a  bill  of  exceptions  without  sucU  transcript,  th 
party  appealing,  who  is  obliged  to  obtain  and  pay  for  it,  is  entitled,  in  case  he  pre 
vails  in  the  higher  court,  to  have  the  amount  so  paid  taxed  as  a  l^itlmate  expend 
iture  in  the  case. 

Motion  for  retaxation  of  costs. 

i.  D.  Norris,  for  the  motion. 

A.  C,  Adsit,  against  the  motion. 

Morse,  J.  It  appears  that  in  settling  the  bill  of  exceptions  in  this  cause  i 
became  necessary  to  use  a  copy  of  the  stenographer's  notes  of  the  evidenc 
taken  on  the  trial.  The  counsel  for  appellants  requested  the  circuit  judge  t 
make  an  order  requiring  the  stenographer  of  the  court  (Kent  circuit)  to  111 
a  copy  of  the  testimony  and  proceedings  in  the  cause.  The  circuit  judg 
refused  to  make  such  order,  but  at  the  same  time  stated  that  he  could  n(] 
settle  said  bill  of  exceptions  without  such  notes  and  copies.  Appellant' 
counsel  then  caused  such  copies  to  be  filed,  and  paid  for  them,  or  obligatet 
themselves  to  do  so.  Such  copies  of  the  testimony  and  proceedings  wer 
used  by  the  counsel  for  both  parties  in  settling  said  bill.  The  copies  wer 
made,  a  portion  by  Henry  F.  Walch,  the  official  stenographer  of  the  court,  a 
the  testimony  taken  by  him,  and  the  balance  by  one  Langly,  an  assistant  o 
said  Walch,  wlio  took  the  notes  of  the  testimony  not  taken  by  said  Walcli 
The  testimony  amounted  to  1,575  folios,  and  the  amount  charged  therefor  b( 
ing  the  sum  of  S125.10.  Upou  the  taxation  of  costs  in  this  court  the  cler 
refused  to  allow  this  amount.  Appellants  now  move  the  court  to  have  th 
same  allowed  and  taxed  in  their  favor.  The  section  of  the  statute  relating  t 
transcripts  of  stenograpliers*  notes  for  the  Kent  circuit  provides  that  "itshal 
be  the  duty  of  the  stenographer,  *  *  *  in  case  tiie  counsel  for  eitlie 
party  shall  desire  a  transcript  of  the  testimony  or  proceedings,  to  furnish  th 
same,  and  he  shall  be  entitled  to  receive  therefor  from  the  party  so  requirin 
it  the  sum  of  10  cents  per  folio  for  each  folio  so  transcribed,  and  such  recor 
shall  be  deemed  the  official  record  of  tlie  court:  provided,  that  if  the  judg 
shall  desire  a  copy  of  the  testimony  and  other  proceedings  upon  any  trial,  th 
stenographer  shall  make  and  file  the  same."     How.  St.  §  6515. 

We  think,  under  the  circumstances  shown  in  this  case,  that  the  items  paiij 
and  to  be  paid,  for  the  transcripts  used  in  settling  the  bill  of  exceptions  shoul 
be  allowed  and  taxed  against  the  contestant.  In  opposition  to  this  alio  wane 
we  are  cited  to  the  former  decisions  of  this  court  in  Hayes  v.  Livingston,  S 
Mich.  371;  Hay  v.  Detroit,  G.  H,  <&  M.  Ry.  Co,,  21  N.  W.  Hep.  911.  Th 
rulings  in  both  of  these  cases  were  made  under  the  general  law  govern  in 
the  circuits,  outside  of  the  Wayne,  Kent,  and  Saginaw  circuits,  which  pn 
vides  that  "in  case  the  judge,  or  the  counsel  for  either  party,  shall  desire  il 
he  sliall  make  a  legible  transcript  of  his  notes,  wliich  shall  be  filed  by  tli 
clerk,  and  preserved  as  part  of  the  files  in  the  cause,  subject  to  the  inspectio 
and  use  of  both  parties."  The  language  of  this  statute  plainly  implies  thf 
the  stenographer  must  do  this  without  extra  charge  to,  or  compensation  f  roir 
the  parties,  and  the  decision  in  48  Mich,  was  specifically  put  upon  that  grount 
and  it  was  further  held  that  if  the  stenographer  refused  to  comply  with  th 
statute  lie  could  be  compelled  to  do  so.  It  will  be  seen  that  the  law  in  th 
Kent  circuit  is  different.  The  stenographer  cannot  be  compelled  by  the  pai 
ties  to  file  a  transcript  without  payment  of  10  cents  per  folio,  unless  the  ju<l<» 
m;ikt'S  an  order  requiring  him  to  do  so.  In  a  case  like  the  present,  where  tli 
judge  refuses  to  make  such  order,  and  yet  refuses  to  settle  the  bill  of  excei 
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tions  without  such  transcript,  the  party  appealing,  who  is  obliged  to  obtain 
and  pay  for  it,  is  entitled,  in  case  he  prevails  in  this  court,  to  have  the  amount 
so  paid  taxed  as  a  legitimate  expenditure  in  the  cause. 

The  items,  amounting  in  all  to  $125.10,  will  be  taxed  by  the  clerk  with  the 
other  items  in  the  bill  of  costs  presented,  save  the  two-dollar  item  for  "dia- 
grams in  printed  record,"  the  same  not  being  specifically  covered  by  the  affi- 
davit attached  to  said  bill  of  costs  as  filed. 

(The  other  justices  concurred.) 


PiGOTT  V.  Lilly  and  another. 
Filed  February  19,  1886. 

1.  TMAI/— SCBMITTINO  SPECIAL  QUESTIONS  TO  THE  JURY— ErROR. 

It  is  not  error  in  the  trial  judge  to  refuse  to  submit  to  the  jury  special  questions, 
when  they  are  upon  immaterial,  inconclusive,  or  admitted  matters. 

2.  Public  Highways— Rights  and  I)utie8  op  TR.\yELEBs. 

The  rights  of  travelers  on  a  public  highway  are  mutual  and  co-ordinate,  and  it  is 
the  duty  of  each  to  so  use  his  right  of  passage  as  not  to  injure  another  having  a  lilfe 
right. 

3.  8ame — Collision.  • 

A  person  when  driving  along  the  public  highway  is  responsible  for  any  injury  he 
may  occasion  to  the  person  or  property  of  another  person  using  the  same  highway, 
when  he  could  have  avoided  it  without  leaving  the  beaten  traclc.  Evidence  exam- 
ined, and  held  to  support  the  verdict. 

Error  to  Cass. 

Uowall  &  Can\  for  plaintiff.  Haraon  D.  Smith  and  Clapp  cfe  Bridgman, 
for  defendants  and  appellants. 

CiiAMPLiN,  J.  The  plaintiff  brought  an  action  of  trespass  against  tlie  de- 
fendants jointly.  The  declaration  is  in  two  counts.  In  the  first  the  plain- 
tiff alleges  that  on  the  twenty-fifth  day  of  November,  1882,  while  plaintiff  wtis 
riding  on  a  public  highway  in  a  buggy,  the  defendants,  with  a  certain  team 
of  horses  and  wagon,  then  and  there  in  their  possession  and  under  their  con- 
trol, with  force  and  arms  drove  said  horses  and  wagon  against  said  buggy, 
thereby  breaking  the  same,  and  throwing  the  plaintiff  to  the  ground  with 
^eat  violence,  and  thus  injuring  him,  etc.  The  second  count  alleges  the 
same  injury  committed  in  the  same  manner,  but  setting  out  more  in  detail 
the  special  damage  which  he  sustained  thereby. 

On  the  trial  the  plaintiff  gave  testimony  tending  to  show  that  he  was 
traveling  over  the  public  highway  from  Dowagi^c  to  La  Grange,  with  a  single 
horse  and  buggy,  and  overtook  the  defendants.  Each  was  driving  a  double 
team  attached  to  a  heavy  lumber  wagon.  Engle  was  ahead  and  Lilly  about 
four  rods  behind.  They  were  going  south.  At  the  point  where  he  came  up 
to  tbeoi  there  were  two  traveled  tracks.  The  east  track  was  the  most 
traveled,  and  was  the  one  defendants  were  in.  Plaintiff  took  the  west  track, 
and  started  to  pass  by  at  a  speed  of  a  mile  in  four  or  four  and  a  half  minutes. 
As  he  passed  defendant  Lilly  he  spoke  to  him,  and  immediately  after  piissing, 
and  as  he  wjis  about  to  pass  Engle,  he  says  he  heard  Lilly  call  out  to  Engle 
to  "run  him, — run  round  him."  At  the  first  exclamation  phiintiff  turned 
his  he<u],  and  saw  Lilly  make  a  forward  motion  with  his  uplifted  hand,  and 
at  the  s<inie  time  calling  out:  "Bun  him,  or  run  round  him."  At  the  same 
instant  the  team  driven  by  Engle  started  to  run.  Plaintiff  says  he  had  got- 
ten nearly  past  Engle,  but  not  wishing  to  run  with  him  he  reined  his  horse  to 
the  right*  and  nearly  stopped  him,  when  the  rear  wheel  of  Engle^s  wagon 
passed  upon  the  inside  of  his  hind  buggy  wheel,  and  capsized  plaintiff's  buggy, 
autl  threw  plaintiff  to  the  ground  with  such  violence  as  to  greatly,  if  not  pernui- 
neatJy,  injure  him.     The  wagons  collided  with  such  force  as  to  break  plain- 
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tiflfs  wagon,  bend  the  axle  forward,  and  leave  the  marks  of  the  defendant** 
wheel  upon  the  inside  of  the  buggy  wheel  from  the  felloe  to  the  hub. 

The  place  where  the  accident  happened  was  near  the  point  where  the  two 
tracks  come  together,  but  there  was  abundant  room  there  for  teams  with  ve- 
hicles to  pass  without  interference  with  each  other.  The  plaintiff's  conten- 
tion is  "that  the  tresptas  was  willful  on  the  part  of  both  defendants;  that  if 
they  did  not  intend  to  do  him  a  physical  injury,  they  intended  to  run  him  out 
of  the  road,  and  break  or  upset  his  buggy."  Engle  had  been  employed  by 
defendant  Lilly  as  a  lal)orer  apon  his  farm,  but  his  term  of  service  expired 
the  day  before  the  injury  to  plaintiff;  and  on  that  day,  in  order  to  get  money 
with  which  to  pay  Engle,  Lilly  hauled  two  loads  of  wheat  to  Dowagiac  to 
sell,  and  Engle  drove  one  of  the  teams.  It  appeared  in  testimony  that  one 
of  tlie  horses  of  this  team  belonged  to  David  Lilly,  the  father  of  defendant 
Lilly,  and  it  was  shown  that  this  horse  was  nervous,  and  when  suddenly 
scared  starts  right  off  quick,  and  if  a  team  comes  up  suddenly  behind  them 
they  both  will  start.  It  was  on  their  return  home  that  the  collision  occurred. 
Lilly  testified,  and  denied  saying  to  Engle  to  "run  him, — run  round  him;" 
but  that  he  did  call  to  Engle  to  190k  out  for  hi%team;  "takeupl  hold  on!"  and 
that  when  Pigott  drove  up  the  team  jumped,  and  tlie  hind  wheel  struck  Mr. 
Flgott's  buggy;  that  Pigott  turned  to  the  right,  and  as  he  turned  the  wagon 
wheel  struck  the  wheel  of  his  buggy.  Engle  testified  that  he  heard  Lilly 
halloo,  and  turned  partly  round  to  ascertain  what  he  said,  but  before  he  could 
do  so  the  horses  started;  and  he  saw  a  man  at  his  right,  who  it  was  he  didn't 
know  at  the  time,  and  he  went  a  short  distance,  and  turned  to  the  right,  and 
he  supposed  he-stopped,  and  he  passed  on.  The  witness  was  asked:  "Did  you 
undei-stand  at  that  time  that  there  was  a  direction  given  you  by  Mr.  Lilly?" 
"Did  you  have  it  in  your  mind  at  that  time  to  make  the  horses  run?"  These 
were  objected  to  and  excluded  by  the  court  as  entirely  improper.  The  wit- 
ness was  then  asked:  "Did  you  have  it  in  your  mind  at  that  time  to  make 
the  horses  go  off  to  the  right  of  the  track  they  were  in  ?"  This  was  also  ex- 
cluded for  the  same  reason. 

These  rulings  are  the  subject  of  the  second,  third,  a:: J  fourth  assignments 
of  error;  but  these  errors  are  not  well  assigned,  for  the  reason  that  defend- 
ants' counsel  was  permitted  immediately  after,  and  without  objection,  to  ask 
the  witness  whether  he  did  at  that  time  turn  his  horses  out  of  the  track  to 
the  right,  and  the  witness  testified  that  he  did  not,  and  also  that  he  did  not 
turn  them  to  the  right  at  all.  Counsel  also  asked:  "Did  you  hear  Lilly  give 
you  any  directions  to  run  the  team  ?"  and  the  witness  answered:  "I  did  not." 
"Did  you  see  Lilly  make  any  motion  to  you  ?"  to  which  the  witness  answered: 
**No9  sir;  I  didn't.  I  dtdn't*get  around  tar  enough,  if  he  made  400."  On 
cross-examination  the  witness  was  asked:  "Did  you  understand  that  Lilly 
wanted  you  to  stop  the  team  from  the  call?"  And  he  answered:  "No,  sir; 
I  didn't  understand  anything  about  it.  It  was  done  so  quick  I  didn't  have 
time."  So  that  it  appears  that  he  testified  fully  upon  the  subject-matter  of 
the  inquiries  which  were  excluded,  and  if  there  was  any  error  in  the  ruling 
it  was  cured  by  what  subsequently  transpired. 

The  fifth  error  assigned  is  upon  the  exclusion  of  the  answer  to  the  follow- 
ing question  put  to  witness  Lilly:  "Did  you  at  that  time  propose  or  intend 
to  give  any  direction?"  Although  the  answer  to  this  question  was  excluded 
upon  the  objection  of  plaintiff's  ifttorney,  yet  the  record  shows  that  the  ob- 
jection was  witl\drawn,  and  the  defendant  Lilly  was  again  placed  upon  the 
stand,  and  inquired  of  fully  as  to  his  intention,  and  testified  that  he  had  no 
intention  to  direct  Engle  to  run  his  horses,  and  did  not  have  any  intention 
to  direct  Engle  to  run  his  horses  against  or  around  Pigott,  or  any  body  else. 
Under  these  circumstances  this  assignment  of  error  is  frivolous. 

The  defendants'  counsel  submitted  the  following  special  questions  for  the 
Jury  to  answer,  viz.:    "(1)  Did  the  right  hind  wheel  of  Engle's  wagon  strike 
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tbe  inside  of  the  left  hind  wheel  of  Pigott's  buggy?  (2)  Which  way  from 
the  main  track  was  the  buggy  when  it  was  struck?  (3)  Did  Engle  under- 
stand Lilly  to  direct  him  to  run  his  team,  or  run  around  Pigott?  (4)  What 
did  Engle  do  to  start  his  team,  if  anything?  (5)  Did  Engle  stait  his  team  to 
run  before  the  collision?  (6)  Did  Engle's  wagon  leave  the  east  track?" 
The  circuit  judge  refused  to  submit  the  first,  second,  fourth,  and  sixth  ques- 
tions, to  which  the  defendants'  counsel  excepted. 

There  was  no  error  in  refusing  to  submit  these  questions  to  the  jury.  They 
Y^ere  all  upon  Immaterial,  inconclusive,  or  admitted  matters.  People  v.  White, 
53  Mich.  537;  S.  C.  19  N.  W.  Rep.  174;  Dickerson  v.  Dickerson,  60  Mich.  37; 
S.  C.  14  N.  W.  Rep.  691;  Swi/t  v.  Plessnei^  39  Mich.  178;  Crane  v.  Reeder, 
25  Mich.  303;  ffarbaughy.  Cicott,  33  Mich.  241;  Johnscm  v.  Continental 
Ins.  Co,,  39  Mich.  33;  Fowler  v.  Hoffman,  81  Mich.  215;  Daniells  v.  AU 
drich,  42  Mich.  58 ;  S.  C.  3  N.  W.  Rep.  253.  The  jury  answered  the  third  ques- 
tion, that  Engle  did  understand  Lilly  to  direct  him  to  run  his  team;  and  they 
answered  the  fifth  question,  "Yes." 

The  thirteenth  assignment  of  error  is  based  upon  tlie  refusal  of  the  judge 
to  charge  the  jury  as  follows:  "No  verdict  can  be  given  against  Lilly,  even 
if  the  jury  should  believe  tliat  he  directecl^ngle  to  run  or  run  around  Pigott, 
unless  the  evidence  shows  that  Engle  was  aware  of  such  direction  being  given 
by  Lilly,  and  committed  the  alleged  trespass  in  consequence  of  such  direction." 
The  circuit  judge  instructed  the  jury  that  "no  verdict  can  be  given  against 
Lilly,  even  if  the  jury  should  believe  that  he  directed  Engle  to  run  or  run 
around  Pigott,  unless  the  jury  are  satisfied  from  all  the  evidence  in  the  case 
that  Engle  acted  under  and  in  accordance  with  such  direction."  And  the 
learned  judge  further  instructed  the  jury  as  follows:  "But  if  Lilly  didn't 
order,  encourage,  or  countenance,  or  make  motions  to,  Engle,  so  that  Engle 
understood  him  to  cause  his  team  to  run, — if  he  had  no  hand  in  this  act, — 
then  he  is  not  liable, whatever  may  be  the  liability  of  Mr.  Engle."  The  mod- 
ification of  the  request  by  the  circuit  judge  was  proper,  and  his  instruction 
upon  the  liability  of  Lilly  was  proper  and  accurate. 

The  fifteenth  assignment  of  error  is  as  follows:  "The  circuit  judge  erred 
in  this,  that  he  refused  to  instruct  the  jury  that  *  if  Engle*s  wagon  did  not 
leave  the  east  track  in  which  he  was  traveling  when  overtaken  by  Pigott, 
then,  upon  the  admitted  facts  of  this  case,  the  plaintiff  cannot  recover.*  " 
This  instruction  could  not  rightly  have  been  given  upon  the  admitted  facts 
in  the  case.  These  facts  showed  that  Pigott,  being  in  a  light  buggy,  at- 
tempted to  pass  Engle  upon  a  public  highway;  that  when  opposite  Engle's 
team  they  started  into  a  run;  tliat  Pigott  turned  his  horse  to  the  right  and 
Engle's  wagon  collided  against  Pigott's  and  threw  him  out;  that  there  was 
plenty  of  room  for  Engle  to  pass  without  running  against  Pigott's  wagon; 
that  Engle  made  no  effort  to  avoid  a  collision,  or  to  restrain  his  team.  Un- 
der these  facts  it  was  immaterial  whether  Engle's  wagon  left  the  east  track 
or  not.  The  fact  of  the  collision  was  undisputed  and  incontrovertible,  and  that 
it  was  caused,  not  by  Pigott  running  into  Enghs  but  by  Engle  running  into 
Pigott.  It  is  not  the  law  that  a  p  ^rson.  when  driving  along  the  public  high- 
way, is  not  responsible  for  any  injury  he  may  occasion  to  the  person  or  prop- 
erty of  another  person  using  the  same  highway,  if  he  can  do  so  without  leav- 
ing the  beaten  path  or  traveled  part  of  the  highway.  The  rights  of  travelers 
are  mutual  and  co-ordinate;  and  it  is  the  duty  of  each  to  so  use  their  right  of 
passage  as  not  to  cause  injury  or  detriment  to  another  having  alike  right. 

The  jury  found  in  this  case  that  Engle  understood  Lilly  to  direct  him  to 
run  his  team,  and  that  he  did  start  his  team  upon  a  run  before  the  collision. 
There  was  evidence  in  the  case  which  warranted  the  jury  in  coming  to  this 
conclusion;  and  under  the  facts  so  found,  and  the  other  evidence  in  the  case, 
there  is  no  room  for  doubt  that  their  verdict  was  rightly  rendered  against 
£ngle«    As  to  Lilly,  .there  was  evidence  in  the  case  tending  strongly  to  prove 
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that  by  sign  and  words  he  directed  Engle  to  run  his  team  when  Plgott  \^ 
about  to  pass. 

In  addition  to  the  instructions  with  reference  to  Lilly's  liability  above  i 
ticed,  the  circuit  judge  charged  as  follows:  "If  Engle  willfully  or  intentic 
ally  drove  against  plaintiff's  buggy,  Lilly  would  not  be  liable  for  such  act,  ii 
less  he  directed,  advised,  or  counseled,  or  encouraged  it."  And  again:  "I 
Lilly  encourjige  or  cause  this  man  Engle  to  run  his  team,  and  in  so  runni 
did  they  run  into  Piggott?  These  are  matters  for  you  to  determine,  Frc 
all  these  facts  given  to  you,  you  make  up  your  verdict  in  tliis  case.  You  ta 
the  whole  testimony;  take  the  fact  of  their  turning  out  of  the  road;  what  w 
said  and  wiiat  was  done;  what  motions  were  made  by  witnessess  here;  ta 
into  consideration  the  fact  of  these  witnesses  who  saw  motions,— tliesethi 
ladies;  the  fact  that  the  team  started  about  that  time, — all  the  facts  tog»»tii< 
— and  say  from  all  this  whether  you  believe  that  Mr.  Lilly  encouraged  Enj 
to  run  his  team,  or  whether  the  team  became  frightened  and  ran  aw; 
These  are  all  matters  of  fact  for  you  to  determine."  And  again:  "You  ta 
the  whole  testimony  together,  and  from  that  make  up  your  minds  how  tl 
matter  occurred;  whether  it  was  an  accident  entirely;  whether  the  hon 
were  frightened  and  uncontrollable;  whether  Mr.  Engle  neglected  to  conti 
them;  whether  Mr.  Lilly  advised  this  trespass  or  not.  All  these  things  y 
take  into  consideration,  and  from  them  say  whether  either  or  both  of  tlu 
are  guilty  or  not  guilty;  and  if  guilty,  the  amount  of  damage  he  has  i 
ceived."  There  are  some  portions  of  these  instructions  which  perhaps  ni 
be  open  to  the  criticism  which  counsel  for  defendants  has  made  upon  thei 
but,  taken  as  a  whole,  they  state  the  law  of  the  case  correctly;  and  I  canr 
say  that  the  jury  were  in  any  manner  misled  by  them.  The  material  poir 
in  issue  were  clearly  stated,  and  the  jury's  attention  particularly  called 
them,  and  there  was  evidence  in  the  case  to  fully  justify  the  verdict  whi 
they  rendered. 

The  judgment  of  the  circuit  court  is  affirmed. 

(The  other  justices  concurred.) 


Atchison,  T.  &  S.  F.  R.  CJo.  v,  Wayne  Circuit  Judge. 

Filed  February  19,  1886. 

Witness— Mandamus  Refused. 

Application  denied  for  a  writ  of  mandamus  to  compel  a  judge  to  imprison  a  vi 
ness,  summoned  before  him  to  give  testimony  to  be  used  in  a  case  pending  in  t 
other  state  for  refusal  to  answer  certain  questions  put  to  him. 

Alfred  liusselU  for  the  motion. 

Per  Curiam.  A  suit  in  equity  having  been  begun  in  Kansas  against  i 
lator  by  one  Fletcher,  who  lives  in  Detroit,  he  was  summoned  to  appear  I 
fore  respondent,  under  the  statute  allowing  witnesses  to  be  examined 
foreign  suits  before  circuit  judges  and  certain  other  officers.  On  being  qu( 
tioned  upon  certain  matters  relating  to  his  own  title,  he  refused  to  answi 
and  the  circuit  judge,  on  request  made,  declined  to  commit  him,  on  the  dout 
ground  of  want  of  power  in  himself,  and  of  adequate  means  within  the  co 
trol  of  the  court  of  equity  where  the  suit  is  pending.  Relator  asks  us  foi 
mandamus  to  compel  the  commitment  of  Mr.  Fletcher  for  his  contempt  u 
til  he  submits  to  answer.  Imprisonment  as  a  means  of  coercion  for  civil  pi 
poses  is  not  allowed  bylaw  until  other  means  fail.  A  complainant  in  a  eon 
of  equity  can  always  be  compelled  by  that  court  to  perform  any  condition 
or  make  any  disclosure,  which  the  court  has  a  right  to  exact,  by  refusing 
allow  him  to  proceed  in  his  cause  until  he  does  what  he  ought  to  do.  Tl: 
is  a  much  better  resort  than  duress,  and  is  entirely  sufficient.  We  neednc 
therefore,  consider  whether  such  disclosures  can  be  required  at  this  eai 
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stage  of  the  litigation.     The  Kansas  court  understands  this  better  than  we 
can .    Neither  need  we  consider  the  very  serious  questions  of  power  and  of 
propriety  arising  under  our  constitution  and  statutes.    If  we  have  power  to 
interfere  in  such  cases,  this  case  does  not  require  it. 
The  order  asked  for  is  denied. 


Jeffrey  v,  Hursh. 
Filed  February  19.  1886. 

1.  Costs— Taxing  Costs— Statutoby  Construction. 

The  party  who  finally  prevails  in  a  suit,  and  recovers  final  Judgment,  is  entitled 
to  recover  bis  costs ;  and  in  case  there  has  been  more  than  one  trial  the  jiarty  who 
finally  prevails  is  entitled  to  recover  his  taxable  costs  of  each  trial ;  but  costs  which 
are  i>aid  under  the  order  of  the  court  durinp;  the  progress  of  the  cause,  or  in  com- 
pliance with  any  statutory  requirement,  cannot  be  recovered  back  or  taxed  on  the 
final  disposition  of  the  case. 

2.  Same — Costs  in  Supbeme  Court. 

Where  causes  are  taken  to  the  supreme  court  by  writ  of  error,  the  plaintiff  in  er- 
ror, in  case  final  judgment  is  entered  there  in  his  favor,  is  entitled  to  tax  bis  costs 
in  that  court,  and  of  the  courts  below,  including  therein  all  the  costs  which  he  is 
entitled  to  recover.  If  the  judgment  entered  in  the  supreme  court  is  not  final,  and 
the  original  action  in  any  form  is  still  to  go  on,  the  costs  on  reversal  are  in  the  dis- 
cretion of  the  court,  and  all  costs  not  disposed  of  by  the  special  order  or  direction 
of  the  court  must  abide  the  event  of  the  suit,  and  oe  taxable  In  favor  of  the  party 
recovering  final  judgment. 
8.  Same— What  Affidavit  to  Tax  Costs  should  Show. 

Under  sections  9002,  9016,  How.  St.,  an  aflidavit  to  tax  costs  should  contain  the 
names  of  witnesses,  their  place  of  residence,  the  number  of  days  in  attendance,  and 
the  number  of  miles  traveled,  and  show  that  the  witness  attended  as  a  witness, 
and  for  the  purpose  of  being  sworn  only. 
4.  Same — Supplyino  DEtEcrs  in  Bill. 

Where  objectioiis  are  made,  and  defects  pointed  out,  it  is  the  duty  of  the  party 
applying  to  tax  the  bill,  if  he  wishes  to  remedy  the  defects,  either  to  apply  for  a 
postponement  and  supply  the  defects  by  the  adjourned  day,  or  withdraw  ln*s  bill 
and  make  a  new  application ;  and  if  he  fails  or  neglects  to  do  so,  it  will  be  too  late 
after  the  taxation  to  do  so.  and  the  items  objected  to  will  stand  rejected. 

Motion  for  retaxation  of  costs. 

O.  L.  Spaulding,  for.    Dodds  Bros.f  against. 

Ghamplin,  J.  Suit  in  ejectment  was  brought  in  the  circuit  court  for  the 
county  of  Isabella,  which  resulted,  at  a  trial  had  at  the  May  term,  1879,  in 
a  verdict  and  judgment  for  defendant.  Plaintiff  brought  error,  and  the 
judgment  was  reversed  by  this  court,  with  costs,  and  a  new  trial  granted. 
The  case  was  tried  again  at  the  May  term,  1880,  when  the  defendant  again 
recovered,  and  upon  writ  of  error  to  this  court  was  again  reversed,  and 
a  new  trial  ordered.  Again  the  cause  was  tried  at  the  May  term  of  the 
Jsabella  circuit  court,  and  judgment  rendered  in  favor  of  plaintiff,  which 
judgment  was  reversed  by  this  court.  In  October,  1873,  a  change  of  venue 
was  taken  to  the  circuit  court  for  the  county  of  Bay,  where  a  trial  was  had, 
and  judgment  rendered  in  favor  of  the  plaintiff,  and  which  was  again  re- 
versed by  this  court.  On  a  new  trial  the  plaintiff  again  had  judgment,  which 
was  brought  to  this  court  and  reversed  at  the  October  term,  1885,  with  costs 
of  both  courts,  and  a  new  trial  granted.  The  defendant  has  presented  and 
had  faxed  a  bill  of  costs,  whicli  includes  the  taxable  costs  of  each  of  the  trials 
In  the  court  below,  as  well  as  the  costs  of  this  court  for  the  October  term  at 
which  she  prevailed.  It  is  objected  to  on  the  ground  that  the  defendant  is 
not  entitled  to  the  costs  of  those  trials,  which  resulted  in  judgments  in  her 
favor,  and  which  were  reversed  by  this  court. 

The  right  to  recover  costs  is  conferred  by  the  statute,  and  did  not  exist  at 
common  la^.    It  is  to  the  statute,  therefore,  that  w6  must  look  for  the  au- 
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thority  to  recover  costs  in  any  given  case.  The  statute  provides  that  the  de 
fendaiit  in  actions  of  ejectment  shall  recover  his  costs  upon  a  judgment  ren 
dered  in  his  favor,  if,  after  appearance  of  the  defendant,  such  plaintiff  be  non 
suited,  discontinue  his  suit,  be  nonpros^dt  or  judgment  pass  against  him  or 
verdict,  demurrer,  or  otherwise.  How  St.  §§  8964,  8967.  Also,  if  upon  wril 
of  error  the  judgment  be  reversed,  the  plaintiff  in  error  shall  recover  costs 
unless  in  such  judgment  a  new  trial  be  ordered,  in  which  case  the  costs  or 
reversal  shall  be  in  the  discretion  of  the  court;  and  if  a  judgment  reversed 
in  part  and  afdrmed  in  part,  costs  shall  be  awarded  to  either  party  in  the  diS' 
cretion  of  the  court;  and  if  then,  upon  such  writ,  the  judgment  be  affirmed, 
the  defendant  in  error  shall  recover  costs.  How.  St.  §§  8978,  8979.  Tiic 
proper  construction  to  be  given  to  these  statutes  is  that  the  party  who  finally 
prevails  in  the  suit,  and  recovers  final  judgment,  is  entitled  to  recover  his 
costs;  and  in  case  there  has  been  more  than  one  trial,  the  party  who  finally 
prevails  is  entitled  to  recover  his  taxable  costs  of  each  trial.  Costs,  however, 
which  are  paid  under  an  order  of  the  court  during  the  progress  of  a  cause,  or 
in  compliance  with  any  statutory  requirement,  cannot  be  recovered  back  or 
taxed  on  the  final  disposition  of  the  cause.  When  cases  are  brought  to  this 
court  by  writ  of  error,  the  plaintiff  in  error,  in  case  final  judgment  is  entered 
here,  is  entitled  to  tax  his  costs  in  this  court  of  the  court  below,  including 
therein  all  the  costs  which  he  is  entitled  to  recover.  If  the  judgment  en- 
tered liere  is  not  final,  if  liberty  be  given  here  to  amend,  or  a  new  trial  be 
granted,  or  if  in  any  other  form  the  original  action  is  still  to  go  on,  the  costs 
on  reversal  are  in  the  discretion  of  this  court,  and  all  costs  not  disposed  of  by 
the  special  order  or  direction  of  this  court  must  abide  the  event  of  the  suit, 
and  be  taxable  to  the  party  recovering  final  judgment. 

In  this  case  a  new  trial  was  ordered  on  reversal,  and  the  plaintiff  in  error 
was  awarded  the  costs  of  both  courts.  This  order  included  the  costs  of  this 
court  and  of  the  trial  in  the  court  below  whose  judgment  was  reversed.  The 
costs  of  the  former  trials  must  abide  the  event  of  the  suit.  It  follows  that 
the  costs  of  the  former  trials  cannot  be  taxed  in  this  court  in  this  action,  if 
objection  be  made  by  the  plaintiff. 

Another  objection  is  made  to  the  taxation  of  mileage  of  the  witnesses  be- 
cause there  is  no  proof  of  the  place  of  residence  of  each  witness.  The  statute 
allows  fees  to  witnesses  in  civil  actions,  for  traveling,  at  the  rate  of  10  cents 
a  mile  in  coming  to  the  place  of  attendance,  to  be  estimated  from  the  resi- 
dence of  such  witness,  if  within  this  state,  or  from  the  boundary  line  of  the 
state  which  such  witness  passed  in  coming,  if  his  residence  be  out  of  the  state. 
How.  St.  §  9016.  Another  section  of  the  statute  provides  that  "when  there 
shall  be  charges  in  a  bill  of  costs  for  the  attendance  of  any  witness,  *  ♦  * 
such  charges  for  witnesses  shall  not  be  taxed  without  an  affidavit  stating  the 
distance  they  respectively  traveled,  and  the  days  they  actually  attended.  How. 
St.  §  9002.  The  bill  of  costs  in  this  case  contained  a  statement  of  the  name 
of  each  witness,  the  number  of  days  and  the  miles  traveled,  but  did  not  state 
the  residence  of  the  witness;  and  the  affidavit  stated  "that  the  witnesses  above 
named  were  in  good  faith  made  to  attend,  and  were  deemed  material  and 
necessary,  and  they  respectively  traveled  the  number  of  miles,  and  actually 
attended  the  number  of  days,  specified." 

That  portion  of  section  9002  above  cited  is  the  same  as  the  Revised  Statutes 
of  New  York,  (2  Rev.  St.  653,  §  7,)  and  which  was  construed  by  Mr.  Justice 
Bronson  in  the  case  of  Bhle  v.  Bingham^  4  Hill,  595.  He  says:  "An  affi- 
davit of  travel  and  attendance  of  witnesses  is  defective  unless  it  state  the 
name  and  place  of  residence  of  each  witness,  the  distance  traveled  by  him, 
and  the  number  of  days  he  actually  attended.  For  the  purpose  of  satisfying 
this  requirement,  and  detecting  any  false  swearing,  the  affidavit  should  state 
the  name  and  place  of  residence  of  each  witness,  the  distance  he  had  to  travel 
to  reach  the  court,  and  the  number  of  days  he  actually  attended  as  a  witness 
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in  the  particular  case.  No  other  rule  will  effectually  guard  against  over- 
•charges."  Our  practice  is  essentially  the  same  as  that  which  prevailed  in 
the  state  of  New  York  before  the  adoption  of  the  Code  in  that  state,  and  the 
authors  upon  that  practice,  as  it  then  existed,  are  regarded  as  authority  in 
our  courts  in  matters  when  the  practice  is  the  same.  Burrill  and  Graham 
lay  down  the  same  requisites  in  the  affidavit  to  tax  the  costs  and  fees  of  wit- 
nesses as  stated  by  Mr.  Justice  Bronson.  We  think  that  taking  both  sec- 
tions of  the  statute  together  relating  to  the  fees  of  witnesses,  and  taxing  costs 
for  their  attendance,  the  affidavit  should  show  the  residence  of  each  witness 
as  well  as  the  other  requisites.  We  are  aware  that  the  practice  in  this  state 
has  not  been  uniform  in  this  respect,  and  therefore  we  shall  not  strike  out 
these  items  for  witness  fees  on  the  objection  made,  but  permit  another  affi- 
davit to  be  filed  showing  the  residence  of  each  witness. 

Elizabeth  Hursh,  the  defendant,  is  included  in  the  list  of  defendant's  wit- 
nesses for  the  trial  at  the  May  term,  1879.  A  charge  is  made  of  seven  days' 
-attendance  and  eighteen  miles'  travel,  amounting  to  $8.80.  The  statute  pro- 
vides that  when  ''the  bill  of  costs  shall  contain  an  item  or  items  for  the  at- 
tendance and  travel  of  the  party  himself  as  a  witness,  such  item  or  items 
shall  be  taxed  upon  affidavit  that  the  party  was  in  attendance  upon  the  court 
for  the  time  charged  for  the  purpose  of  being  sworn  as  a  witness,  and  not  to 
assist  in  the  management  of  the  cause,  and  the  travel  was  for  the  purpose  of 
giving  his  evidence. "  The  affidavit  upon  which  the  above  item  was  taxed 
states:  "And  that  the  defendant,  Elizabeth  Hursh,  attended  as  a  witness  and 
for  that  purpose  only,  and  not  to  assist  in  the  management  of  the  cause.*' 
She  was  not  sworn,  and  the  affidavit  does  not  state  that  ''the  travel  was  for 
the  purpose  of  giving  her  evidence,"  which  the  statute  requires;  but  the  trial 
"       ■     "-^79,8 -     -      - 


1  bad  in  1879,  and  the  statute  permitting  parties  to  tax  the  cost  of  attend- 
ing the  trial  as  witnesses  was  not  enacted  until  1881.  This  item  must  be 
rejected. 

Another  witness  was  not  sworn  at  the  trial  which  occurred  in  May,  1879, 
and  two  others  were  not  sworn  at  the  September  term,  1884.  The  affidavit 
states  that  they  were  in  good  faith  made  to  attend,  and  that  they  were  deemed 
material  and  necessary.  The  bill  of  costs  does  not  disclose  such  a  large  num- 
ber of  witnesses  as  leads  us  to  infer  that  witnesses  were  unnecessarily  ac- 
cumulated, and,  in  the  absence  of  any  counter-showing,  we  cannot  say  they 
were  not  deemed  necessary,  and  caused  to  attend  in  good  faith.  Gilbert  v. 
Kennedy,  22  Mich.  19. 

A  witness  had  been  subpoenaed  and  his  fees  paid  by  plaintiff.  He  was  in 
attendance  in  pursuance  of  such  subpoena,  and  was  called  as  a  w^itness,  and 
sworn  on  behalf  of  defendant.  The  bill  contains  an  item  of  three  days'  at- 
tendance and  seventy  miles'  travel  for  this  witness,  amounting  to  $10.  This 
item  was  improperly  taxed,  and  is  rejected.  There  was  no  showing  that  he 
was  subpoenaed  and  his  fees  paid  by  defendant. 

Objection  is  made  to  the  following  item:  "Sheriff  Packard's  fees  for 
serving  subpoenas  in  Isabella  county,  $7;  deputy-sheriff,  witness  fees  for 
eerving  subpoenas  on  witnesses  in  Gratiot  county,  $10," — included  in  the  bill 
of  costs  for  the  March  term,  1874;  and  "Sheriff  Packard's  fees  for  serving 
subpoenas  on  witnesses,  $9.75,"  included  in  the  bill  for  September  term, 
1884.  These  items  were  not  claimed  as  disbursements,  and  there  was  noth- 
ing before  the  taxing  officer  showing  that  the  services  had  been  performed. 
The  sheriff  had  made  no  return.  Before  such  fees  can  be  taxed  there  must 
be  some  evidence  that  the  services  were  rendered.  These  items  must  be  dis- 
allowed. 

Among  the  items  taxed  was  one  amounting  to  $152.50,  purporting  to  be 
for  costs  on  continuance  for  the  March  term,  1884.  The  affidavit  of  O.  L. 
Spaulding  shows  that  there  was  no  stipulation  for  continuance,  and  the  cer- 
tificate of  the  clerk  of  Bay  county  shows  that  there  is  no  journal  entry  con- 
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tinning  the  cause  at  the  March  term.  Without  some  showing  that  the  cause 
was  properly  upon  the  calendar  of  the  court  for  trial  at  that  term,  there  is 
no  foundation  laid  for  taxing  the  costs  of  a  continuance.  Before  such  costs 
can  be  taxed  it  must  be  made  to  appear  that  the  cause  stood  for  trial  at  that 
term,  and  was  either  continued  on  application  of  the  plaintiff,  or  was  not 
reached  before  final  adjournment. 

We  have  now  passed  upon  all  the  objections  made  to  the  taxation  of  the 
bills  of  coats  presented  to  and  taxed  by  the  clerk.  As  before  stated,  only  the 
costs  in  this  court  upon  the  reversal  at  the  October  term,  1885,  and  the  coats 
of  tlie  hist  trial  in  the  court  below,  can  be  taxed  in  this  court,  unless  by  con- 
sent. The  matter  will  be  referred  back  to  the  clerk  of  this  court,  with  leave 
for  defendants  to  amend  their  aflSdavit  or  file  new  ones  showing  the  resi- 
dence of  their  witnesses,  and  to  supply  such  other  defects  in  proof  of  the 
items  which  it  is  proper  for  the  clerk  of  this  court  to  tax,  and  new  notice  of 
taxation  and  copies  of  affidavits  must  be  served  upon  the  attorneys  for  the 
plaintiffs.  This  action  permitting  defects  to  be  supplied,  however,  is  not  to 
be  taken  as  a  precedent  in  practice.  Ordinarily,  when  objections  are  made 
and  defects  pointed  out,  such  as  is  done  in  this  case,  it  is  the  duty  of  the  party 
applying  to  tax  the  bill,  if  he  wishes  to  remedy  tlie  defects,  either  to  apply  for 
a  postponement  and  supply  the  defects  by  the  adjourned  day,  or  withdraw  his 
bill  and  make  a  new  application;  and  il  he  fails  or  neglects  to  do  so,  it  will 
be  too  late  after  taxation  to  do  so,  and  the  items  will  stand  rejected.  But  as 
the  practice  hitherto  has  been  somewhat  uncertain,  we  deem  it  just  to  make 
an  exception  in  this  case. 

(The  other  justices  concurred.) 


MicmoAN  Land  &  Iron  Co.,  Limited,  r.  Deer  Lake  Co. 

Filed  February  17.  1886. 

1.  Logs  and  Lumber — Cuitinq  Timber  on  Land  of  Another — Treble  Damages — ^Neg- 

ligence. 

In  order  to  entitle  a  party  to  recover  treble  damages  under  the  statute  for  cat- 
ting timber  on  the  land  of  another,  it  must  appear  that  the  trespasser  acted  willfully 
and  wantonly,  and  not  merely  negligently,  in  committing  the  wrong. 

2.  Same— Burden  of  Proof. 

The  burden  in  such  a  case  is  on  the  defendant  to  show  that  the  trespass  was  cas- 
ual and  involuntary. 

Error  to  Marquette. 

Ball  &  Hanacom,  for  plaintiff  and  appellant.  E,  E.  Osbom  and  ff.  A, 
Chaneyt  for  appellee. 

Morse,  J.  The  main  question  in  this  case  relates  to  the  recovery  of  treble 
damages  under  the  statute  by  the  plaintiff.  The  plaintiff  brought  suit  and 
recovered  judgment  in  an  action  of  trespass  against  the  defendant  for  the 
cutting  down  and  carrying  off  of  pine  timber  growing  upon  its  lands.  The 
timber  was  cut  by  the  servants  of  the  defendant  under  the  direction  of  its 
foreman.  The  objections  to  the  verdict*  which  was  that  the  trespass  was  cas- 
ual and  involuntary,  are  confined  to  alleged  errors  of  the  court  in  his  instruc- 
tions to  the  jury.  It  is  asserted  by  counsel  for  the  plaintiff  that  although  the  cir- 
cuit judge  undertook  to  charge  the  jury  that  the  burden  was  upon  the  defend- 
ant to  show  that  the  trespass  was  casual  or  involuntary,  yet,  in  effect,  he  in- 
structed them  quite  the  opposite,  as  follows:  "In  determining  this  question 
there  must  be  some  evidence  of  willfulness,  wantonness,  or  evil  design  on  the 
part  of  Perry,  (defendant's  foreman,)  who  committed  the  trespass.  Negli- 
gence alone  is  not  suflScient  to  create  liability  in  a  cjise  of  this  kind.  If  Perry 
*  *  *  honestly  believed  *  *  *  he  was  on  the  lands  of  defendant,  he 
would  not  be  liable  for  the  trespass  himself  in  treble  damages,  nor  would  the 
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defendant  in  the  case. "  This  is  claimed  to  be  equivalent  to  saying  that  the 
plaintiff  must  produce  that  character  of  evidence  before  the  defendant  would 
be  liable  under  the  statute.  The  instruction  of  the  court  in  this  respect  was 
correct  and  in  harmony  with  the  previous  decisions  of  this  court.  Treble  dam- 
ages under  this  statute  are  in  their  nature  punitory,  and  it  cannot  be  assumed 
that  they  were  designed  to  be  inflicted  in  any  case  not  involving  something 
like  willful  wrong.  Such  damages  cannot  arise  from  mere  neglect,  but  must 
come  from  active  misconduct,  ^hepard  v.  Gates,  50  Mich.  498;  8.  C.  15  N. 
W.  Kep.  878;  Wallace  v.  Finch,  24  Mich.  255,  259.  The  court  clearly  put  the 
l)ui*den  upon  the  defendant  to  show  that  the  trespass  was  ciwual  or  involun- 
tary, as  follows:  Mr,  Ball,  for  plaintiff.  "I  ask  your  honor  to  charge  the 
jury  that  the  burden  of  proof  is  upon  the  defendant  to  show  the  trespass 
casual  and  involuntary,  and  not  upon  the  plaintiff  to  show  it  was  willful." 
By  the  court,     "That  is  so,  gentlemen." 

The  court  also  instructed  the  jury  that  the  defendant  was  liable  for  the 
damage  done  to  the  land,  if  any,  by  cutting  and  removing  the  timber.  As  to 
the  timber  cut  and  not  carried  away,  but  left  upon  the  land  by  the  defendant, 
the  court  charged  the  jury  that  the  defendant  was  liable  only  in  case  the 
plaintiff  had  no  opportunity  to  sell  or  dispose  of  it.  This  is  assigned  as  error. 
From  the  evidence  it  appears  that  there  was  some  correspondence  between 
the  parties  in  reference  to"the  logs  left  upon  the  land.  There  was  no  partic- 
ular dispute  about  the  quantity  cut.  It  is  practically  conceded  on  both  sides 
that  defendants  cut  and  can-ied  away  about  6,500  feet,  and  left  upon  the  land 
about  72,000  feet,  of  which  some  18,000  feet  was  not  merclian table.  De- 
fendants wrote  Horatio  Seymour.  Jr.,  wlio  hail  plaintiff's  interests  in  charge, 
making  an  offer  for  the  logs, — 61,665  feet  at  four  dollars  per  thousand; 
coupling  said  offer  with  the  following  condition:  "This  to  cover  the  matter 
of  trespass  on  section  17  in  full;  we  to  have  the  logs,  and  permission  to  re- 
move them."  Seymour,  in  behalf  of  plaintiff,  replied  that  he  was  willing  to 
take  defendant's  estimate  of  the  logs,  but  refusing  to  take  the  amount  offered 
in  full  settlement  of  the  trespass,  claiming  willful  negligence  in  defendant 
amounting  to  willful  trespass;  and  stating  that  for  $316.62  he  would  set- 
tle in  full.  Defendant  then  wrote,  declining  to  take  the  logs,  and  made  an- 
other offer  to  cover  the  damage  to  Freehold  and  the  value  of  the  logs  re- 
moved, amounting  to  $54,  which  last  offer  Seymour  refused. 

The  court's  charge  in  full  in  relation  to  the  logs  cut  but  not  removed  was 
as  follows:  "As  to  the  question  of  damages,  it  appears  that  some  of  the  tim- 
ber, as  I  have  said,  had  been  removed,  the  rest  remaining  skidded  upon  the 
land.  When  Rood  ascertained  that  the  trespass  had  been  committed  he  then 
entered  into  negotiations,  as  I  have  said,  to  settle  the  matter  and  obtain  the 
title  to  the  timber.  These  negotiations  did  not  result  in  a  settlement.  The 
defendant  had  no  right  to  enter  upon  the  lands  to  remove  the  timber  that 
was  cut  down  and  skidded,  beciiuse  in  so  doing  he  would  be  guilty  of  a  fresh 
trespass.  The  plaintiff  claims  that  he  is  liable  for  the  value  of  the  timber  so 
removed  from  the  realty  and  left  upon  the  land  in  the  manner  indicated. 
The  defendant  claims  that  it  was  the  duty  of  the  plaintiff  to  dispose  of  the 
timber,  if  there  was  a  chance  to  dispose  of  it  and  sell  it,  and  that  he  cannot 
recover  in  damages  for  the  value  of  the  timber  if  such  was  the  case.  I  charge 
you,  gentlemen,  that  if  the  plaintiff,  after  ascertaining  that  the  timber  was 
cut  upon  the  land,  had  an  opportunity  to  dispose  of  it, — to  sell  it,— it  was  his 
duty  to  do  so;  and  if  he  did  not  do  so  he  cannot  recover  for  the  value  of  the 
timber  that  was  cut  and  left  upon  the  lands,  or,  at  least,  for  the  price  at  which 
he  might  have  sold  it.  For  illustration:  If  a  man  trespass  upon  another's 
land,  and  cuts  off  100  cords  of  wood,  and  piles  it  up,  and  before  moving  it 
ascertains  that  he  has  trespassed  upon  another's  lands  in  doing  so,  and  the 
owner  of  the  land  refuses  to  permit  him  to  remove  that  wood,  and  refuses  to 
sell  it,  he  cannot  recover  for  the  value  of  that  wood,  provided  he  has  a  fair 


Digitized  by  VjOOQ  IC 


12  TUE   NORTHWESTERN   REPORTER.  [Mich. 

chance  to  sell  and  dispose  of  it.  Such  is  the  case  with  the  timber  in  this 
case.  It  cannot  be  the  law  that  although  the  defendant  had  done  wrong, 
although  it  had  committed  a  trq^pass,  that  the  plaintiff  can  refuse  to  dispose 
of  tlie  property  which  has  been  cut  when  it  had  an  opportunity  to  do  so,  and 
then  recover  for  its  value  of  the  defendant.  Of  course,  if  you  find  from  the 
testimony  that  the  plaintiff  had  no  chance  or  opportunity  to  sell  the  timber  so 
cut  and  skidded,  then,  of  course,  the  defendant  would  be  liable  for  its  value." 

There  was  no  evidence  other  than  the  correspondence  between  Seymour  on 
the  part  of  the  plaintiff,  and  Bood  on  the  part  of  the  defendant,  showing,  or 
tending  to  show,  any  refusal  on  the  plaintiff's  part  to  allow  defendant  to  take 
away  the  logs  cut.  Neither  was  there  any  refusal  to  do  so  in  the  letters  of 
Seymour.  The  defendant  offered  so  much,  in  settlement  of  the  whole  claim 
for  trespass,  to  take  the  logs  with  permission  to  remove  them.  Plaintiff  did 
not  refuse  such  permission,  but  would  not  settle  the  trespass  unless  a  larger 
sum  of  money  was  paid  than  defendant  tendered  by  its  letter.  Under  these 
circumstjinces  it  seems  to  us  that  the  charge  of  the  court  was  incorrect.  The 
testimony  further  shows  that  after  the  negotiations  for  settlement  were 
broken  off  plaintiff  tried  to  sell  the  logs,  and  could  not.  The  logs  were  sub- 
sequently destroyed,  or  nearly  so,  by  lire.  The  plaintiff  was  entitled  to  have 
these  pine  trees  standing  upon  its  land.  They  would  have  remained  so  had 
it  not  been  for  the  trespasses  of  the  defendant.  It  would  seem,  upon  natural 
principles,  that  the  plaintiff  ought  to  recover  the  value  of  the  timber  standing, 
— what  it  would  have  been  worth  if  not  cut  down.  If  plaintiff  had  refused  to 
let  defendant  take  the  logs  away,  it  would  have  been  different, — the  value  of 
tlie  logs  upon  the  ground  might  have  then  been  deducted.  In  Wood  v.  Bl- 
liott,  51  Mich.  320,  S.  C.  16  N.  W.  Rep.  666,  this  court  decided  that  cutting 
the  standing  timber  belonging  to  another,  although  the  land  belonged  to  the 
tres])asser  and  the  plaintiff  only  had  the  right  to  the  timber  by  removing  it 
within  a  reasonable  time,  was  a  conversion,  and  the  plaintiff  was  entitled  to 
the  actual  value  of  the  timber.  The  defendant  in  that  case  cut  down  the 
timber  and  converted  it  into  wood.  In  mitigation  of  damages  he  pleiided  that 
the  wood  belonged  to  the  plaintiff.  The  circuit  court  instructed  the  jury  that 
be  was  liable  for  the  full  value  of  the  timber  standing,  and  this  court  sus- 
tained the  charge.  See,  also,  2  Waterman,  Tresp.  §  1098;  Sand&rson  v.  ffav- 
ei'stick,  8  Pa.  St.  294;  Sampson  v.  Hammond,  4  Cal.  184;  Moody  v.  Whitney, 
84  Me.  663;  Indianapolis,  P,  &  C,  R,  Co,  v.  Mnstard,  34  Ind.  50;  Champion 
V.  Vincent,  20  Tex.  811.  There  was  no  evidence  tending  to  show  an  election 
upon  the  part  of  plaintiff  to  keep  the  logs.  The  wood  illustration  was  not 
supported  by  the  evidence,  yet  the  court  said:  "Such  is  the  case  with  the 
timber  in  this  case,"  thus  virtually  instructing  the  jury  that  plaintiff  had  re- 
fused to  let  defendant  remove  the  logs.  There  is  nothing  in  the  record  tend- 
ing to  show  any  such  refusal. 

For  this  error  the  judgment  must  be  reversed  and  a  new  trial  granted,  with 
costs  of  this  court. 

Campbell,  C.  J.,  and  Citamplin,  J.,  concurred. 

Sherwood,  J.  I  concur  in  the  result  at  which  my  brethren  have  arrived 
in  tliis  case,  but  cannot  agree  with  them  as  to  the  character  of  the  acts  of  the 
defendant  necessary  to  be  shown  to  entitle  the  plaintiff  to  recover  treble  dam- 
ages, under  the  statute,  for  the  injury  sustained.  When  negligence  is  in- 
dulged to  the  extent  of  showing  utter  disregard  for  the  property  rights  of 
another,  it  becomes  wanton,  and  under  it  acts  of  trespass  committed  become 
willful  or  amount  to  the  same  thing.  The  testimony  in  this  case  strongly 
tended  to  show  the  acts  of  the  defendant  to  be  of  that  character,  and  the  jury 
should  have  been  permitted  to  take  this  view  of  the  subject.  They,  however, 
were  precluded  from  doing  so  under  the  charge  of  the  court.    It  is  idle  to  talk 
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al)out  a  party  acting  in  good  faith  while  taking  and  converting  the  property 
of  another  to  his  own  use  without  knowing,  cr  making  an  effort  to  know, 
whether  he  has  any  right  to  it  or  not.  In  this  case  the  defendant  took  no 
means  which  would  enable  its  foreman  to  correctly  ascertain  the  boundaries 
of  its  own  property,  or  to  ascertain  whether  or  not  its  servants  were  trespass- 
ing in  cutting  the  timber  claimed  for.  Such  lawlessness  and  disregard  for 
the  rights  and  interests  of  others  are  little  less  than  vandalism,  and  never  ac- 
company or  characterize  acts  done  in  good  faith,  and  I  can  never  consent  they 
should  receive  the  sanction  of  courts  as  such.  The  charge  of  the  court  upon 
the  subject  of  negligence,  in  my  judgment,  was  not  correct.  The  circuit 
judge  should  have  told  the  jury  they  might  find  the  acts  of  the  defendant  in 
cutting  the  plaintiff's  timber  wanton  from  the  grossness  of  the  negligence 
alone,  and  if  they  found  such  to  be  the  fact  the  plaintiff  would  be  entitled  to 
recover  treble  damages  under  the  statute. 

For  this  error,  as  well  as  the  other  pointed  out  by  my  brethren,  the  judg* 
ment  should  be  reversed  and  a  new  trial  granted. 


O'Connor  v.  Sill. 
•    Filed  February  17,  1886. 
LiBKL  Ain>  SukNDRB— Privileged  Communication— Remarks  of  School  St7PERiNTKNi>- 

KXT  ReFLECTINO  ON   TsACHER. 

Remarks  and  strictures  of  the  defendant,  a  superintendent  of  the  district  schools, 
oy  plaintiff's  ability  and  methods  of  teaching,  as  expressed  in  an  interview  with  a 
newspaper  reporter,  and  published  in  full,  heid  not  libelous.  ^  Morse,  J.,  dissent- 
ing. 

Error  to  superior  court  of  Detroit. 

Walter  Barlow,  for  plaintiff  and  appellant.    C.  A,  Kent,  for  appellee. 

Campbell,  G.  J.  Plaintiff  sued  defendant  for  libel.  The  superior  court 
of  Detroit  held  the  article  sued  on  to  be  of  such  a  nature  that  its  publication 
W!is  not  actionable  under  the  circumstances  and  occasion.  There  is  some 
qnestion  whether  the  remedy  in  this  court  has  not  been  cut  off  by  delay  in 
bringing  the  case  into  shape  for  review ;  but  as  counsel  have  desired  us  to  dis- 
regard this  difficulty,  and  it  is  not  so  apparent  on  the  record  as  necessarily  to 
oust  our  jurisdiction,  we  shall  dispose  of  the  case  on  the  issues. 

The  publication  appears  to  have  come  about  in  this  way.  Plaintiff  had 
been  employed  for  a  year  under  an  annual  appointment  to  give  lessons  in  the 
art  of  drawing  to  teachers  in  the  public  schools  of  Detroit,  to  enable  them  to 
teach  their  own  pupils.  At  the  end  of  the  year  the  defendant,  who  is  super- 
intendent of  schools,  did  not  recommend  her  for  reappointment.  Some  con- 
troversy appears  to  have  arisen  in  the  board  of  education  which  became  pub- 
lic, and*  the  defendant's  course  was  sustained.  Thereupon  a  reporter  of  the 
Detroit  Post  and  Tribune  called  upon  Gen.  Trowbridge,  who  was  under- 
stood to  be  a  friend  of  plaintiff,  and  by  the  process  familiarly  known  as  ''in- 
terviewing" obtained  what  purported,  as  published^  to  be  a  full  account  of 
the  supposed  difficulties  which  led  to  defendant's  action.  In  this  article  Gen. 
Trowbridge,  who  was  a  member  of  the  board  of  education,  was  represented 
as  stating,  in  a  narrative  form,  that  the  difficulty  was  in  the  disposition  of 
one  man,  the  defendant,  to  control,  not  only  the  teachers,  but  the  board  of 
education  itself,  and  that  the  teachers  were  in  abject  fear  of  him,  and  dare 
not  be  seen  talking  with  a  member  of  the  board.  After  some  other  state- 
ments, the  narrative  proceeded  to  state  that  defendant  was  opposed  to  plain- 

1  For  a  full  discussion  of  the  question  of  libel  and  slander,  and  as  to  what  is  a  privi- 
leged communication,  see  Solverson  v.  Peterson,  (Wis.)  25  N.  W.  Rep.  14,  and  note, 
16-18;  Bronson  v.  Bruce,  (Mich.)  28  N.  W.  Rep.  671,  and  note,  675-677;  and  Mallory 
▼.  Pioneer  Press  Co.  (Minn.)  26  N.  W.  Rep.  90i,  and  note,  905. 
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tiff,  and  it  seemed  to  be  a  question  which  of  the  two  should  go;  that  the 
trouble  originated  in  a  trivial  way;  that  Miss  O* Connor  having  been  em- 
ployed, the  teachers  did  not  at  first  take  kindly  to  the  idea  of  having  the  ad- 
ditional duty  of  teaching  drawing,  andGren.  Trowbridge  and  Prof.  Hailmann, 
anotlier  member  of  the  board,  both  being  new  members,  called  a  meeting  of 
teiichers,  where  he  introduced  plaintiff  with  a  few  remarks,  and  she  also 
made  a  few  remarks,  expressing  a  hope  that  their  relations  would  be  pleasant. 
It  was  then  stated  that  Gen.  Trowbridge  soon  heard  that  defendant  had  said 
that  he  and  Prof.  Ilailmann  had  better  get  a  brass  band  to  play  every  time 
a  new  teacher  was.  employed,  and  that  defendant  had  since  been  hostile  to 
plaintiff.  It  then  accused  him  of  making  contradictory  statements  about 
his  opposition  to  her;  and  intimated  that  if  the  matter  of  defendant's  own  re- 
appointment had  come  up  in  the  board  the  narrator  would  have  made  to 
them  the  same  statement,  and,  while  possibly  not  opposing  his  ponfirmation, 
would  have  asked  time  to  have  him  explain.  On  the  same  day  when  the  Post 
and  Tribune  published  this  account,  a  reporter  of  that  paper  visited  defend- 
ant, and  drew  from  him  the  statement  which  is  complained  of  as  libelous, 
and  which  refers  at  length  to  Gen.  Trowbridge's  narrative,  and  gives  defend- 
ant's answers  and  explanations.  This  article  was  shown  to  defendant,  and 
allowed  by  him  to  be  published  as  it  was  printed.  Xo  question  was  therefore 
made  as  to  his  responsibility  if  libelous.  The  declafation  counts  only  upon 
certain  parts  of  the  article  containing  defendant's  objections  to  and  strictures 
upon  plaintiff,  drawn  out  by  questions  put  to  him  by  the  reporter.  These 
are  claimed  to  have  been  actionable. 

The  matters  complained  of  may  be  summarized  as  follows:  Defendant 
freely  admitted  that  she  was  industrious  and  diligent  in  discharging  her 
duties,  but  his  sincere  belief,  in  which  he  thought  his  opinion  indorsed  by  the 
most  intelligent  teachers,  was  that  she  had  practically  misapprehended  the 
plan  of  the  board,  wliich  was  to  give  the  teachers  a  thorough  course  in  draw- 
ing; that  her  instruction  had  been  rather  as  to  details  than  principles,  and 
while  they  had  acquired  a  considerable  degree  of  skill  of  hand  and  accuracy 
of  eye  that  would  be  useful  in  their  work,  she  had  failed  to  give  them  what, 
as  teacliers,  they  most  needed,  namely,  the  power  to  see  the  relations  of  the 
parts  to  the  whole,  the  line  of  thought  wiiich  drawing  includes,  and  the  se- 
quence of  the  topic  which  they  had  studied;  that  her  work  was  fragmentary 
and  disjointed,  and  on  the  whole  she  was  not  a  successful  teaclier  of  draw- 
ing; that  he  had  seen  also  many  evidences  of  an  infirmity  of  temper,  and 
vacillating  disposition,  unfitting  her  for  large  usefulness  as  an  educator.  In 
answer  to  further  questions  as  to  illustrations  of  these  matters,  he  said  he 
had  found  her  irascible,  petulant,  and  contradictory;  and  he  then  referred  to 
an  interview  in  which,  in  a  peremptory  way,  she  Jisked  for  a  paper,  and  be- 
fore he  could  hand  it  to  her  seized  it  in  an  angry  and  violent  manner.  On 
this  occasion,  in  view  of  the  many  misunderstandings  which  their  conversa- 
tions had  resulted  in,  he  declined  to  discuss  any  matter  of  importance,  except 
in  the  presence  of  witnesses,  and  had  adhered  to  it,  and  that  in  view  of  these 
misunderstandings  he  deemed  it  unsafe  to  communicate  with  her  without 
such  precautions  as  were  before  referred  to. 

It  was  not  disputed  that  if  these  remarks  had  stood  alone,  and  had  been 
published  without  occasion,  they  might  have  appeared  to  come  within  the 
scope  of  the  law  which  treats  as  libels  such  publications  as  are  designed  and 
tend  to  expose  the  persons  described  to  hatred,  contempt,  or  ridicule.  This, 
however,  could  only  be  where  from  a  fair  reading,  and  from  the  absence  of 
any  reiison  for  publishing  them  at  all,  an  evil  design,  or  an  inference  of  want 
of  care  for  ill  consSquences,  might  naturally  be  assumed.  Private  persons 
cannot  be  lawfully  made  the  subject  of  ill-njitured  remarks  in  the  public  press, 
where  they  Iwive  done  nothing  to  expose  themselves  to  public  censure;  and 
where  such  things  are  published  as  have  an  injurious  tendency,  the  persons 
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giving  them  publicity  must  find  some  justification,  or  be  responsible  for  the 
mischief.  But  we  agree  with  the  judge  who  tried  the  cause  that  this  article 
was  not  libelous  as  against  plaintiff,  and  that  when  naturally  and  fairly  con- 
strued it  was  privileged  by  the  occasion. 

Falsehood  in  fact,  which  is  derogatory,  is  not  privileged  in  such  an  article. 
But  there  is  nothing  in  it  which  contains  any  charge  of  wronff  or  misconduct. 
The  only  thing  which  counsel  suggested  as  having  such  a  oearing  was  the 
reference  to  misunderstandings  and  to  contradictory  habits.  But  as  was  prop- 
erly held  below,  the  article  will  not  bear  the  construction  that  any  insinua- 
tion of  want  of  vemcity  was  conveyed.  The  whole  contest  shows  that  com- 
plaint was  confined  to  a  want  of  harmony,  and  a  difficulty  of  getting  at  a 
common  understanding,  which  is  of  everyday  occurrence  between  people  who 
are  prejudiced  against  each  other,  or  who  are  jealous  of  their  personal  inde- 
pendence. In  our  opniion,  all  that  is  set  out  in  the  declaration  amounts  to 
nothing  more  than  criticism,  most  of  which  is  purely  professional,  and  none 
■of  which  is  intrinsically  offensive  beyond  what  may  result  from  a  failure  to 
accord  with  defendant's  views  of  plaintiff's  disposition  and  methods  of  teach- 
ing. 

The  article,  in  order  to  try  its  libelous  quality,  must  all  be  read  together. 
Parts  of  it  cannot  be  severed  from  the  rest,  so  as  to  give  them  a  meaning 
which  the  whole  would  not  justify;  and  the  spirit  of  the  whole  article  must 
be  determined  largely  from  the  occasion  which  led  to  it.  Very  little  of  it  was 
confined  to  the  plaintiff.  It  appears,  then,  that  the  article  was  not  prepared 
as  a  volunteer  publiciition  without  provocation  or  occasion,  but  was  drawn 
out  by  the  inquiries  of  another  person,  and  in  view  of  a  previous  publication 
made  the  same  day,  purporting  to  emanate  from  a  prominent  member  of  the 
board  of  education,  and  holding  defendant  up  to  public  censure  for  miscon- 
duct and  unfitness  for  an  important  public  office  at  the  head  of  the  city  school 
system.  Plaintiff's  name  had  been  used  in  this  article,  which  made  very 
serious  charges  against  defendant  of  injustice  to  her  and  of  tyranny  to  others. 
The  article  was  directly  calculated  to  injure  defendant's  standing  as  a  school 
officer,  as  well  as  in  other  respects.  It  was  well  adapted  to  create  distrust 
and  prejudice  in  regard  to  the  school  work,  which  depended  on  defendant's 
qualifications  as  superintendent.  Defendant  was  called  upon  by  the  respect- 
ability of  its  source,  and  the  seriousness  of  the  animadversions  upon  him,  to 
vindicate  liimself  and  explain  his  conduct,  and  this  controversy  concerned, 
not  only  hiniself,  but  the  public  interests.  It  was  in  no  sense  a  mere  discus- 
sion of  plaintiff's  merits;  it  was  defendant's  conduct  which  was  involved. 
He  had  a  right,  therefore,  to  come  before  the  public  and  meet  the  attack  upon 
him,  and  he  could  not  be  made  responsible  for  libel  in  doing  so,  unless  he 
made  serious  false  charges  of  fact,  or  wanton  or  irrelevant  assaults  on  plain- 
tiff's character.  As  already  suggested,  there  are  no  charges  made  of  wrong- 
doing whatever.  Neither  were  there  any  such  comments  as  exceeded  the 
)K)unds  of  legitimate  criticism,  which,  as  pointed  out  in  Bronson  v.  Binice, 
may  sometimes  be  harsh  and  unjust,  but  is  not  unlawful,  if  called  out  by  the 
fXx;asion  which  justifies  printing  it. 

Defendant  could  not  have  met  the  attack  made  upon  him  without  speaking 
of  plaintiff,  and  of  his  relations  with  her,  and  her  conduct  as  a  teacher.  In 
doing  this  he  expressed  himself  not  unkindly  as  to  her  artistic  merits  and  her 
skill  as  an  artist.  The  criticisms  made  upon  her  as  a  teacher  related  to  her 
overdevotion  to  details  at  what  he  deemed  to  be  the  expense  of  certain  gen- 
eralizing ideas  and  methods,  which  he  considered  material  in  her  field  of  in- 
struction; and  he  also  referred  to  an  impatience  of  temper  and  vacillating  dis- 
])06ition,  which  seemed  to  him  to  interfere  with  extended  usefulness.  There 
vas  nothing  in  this  latter  criticism  which  might  not  be,  and  is  not  frequently, 
:aid  of  persbns  of  both  sexes  by  their  friends  and  admirers.  No  one  is  ever 
disgracAtf^  or  despised  for  any  such  estimate;  and  while  all  3uch  estimates  de- 
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pend  almost  entirely  on  the  supposed  knowledge  of  chacacter  and  lack  of 
prejudice  of  the  person  who  makes  them,  no  one  ever  thinks  of  regarding^ 
them  as  serious  wrongs,  unless  made  with  malice  and  without  occasion  for 
speaking.  The  occasion,  and  an  apparent  necessity,  existed  here  to  refer  to 
plaintiff,  and  the  criticism,  whether  just  or  unjust,  was  privileged  by  it. 

The  criticism  of  plaintiff*  s  teaching  methods  was.  not  only  on  its  face  the 
expression  of  an  opinion,  but  it  furnished  some  means  of  determining  among 
artists  and  teachers  the  measure  of  its  own  insufficiency.  It  vindicated  plain- 
tiff as  an  artist  and  to  a  large  extent  as  a  teacher,  and  it  found  fault  witlk 
her  teaching  on  grounds  upon  which  artists  always  have  been  and  always 
will  be  divided.  The  large  class  of  critics  who  admire  precision  and  minute- 
ness of  detail  would  derive  no  prejudice  from  censures  which  in  their  eye» 
would  be  praises ;  and  no  one,  whatever  might  be  his  preferences  for  what 
might  be  deemed  broader  treatment,  could  fail  to  see  that  accuracy  is  no 
small  merit.  If  such  criticisms  are  libelous,  there  would  be  very  little  room 
for  criticism  at  all ;  and  while  it  may  be  possible  to  do  much  wrong  in  un- 
called for  and  malicious  strictures,  published  without  cause  or  reason,  and 
while  they  may,  under  some  circumstances,  be  actionable,  they  can  never 
be  so  when  made  upon  sufficient  occasion,  and  published  when  publication  is 
pertinent  to  that  occasion. 

In  People  v.  Jerome,  1  Mich.  142,  the  unnecessary  publication  of  what  was- 
evidently  meant  to  be  a  depreciatory  notice  of  a  tradesman,  who,  as  waa 
charged,  would  not  subscribe  for  watering  the  street  in  front  of  his  place  of 
business,  was  held  not  libelous.  In  that  case  there  was  no  proper  reason  for 
such  a  publication,  and  it  was  meant  to  be  offensive;  but  the  court  held  it 
would  not  do  to  hold  every  ill-natured  remark  worthy  of  legal  notice.  In  th& 
present  case  no  malicious  purpose  could  be  drawn  from  any  of  the  language^ 
used,  and  whatever  regret  must  be  felt  at  the  public  criticism  of  a  person 
whose  worthiness  is  not  impeached,  and  who  did  not  herself  intrude  her 
grievances  upon  the  public,  it  was  not  unjustifiable  in  defendant  to  defend  him- 
self, and  in  doing  so  he  cannot  be  made  liable  for  his  opinions  which  impute 
no  wrong. 

The  judgment  must  be  affirmed. 

Sherwood  and  Ghamplik,  JJ.,  concurred. 

Morse,  J.,  (dissenting.)  1  am  unable  to  agree  with  the  views  of  the  chief 
justice  in  this  case.  The  article  published  in  the  Post  and  Tribune  was  care- 
fully supervised  by  the  defendant  before  it  was  allowed  to  go  to  press,  and  na 
doubt  but  some  pains  were  taken  to  avoid  any  responsibility  for  damages  in 
an  action  for  libBl.  A  portion  of  the  article  came  within  the  principle  of 
privilege,  the  defendant  being  superintendent  of  the  schools  and  the  plaintift 
being  teacher,  as  it  can  be  considered  only  as  a  criticism  of  her  ability  and  use- 
fulness as  a  teacher,  of  which,  by  his  position,  he  had  a  right  to  speak.  But 
wlien  he  went  outside  of  this,  and  allowed  himself  to  be  interviewed  as  to  th& 
personal  relations  between  himself  and  the  plaintiff,  he  stepped  out  of  the  pale 
of  legitimate  criticism,  and  must  be  responsible  for  his  words,  if  false.  After 
describi  ng  an  i  n tervie w  between  them,  in  which  he  stated  that  she  seized  a  paper,, 
or  snatched  it  from  a  book,  in  an  angry  and  violent  manner,  he  says:  '*0n 
this  occasion,  in  view  of  the  many  misunderstandings  which  our  conversations 
tiad  resulted  in,  I  declined  to  discuss  any  matter  of  importance  except  in  the 
presence  of  witnesses,  to  which  decision  I  have  adhered.  In  view  of  these 
misunderstandings  I  deemed  it  unsafe  to  hold  conversations  with  her  without 
such  precautions  as  I  have  stated."  The  innuendo  in  plaintiff's  declaration 
avers  that  he  meant  by  the  language  to  impute  and  charge  that  the  plaintiff 
was  ill  tempered,  rude,  uncultivat^,  and  passionate,  and  an  untruthful  per- 
son; and  that  she  was  an  unsafe  and  dangerous  person  with  whom  to  hold 
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communications  or  conversations;  and  that  it  was  necessaiyfor  his  self-pro- 
tection that  convei-sations  were  only  hcui  with  her  in  safety  in  the  presence 
of  witnesses.  I  think  the  language  used  bears  out  the  innuendo,  and  that  99 
persons  out  of  100  would  naturally  interpret  such  language  as  implying  that 
the  plaintiff  was  so  untruthful  that  it  was  not  safe  to  have  any  important 
conversation  with  her  alone,  as  she  might  pervert  it.  It  was  most  libelous, 
and  there  is  no  privilege  known  to  the  law  that  will  shelter  or  excuse  the  de- 
fendant in  the  use  of  it.  if  not  true. 

The  evidence  also  of  the  plaintiff  and  defendant,  taken  together,  show  con- 
clusively to  my  mind  that  defendant  was  actuated  by  actual  malice.  There 
was  DO  excuse  for  this  part  of  the  publication,  and  the  fact  that  it  was  not 
merely  loose  talk  in  the  heat  of  excitement,  exaggerated  by  the  reporter,  but 
the  studied  and  scholarly  words,  written  and  revised  after  writing  in  cool 
blood»  of  the  defendant,  for  no  good  purpose,  but  adds  to  the  meanness  and 
malice  of  the  article.  The  defendant  had  made  his  antipathy  against  the 
plaintiff  felt  at  the  school  board,  where  it  was  perhaps  proper  that  he  should 
act.  She  bad  lost  her  situation  through  him.  Then,  upon  the  pretense  of 
defending  himself,  or,  as  his  counsel  claims,  to  further  his  own  reappointment 
or  election  as  superintendent,  not  satisfied  with  criticising'her  as  a  teacher, 
he  unnecessarily  and  wantonly  attacks  her  character  for  truth  and  veracity; 
and  does  this  through  the  public  press,  copies  of  which  publication  he  helps 
to  circulate.  The  consequences  are  that  the  plaintiff  can  get  no  employment 
anywhere.  If  what  he  published  is  untrue,  he  has  done  her  a  most  wanton 
and  grievous  wrong,  for  which  the  courts  of  law  ought  to  give  her  as  much 
redress  as  they  can.  Yet,  under  the  ruling  of  the  court  below,  she  is  not  al- 
lowed to  prove  the  falsity  of  this  charge  before  a  jury;  and  the  doctrine, 
abhorrent  to  every  sense  of  justice,  is  established  that  a  cool  and  calculating 
superior  can  ruin  with  his  untruth  his  inferior  teacher,  because  it  is  his 
privilege.  It  is  not  necessary  to  cite  authorities.  If  he  had  said  in  a  frank, 
impulsive,  blunt  way  that  she  was  a  liar,  the  court  would  not  have  hesitated 
"a  moment  in  allowing  her  ample  opportunity  to  prove  the  statement  false» 
and  in  affording  her  such  poor  reparation  as  the  law  could  give  her,  if  it  were 
proven  to  be  untrue.  But,  forsooth,  because  it  has  been  polished  and  revised^ 
and  published  in  more  obscure  but  yet  invidious  phrase,  the  meaning  of  which, 
however,  is  plainly  apparent  to  the  common  understanding  of  man,  courts 
are  to  haggle  over  it,  and  deny  this  girl  justice.  All  the  learning  and  sophis- 
try of  our  profession  cannot  convince  the  plain  common  sense  of  the  average 
reader  that  the  defendant,  in  the  use  of  the  word  ''misunderstanding"  meant 
only  that  the  plaintiff  was  only  deficient  in  her  hearing  or  in  her  understand- 
ing of  what  took  place  in  the  conversations  between  her  and  the  defendant. 
On  the  contrary,  the  impression  is  irresistible  that  what  defendant  did  mean 
was  that  the  plaintiff  would  go  away  from  their  talks  and  intentionally 
misrepresent  what  took  place  between  them,  and  this  because  of  her  natural 
temper  and  disposition. 

It  is  difficult  to  understand  why  this  matter  of  their  personal  behavior 
towards  one  another,  or  the  talks  they  had,  was  of  any  public  concern ;  or 
why  it  was  necessary  for  the  defendant  to  publish  it,  even  in  his  own  defense, 
or  for  his  own  advantage  in  the  coming  election  of  superintendent,  unless  he 
was  conscious  that  he  had  not  treated  her  as  he  ought.  It  is  evident  to  my 
mind  from  the  testimony  that  from  the  moment  Gen.  Trowbridge  and  another 
member  of  the  school  board  called  the  teachers  together,  and  introduced  Miss 
O'Connor  to  them,  the  defendant  was  displeased,  and  thereafter  refused  to 
treat  her  with  the  common  civilitythat  a  gentleman  ordinarily  pays  to  a  lady, 
or  with  the  courtesy  t^at  his  position  as  her  superior  demanded.  The  plain- 
tiff testifies  that  "Prof.  Sill,  during  the  whole  time  I  taught  there,  was  very 
unkind  to  me.  Whenever  I  would  ask  him  a  question  in  particular  he  would 
never  give  me  a  polite  answer."  His  own  testimony  and  his  actions  corrob- 
v.27N.w.no.l — 2 
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orate  her  testimony.  When  there  is  evidence  .that  he  said  to  her:  "I  don't 
intend  to  give  you  any  assistance,  help,  or  support  of  any  kind,  and  there  is 
no  use  of  your  coming  to  me  for  it;  you  may  just  go  along  the  best  way  you 
can," — it  smacks  to  me  of  malice. 

The  case  should  have  been  submitted  to  the  jury,  the  interview  itself,  as 
revised  by  tlie  defendant,  being  in  the  respect  I  have  indicated  outside  and 
beyond  any  just  privilege,  and  the  evidence  having  the  strongest  tendency  to 
show  that  the  publication  was  m;ide  with  actual  malice,  for  the  existence  of 
which  there  does  not  seem  to  be,  in  the  record,  any  adequate  excuse  or  prov- 
ocation. 


Hanselman  V,  Carstens. 

Filed  Februarj'^  17,  1886. 

Physicians  and  Surgeons— Action  fob  Malpractice — Pleadino. 

Declaration  in  action  to  recover  damages  for  malpractice  of  surgeon  in  setting  a 
broken  leg,  heid  sufficient  on  demurrer. 

Error  to  superior  court  of  Detroit. 

Janiui7-y  &  Potts,  for  plaintiff  and  appellant.  John  O,  Hawley,  for  de- 
fendant. 

Sherwood,  J.  The  plaintiff  in  this  case  resides  in  Detroit,  and  is  over  50 
yeai*s  of  age.  On  tiie  eighteenth  day  of  September,  1880,  she  fell  and  broke 
one  of  her  lower  limbs  midway  between  t)ie  foot  and  the  knee,  sustaining 
what  is  called  a  compound  fracture  of  the  limb.  The  defendant,  wlio  is  a 
physician  and  surgeon,  then  practicing  in  that  city,  was  employed  to  reduce 
the  fracture,  and  give  her  such  treatment  thereafter  as  her  case  required. 
The  plaintiff  alleges  that  the  defendant  negligently  set  tlie  limb,  and  care- 
lessly and  unskiilfully  performed  tlie  services  rendered,  and  she  brings  her 
suit  to  recover  the  damages  slie  has  sustained  by  reason  of  the  defendant's 
malpractice  in  the  premises.  Her  counsel  states  her  case  against  the  defend- 
ant in  two  counts.  The  declaration  will  be  found  in  the  margin. ^ 
*  The  defendant  demurred  specially  to  the  declaration,  specifying  the  follow- 
ing causes,  viz.:   "  (1)  That  it  does  not  set  forth  the  facts  or  circumstances 

1  State  of  Michigan— The  Superior  Court  of  Detroit. 

Elizabeth  Hanselman  v.  J.  Henry  Carstens. 

Elizabeth  Hanselman,  of  the  said  city  of  Detroit  an^  county  of  Wayne,  said  state, 
plaintiff*  herein,  by  January  <fc  Potts,  her  attorneys,  complains  of  J.  Henry  Carstens,  of 
said  cit^r,  county,  and  state,  defendant  herein,  who  has  been  duly  summoned  to  answer 
said  plaintiff  in  a  plea  of  trespass  on  the  case,  for  that  whereas,  before  and  at  the  time 
of  committing  the  grievances  by  the  said  defendant,  as  hereinafter  mentioned,  the  said 
defendant  was  and  is.  and  for  many  years  last  past  has  been,  holding  himself  out  to  the 
public  as  a  physician  and  surgeon,  skilled  in  iiis  profession,  and  during  all  the  time 
aforesaid  has  exercised,  and  is  exercising  and  carrying  on,  the  art,  mystery,  and  pro- 
fession of  physician  and  surgeon,  and  at  the  time  of  committing  the  said  grievances 
was  tilling  the  high  office  of  professor  in  the  Detroit  Medical  College,  each  and  all  of 
his  said  business,  to- wit,  at  the  city  of  Detroit  aforesaid;  and  while  the  defendant  so 
carried  on  and  practiced  the  said  art,  mystery,  and  profession  of  physician  and  surgeon, 
and  while  he  carried  on,  filled  and  occupied  the  office  of  professor  as  aforesaid,  to-wit, 
on  the  eighteenth  day  of  September,  1880,  at  the  city  of  Detroit,  aforesaid,  and  being 
such  physician,  surgeon,  and  professor  of  the  art  and  mystery,  as  aforesaid,  the  said  de- 
fendant'was  employed,  and  a  reasonable  reward  to  be  therefor  paid,  to  skillfully  and 
carefully  treat,  set,  cure,  and  heal  the  left  leg  of  the  said  Elizabeth  Hanselman,  which  she 
had  disruptured,  broken,  fractured,  wounded,  and  bruised,  and  dtrf,  to-'wit,  on  the  eight- 
eenth day  of  September,  A.  D.  1880,  at  the  city  of  Detroit,  aforesaid,  agree  emd  tindertakey 
within  a  reasonable  time,  ^oskillfuUv  and  carefully  treat,  set,  cure,  and  heal  thel^  of  the 
said  i>laintitf,  disruptured,  broken,  fractured,  wounded,  and  bruised,  as  aforesaid,' and  to 
carelully  and  skillfully  look  after  and  care  for  the  physical  conftitution  and  health  of  the 
said  plaintiff  during  liis  time  of  treatment  of  said  leg,  and  not,  without  reasonable  no- 
tice or  just  cause,  quit  treatment  or  abandon  said  case:  Yet  the  said  defendant  then  and 
there  so  negligently,  carelessly,  and  unskiilfully  behooved  and  governed  himself,  in 
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on  which  the  negligence  of  the  dSf endant  is  based  and  predicated ;  (2)  that 
it  does  not  allege  any  duty  on  the  part  of  the  defendant,  or  what  the  particular 
duty  of  the  defendant,  in  treating  the  leg  of  said  plaintiff,  may  have  been ; 
(3)  that  it  does  not,  with  suflOicient  particularity,  set  forth  in  what  regard 
this  defendant  was  negligent  in  treating  the  leg  of  said  plaintiff;  (4)  that  it 
•does  not  show  with  suflOicient  particularity  in  what  the  defendant  did  not  show 
proper  skill,  and  in  what  regard  or  manner  the  defendant  failed  to  bestow  due 
n&re  and  attention  to  the  said  plaintiff,  in  the  treatment  of  the  leg  of  said 
plaintiff;  (5)  that  it  does  not  positively  allege  any  negligence,  carelessness, 
and  unskilifulness  on  the  part  of  the  defendant;  (6)  that  it  is  ambiguous  in 
that  it  does  not  allege,  with  sufficient  plainness,  whether  the  defendant  used 
no  medicaments,  appliances,  etc.,  at  all,  or  whether  he  did  use  medicaments, 
appliances,  etc.,  but  such  as  were  not  sufficient  and  proper;  and  also  that 
the  said  declaration  is  in  other  respects  uncertain,  informal,  and  insufficient." 
The  demurrer  was  sustained  by  the  judge  of  the  superior  court  of  Detroit, 
and  final  judgment  entered  for  the  defendant,  with  costs.  The  plaintiff 
brings  error. 

The  defendant  was  a  physician  and  surgeon.  Good  pleading  required  the 
plaintiff  by  a  specitic  averment  to  state  the  duty  he  owed  to  the  plaintiff. 

and  about  the  care  of  said  plaintiff,  and  in  and  about  the  setting,  treatment,  and  care 
of  her  said  leg,  disruptured,  fractured,  wounded,  and  bruised,  in  not  properly  setting 
the  same,  and  in  not  using  the  proper  care,  attention,  medicaments,  appliances,  and 
«kill  in  the  treatment  of  said  leg,  that  by  and  through  neglect,  carelessness,  default, 
and  unskilifulness  of  the  said  defendant,  as  such  physician  and  surgeon,  the  said  plain- 
tiff was.  and  ia  still,  caused  to  suffer  great  and  excruciating  pain  in  her  said  leg;  and 
her  said  leg  was  caused  to  become  greatly  swollen,  inflameo,  festering,  and  diseased  to 
an  unnecessary  extent ;  and  the  bones  of  said  leg  caused  and  allowed  to  override  and 
overlap,  and  the  said  W  to  become  greatly  shortened,  blackened,  and  diseased,  and 
does  still  so  remain  ;  ana  the  general  health  of  the  said  plaintiff  greatly  impaired,  weak- 
ened, and  mined  to  such  an  extent  that  she  has  been  unable  to  do  any  kind  of  labor, 
and  unable  to  move  or  use  said  leg  without  great  pain  and  suffering,  and  much  of  the 
time  not  without  the  aid  or  use  of  crutches  or  other  supports  for  a  lon^  space  of  time,  to- 
wit,  from  the  said  eighteenth  day  of  September.  1880,  to  the  time  of  tiling  this,  her  decla- 
Tation.  And  for  that,  whereas,  the  said  plaintiff,  at  the  time  of  said  accident,  disrupt- 
ttre,  break,  fracture,  wound,  and  bruise,  and  at  the  time  the  said  defendant  began  treat- 
ing the  same,  was  a  reasonably  strong  and  robust  woman,  in  good  health,  able  to  and 
-did  work  at  daily  labor,  washing  and  ironing  for  herself  and  family,  and  doing  the 
work  for  her  household,  at  thcsame  time,  wasliing,  ironing,  mending,  cleaning,  and  re- 
pairing clothing  for  other  people,  thereby  earning  from  five  to  ten  dollars  a  day.  And 
whereas,  the  deifendant  aforesaid,  as  such  physician  and  surgeon,  and  holding  himself 
out  to  the  public  as  one  skilled  in  his  art,  mystery,  and  profession,  did  undertake  to 
care  for  the  said  plaintiff,  skillfully,  and  in  a  reasonable  time  to  carefully  treat,  set, 
cure,  and  heal  the  leg  of  said  plaintiff,  disruptured,  broken,  fractured,  wounded,  and 
bruised :  yet  the  said  defendant  did  so  negligently,  unskillfully,  and  carelessly  treat  the 
said  plaintiff  that  by  reason  of  his  n^Iect,  unskilifulness,  and  carelessness,  ancT  by  reason 
of  his  failure  to  put  the  bone  or  bones  of  said  leg  properly  in  ap|)osition,  and  to  use  the 
proper  means  for  so  placing  and  keeping  said  bones  in  apposition ;  and  by  reason  of 
nis  failure  to  use  the  proper  appliancfs,  at  the  proper  time,  in  the  treatment  of  said 
leg;  and  also  bv  reason  of  the  gross  neglect  and  inattention  of  the  said  defendant  in  not 
measuring  and  thoroughly  examining,  and  properly  treating,  the  leg  of  the  said  plaintiff, 
— her  said  leg  became  shortened  and  diseased,  and  is  leftuncured,  and  the  health  of  said 
plaintiff  became  greatly  injured,  weakened,  and  reduced,  and  will  ever  so  remain ;  and 
from  the  date  of  said  accident  to  the  present  time  the  said  plaintiff  by  reason  of  her 
said  ill  health,  the  pain  and  suffering  irom  her  said  leg,  diseased  and  uncured  as  afore- 
aaid,  she  has  been  wholly  unable  to  attend  to  the  duties  of  her  own  household,  much 
less  to  earn  anything  by  her  dail^*^  labor,  and  has  been  caused  to  suffer  and  still  suffers 
great  pain  and  agony ;  and  whereas,  the  said  defendant,  without  notice,  quit  treatment, 
abandoned,  and  deserted  the  said  plaintiff,  leaving  her  in  a  weak  and  feeble  condition, 
and  the  bones  of  said  leg  improperly  set  and  the  leg  uncured,  which,  under  the  said 
negligent,  careless,  and  unskillful  treatment  of  the  said  defendant,  has  in  fact  become 
incurable. 

Wherefore  she  says  she  is  injured,  and  has  sustained  damages,  to  the  amont  of  ten 
•ihousand  dollars,  and  therefore  she  brings  this  suit,  etc. 

AuffuH  31, 1885.  Jakuaby  &  Pons,  Plaintiffs  Attorneys. 
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i 
The  declaration  states  he  was  such  physician  and  surgeon,  and  as  such  was- 
employed  by  the  plaintiff  to  set  her  broken  limb,  and  give  her  the  necessary 
care  and  medical  treatment.    The  averment  of  such  employment  was  a  suffi- 
cient averment  of  his  duty  under  such  circumstances. 

The  remaining  causes  of  demurrer  specified  may  be  considered  together. 
The  statement  of  the  facts  and  circumstances  material  and  necessary  to  show 
a  cause  of  action  are  not  very  full  or  specific,  but  we  think  are  sufficient  to 
apprise  tlie  defendant  upon  what  the  plaintiff  relies  for  recovery, — are  trav- 
ersable, and,  if  proved,  will  entitle  her  to  maintain  her  action.  The  decla- 
ration avers  her  injury,  its  character,  and  her  illness;  the  professional  char- 
acter and  ability,  and  her  employment,  of  the  defendant  in  that  character ;^ 
his  undertaking  her  treiitment  in  his  character  as  physician  and  surgeon,  and 
his  promise  that  he  would  within  a  reasonable  time  carefully  and  skillfully 
treat,  set,  cure,  and  heal  her  broken  limb;  would  look  after  and  care  for  her 
health  and  constitution  during  the  time  of  tlie  necessary  treatment  of  her 
broken  limb,  and  would  not,  without  reasonable  notice  or  just  cause,  quit 
such  treatment  or  abandon  her  case.  She  further  avers  that  the  defendant 
carelessly,  negligently,  and  unskillf ully  conducted  himself  in  and  about  her 
case;  that  he  did  not  properly  set  her  broken  limb;  that  he  did  not  use  proper 
care  or  skill  in  treating  her,  or  in  setting  her  limb;  that  he  did  not  give 
proper  attention,  use  proper  medicaments,  appliances,  or  skill  in  the  setting 
and  treating  her  broken  limb;  that  he  caused  the  bones  of  the  leg  to  overrido 
and  overlap,  and  the  leg  to  become  shortened  and  diseased,  and  her  health  to 
be  ruined ;  that  he  did  not,  by  the  use  of  proper  means,  keep  the  bones  of  the 
leg  in  apposition,  and  did  not  place  them  in  apposition,  and  by  reason  of  such 
gross  neglect  and  carelessness,  inattention  and  mistreatment,  she  is  greatly 
injured;  and  that  he,  without  any  notice  or  cause,  deserted  and  abandoned 
her  case,  leaving  her  in  an  incurable  condition,  and  without  hope  of  recov- 
ery. Such  is  the  substance  of  the  averments  contained  in  the  declaration. 
The  facts  required  to  be  stated  in  the  declaration,  like  those  found  by  a  special 
verdict,  are  deduced  from  other  facts,  to  be  found  from  the  testimony,  and 
must  be  such  as  will  enable  the  court  to  declare  the  law  in  the  case;  so  that 
it  will  be  seen  that  the  facts  upon  which  the  rights  of  the  plaintiff  are  made- 
to  depend  are  in  a  certain  sense  conclusions,  but  are  nevertheless  the  kind  of 
facts  required  in  pleading  in  stating  the  plaintiff's  cause  of  action,  while  the 
others  ai*e  the  testimony  furnishing  the  evidence  of  those  facts,  and  not 
proper  to  be  given  in  the  declaration.  2  Chit.  Fl.  650;  Bliss,  Code  Fl.  §  211; 
Qrinde  v.  Milwaukee  i&  St.  P.  R.  Co,,  42  Iowa,  376;  Oldfleld  v.  New  York 
<fc  H.  R.  Co.,  14  N.  Y.  810;  Clark  v.  Chicago,  M.  A  St.  P.  Ry.  Co.,  28  Minn. 
69;  S.  C.  9  N.  W.  Rep.  75;  Nolton  v.  Western  R.  Corp.,  15  ^.  Y.  444.  This 
we  understand  to  be  the  rule,  and  which  is  in  harmony  with  the  views  here- 
tofore expressed  by  this  court,  so  far  as  it  has  said  anything  upon  the  ques- 
tion.    Lucas  V.  Wattles.  49  Mich.  382;  S.  C.  13  N.  W.  Rep.  782. 

There  is  much  learning  and  refining  contained  in  the  books  upon  the  sub- 
ject, and  much  that  has  been  said  rather  tends  to  confuse  than  to  elucidate, 
and  it  is  unnecessary  to  quote  or  review  the  authorities.  We  have  stated  the 
rule  as  we  understand  it,  and  when  applied  to  the  case  before  us  it  seems- 
quite  clear  that  the  declaration  must  be  held  sufficient.  The  negligence,  omis- 
sions, and  improper  treatment  by  the  defendant  are  stated  as  facts,  and  by 
them  the  defendant  is  notified  with  what  misconduct  in  his  profession  he  is- 
charged.  He  must  therefore  necessarily  understand  that  the  circumstances 
which  will  show,  or  tend  to  show,  such  misconduct  will  be  made  the  issue  upon 
the  trial,  and  it  is  entirely  unnecessary  to  set  them  out  in  the  declaration. 
The  whole  object  of  pleading  is  fully  accomplished  without  this  being  done^ 
and  much  prolixity  in  the  declaration  is  avoided  by  the  onaission.  Techni- 
calities like  those  raised  by  this  demurrer  should,  as  much  as  possible,  be 
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avoided.  They  are  no  longer  looked  upon  with  favor  by  the  courts.  The 
merits  in  every  case  should  be  reached  as  soon  as  possible. 

The  omission  of  the  circumstances  in  the  declaration  in  this  case*  whatever 
they  may  be,  could  not  well  prejudice  the  defendant,  for  they  were  necessarily 
more  properly  and  peculiarly  within  the  knowledge  of  the  surgeon  who  is 
guilty  of  the  wrong  charged,  if  any,  than  they  possibly  could  be  within  that 
of  the  defendant. 

The  judgment  must  be  reversed,  and  the  demurrer  overruled  The  defend- 
ant will  be  allowed  20  days  within  which  to  plead,  and  the  cause  will  be  re- 
manded to  the  court  below  for  further  proceedings.  The  platntifl  will  be  al- 
lowed her  costs  in  this  court. 

(The  other  justices  concurred.) 
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Clark  and  another  t?.  Burke. 

Filed  February  23. 1886. 

Husband  and  Wife— Action  by  Wife  for  Divoboe— Liability  of  Husband  fob  At^ 
torney's  Fee. 

Under  section  2361  of  the  statute  the  allowAnce  of  alimony  to  the  wife,  and  at- 
torney's fees  to  Iier  counsel,  is  ancillary  to  the  action  for  divorce,  and  a  separate- 
action  cannot  be  maintained  for  either.  Warner  v.  ffeiden,  28  Wis.  517,  distin- 
guished. 

Appeal  from  county  court,  Milwaukee  county. 

This  action  was  commenced  in  justice's  court.  The  complaint  was  to  tho- 
elTect  that  July  31,  1885,  the  plaintiffs,  as  attorneys  at  law  and  dopartners^ 
and  at  the  special  instance  and  request  of  the  defendant's  wife,  rendered  pro- 
fessional services  for  her  in  and  about  procuring  a  divorce  from  the  defend- 
ant on  the  ground  of  cruel  and  Inhuman  treatment,  and  an  injunctional  order 
prohibiting  the  defendant  from  using  peraonal  violence  on  his  wife,  and  other 
work  and  professional  services.  The  defendant  answered  by  a  general  denial. 
Upon  the  trial  before  the  justice  the  plaintiffs  recovered  judgment  for  S200 
and  costs,  from  which  the  defendant  appealed  to  the  county  court.  Upon  the 
case  coming  on  for  trial  in  that  court,  the  defendant  demurred  ore  tenus. 
Thereupon  the  plaintiffs  "asked  leave  to  file  an  amended  complaint,  showings 
among  other  things,  that  the  services  were  rendered,  and  the  action  for 
divorce  commenced,  on  the  ground  of  cruel  and  inhuman  treatment  practiced 
by  personal  violence  by  the  defendant  upon  his  wife,  and  that  it  was  neces- 
sary to  bring  the  action  for  her  protection.''  The  request  was  granted,  with 
the  statement  by  the  judge:  "I  will  allow  the  amendment  to  be  made,  be- 
cause I  do  not  consider  that  it  makes  any  difference  what  the  allegations  in 
the  complaint  are."  The  complaint  was  then  amended  by  inserting  addi- 
tional allegations  to  the  effect  that  the  defendant,  July  25,  1885,  without 
cause  or  provocation,  struck,  beat,  and  ill  treated  his  wife,  and  drove  lier 
from  their  home  without  any  means  or  money,  and  without  a  place  of  habita- 
tion or  shelter,  and  that  for  personal  safety  she  was  obliged  to  and  did  re- 
main away  from  their  home  in  a  destitute  condition  until  August  4,  1885, 
when  the  defendant  caused  a  settlement  to  be  made  between  himself  and  his 
wife  without  the  knowledge  or  consent  of  the  plaintiffs,  and  thereafter  the 
wife  refused  to  further  prosecute  the  action,  and  dismissed  it;  that  the  serv- 
ices were  necessary  for  the  maintenance  of  the  wife, 'and  to  secure  her  law- 
ful rights,  and  to  protect  her  from  further  personal  injury,  and  were  fully 
performed  without  negligence  or  delay.  The  court  sustained  the  objection 
to  the  admission  of  any  evidence,  and  excluded  any  testimony  under  the  com- 
plaint as  amended,  and  directed  a  verdict  for  the  defendant,  and  from  the 
judgment  entered  thereon  the  plaintiffs  bring  this  appeal. 

Clarke  &  McAuliffe,  for  appellants.  Nath,  Pereles  (&  Sons  and  E,  P.  SmWi^ 
for  respondent. 

Cassoday,  J.  During  the  pendency  of  the  action  for  divorce,  it  was  compe- 
tent for  tlie  court  in  that  action  to  require  the  husband  to  pay  such  sums  for  the 
support  of  the  wife,  and  to  enable  her  to  carry  on  the  action,  as  in  its  discretion 
might  have  been  deemed  necessary  and  proper.  Section  2361.  This  statute 
has  frequently  received  a  very  liberal  construction  from  this  court.  Upon 
such  construction  there  can  be  no  doubt  but  what  the  plaintiffs,  as  attorneya- 
rendering  services  in  good  faith  in  prosecuting  an  action  for  divorce  for  a. 
meritorious  cause,  might,  in  that  action,  have  secured  proper  compensation 
notwithstanding  any  attempt  to  deprive  them  of  it  by  a  collusive  settlement. 
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Bat  they  would  not  have  been  entitled  to  such  compensation,  even  in  that 
action,  as  a  matter  of  right,  but  only  in  the  sound  discretion  of  the  court  un- 
der all  the  circumstances.  Expenses  in  prosecuting  an  action  may  under 
certain  circumstances  be  wholly  refused.  Coad  v.  Coad,  40  Wis.  392;  Friend 
V.  Friend,  post,  34.  So,  under  other  circumstances,  the  husband  may  be 
required  to  pay  the  expense  of  prosecution,  even  wliere  the  wife  fails  to  main- 
tain her  action  and  her  complaint  is  dismissed.  Sumner  v.  Sumner,  54  Wis. 
642;  S.  C.  12  N.  W.  Rep.  2l.  This  results  from  the  fact  that  there  was 
no  right  to  such  expenses  at  common  law.  The  courts  of  this  state  only 
have  such  powers  in  such  actions  as  are  given  to  them  by  statute.  This  has 
frequently  been  decided  by  this  court.  As  we  have  seen,  this  power  is  dis- 
cretionary. Accordingly  it  has  been  held  that  a  claim  for  alimony  is  not  the 
subject-matter  of  a  separate  suit,  but  only  ancillary  to  or  an  incident  of  an 
action  for  divorce.  Damon  y.  Damon,  28  Wis.  514.  So  it  was  said  in  Camp- 
bell  V.  Campbell,  37  Wis.  216,  217,  that  alimony  is  not  an  estate,  but  merely 
"an  allowance  for  the  nourishment  of  the  wife,  resting  in  discretion,  variable 
and  revocable.  *  *  *  It  is  not  even  separate  property  of  the  wife,  which 
she  can  charge  for  her  debts ;  *  *  *  and  even  the  payment  of  arrears  of 
it  rests  in  the  discretion  of  the  court  granting  it.  *  ♦  ♦  And  so,  by  all 
the  authorities,  alimony  is  not  only  not  an  estate,  but  is  a  mere  personal  ddty 
of  the  hnsband,  which  courts  will  control  and  enforce,  from  time  to  time,  in 
their  discretion, — in  some  sense  a  charge  upon  the  husband  personally,  but 
in  no  sense  a  charge  upon  his  estate,  if  he  have  one.''  To  the  same  effect  is 
Bacon  v.  Bacon,  4ri  Wis.  203,  204.  As  "a  claim  for  alimony  is  not  the  sub- 
ject-matter of  a  separate  suit,  but  only  ancilUu*y  to  or  an  incident  of  an  action 
for  divorce,"  so  it  would  seem  that,  under  the  section  of  the  statute  cited,  a 
claim  against  the  husband  in  behalf  of  the  wife  for  money  "to  enable  her  to 
carry  on  or  defend  the  action'*  of  divorce  is  the  mere  incident  of  the  divorce 
action,  and  hence  not  the  subject-matter  of  a  separate  suit,  whether  brought 
by  the  wife,  or  the  attorneys  whom  she  may  have  employed.  Williams  v. 
Monroe,  18  B.  Mon.  518. 

As  \\i\a  been  observed,  the  right  to  such  suit  money,  as  well  as  alimony,  is, 
under  thesUitute,  wholly  within  the  sound  discretion  of  the  court.  Such  was 
undoubtedly  the  rule  in  the  ecclesiastical  courts  of  England  having  cogni- 
zance of  such  actions.  But  this  is  an  action  at  law.  It  invokes  no  discretion- 
ary aid,  and  there  is  no  authority  in  this  action  to  exercise  any.  If  the  plain- 
tiffs can  recover,  it  is  because  they  have  a  valid  claim  against  the  husband,  as 
a  matter  of  right.  There  is  no  pretense  of  any  express  promise  or  agree- 
ment on  the  part  of  the  husband  to  pay  the  plaintiffs  for  the  services  ren- 
dered. There  is  no  claim  that  the  wife  had  any  express  authority  to  bind  her 
husband  to  make  such  payment.  The  simple  claim  is  that  the  services  ren- 
dered were  necessary  to  protect  the  peace,  comfort,  and  rights  of  the  wife» 
and  hence  that  there  was  in  law  an  implied  promise  on  the  psirt  of  the  hus- 
band to  pay. 

In  support  of  this,  counsel  rely  upon  Warner  v.  Heiden,  28  Wis.  517. 
That  was  not  an  action  of  divorce.  The  services  were  there  rendered  in  de- 
fending the  wife  against  the  prosecution  by  the  husband  to  compel  her  to 
lind  sureties  to  keep  the  peace,  and  in  which  the  husband  failed  to  sustain 
the  charges  brought  against  her.  The  case  obviously  rests  upon  different 
principles  than  the  one  before  us.  In  fact,  the  opinion  of  the  court  in  that 
case  expressly  distinguishes  it  from  divorce  cases.  The  right  of  action  against 
the  husband  for  such  services  rendered  for  the  wife,  when  prosecuted  by  the 
husband,  to  keep  the  peace,  or  to  protect  her  from  personal  violence,  as  for 
necessaries,  has  been  conceded  in  many  cases,  where  the  right  of  action 
against  the  husband  for  services  rendered  for  the  wife  in  an  action  for  di- 
vorce has  been  denied.  Wing  v.  Hurlhurt,  15  Vt.  614;  Shelton  v.  Pendelton,. 
18  Conn.  423 ;  Williams  v.  Monroe,  18  B.  Mon.  514;  Conant  v.  Bumham,  133 
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Mass.  503;  MorrUw  v.  Holt,  42  N.  H.  478;  Ray  v.  Adden.  50  N.  H.  82; 
Dow  y.JEyster,  79111.  254. 

The  reasons  for  not  allowing  actions  at  law  for  such  services  in  actions  of 
divorce  are  aptly  stated  in  the  Connecticut  case  cited:  "The  duty  of  providing 
necessaries  for  the  wife  is  strictly  marital,  and  is  imposed,  by  the  common 
law,  in  reference  only  to  a  state  of  coverture,  and  not  of  divorce.  By  that 
law  a  valid  contract  of  marriage  was  and  is  indissoluble,  and  therefore,  by 
it,  the  husband  could  never  have  been  placed  under  obligation  to  provide  for 
the  expenses  of  its  dissolution.  Such  an  event  was  a  legal  impossibility. 
Necessaries  are  to  be  provided  by  a  husband  for  his  wife,  to  sustain  her  as  his 
wife,  and  not  to  provide  for  her  future  condition  as  a  single  woman,  or  per- 
haps as  the  wife  of  another  man." 

To  the  same  effect  are  Williams  v.  Monroe,  supra;  Morrison  v.  HoU^  supra; 
Bay  V.  Adden,  supra;  Dow  v.  Syster,  supra.  Upon  this  theory,  the  right 
of  action  at  law  against  the  husband,  and  in  favor  of  attorneys  who  have 
rendered  services  for  the  wife  in  actions  of  divorce,  have  frequently  been 
denied.  Wing  v.  Hurlburt,  supra;  Shelton  v.  Pendleton,  supra;  Dorsey  v. 
Qoodenowy  1  Wright,  (Ohio,)  120;  Johnson  v.  Williams,  3  G.  Greene,  98; 
McCullogh  V.  Robinson,  2  Ind.  630;  Coffin  v.  Dunham,  8  Cush.  404;  PTtZ^- 
idms  V.  Monroe,  supra;  Morrison  v.  Holt,  supra;  Ray  v.  Adden,  supra; 
Thompson  v.  Thompson,  3  Head,  527;  Pearson  v.  Darrington,  32  Ala.  229; 
Dou)  V.  Eyster,  supra.  There  are  cases  holding  that  such  an  action  may  b© 
maintained;  but,  upon  the  principles  indicated,  we  decline  to  follow  them, 
especially  in  view  of  our  statutes. 

It  follows  from  what  has  been  said  that  the  plaintiffs  have  mistaken  their 
remedy,  which  could  only  have  been  had  in  the  divorce  action,  if  at  all.  The 
judgment  of  the  county  court  is  affirmed. 


BooNEY,  Sr.,  t;.  Milwaukee  Chair  Co. 

Filed  February  28,  1886. 

PARnrr  and  Chii«i>— Action  fob  Injubt  to  Child— Eviobnoe  o?  Fathkb's  Pbouniabt 
Condition. 

In  an  action  by  a  father  to  recover  for  loss  of  services  of  his  minor  child,  and  ex- 
pense of  nursing  him  daring  an  illness  caused  by  the  negligence  of  his  employer, 
it  is  error  justifying  a  reversal  to  permit  the  father  to  prove  his  own  pecuniary  con- 
dition, how  much  he  could  earn  per  day,  and  the  size  of  his  family. 

Appeal  from  county  court,  Milwaukee  county. 

Henry  L.  Buxton,  for  respondent.    Markham  dk  Noyes,  for  appellant. 

Cole,  C.  J.  This  is  an  action  by  a  father  to  recover  damages  for  an  in- 
Jury  to  his  minor  son  while  in  the  employment  of  the  defendant.  The  gist 
of  the  complaint  is  that  the  servants  of  the  defendant  negligently  set  the  boy 
to  work  in  an  unsafe  and  unsuitable  place,  or  directed  him  to  do  a  dangerous 
act,  near  by  or  upon  a  circular  rip-saw,  whereby  he  was  exposed  to  great 
risk,  without  cautioning  him  as  to  the  danger  to  which  he  was  exposed.  The 
boy's  right  arm  and  wrist  were  caught  under  a  feed  wheel  or  saw  and  in- 
jured. The  action  is  to  recover  for  the  loss  of  the  services  of  the  boy,  and 
as  incidental  to  this  the  expense  of  nursing  him.  On  the  trial  the  plaintiff 
was  permitted  to  prove,  against  the  defendant's  objection,  his  pecuniary  con- 
dition, the  amount  of  his  property,  what  he  earned  a  day,  the  size  of  his  fam- 
ily, and  his  own  physical  condition.  It  needs  no  argument  to  show  that  this 
evidence  was  clearly  incompetent,  and  it  was  error  to  admit  it.  Pennsylva- 
nia Co.  v.  Roy,  102  U.  S.  451;  City  of  Chicago  v.  O'Brennan,  65  111.  160; 
Railway  Co.  v.  Potoers,  74  111.  343;  3  Suth.  Dam.  727,  and  cases  cited  in  note 
5.  As  we  have  said,  the  gravamen  of  the  action  was  the  loss  of  the  boy's 
service.    To  Introduce  then  evidence  of  the  plaintiff's  poverty,  or  of  the  size 
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of  his  family,  or  of  the  amount  he  could  himself  earn  a  day,  was  entirely  out- 
side of  the  issue,  and  could  have  had  no  other  effect  upon  the  jury  than  to 
enhance  the  amount  of  the  recovery  beyond  what  the  law  allowed.  It  is  ob- 
vious it  had  no  legitimate  bearing  upon  the  question  of  the  boy's  services  of 
which  the  plaiutiff  had  been  deprived,  or  of  his  diminished  capacity  to  earn 
money  while  ^  minor.  The  learned  counsel  for  the  plaintiff  does  not  seri- 
ously contend  that  this  evidence  was  admissible,  but  he  says  the  defendant 
was  not  prejudiced  by  its  introduction.  It  is  not  claimed  that  this  evidence 
-was  withdrawn  from  the  case,  or  that  any  direction  was  given  by  the  trial 
court  to  the  jury  not  to  consider  it;  but  the  contention  is,  because  the  court 
instructed  the  jury  if  they  found  for  the  plaintiff  they  must  base,their  ver- 
dict upon  actual  compensatory  damages  proven, — victual  earnings  lost  in  con- 
isequence  of  the  boy's  being  prevented  on  account  of  the  injury  from  work- 
ing,— that  this  was  equivalent  to  a  direction  that  the  poverty  of  the  plaintiff 
had  nothing  whatever  to  do  with  the  case.  Besides,  it  is  said  the  amount  of 
the  verdict,  being  only  for  $200,  shows  that  the  admission  of  this  improper 
testimony  did  not  influence  the  jury.  This  court  has  frequently  decided  it 
would  not  reverse  a  judgment  because  irrelevant  testimony  was  admitted  on 
the  trial,  when  it  was  apparent  that  such  evidence  had  no  improper  influence 
upon  the  jury.  Fisher  v.  Farment*  L,  <&  T,  Co,,  21  Wis.  77;  Noonan  v.  Ills^ 
ley,  22  Wis.  39;  Hazleton  v.  Bank,  32  Wis.  34.  But  where  there  is  reason 
to  suppose  the  rights  of  a  party  were  prejudiced  by  the  admission  of  the  im- 
proper testimony,  the  judgment  will  be  reversed  on  that  ground.  State  Bank 
V.  Dutton,  11  Wis.  371 ;  Remington  v.  Bailey,  13  MHs.  333.  It  has  been  held 
that  the  error  of  admitting  such  testimony  was  cured  by  a  subsequent  direc- 
tion of  the  court  to  the  jury  not  to  consider  it.  Pennsylvania  Co,  v.  Roy, 
supra.  In  the  case  at  bar  the  court  was  silent  as  to  the  effect  which  should 
be  given  the  testimony,  "but  such  silence  was  by  no  means  equivalent  to 
a  positive  direction  to  the  jury  to  disregard  it. "  Castleman  v.  Griffin,  13 
TVis.  539. 

We  cannot  presume  from  the  amount  of  the  verdict  that  the  jury  were  In- 
fluenced in  their  finding  by  only  legal  evidence.  On  the  contrary,  there  is 
much  ground  for  saying  that  this  evidence  as  to  the  poverty  of  the  plaintiff, 
and  the  size  of  his  family,  worked  upon  the  sympathies  of  the  jury,  and  in- 
creased the  damages.  It  would  be  difficult  to  show  from  the  evidence  that 
the  actual  loss  to  the  plaintiff  resulting  from  the  injury  to  his  son  amounted 
to  anything  like  $200.  And  if  the  plaintiff  should  recover  anything  for  the 
injury, — a  proposition  which  we  should  hesitate  to  affirm  upon  the  facts  ap- 
pearing upon  this  record, — he  was  not  entitled  to  recover  that  amount.  The 
boy  was  earning  but  two  dollars  a  week  when  hurt,  and  he  was  disabled  for 
only  a  few  weeks. 

The  injury  was  slight.  It  is  a  very  grave  question,  in  view  of  the  facts^ 
whether  the  defendant  was  at  all  in  fault  in  the  matter,  or  whether  any  ac- 
tionable negligence  was  shown  on  the  part  of  its  servants.  The  boy  gives  no 
satisfactory  siccount  of  the  way  the  accident  happened.  He  says  he  was  di- 
rected by  the  sawyer  to  take  the  oil-can  and  oil  the  saw;  that  while  doing 
this  his  shirt  sleeve,  which  was  hanging  loosely,  was  caught  in  the  feed-saw, 
and  he  was  injured.  It  is  difficult  to  understand  how  his  shirt  sleeve  could 
have  been  caught  in  the  f^-saw,  situated  as  that  was,  and  standing  where 
he  did,  if  he  simply  did  the  thing  which  he  said  he  was  directed  to  do,  t.  e,, 
oil  the  rip-saw  on  the  left  side.  It  would  not  seem  to  be  a  dangerous  thing 
to  do  to  squirt  oil  upon  the  side  of  the  saw,  even  when  it  was  in  motion. 
The  witnesses  of  the  defendant  say  that  no  such  order  was  given  him  to  ex- 
ecute. The  boy  does  not  seem  to  have  been  engaged  to  do  any  particular 
work.  He  was  hired  to  work  in  the  shop  on  the  lower  floor,  to  take  charge 
of  sticks,  and  carry  them  from  the  saw,  and  to  do  whatever  the  sawyer  told 
him  to  do.    It  may  well  be  that  it  was  not  a  part  of  his  duty  to  oil  the  saw. 
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and  that  this  was  outside  his  service.  Still,  if  he  was  emplojed  to  do  what- 
ever the  sawyer  directed  him  to  do,  the  risk  of  oiling  the  saw,  if  attended 
with  danger,  might  be  incident  to  his  contract  of  service.  Or  if  he  was  di- 
rected by  the  sawyer  to  do  a  dangerous  thing  witliout  being  aiutioned  as  to 
tlie  peril,  it  might  possibly  be  the  negligence  of  a  fellow-servant.  The  diffi- 
culty with  the  case  is  that  it  does  not  appear  how  the  accident  happened.  Of 
course,  negligence  must  be  shown  in  order  to  hold  the  defendant  liable  for 
the  injury.  We  deemed  it  proper  to  throw  out  these  suggestions  which  oc- 
curred to  us  on  an  examination  of  the  case,  beciiu^e  they  afford  additional 
reasons  for  holding  that  there  should  be  a  new  trial. 
The  judgment  of  the  county  court  is  reversed,  and  a  new  trial  ordered. 


Magmer  v.  Benk. 

Filed  February  23,  1886. 

1.  Malicious  Prosegdtion  op  Replevin  Suit — Evidencb  op  Other  Smis. 

In  an  action  to  recover  damages  for  the  malicious  prosecution  of  a  replevin  suit^ 
evidence  of  the  institution  of  other  suits,  based  upon  the  same  groundless  cause  of 
action,  is  admissible.^ 

2.  Same — End  of  Suit — Record  op  Replevin  Suit. 

The  record  of  the  replevin  suit  offered  in  evidence  in  this  case  was  admissible  to 
show  an  end  of  the  malicious  prosecution.^ 

3.  Same — Measure  op  Damages. 

All  loss  that  plaintiff  has  sustained  in  his  business  as  the  direct  and  natural  re- 
sult of  the  suit,  the  extraordinary  costs  incurred  for  counsel  fees  and  other  necessary 
expenses  in  defending  the  suit,  may  be  taken  in  the  estimate  of  damages. 

Appeal  from  county  court,  Milwaukee  county. 

M,  iV.  Lando,  for  respondent.  Nathan  Pereles  <&  Sons  and  E.  P.  Smith, 
for  appellant. 

Cole,  C.  J.  We  are  clearly  of  the  opinion  that  it  was  not  error  to  admit 
in  evidence  the  docket  entries,  record,  files,  etc.,  relating  to  the  replevin  ac- 
tion mentioned  in  the  complaint.  This  action  is  for  malicious  prosecution  for 
bringing  that  suit  for  the  purpose  of  injuring  the  plaintiff  in  his  business  as 
a  baker,  by  depriving  him  of  the  use  of  his  property.  It  was  necessary  to 
show  a  termination  of  that  suit  in  favor  of  the  defendant  therein.  The 
ground  of  objection  to  the  evidence  is  that  it  does  not  tend  to  prove  the  ter- 
mination of  that  suit,  and  was  therefore  irrelevant.  That  action  of  replevin 
was  commenced  by  the  present  defendant  against  the  present  plaintiff,  before 
Francis  Benzler,  a  justice  of  the  peace.  The  plaintiff  was,  at  the  time, 
absent  in  Germany  for  a  temporary  purpose.  On  the  return-day  of  the  war- 
rant the  wife  of  the  plaintiff  made  an  affidavit,  for  and  in  his  behalf,  that 
the  justice  was  a  material  witness  for  her  husband,  whereupon  the  parties 
agreed  to  send  the  case  for  trial  to  Justice  Schmidt,  before  whom  the  case 
was  subsequently  tried.  On  the  trial  the  justice  granted  a  nonsuit,  on  the 
motion  of  the  plaintiff  in  this  action.  Now  it  is  said  the  affidavit  for  the  re- 
moval of  the  action  was  defective,  because  the  wife  did  not  swear  that  she 
was  the  agent  of  her  husband,  and  made  the  affidavit  for  him  as  required  by 
section  3617,  Rev.  St.  We  shall  not  stop  to  inquire  whether  the  affidavit  for 
removal  met  the  requirements  of  the  statute  or  not.  It  is  a  sufficient  answer 
to  the  objection  now  made  that  the  parties  appeared  before  Justice  Schmidt, 
and  tried  the  cause.  This  cured  all  defects  in  the  affidavit,  if  there  were 
any,  and  gave  the  justice  jurisdiction  of  the  action.  It  is  not  like  Dykeman 
v.  Btidd,  8  Wis.  640,  to  which  counsel  referred  us  on  this  point.  There  the 
parties  attempted  by  stipulation  to  confer  upon  the  circuit  court  jurisdiction 

^See  note  at  end  of  case. 

Digitized  by  VjOOQ IC 


"Wis.]  MAGMER  V.  RENK.  27 

of  the  subject-matter  in  case  of  an  appeal  from  a  justice.  Mr.  Justice  Smith 
sajs:  '^  As  the  law  stood  at  the  time  of  the  change  of  venue  in  this  case,  the 
circuit  courts  had  no  jurisdiction  of  appeals  from  justices  of  the  peace  in 
civil  cases,  except  in  those  the  venue  of  which  was  changed  thereto  in  con* 
f ormity  with  the  provisions  of  the  statute. "  The  case  is  disti  nguishable  from 
this,  and  i-ests  upon  the  familiar  principle  that,  while  consent  gives  juris- 
diction of  the  person,  it  will  not  give  jurisdiction  of  the  subject-matter* 
See  Carpenter  v.  STiejmrdifon,  43  Wis.  412.  Surely  the  evidence  showed  that 
the  replevin  suit  was  at  an  end. 

The  next  error  assigned  raises  a  question  of  more  dififlculty.  The  plaintiff 
was  permitted  to  give,  under  objection,  evidence  of  other  actions  of  replevin 
subsequently  commenced  by  the  defendant  herein  against  this  plaintiff;  also 
evidence  of  actions  brought  by  the  defendant  against  the  plaintiff  to  recover 
possession  of  the  premises  which  the  latter  occupied  for  a  bakery.  The  com- 
plaint charges  that  the  defendant  maliciously,  and  without  probable  cause,  in- 
stituted a  replevin  suit,  February  29,  1884,  and  caused  to  be  seized  a  top 
wagon,  sleigh,  and  three  sets  of  harness  which  the  plaintiff  owned,  and 
needed  to  deliver  his  bread  and  rolls  daily  to  his  customers,  and  that  this  was 
done  with  the  intention  to  injure  the  plaintiff  in  his  business.  One  or  more 
of  the  actions  which  the  plaintiff  was  allowed  to  prove  were  brought  prior 
to  the  twenty-ninth  of  February ;  but  the  whole  series  related  to  the  same 
personal  property,  or  to  the  possession  of  the  bakery  which  the  defendant 
owned;  and  all  these  actions  were  either  discontinued  by  the  defendant,  or 
were  decided  against  him.  In  the  replevin  suit  described  in  the  complaint,, 
the  defendant  based  his  claim  to  the  property  seized  upon  a  chattel  mortgage,, 
which  was  given  by  the  plaintiff  to  his  son  in  November,  1883,  to  secure  the 
payment  of  a  note  of  $75.  This  note  had  been  paid  and  taken  up  by  the 
maker.  The  defendant  took  an  assignment  of  the  mortgage  from  the  son, 
while  the  instrument  was  off  the  record  after  it  had  been  discharged,  giving^ 
in  fact  nothing  for  the  assignment.  The  evidence  in  regard  to  these  succes- 
sive suits  of  replevin  and  for  the  unlawful  detainer  of  the  bakery  was  received 
by  the  trial  court  as  bearing  upon  the  question  of  the  defendant's  malice  in 
bringing  the  action  of  the  twenty-ninth  of  February  described  in  the  com- 
plaint. The  question  is,  was  theevidence  legally  admissible  for  that  purpose? 
It  seems  to  us  that  it  was.  In  order  to  recover,  it  was  essential  for  the 
plaintiff  to  prove  both  the  want  of  probable  cause  in  bringing  the  replevin 
suit  and  malice  on  the  part  of  the  defendant  There  was  no  direct  proof  of 
malice.  It  had  to  be  shown  by  circumstances.  Bringing  one  replevin  suit, 
even  upon  an  unfounded  claim,  might  not  be  very  cogent  or  satisfactory 
proof  that  the  defendant  was  acting  maliciously,  and  without  probable 
cause;  but  the  bringing  of  a  series  of  suits,  upon  the  same  groundless  claim, 
for  the  same  property,  would  afford  the  clearest  and  most  irresistible  proof 
that  he  was  acting  maliciously,  and  with  intent  to  injure  and  oppress  the 
plaintiff;  for  it  is  inconceivable  that  a  man,  acting  from  good  motives — an 
honest  intention  of  enforcing  only  what  he  deems  to  be  his  right— should 
persist  in  bringing  one  suit  after  another  on  the  same  groundless  claim» 
Such  conduct  is  strong  evidence  of  malice  and  want  of  probable  cause. 

In  actions  of  slander,  a  repetition  of  the  defamatory  words,  even  after  the 
commencement  of  the  suit,  is  admissible  to  show  malice.  Templeton  v.  Graves,, 
59  Wis.  95;  S.  C.  17  X.  W.  Rep.  672;  Bodwell  v.  Stoan,  3  Pick.  376;  Tate  v. 
Humphrey,  2  Camp.  73.  The  case  of  WaUon  v.  More,  2  Cush.  133.  does  not> 
as  we  understand  it,  lay  down  any  different  doctrine. 

In  Barron  v.  Mason.^l  Vt.  190,  which  was  an  "action  for  malicious  pros- 
ecution against  the  plaintiff  for  obtaining  money  by  false  pretenses,  as  dam- 
ages for  the  alleged  infringement  of  a  patent-right,  it  was  held  competent  for 
the  defendant  to  show  that  the  plaintiff,  about  the  same  time,  received  money 
from  other  persons  for  alleged  infringements  of  the  same  patent,  claiming  them 
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to  be  such,  but  knowing  that  they  were  not. "  The  opinion  is  by  Redfield, 
C.  J.,  and  is  very  instructive.  We  make  an  extract  from  the  opinion,  which 
•expresses  our  views  upon  the  point  we  are  considering.  The  chief  justice 
-says:  "The  books  upon  this  point  all  concur  in  saying  that  the  plaintiff  must 
prove  (and,  of  course,  the  defendant  may  disprove)  both  want  of  probable 
cause  and  malice;  and  it  is  the  duty  of  the  court  to  instruct  the  jury  fully 
and  correctly  upon  the  whole  case,  as  the  testimony  tends  to  show  the  facts. 
It  it  be  admitted  that  testimony  that  the  plaintiff  had  been  guilty  of  other 
similar  offenses,  or  that  he  was  reputed  guilty,  and  that  this  had  come  to  the 
knowledge  of  the  defendant  before  he  instituted  the  prosecution,  has  no  legal 
tendency  to  show  either  probable  cause  or  want  of  malice  in  ordinary  cases, 
such  as  larceny,  it  must  also  be  admitted,  we  think,  that,  in  that  class  of  of- 
fenses where  the  gist  of  the  crime  consists  in  the  bad  purpose  with  which  an 
act  otherwise  innocent  is  done,  this  kind  of  testimony  is  admissible,  even 
upon  the  question  of  actual  guilt,  and  much  more  upon  that  of  probable  cause; 
for  probable  cause  is  not  to  be  confounded  with  actual  guilt.  *  ♦  *  Now, 
in  the  class  of  cases  referred  to,  where  the  guilt  or  innocence  of  the  act  de- 
pends upon  the  motive,  the  conduct  and  declarations  of  the  party,  as  to  other 
similar  transactions  about  the  same  time,  are  always  admissible  to  prove  act- 
ual guilt;  as,  for  instance,  in  cases  of  passing,  or  having  in  possession  with 
intent  to  pass,  counterfeit  coin  or  bills,  it  is  familiar  law  that  the  prosecutor 
inay  give  in  evidence  other  similar  offenses  committed  by  the  accused  about 
the  same  time,  for  the  purpose  of  showing  his  intent  in  the  particular  trans- 
action. So,  also,  in  cases  of  embezzlement  and  some  other  similar  offenses." 
See  2  Greenl.  Ev.  §  449  et  seq.;  8  Suth.  Dam.  699  et  seq, ;  Cooley,  Torts,  187. 

It  is  the  language  of  the  books  that  malice  may  be  inferred  from  want  of 
probable  cause,  though  it  is  not  a  necessary  deduction.  Of  course,  it  also 
may  be  inferred,  as  Judge  Bbdfield  says,  from  the  conduct  and  declarations 
of  the  party.  Now,  what  acts  could  be  less  equivocal  in  their  character, 
showing  the  quo  animo  of  bringing  the  suit  set  out  in  the  complaint,  than 
the  commencement  of  successive  suits  on  the  same  false  claim  ?  To  the  com- 
mon mind  they  certainly  afford  the  most  convincing  proof  that  the  person 
bringing  them  was  actuated  by  malice  in  a  legal  sense,  if  not  by  vindictive 
and  malicious  feelings.  This  remark  applies  as  well  to  the  actions  of  unlaw- 
ful detainer  as  to  the  replevin  suits,  because  they  seem  to  be  a  part  of  the 
scheme  to  injure  the  plaintiff  and  ruin  his  business. 

In  this  case  the  defendant  set  up  a  claim  to  the  property  taken  upon  the 
replevin  warrant,  based  upon  a  chattel  mortgage  for  which  he  paid  nothing, 
and  which  he  must  have  known  gave  him  no  title  to  it.  The  jury  found  that 
'he  did  not  honestly  believe  that  the  mortgage  authorized  him  to  take  and 
hold  the  goods  as  security  for  the  plaintiff's  indebtedness  to  him;  that  he  did 
not  have  probable  cause  to  commence  the  replevin  suit  mentioned  in  the  com- 
plaint; that  he  acted  willfully,  maliciously,  and  with  intent  to  injure  the 
plaintiff  in  bringing  that  suit;  that  there  was  actual  and  express  malice  upon 
liis  part  in  instituting  the  proceedings.  We  think  there  is  sufficient  testi- 
mony to  sustain  each  of  these  findings.  These  observations  sufficiently  indi- 
cate our  views  on  the  errors  assigned  in  the  admission  or  exclusion  of  testi- 
mony. The  learned  county  court  fully  instructed  the  jury  as  to  the  law  of 
the  case.  There  is  nothing  in  the  general  charge  of  which  the  defendant  can 
complain;  and  the  charge  covers  all  the  requests  asked  on  his  part  which 
should  have  been  given. 

In  respect  to  the  damages,  there  is  no  ground  for  claiming  that  they  are 
excessive.  As  the  suit  of  February  29th  was  found  to  be  malicious  and  with- 
out probable  cause,  all  the  loss  which  the  plaintiff  sustained  in  his  business 
as  the  direct  and  natural  result  of  that  suit,  the  extraordinary  costs  as  be- 
tween attorney  and  client,  as  well  as  all  other  expenses  necessarily  incurred 
in  defense^  are  to  be  taken  into  the  estimate  of  damages.    2  Greenl.  Ev.  § 
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456 ;  3  Sutli.  Dam.  701,  cases  i  n  note  1 .     Taxable  costs  would  be  no  compensa- 
tion for  the  damages  which  the  plaintiff  sustained  by  reason  of  the  malicious 
salt. 
The  judgment  of  the  county  court  is  affirmed. 

NOTE. 

No  action  will  lie  for  the  inntitation  of  a  civil  action  with  malice  and  without  prob- 
able cause,  when  there  has  been  no  arrest  of  the  person  or  seizure  of  the  property  of  tho 
defendant,  and  no  special  injury  sustained.  Wetmore  v.  Mellinger,  (Iowa,)  18  N.  W. 
Rep.  870. 

In  an  action  for  malicious  prosecution,  plaintiff  must  ahow  want  of  probable  cause* 
Dwain  v.  Descalso,  (Cal.)  6  Pac.  Rep.  903. 

It  is  said  in  Farmer  v.  Keith,  (Neb.)  20  N.  W.  Rep.  103,  that,  to  maintain  an  action  for 
a  malicious  attachment,  there  must  be  a  want  of  probable  cause,  malice  of  the  defend- 
ant, and  injury  to  the  plaintiff.  The  court  say:  *' Malice  may  be  inferred  from  the 
want  of  probable  cause,  but  the  inference  may  be  repelled  by  lacts  and  circumstances. 
Wood  V.  Weir,  5  B.  Mon.  544:  Fortnian  v.  Rottier,  8  Ohio  St.  648;  Tomlinson  v.  War- 
ner, 9  Ohio,  103.  The  fact  that  a  valid  cause  of  action  exists  against  the  debtor  is  no 
justification  for  attaching  the  debtor's  property  without  probable  cause." 

In  an  action  to  recover  damages  for  malicious  prosecution,  the  jury  may  infer  the  ex- 
istence of  malice  from  the  total  want  of  probable  cause.  Wertheim  v.  Altschuler,  (Neb.) 
12  N.  W.  Rep.  107. 

It  is  said  in  Cochrane  v.  Quackenbush,  (Minn.)  13  N.  W.  Rep.  154;  that  where  several 
parties  have  suflFered  a  joint  injury,  caused  by  the  issuance  of  an  attachment  in  a  civil 
suit,  sued  out  maliciously  and  without  probable  cause,  they  may  unite  in  an  action  to 
recover  their  joint  damages ;  .and  that  in  such  an  action  special  damages  may  be  al- 
lied and  proved  for  injuries  to  their  Joint  credit,  business,  and  property. 

In  an  action  for  malicious  prosecution,  malice  may  be  implied  from  a  want  of  prob- 
able cause,  and  a  criminal  intent  is  supplied  by  law  where  the  wrong  and  injury  result 
from  the  la^k,  on  the  part  of  defendant,  of  that  ordinary  prudence  and  discretion  tha* 

gMsons  of  suthcient  age  and  sound  mind  are  presumed  in  law  to  have.  Murphy  y. 
obbs,  (Colo.)  5  Pac.  Rep.  119. 

In  an  action  to  recover  damages  for  the  wrongful  bringing  of  a  civil  action,  the  i)eti- 
tion  must  allege  that  such  action  was  brought  maliciously,  and  also  that  the  action,  the 
bringing  of  which  is  complained  of,  has  been  terminated.  McOacken  v.  Oovington 
aty  Nat.  Bank  of  Covington,  Ky.,  4  Fed.  Rep.  602. 

It  is  held  in  Wetmore  v.  Mellinger,  (Iowa,)  14  N.  W.  Rep.  722,  that  where  a  suit  is  com- 
menced with  probable  cause,  if  prosecuted  after  probable  cause  has  ceased  to  exist  there 
can  be  a  recovery.  Such  continued  prosecution  cannot  be  for  the  purpose  of  vindicat- 
ing a  right,  but  to  vex,  harrass,  and  oppress. 

In  an  action  for  damages  for  an  unlawful  seizure  under  attachment,  if  the  seizure  is 
proved  wrongful,  but  made  in  good  faith,  the  jury  should  find  for  the  plaintiff,  for  ac- 
tual damages  only ;  but  if  they  should  find  that  the  seizure  was  made  in  bad  faith  and 
maliciously,  thev  may  assess  proper  punitory  damages  in  addition  to  actual  damages 
proved,     'nblief  v.  Alford,  12  Fed.  Rep.  262. 

It  is  said  in  Brewer  v.  Jacobs,  22  Fed.  Rep.  217,  that,  where  the  action  is  for  the  ma- 
licious prosecution  of  an  attachment  suit  without  probable  cause,  malice  does  not  nec- 
essarily mean  alone  that  state  of  mind  which  must  proceed  from  a  spiteful,  malignant, 
or  revengeful  disposition,  but  includes  as  well  that  which  proceeds  from  an  ill-regulated 
mind,  not  sufficiently  cautious,  and  recklessly  bent  on  the  attainment  of  some  desired) 
end,  although  it  may  inflict  wanton  injury  on  another. 

In  Tennessee  the  defendant  in  an  attachment  proceeding  is  entitled  to  recover,  from- 
the  plaintiff  who  fails  to  prosecute  his  suit  with  effect,  the  actual  damages  sustained  by 
him,  whether  there  was  any  malice  or  want  of  probable  cause  or  not ;  the  common-law 
rule  in  this  regard  having  no  application  to  attachments  under  the  Tennessee  Code. 
The  wrongful  suing  out  contemplated  by  the  ('ode  is  conclusively  jiroved  by  a  judg- 
ment of  the  court  in  favor  of  the  defendant  in  the  attachment  proceedings.  If  there  be- 
malice  and  want  of  probable  cause,  the  defendant  may  also  recover  punitive  damages. 
Jerman  v.  Stewart,  12  Fed.  Rep.  266.     See,  aUo,  Kennedy  v.  Meacham,  18  Fed.  Rep.  312. 

Where  a  civil  suit  is  commenced  and  prosecuted  maliciously,  and  without  reasonableor 
probable  cause,  and  is  terminated  in  favor  of  the  defendant,  in  an  action  for  the  damages 
sustained  by  him  in  the  defense  of  that  original  suit,  in  excess  of  taxable  costs  obtained 
bv  him,  and  to  maintain  an  action  to  recover  such  damages,  it  is  not  material  whether 
tfie  malicious  suit  was  commenced  by  process  of  attachment  or  by  summons  only. 
Closson  v.  Staples,  42  Vt.  209. 

An  action  for  maliciously  suing  out  a  writ  of  attachment  will  lie,  notwithstanding  a 
bond  given  in  the  attachment  suit  conditioned  to  pay  all  damages  arising  from  the  at- 
tachment ;  and  in  such  an  action  the  plaintiff  is  entitled  to  recover  the  consequential 
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^damages  of  the  attachment  to  his  business,  credit,  and  reputation,  together  with  tlie 
•counsel  fees  and  expenses  incident  to  the  defense  of  the  attachment  suit.  Lawrence  y. 
Hagernian,  56  111.  68. 


Schumacher  v.  Seeoer. 

Filed  February  23,  1886. 

Sxt-Off  and  Counter-Claim— Matter  Pleaded  as  Counter-Claim,  whek  Sustained  as 
Set-Off. 

A  matter  pleaded  as  a  counter-claim  may  be  sustained  as  a  set-off,  if  established 
by  proper  evidence  at  the  trial.  When  the  facts  constituting  the  set-off  are  stated 
in  tne  answer,  the  demand  of  the  defendant  for  judgment,  as  upon  a  counter-claim, 
may  be  rejected,  or  the  court  may  order  an  amendment. 

Appeal  from  county  court,  Milwaukee  county. 

F.  P,  Hopkins,  for  appellant.     Wallber  &  Schram,  for  respondent. 

Cole,  0.  J.  The  defendant's  counsel  admit  that  the  matters  set  up  in  the 
^answer  as  counte]>claims  are  not  properly  pleadable  as  such ;  but  their  con- 
tention is  that  though  these  matters  are  pleaded  as  a  "defense,  and  by  way 
of  counter-claim,''  still  they  are  available  as  a  set-off  to  the  plaintiff's  cause 
of  action,  therefore  the  demurrer  to  them  was  properly  overruled.  We  think 
this  view  is  correct.  These  were  proper  matters  of  set-off.  About  this  there 
-can  be  no  doubt.  The  iirst  claim  is  that  the  defendant,  in  June,  1883,  loaned 
to  Wussow  (the  plaintiff's  assignor)  811,  which  Wussow  agreed  to  return  on 
demand,  but  which  has  never  been  paid.  The  other  claim  is  that  Wussow 
became  indebted  to  the  defendant  in  March,  1883,  for  board  furnished  in  the 
.sum  of  seven  dollars.  According  to  the  complaint  Wussow  assigned  to  the 
plaintiff  his  debt  against  the  defendant  in  April,  1884.  So  these  matters 
oould  be  legally  set  off  against  the  plaintiff's  demand.  Sub.  5,  §§  4258, 4264. 
They  were  demands  existing  against  the  plaintiff's  assignor  at  the  time  of  the 
assignment  of  the  debt,  and  could  have  been  set  off  in  an  action  brought  by 
«uch  assignor.  Section  4264  provides:  "In  actions  in  courts  of  record,  a  set- 
off claimed  by  the  defendant  shall  be  pleaded  as  a  counter-claim,  and  regu- 
lated by  the  rules  of  pleading  and  practice  applicable  to  counter-claims.  Wtien 
a  counter-claim  is  upon  a  cause  of  action  derived  by  assignment,  a  set-off  of 
a  demand  against  the  assignor,  and  a  set-off  which  in  any  case  may  be  made 
to  a  counter-claim,  shall  be  pleaded  by  reply  as  a  defense."  This  provision 
clearly  authorizes  a  set-off  to  be  pleaded  as  a  counter-claim,  and  this  court  has 
so  decided  in  Lawrence  v.  Vilas,  20  Wis.  382.  In  that  case  Dixon,  C,  J. ,  when 
•considering  this  question,  said:  "We  are  all  of  opinion  that  a  matter  pleaded 
.as  a  counter-claim  may  be  sustained  as  a  set-off,  if  established  by  proper  ev- 
idence at  the  trial.  The  facts  constituting  the  set-off  being  stated  in  the  an- 
swer, the  demand  of  the  defendant  for  judgment  as  upon  a  counter-claim 
may  be  rejected,  or  the  court  may  order  an  amendment."  Page  388.  It  is 
true  in  this  case  the  defendant  demands  judgment  for  the  amount  of  his 
<50unter-claim,  while  no  such  relief  could  be  given,  (section  4263;)  but  this 
<ioes  not  vitiate  the  pleading,  or  render  it  subject  to  a  demurrer.  The  defend- 
.ant  had  in  a  previous  part  of  the  answer  alleged  that  818  was  to  be  deducted 
from  the  plaintiff's  claim.  If  this  were  the  same  demand  as  that  subsequently 
uiet  up  as  a  counter-claim,  as  it  probably  was,  the  pleading  was  double  or  re- 
dundant, and  could  have  been  corrected  on  motion  to  strike  out.  That  was 
the  proper  remedy,  and  not  the  one  resorted  to.  It  follows  from  these  views 
that  the  order  of  the  county  court  must  be  affirmed. 
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Joint  School-Dist.  No.  7,  etc.,  v.  Kemen  and  others. 

Filed  February  23,  1886. 

Pljladiicg — Striking  Out  Part  of  Complaint. 

Order  striking  out  portions  of  complaint  as  irrelevant  and  redundant,  affirmed. 

Appeal  from  circuit  court,  Kenosha  county. 

Henry  Wiesmann,  for  appellant,  Joint  School-district  No.  7,  etc.  Quarles 
d'Spence,  for  respondents,  William  Kemen  and  others. 

Cole,  C.  J.  This  is  an  appeal  from  an  order  striking  out  certain  portions 
of  the  complaint  as  irrelevant  and  redundant.  The  action  is  brought  to  re- 
cover the  possession  of  a  school-house  and  certain  personal  property  belong- 
ing to  the  district,  or  their  value,  which  it  is  alleged  the  defendants  have 
unlawfully  taken  and  wrongfully  detained.  The  complaint  is  needlessly 
prolix,  and  contains  much  impertinent  matter,  which  can  serve  no  other  pur- 
pose than  incumber  the  record.  The  allegations  stricken  out  are  not  mate- 
rial, and  were  clearly  redundant.  They  have  really  nothing  to  do  with  the 
cause  of  action  attempted  to  be  stated.  The  long  detail  of  the  circumstances 
al>out  tlie  formation  of  the  district;  its  population,  wealth,  and  territory; 
aljout  the  site  of  the  school-house,  and  the  efforts  made  by  the  tax-payers  to 
pay  for  the  building;  the  necessity  of  this  property  for  the  use  of  the  district; 
the  history  of  the  litigation  already  had  about  the  property,  (see  61  Wis. 
494,  and  21  X.  W.  Rep.  530.)— has  nothing  whatever  to  do  with  the  issue  to 
be  tried.  These  matters  are  wholly  Irrelevant  and  redundant,  and  were  prop- 
erly stricken  out  for  that  reason.  Any  evidence  pertinent  to  the  cause  of  ac- 
tion will  be  admissible  under  the  complaint,  as  it  now  stands,  as  fully  as  if 
these  iri'eievant  allegations  were  not  expunged  therefrom;  and  if  the  people 
of  the  district  liave  suffered  damages  by  the  wrongful  acts  of  the  defendants 
in  being  deprived  of  a  school  and  the  possession  of  the  school-house,  what- 
ever damages  the  law  allows  for  such  an  injury  can  be  recovered  under  the 
complaint. 

The  court,  on  striking  out  portions  of  the  complaint,  ordered  that  the  plain- 
tiff pay  $10  costs  of  the  motion,  and  that  the  defendants  have  20  days  after 
the  payment  of  such  costs  to  serve  their  answer.  It  is  objected  that  this  part 
of  the  order  is  irregular,  because  it  allows  the  defendants  an  unlimited  time 
to  answer.  It  was  in  the  discretion  of  the  circuit  court  to  impose  these  costs 
on  the  motion,  and  it  could  extend  the  time  for  answering  for  20  days  after 
such  costs  were  paid.  These  were  matters  resting  in  the  sound  discretion  of 
the  coart.     The  plaintiff  could  limit  the  time  by  paying  the  $10. 

The  order  of  the  circuit  court  must  be  affirmed. 


Maxwell  v.  Newton. 
Filed  February  23,  1886. 

1.  Mortgage— Foreclosure  by  Advertisement— Notice  of  Sale. 

Notice  of  sale  examined,  and  held  sufficient. 

2.  Same — Statement  as  to  Sale. 

The  statute  does  not  require  that  the  notice  of  sale  should  state  that  "the  mort- 
gtige  will  be  foreclosed  by  a  sale  of  the  mortgaged  premises." 

3.  Same— Affidavit— By  Whom  Made. 

An  affidavit  of  sale  made  by  the  assignee  of  the  mortgage,  who,  the  lower  court 
finds,  actually  made  the  sale,  will  be  considered  on  appeal  as  made  by  the  proper 
party. 

4.  Same— Sale  of  Farm  as  One  Tract. 

Where  the  mortgaged  premises  consist  of  several  government  subdivisions,  used 
as  a  &rm.  and  so  situated  that  they  cannot  be  sold  separately  without  injury  to  the 
parties  interested,  the  whole  tract  may  be  sold  together. 
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5.  SaMB— PuiMJHAgB  BY  MoBTGAQEB. 

The  statute  allows  the  mortgagee  or  his  assigns  to  purchase  the  premises  at  the 
sale,  pruviding  he  acts  in  good  faith. 

6.  Same— Inadequacy  of  Price. 

The  mere  fact  that  the  land  sold  for  less  than  its  real  value,  alone  will  not  show 
that  the  sale  was  not  fair. 

7.  Same-Offer  to  Allow  Redemption. 

When  the  mortgagor  has  been  offered  an  opportunity  to  redeem  by  the  payment 
of  what  was  due  on  the  mortgage,  he  is  esto]>ped  from  asserting  that  the  property 
was  sold  at  a  price  greatly  below  its  real  value. 

Appeal  from  county  court.  Dodge  county. 

EU  &  C.  E,  Hooker,  Lewis  &  FriberU  and  6?eo.  E,  Sutherland,  for  respond- 
ent, William  L.  Maxwell.  E,  S.  Bragg  and  /./.  Dick,  for  appellant,  George^ 
S.  Newton. 

Cole,  C.  J.  The  plaintiff's  title  to  the  land  in  controversy  is  founded  upon. 
a  deed  given  on  the  foreclosure  of  a  mortgage  by  advertisement  under  the 
statute.  Tiie  mortgage  contained  a  power  of  sale  authorizing  the  mortgagee 
or  Ills  assigns,  in  case  of  default,  to  sell  and  convey  the  premises  at  public 
auction  pursuant  to  the  statute.  A  number  of  objections  are  taken  to  the 
notice  of  sale,  all  of  wliich  we  deem  untenable.  The  notice  contains  all  that 
the  statute  requires,  and  is  sufficient.  Section  3527  prescribes  what  the  no- 
tice shall  contain.  The  notice  shall  specify  the  names  of  the  mortgagor  and 
of  the  mortgagee,  and  of  the  assignee,  if  there  be  any;  the  date  of  the  mort- 
gage, and  when  recorded;  the  amount  claimed  to  be  due  thereon  at  the  date 
of  the  notice;  a  description  of  tlie  mortgaged  premises  conforming  substan- 
tially with  that  contained  in  the  mortgage;  and  the  time  and  place  of  sale. 
An  examination  of  the  notice  will  show  that  it  contains  all  this  specific  in- 
formation fully  and  minutely.  It  is  said  the  notice  does  not  state  that  the 
mortgage  will  be  foreclosed  by  a  sale  of  the  mortgaged  premises ;  but  the  stat- 
ute does  not  require  that  the  notice  should  contain  these  words.  Still  it  is 
obvious  that  no  one  of  common  intelligence  could  fail  to  understand  that  the 
notice  given  was  for  the  foreclosure  of  the  mortgage  by  a  sale  of  the  mort- 
gaged premises.  The  notice  is  that  default  has  been  made  in  the  payment  of 
tlie  principal  sum  of  33,000,  and  of  the  interest  thereon  which  has  accrued 
since  January  17, 1881;  and  states  that  there  is  due  on  the  note  and  mortgage 
the  sum  of  $3,0()0  principal,  and  the  sum  of  $G47.50  interest,  amounting  to 
the  sum  of  $3,647.50;  and  that  the  mortgaged  premises  will  be  sold  at  public 
sale  to  the  highest  bidder  on,  etc.  These  facts,  together  with  the  other  mat- 
ters contained  in  the  notice,  fully  meet  all  the  requirements  of  the  statute  on 
the  subject.  It  is  only  necessary  to  read  the  notice  of  sale  to  see  that  none 
of  the  exceptions  which  are  taken  to  it  are  well  founded. 

Again,  it  is  said  that  the  affidavit  of  sale  was  not  made  by  the  person  who 
actually  mjule  the  sale.  But  we  think  this  objection  is  not  sustained  by  the 
record.  The  affidavit  was  made  by  the  plaintiff,  who  was  the  assignee  of  the 
mortgage,  and  who,  the  court  finds,  actually  made  the  sale.  It  is  true  the 
witness  Heath  says  that  Runals  acted  as  auctioneer,  but  we  have  no  doubt, 
upon  all  the  evidence,  that  he  was  mistaken  in  that  statement.  The  statute 
makes  the  affidavit  presumptive  evidence  of  all  the  facts  therein  contained, 
(section  3537,)  and  there  is  no  sufficient  testimony  to  overcome  that  presump- 
tion here.  Mr.  Runals  was  the  attorney  of  the  plaintiff,  and  was  at  the  sale 
aiding  and  advising  his  client  about  making  It.  But  that  the  plaintiff  him- 
self actually  made  or  conducted  the  sale  we  see  no  reason  to  doubt. 

Another  objection  is  that  the  mortgaged  premises  were  not  sold  in  govern- 
ment subdivisions.  The  plaintiff's  mortgage,  by  its  terms,  covered  160  acres, 
though  it  appears  there  was  a  prior  mortgage  on  one  40  which  had  been  fore- 
closed. But  the  whole  mortgaged  premises  constituted  a  farm,  therefore  they 
were  properly  sold  together.  Presumably  this  was  to  the  advantage  of  all 
concerned.    The  statute  sanctions  such  a  sale  where  the  premises  consist  of  a 
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distinct  farm  which  had  been  used  and  cultivated  together,  (section  3530,) 
and  premises  thus  situated  cannot  be  sold  separately  without  a  manifest  in- 
jury to  those  interested  in  them. 

It  is  further  claimed  that  the  sale  was  fraudulent  because  the  notice  was 
published  in  the  Dodge  County  Citizen,  a  paper  published  at  Beaver  Dam,  in- 
steiid  of  being  published  in  a  paper  at  the  city  of  Waupun,  nearer  to  the 
premises  where  the  defendant  lived.  It  is  not  apparent  that  it  would  have 
been  more  generally  known,  or  would  have  secured  more  bidders,  had  the 
notice  of  sale  been  published  in  a  paper  at  Waupun  rather  than  at  Beaver 
Dam.  Certainly  there  is  nothing  to  show  that  the  plaintiff  did  not  act  in  the 
utmost  good  faith  in  causing  the  notice  of  sale  to  be  published  Jis  it  was.  The 
])laceof  sale  and  the  mode  of  publication  were  left  to  his  discretion,  and  there 
is  nothing  to  justify  the  imputation  that  he  did  not  act  fairly  and  prudently 
in  the  matter.  Of  course,  it  was  his  duty,  under  the  power,  to  proceed  fairly 
in  making  the  sale,  and  secure  as  much  competition  as  possible.  But  there 
is  no  ground  for  saying  that  he  did  not  do  this,  and  did  not  act  with  due  re- 
gard to  the  interests  of  the  mortgagor.  True,  there  were  but  a  few  persons 
present  at  the  sale;  but  tliis  was  not  attributable  to  anything  the  plaintiff  said 
or  did  in  regard  to  it.  It  is  quite  gratuitous  to  assume  that  he  entered  into 
any  scheme  to  prevent  publicity  in  the  matter  or  to  keep  away  bidders. 

The  premises  were  bid  in  by  Mr.  Heath,  it  is  said,  for  the  plaintiff.  Mr. 
Heath  testified,  in  subsfcrnce,  that  he  bid  them  in  for  himself,  and  would 
have  kept  them  if  he  liad  not  been  afraid  of  a  lawsuit.  But  we  assume  that 
he  really  purchased  them  for  the  plaintiff.  The  statute  allows  the  mortgagee, 
or  his  assigns,  to  purchase  the  premises  at  the  sale,  providing  he  acts  fairly 
and  in  good  faith  in  making  the  sale.  Section  3531.  As  we  have  said,  we 
see  nothing  in  the  circumstances  w^hich  justifies  the  inference  that  the  plain- 
tiff did  not  proceed  with  ''the  strictest  good  faith,  and  the  utmost  diligence, 
for  tlie  protection  of  the  rights  of  his  principal."  Montague  v.  Daioes,  14 
Allen,  373. 

The  premises  were  sold  for  $3,737.50,  and  it  is  said  that  this  was  greatly  be- 
low tlieir  value.  A  number  of  witnesses  on  the  part  of  the  defendant  testi- 
fied that  the  premises  were  worth  $60  an  acre  at  the  time  of  sale,  while  about 
an  equal  number  on  the  other  side  testified  they  were  worth  only  $40  an  acre. 
Property  at  forced  sales  is  usually  sold  at  a  sacrifice,  and  doubtless  that  was  the 
ca.se  here.  But  this  fact  alone  does  not  impeach  the  fairness  of  the  sale;  and 
there  is  one  circumstance  which  shows  beyond  all  controversy  that  there  was 
iiotliing  unfair  in  the  transaction  or  in  the  conduct  of  the  plaintiff.  The 
defendant  knew  all  about  the  sale  soon  after  it  was  made;  and  he  testified 
that  the  plaintiff  *'came  to  my  place  once  and  wanted  to  settle.  Since  the 
sale  he  said  he  would  like  to  settle  up  the  matter.  He  said  he  would  take 
his  money  if  I  could  get  it.  I  don't  know  if  it  was  after  he  got  a  deed;  was 
.'iftev  the  sale  he  said  he  wanted  to  settle.  I  think  he  said  all  he  w^anted  was 
his  money.  He  didn't  claim  anything  only  his  money  at  that  time."  So  it 
seems  that  the  defendant  had  an  ample  opportunity  to  redeem  his  property 
by  paying  the  mortgage  dett,  even  after  his  right  of  redemption  was  lost.  In 
view  of  this  admitted  fact,  it  does  not  lie  in  his  mouth  to  say  that  his  prop- 
erty was  sold  for  a  price  greatly  below  its  real  value.  Indeed,  the  fact  is 
abundantly  established  that  all  the  plaintiff  wanted  was  the  amount  due  him 
on  the  mortgage,  and  that  both  before  and  after  the  sale  he  urged  the  defendant 
to  pay  the  mortgage  debt  and  keep  his  farm.  This  is  a  sufficient  answer  to 
idl  that  is  said  on  this  branch  of  the  case. 

It  is  further  insisted  that  the  judgment  should  be  reversed  because  the 
plaintiff  was  permitted  to  recover  the  rents  and  profits  in  this  action.  The 
complaint  is  in  the  usual  form  prescnbed  by  section  3077,  that  the  plaintiff 
is  entitled  to  the  possession  of  the  premises  described;  that  the  defendant  is 
in  possession  of  the  said  premises,  and  unlawfully  withholds  the  possession 
v.27N.w.no.l — 3 
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thereof  from  the  plaintiff,  to  his  damage  of  ^500.  There  is  no  claim  for  rents 
and  profits.  If  sucli  a  claim  was  necessary, — a  point  we  do  not  decide, — an 
amendment  would  have  been  allowed  on  the  trial  had  the  attention  of  the 
court  been  called  to  it.  Evidence  as  to  the  rental  value  was  given,  and  under 
the  circumstances  we  thinly  the  objection  comes  too  late  that  there  could  be 
no  recovery  of  rents  and  profits.  See  section  3082.  This  disposes  of  all  the 
questions  in  the  case  which  we  deem  material. 
The  judgment  of  the  county  court  is  affirmed. 


Friend  v.  Friend. 

Filed  February  23,  1S86. 

Husband  awd  Wipe— Divorce— Alimony  and  Suit  Money  Pending  Appeal. 

The  granting  of  temporary  alimony  and  suit  money  to  enable  a  wife  to  prose- 
cute her  appeal  is  not  a  matter  of  course  in  the  supreme  court,  and  when  applica- 
tion is  made  the  court  will  look  into  the  record  so  far  as  to  determine  whether  the 
appeal  is  obviously^  without  merit,  and  if  It  is  then  the  motion  will  be  denied.  In- 
jury and  a  meritorious  cause  of  action  must  ax>pear. 

Appeal  from  circuit  court,  Eau  Claire  county. 

Opinion  on  motion  for  suit  money  and  alimony. 

A,  Meggett,  for  appellant,    i.  Vilas,  for  respondent. 

Cole,  C.  J.  This  is  an  application  for  suit  money  and  temporary  alimony 
for  the  support  of  the  appellant  and  her  child  pending  an  appeal  in  this  court. 
The  appeal  is  from  an  order  of  the  circuit  court  which  vacates  and  sets  aside  an 
order  of  a  court  commissioner  granting  alimony  and  suit  money  pendente  lite. 
The  application  in  this  court  is  made  upon  the  record  constituting  the  return  in 
the  appeal  cause,  and  upon  affidavits  annexed  to  the  motion.  It  is  not  the  prac- 
tice of  this  court  to  grant  such  allowances  as  a  matter  of  course.  The  rule 
upon  which  the  court  acts  is  well  stated  by  Chief  Justice  Dixon  in  Kraime  v. 
Krause,  23  Wis.  354,  substantially  as  follows:  The  granting  of  temporary 
alimony  and  suit  money,  to  enable  a  wife  to  prosecute  her  appeal,  is  not  a 
matter  of  course  in  this  court;  and  when  application  is  made  we  think  we 
must  look  into  the  record  so  far  as  to  determine  whether  the  appeal  is  obvi- 
ously without  merit,  and  if  it  is  then  the  motion  will  be  denied.  Injury  and 
a  meritorious  cause  of  action  must  appear.  This  rule  was  recognized,  and  in 
effect  acted  upon,  in  Phillips  v.  Phillips,  27  Wis.  252;  Weishaupt  v.  Weis- 
haupt,  Id.  625;  Freeman  v.  Freeman^  31  Wis.  235;  and  Vamey  v.  Vamey,  54 
Wis.  422;  S.  C.  11  N.  W.  Rep.  694. 

It  becomes  our  duty,  then,  in  deciding  this  motion,  to  examine  the  record 
on  the  appeal,  and  to  ascertain  whether  a  meritorious  cause  of  action  exists. 
It  is  true,  this  is  the  question  which  is  necessarily  involved  in  the  appeal 
itself;  but  it  would  be  manifestly  improper  to  grant  any  allowance  if,  on  look- 
ing into  the  return,  no  good  cause  of  action  is  stated.  It  appears  from  the 
record  that  the  appellant  now  asks  for  a  divorce  from  the  bond  of  matrimony 
on  the  ground  that  her  husband,  being  of  sufficient  ability,  refuses  or  neglects 
to  provide  for  her  support  and  the  support  of  their  child.  It  further  appears 
that  she  voluntarily  abandoned  him  in  the  summer  of  1883,  and  refuses  to  live 
with  him.  In  March,  1884,  she  commenced  a  suit  for  divorce,  charging  that,  on 
account  of  his  cruel  and  inhuman  treatment,  without  her  fault,  she  was  com- 
pelled, in  July,  1883,  to  leave  his  bed  and  board,  and  has  not  since  lived  with 
him .  The  defendant  put  in  an  answer  to  that  complaint  denying  all  its  material 
allegations.  The  cause  was  brought  to  a  hearing  on  its  merits,  and  in  Jan- 
uary, 1885,  the  circuit  court  gave  judgment  dismissing  the  complaint.  About 
five  months  after  this,  action  was  commenced,  wherein  the  wife  seeks  for  a 
divorce  on  the  ground  that  her  luisband  refuses  or  neglects  to  provide  for 
her  support.    The  fact  is  conclusively  established  by  the  adjudication  just  re- 
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ferred  to  that  the  appellant  had  no  adequate  cause  for  deserting  her  husband 
on  the  ground  of  cruelty.  Her  desertion  of  his  bed  and  board  was  will- 
ful, not  rendered  necessary  for  her  safety,  and  must  be  deemed  to  be  without 
legal  excuse  or  justification.  It  is  clearly  the  duty  of  the  husband  to  support 
his  wife,  to  provide  her  a  home  and  the  comforts  of  life,  to  the  extent  of  his 
ability.  It  is  equally  her  duty  to  live  with  her  husband,  and  observe  all  her 
marriage  vows ;  but  if,  without  legal  justification  or  excuse,  she  abandons 
his  home,  and  seeks  one  elsewhere,  she  forfeits  her  rights  to  his  support. 

Now,  it  does  not  appear  from  the  second  complaint  that  the  appellant  has 
ever  offered  to  return  to  her  husband's  home  and  discharge  her  duties  as  a 
wife.  We  infer  she  takes  the  ground  that  he  is  under  obligation  to  support 
her  while  she  persists  in  living  apart  from  him.  It  seems  to  us  she  sadly  mis- 
conceives her  duty  and  his  obligation.  When  she  returns  to  his  home,  or 
offers  to  return  and  discharge  her  conjugal  duties,  she  will  be  in  a  position 
to  invoke  the  law  to  compel  him  to  perform  his  duties  if  he  refuses  to  do  so. 
In  Vamey  v.  Vamey,  58  Wis.  19,  S.  C.  16  N.  W.  Rep,  36,  after  the  first  action 
for  divorce  was  ended,  the  wife  offered  to  return  to  her  husband's  home. 
The  husband  refused  to  permit  her  to  do  so.  Hence  the  language  of  Mr. 
Justice  Cassoday  that  her  failure  to  prove  want  of  support  prior  to  the  firat 
action  did  not  prevent  her  from  maintaining  a  second  action  for  divorce  on 
the  ground  of  his  subsequent  failure  to  support.  "Such  subsequent  failure 
was  entirely  independent  of  such  prior  failure,  and  hence  of  the  cause  of  ac- 
tion alleged  in  the  first  complaint." 

It  follows  from  these  views  that  the  motion  for  suit  money  and  temporary 
alimony  pending  the  appeal  in  this  court  must  be  denied. 


Irwin  and  others  v.  Smith. 

Filed  February  23,  1886. 

Ekplittn— Return  of  Shkriff. 

\Vhere  the  sherifl"  has  levied  upon  other  property  than  that  sought  t-o  be  replevied, 
on  the  ground,  as  he  returns  and  officially  declares  upon  the  record,  tliat  the  pZ-op- 
erty  replevied  could  not  be  found,  or  its  return  could  not  be  had,  such  return  can- 
not be  impeached  in  a  collateral  proceeding. 

Appeal  from  circuit  court,  Door  county. 

W,  H.  Timlin  and  K.  M,  McNally,  for  respondents.  0.  E,  &  F.  F.  BrmU 
zer,  for  appellant. 

Orton,  J.  Some  time  before  September,  1884,  the  respondents  had  brought 
an  action  of  replevin  against  the  appellant  to  recover  the  possession  of  cer- 
tain cedar  posts,  telegraph  poles,  and  railroad  ties,  then  lying  in  a  slough  at 
the  head  of  Xorth  bay,  and  in  a  creek  leading  into  said  bay,  in  the  county  of 
Door,  and  said  property  was  taken  on  the  writ,  and  delivered  by  the  sheriff 
to  the  said  respondents.  The  judgment  in  said  action,  rendered  on  the 
twenty-seventh  day  of  September,  1884,  was  that  the  plaintiffs  therein  return 
said  property  to  the  defendant  therein,  or,  if  return  thereof  cannot  be  had, 
for  the  value  thereof.  Execution  on  said  judgment  was  issued  to  the  sheriff 
of  said  county  on  the  twenty-fifth  day  of  November,  1884,  in  the  usual  form, 
in  substance  commanding  him  to  take  from  the  said  plaintiff  said  property, 
and  the  whole  thereof, and  deliver  the  same  to  the  said  defendant,  or,  if  delivery 
thereof  cannot  be  had,  to  satisfy  the  judgment  for  the  value  thereof  out  of  the 
property  of  the  said  plaintiffs.  It  appears  by  a  return  of  the  sheriff,  on  or 
with  such  execution,  that  he  could  not  find  the  personal  property  described 
therein,  and  that  a  return  of  said  property  could  not  be  had,  and  that  he  had 
therefore  levied  on  certain  lands  of  the  said  plaintiffs,  or  the  interest,  right, 
or  title  of  the  said  plaintiffs  therein,  to  satisfy  said  judgment.  Xotice  for  the 
sale  of  the  same  was  published,  to  take  place  on  the  twentieth  day  of  March, 
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1885.  On  the  third  day  of  February,  1885,  the  said  respondents,  on  certain 
affidavits  and  on  said  records,  procured  from  a  court  commissioner  an  order 
upon  the  said  appellant  to  show  cause  before  the  circuit  court  "why  he  should 
not  accept,  and  have  in  satisfaction  of  said  judgment,  a  return  and  delivery 
of  certain  posts,  ties,  and  poles,"  as  they  were  then  piled  on  the  banks  of  the 
slough  at  or  near  the  head  of  North  bay,  and  on  the  creek  which  runs  into 
North  bay,  and  why  said  execution  should  not  be  recalled,  and  said  judgment 
ordered  satisfied.  On  the  return-day  of  said  order  to  show  cause  the  circuit 
court  made  up  and  awarded  the  following  issues  to  be  tried  upon  said  order: 
''First,  (a)  Are  the  ties,  cedar  posts,  and  telegraph  poles  mentioned  in  the  or- 
der the  same,  or  a  portion  of  the  same,  ties,  cedar  posts,  and  telegraph  poles 
seized  by  the  sheriff  under  the  writ  of  replevin  in  this  cause?  and  (6)  what 
portion,  if  any,  of  the  ties,  posts,  and  telegraph  poles,  or  either,  mentioned 
in  said  order  to  show  cause,  are  the  same,  or  a  portion  of  the  same,  mass  of 
such  property  seized  by  the  sheriff  upon  the  writ  of  replevin  herein?"  The 
counsel  of  both  parties  consented  that  the  court  should  make  up  Issues 
in  the  case,  and  that  they  be  referred  to  one  James  B.  Carr,  Esq.,  to  take 
the  testimony  therein.  On  the  report  by  the  referee  of  such  testimony,  and 
on  final  hearing  of  said  order  to  show  cause,  the  circuit  court  made  and  filed 
the  following  findings  of  fact:  "That  of  the  railroad  ties,  cedar  posts,  and 
telegraph  poles  mentioned  in  the  order  to  show  cause  herein,  2,237  railroad 
ties,  4,585  cedar  posts,  and  20  telegraph  poles  are  the  same  seized  by  the 
sheriff  under  the  writ  of  replevin  herein;"  but  the  finding  was  not  ma^e  or 
filed  until  after  the  following  order  was  made,  or  judgment  rendered:  "It  is 
ordered  and  adjudged  that  the  execution  mentioned  herein  be,  and  the  same 
hereby  is,  recalled  and  set  aside;  and  the  said  judgment  herein,  in  favor  of 
the  defendant  and  against  the  plaintiffs  for  the  return  of  the  property  therein 
described,  or  for  its  value  as  therein  stated,  in  case  a  return  thereof  could  not 
be  had,  be,  and  the  same  hereby  is,  satisfied,  and  that  the  plaintiffs  recover 
of  the  defendant,  John  Smith,  their  costs  and  disbursements  herein,  taxed 
and  allowed  at  one  hundred  and  seventeen  dollars  and  eighty  nine  cents,  and 
that  the  plaintiffs  have  execution  therefor."  Due  exceptions  were  taken  to 
the  said  findings  and  to  said  order  or  judgment  by  the  appellant. 

If,  by  this  proceeding,  it  was  sought  to  prove  that  the  judgment  for  the  re- 
turn of  the  property  to  the  defendant  had  been  satisfied,  either  by  its  return, 
or  an  offer  to  return  the  identical  property  taken  by  the  writ,  and  the  whole 
of  it,  the  practice  adopted  is  directly  sanctioned  by  the  decisions  of  this  court 
cited  by  the  learned  counsel  of  the  respondent,  and  provided  for  in  section 
2911,  Rev.  St.  But  the  record  in  this  case  does  not  show  any  such  issue.  We 
cannot  look  behind  the  rule  to  show  cause,  which  is  the  groundwork  of  this 
proceeding,  for  any  matter  of  complaint  against  the  defendant,  or  for  any  re- 
lief demanded  by  the  plaintiffs.  The  rule  to  show  cause,  treated  as  a  motion, 
is,  in  effect,  that  the  defendant  "should  accept  and  have  in  satisfaction  of  said 
judgment  a  return  and  delivery  of  certain  posts,  ties,  and  poles  as  they  were 
then  [at  the  date  of  the  rule]  piled  near  the  slough  at  or  near  the  head  of  North 
bay,  and  on  the  creek  which  runs  into  North  bay."  This  is  the  only  ground 
for  the  further  motion,  implied  by  the  rule,  to  recall  the  execution,  and  to 
order  the  judgment  satisfied.  The  issue  awarded  is  pertinent  to  this  motion, 
and  that  is,  are  the  ties,  posts,  and  poles  mentioned  in  the  motion  the  same, 
or  a  portion  of  the  same,  ties,  posts,  and  poles  seized  by  the  sheriff  under  th» 
writ  of  replevin,  and  what  portion  of  them  are  the  same?  etc.  The  find- 
ing is  pertinent  to  the  issue,  and  is  thaU  of  the  ties,  posts,  and  poles  men- 
tioned in  the  motion,  a  certain  number  of  tliem  are  the  same  as  were  seized 
under  the  writ  of  replevin.  On  these  proceedings  alone,  judgment  is  ren- 
dered recalling  the  execution  and  satisfying  the  judgment  for  a  return  of  the 
property  seized  under  the  writ,  and  the  whole  of  it.  Such  a  judgment  could 
only  follow  after  satisfactory  proof,  and  a  finding  that  the  judgment  was  sat- 
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isfied  by  a  return  of  all  of  the  property  seized  under  the  writ,  and  awardM 
to  the  defendant,  to  him,  or  an  offer  to  make  such  return  to  him  personally, 
and  this  was  not  the  question  in  the  rule  to  show  cause,  or  the  issues  made, 
or  in  the  finding. 

It  is  said  in  the  brief  of  the  learned  counsel  of  the  respondents  that  there 
was  no  question  as  to  whether  any  such  offer  to  return  the  property  to  the 
defendant  was  made.  That  is  the  very  trouble  with  the  record.  That  should 
have  been  the  question,  but  was  not.  That  question  was  not  litigated  or  de- 
termined. The  rule  to  show  cause  was  why  the  defendant  should  not  accept 
said  property  then,  over  two  months  after  the  execution  was  issued,  and  in 
the  hands  of  the  sheriff;  and  the  issue  made  up  was  as  to  the  identity  of  some 
of  the  property,  in  a  certain  place,  (and  not  the  place  where  it  was  seized 
under  the  writ,)  at  that  date^  and  the  finding  is  that  some  of  the  property  is 
the  same. 

It  can  readily  be  seen  that  the  whole  matter  of  inquiry  and  adjudication 
was  foreign  to  the  real  question  in  such  a  proceeding,  and  the  judgment 
finally  rendered  was  not  warranted  by  the  proceedings,  and  cannot  be  sitp- 
ported  by  them.  If  there  had  been  no  execution  issued,  the  finding  would 
not  have  warranted  the  judgment,  (1)  because  not  all  of  the  property  was 
found  or  Identified;  and  (2)  there  was  no  offer  to  return  what  there  was  of  it 
even  at  that  late  day.  The  defendant  could  only  be  liable  for  refusal  to  ac- 
cept  the  identical  property  tendered  to  him  before  the  execution  was  issued. 
After  that,  the  matter  was  with  tlie  sheriff.  First,  then,  the  judgment  must 
be  reversed  because  there  was  a  mistrial  of  the  real  issue;  secoiid,  because 
the  rule  to  show  cause,  the  issue,  and  the  findings  do  not  warrant  such  a 
judgment;  and,  third,  because  the  proceedings  relate  to  the  property,  or  a 
portion  of  it,  long  after  the  execution  had  been  placed  in  the  hands  of  the 
sheriff,  and  the  return  of  the  property  should  have  been  made  to  him  in  sat- 
isfaction of  the  same,  (or  a  portion  thereof,  if  he  would  be  authorized  to  re- 
ceive such  portion,)  and  it  does  not  appear  that  any  otfer  to  return  the  same 
to  either  him  or  to  the  defendant,  since  said  execution  issued,  was  ever 
made. 

The  execution,  as  well  as  the  judgment,  was  in  the  alternative,  to  either 
obtain  a  return  of  the  identical  property  taken  under  the  writ,  or  to  make  the 
value  found  out  of  the  property  of  the  plaintiffs.  It  would  seem  that  the 
sheriff  himself  must  know  whether  the  execution  w^is  satisfied  by  the  return 
of  the  property,  so  as  to  determine  his  future  action  under  the  execution  by 
a  levy  on  other  property.  If,  as  now  claimed,  (but  which  does  not  appear  as 
an  issue  in  the  proceedings,)  the  property  was  offei'eJ  or  tendered  to  the  de- 
fendant before  the  execution  issued,  then  there  was  no  occasion  or  right  to 
issue  it,  and  such  a  proceeding  then,  by  due  diligence,  might  have  prevented  its 
issue  on  proof  of  such  fact.  But  the  plaintiffs  have  seen  fit  to  allow  the  ex- 
ecution to  go  into  the  hands  of  the  sheriff  without  objection,  and  it  would 
seem  that  they  must  now  treat  with  him.  But,  again,  the  tender,  if  made 
to  tlie  defendant  personally,  before  the  issue  of  tlie  execution,  must  have  been 
kept  good,  so  that  when  the  sheriff  was  seeking  to  find  the  property,  it  could 
have  been  turned  over  to  him  in  satisfaction  of  the  execution.  It  was  not 
shown  that  this  w^as  done,  and  there  was  no  such  issue. 

The  only  question  now  is  whether  the  sheriff  is  bound,  as  the  result  of  these 
proceedings,  to  accept  a  return  of  the  property,  which  was  merely  identified 
as  being  in  a  particular  place,  by  the  finding  of  the  court,  at  such  a  time. 
This  leads  to  the  main  and  ruling  question  apparent  upon  the  face  of  these 
proceedings.  There  appears,  in  these  proceedings,  the  notice  of  sale  of  other 
property  of  the  plaintiffs  levied  upon  by  the  sheriff,  and  which  is  presumed 
to  have  been  based  ui>on  the  proper  order,  and  which  had  been  published  in 
the  Door  County  Advocate,  a  weekly  newspaper,  signed  by  the  sheriff,  and 
which  is  now  a  record  in  said  cause.    At  the  head  of  said  paper  there  is  a 
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written  entry  as  follows:  "The  sheriff  could  not  find  the  property  described 
in  the  execution, — ^levied  upon  the  property  of  the  plaintiff  to  satisfy  said  exe- 
cution,— caused  the  following  notice  to  be  published,  to- wit."  It  is  claimed 
that  this  entry  was  not  in  evidence,  and  was  stricken  from  the  bill  of  ex- 
ceptions. Whether  this  was  so,  we  need  not  inquire,  for  there  is,  in  the  body 
of  the  notice,  this  fact,  by  recitation  and  preamble:  "ITow,  therefore, 
whereas  a  return  of  said  personal  property  cannot  be  had^  and  to  satisfy  the 
judgment  in  the  aforesaid  entitle<I  action,  I  have  seized  all  the  right  and 
title  which  the  said  plaintiff  had,  on  the  twenty-seventh  day  of  {September,  1884, 
of,  in,  and  to  the  following  described  premises,"  etc;  and  then  follows  the 
description  of  a  large  amount  of  real  estate.  The  execution  itself  does  not 
appear  in  the  record.  But  this  is  the  solemn  official  entry  and  return  by  the 
sheriff  of  the  important  fact  that  a  return  of  the  property  taken  under  the 
writ  of  replevin  could  not  be  had,  or,  substantially,  that  said  property  could 
not  be  found.  This  is  an  entry  or  return  that  must  appear  in  order  to  justify 
the  sheriff  in  levying  on  other  property,  and  publishing  notice  of  its  sale,  and 
mbst  always  remain  of  record  as  a  condition  precedent  to  and  to  authorize 
such  levy,  and  such  levy  would  be  void  on  the  face  of  the  record  without  it. 

Now  the  question  is,  is  not  this  return  of  the  sheriff  conclusive  upon  the 
parties  and  privies  to  the  action  on  the  very  question  at  issue  in  these  pro- 
ceedings? To  warrant  the  judgment  recalling  the  execution  and  oi-dering 
the  judgment  satisfied,  the  defendant  and  the  sheriff  must  now  accept  cer- 
tain ties,  posts,  and  poles,  in  a  certain  place,  as  being  the  identical  property 
seized  under  the  writ,  and  the  whole  of  it,  in  contradiction  and  impeachment 
of  the  return  of  the  sheriff  that  a  return  of  the  property  could  not  be  had,  or 
that  he  could  not  find  it.  That  such  return  of  the  sheriff  is  conclusive  is  in 
no  doubt  by  the  authorities.  The  sheriff  himself  even  cannot  falsify  and  im- 
peach his  own  return  of  nulla  bona  on  an  execution.  If  false,  the  party  in- 
jured has  his  remedy  by  action  against  the  sheriff.  Eastman  y.  Bennett,  6 
Wis.  232.  In  replevin,  where  the  judgment  is  for  the  return  of  the  property 
to  the  defendant,  the  return  of  the  sheriff  that  tlie  property  could  not  be  found 
is  conclusive,  and  justifies  a  suit  on  the  plaintiff's  bond.  Parker  v.  Simonds^ 
8  Mete.  205.  Such  return  is  conclusive  upon  parties  and  privies.  Phillips 
V.  Elwell,  14  Ohio  St.  240.  In  replevin,  the  return  of  the  officer  that  he  had 
"executed"  the  writ  is  conclusive  evidence  that  the  property  had  been  taken 
on  the  writ,  and  delivered  to  the  plaintiff,  and  evidence  to  the  contrary  was 
not  allowed.  Stephens  v.  Frazier,  2  B.  Mon.  250.  In  debt  on  a  replevin 
bond,  it  was  not  competent  to  show  that  the  goods  had  been  tendered  to  the 
plaintiff,  and  therefore  that  the  condition  of  the  bond  had  been  performed,  in 
contradiction  of  the  sheriff's  return  that  they  had  not  Phillips  v.  Hyde,  1 
Dall.  462.  The  officer's  return  of  "no  property"  or  "no  goods  and  chattels," 
etc.,  or  of  an  execution  unsatisfied,  cannot  be  impeached  in  the  course  of  ul- 
terior proceedings  based  thereon,  either  in  chancery  or  elsewhere.  Gwynne, 
Sher.  474,  and  cases  cited  in  note  9;  Crock.  Sher.  191;  Hil.  Torts,  391. 

This  general  doctrine  is  elementary,  and  its  application  to  this  case  is  clearly 
correct.  The  sheriff  has  levied  upon  other  property  of  the  plaintiffs,  on  the 
ground,  as  he  returns  and  officially  declares,  upon  the  record,  that  the  prop- 
erty replevied  could  not  be  found,  or  its  return  could  not  be  had.  In  such  a 
case,  the  sheriff  alone  is  responsible  for  his  official  action.  This  proceeding 
is  for  the  purpose  of  showing  that  the  sheriff  could  find  the  property,  and 
that  its  return  could  be  had,  in  contradiction  of  his  returns  that  it  could  not. 
This  disposition  of  the  case  renders  it  unnecessary  to  inquire  into  the  merits 
of  the  issue  tried  and  determined,  or  to  look  into  the  evidence.  But  we  might 
suggest  that  where  the  property  consisted  of  poles,  posts,  and  ties,  unmarked^ 
and,  when  seized,  was  confined  together,  in  a  slough,  by  booms,  and  its  iden- 
tity could  be  known  to  the  sheriff  only  by  its  being  so  kept  together  in  the 
same  place,  and  it  is  afterwards  removed  from  such  place,  and  scattered  upon 
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the  banks,  by  the  plaintiffs,  its  identity,  with  any  certainty,  would  seem  to 
be  nearly,  if  not  quite,  impossible;  and  it  seems  somewhat  harsh  that  the  de- 
fendant should  suffer  the  loss  of  the  value  of  the  property  adjudged  to  him, 
and  his  judgment  be  discharged,  and  pay  a  large  bill  of  costs;  because  neither 
he  nor  the  sheriff  was  able  to  identify  these  ties,  posts,  aud  poles  as  his  prop- 
erty,  scattered  or  piled  as  they  were  on  the  banks  of  North  hay,  without  any 
possible  means  of  identification,  and  the  finding  of  the  court  was  that  only 
pari  of  the  same  were  at  that  place. 
The  jtidgment  of  the  circuit  court  is  reversed. 


"Whitney  v.  City  of  Milwaukee. 
Filed  February  23,  1888. 

NlW  TbZAL— IlTASBQUATB  DAMAGES— CoSTS. 

A  verdict  for  $24.27  damages  for  injuries  caused  by  a  fall  on  a  defective  cross-walk, 
imposing  costs  of  suit  amounting  to  $30.47  on  plaintiif,  set  aside,  and  new  trial 
granted. 

Appeal  from  county  court,  Milwaukee  county. 

/.  F.  V,  Flatto,  for  appellant.    Robert  Luscomhe,  for  respondent. 

Orton,  J.  It  was  held  when  this  case  was  here  before  (57  Wis.  639,  and 
16  K.  W.  Bep.  12)  that  the  coart  could  not  say,  as  a  matter  of  law,  that  the 
cross-walk  was  in  all  respects  sufiicient,  as  described  in  the  complaint.  This 
was  equivalent  to  holding  that  if  the  cross-walk  was  proved  ou  the  trial  to  be 
as  described  in  the  complaint,  its  sufficiency  was  a  question  to  be  left  with 
the  jury  as  a  question  of  fact.  The  evidence  was  that  the  cross-walk  was 
substantially  as  described  in  the  complaint,  so  that  the  jury  was  warranted 
in  finding  that  it  was  insufficient,  as  they  must  have  done  by  their  general 
verdict  for  the  plaintiff.  The  cross-walk  was  about  three  and  a  half  feet 
above  the  paved  ground  below.  The  plaintiff  fell,  in  the  dark,  off  this  cross- 
walk, striking  on  his  shoulder,  and  according  to  his  evidence,  corroborated 
by  other  witnesses,  and  not  contradicted  but  rather  rendered  probable  by  the 
medical  testimony,  his  shoulder  was  very  much  injured,  and  he  suffered  from 
the  injury  much  pain  for  a  considerable  time.  He  was  compelled  to  carry 
his  arm  in  a  sling  for  two  months,  and  was  unable  to  use  his  arm,  as  before 
the  injury,  in  his  business.  From  the  distance  the  plaintiff  fell,  striking  on 
his  shoulder.  It  must  have  produced  considerable  injury,  in  the  nature  of 
things.  The  verdict  of  the  jury  was  for  the  plaintiff,  and  they  assessed  his 
damages,  all  told,  consisting  of  the  cost  of  medical  attendance  and  other  ex- 
penses of  cure,  lost  time,  and  pain  and  suffering,  at  precisely  twenty-four 
doUara  and  ttoenty-seven  cents.  Failing  to  recover  650  in  such  an  action,  the 
defendant  was  entitled  to  recover  the  costs  of  the  action.  Section  2918,  sub. 
5,  and  section  2920,  Rev.  St.;  Ames  Y.Meefian,  68  Wis.  408;  S.  C.  23  N.  W. 
Rep.  586.  The  costs  taxed,  as  appears  by  bill  among  the  papers,  are  S30.47, 
BO  that  the  result  of  the  trial  was  that  the  plaintiff  was  just  $6.20,  besides  liis 
attorney's  fee,  worse  off  than  he  was  before  it  took  place.  The  plaintiff  ap- 
peals from  the  judgment.  This  verdict  on  its  face  is  perverse.  If  the  jury 
were  warranted  in  finding  for  the  plaintiff  on  the  evidence,  and  we  think  they 
were,  then  he  was  entitled  to  recover  a  very  much  larger  sum  in  damages. 
It  is  quite  obvious  that  this  verdict,  so  particular  and  precise  even  to  a  cent, 
was  either  the  result  of  an  unlawful  and  unseemly  compromise  or  of  prejudice. 
Such  a  verdict  is  trifling  with  a  case  in  court,  and  public  justice,  and  un- 
worthy of  12  good  and  lawful  men,  and  is  justly  calculated  to  cast  odium  on 
the  jury  system  and  jury  trials. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 
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Kassauer  9.  Kahn,  Defendant,  and  others,  Appellants. 

B^led  February  23,  1886. 

Attachment — ^Judgbient  Obtained  by  Fraud — Pbiobitt  of  Liens. 

An  attaching  creditor  who  has  secured  a  levy  upon  property  in  the  bands  of  an 
officer  by  virtue  of  a  previous  levy  thereon  of  an  execution,  may  file  a  petition  at- 
tacking the  debt  or  judgment  of  the  execution  creditor  for  fraud,  and  have  an  issue 
made  thereon  and  tried,  and  the  mone^  in  the  hands  of  the  officer  may  be  ordered 
to  be  paid  into  court  to  await  the  decision  of  such  issue.^  * 

Appeal  from  circuit  court,  Milwaukee  county. 

Jenkins t  Winkler,  Fish  &  Smith,  for  respondent.  Cotzhausen,  Sylvester, 
Scheiher  d:  Sloan,  Walber  <&  Schram,  W.  J,  Turner,  and  Chapin,  Dey  <&  Friend, 
for  appellants. 

Orton,  J.  The  respondent,  on  the  thirteenth  day  of  October,  1884,  entered 
up  judgment  against  Morris  Kahn,  the  defendant,  on  judgment  notes,  and 
execution  was  issued,  and  the  personal  property  of  said  defendant  was  levied 
upon.  The  appellants,  as  creditors  of  said  Kahn,  procured  attachments 
against  him,  and  said  property  was  levied  upon  or  taken  by  the  same  officer  on 
the  same,  subject  to  the  levy  of  said  execution.  The  property  was  sold  under 
said  execution,  and  the  sum  of  $3,516.90  made  thereon,  and  still  remained 
in  the  hands  of  the  officer  when  said  appellants  filed  their  petition,  to  have  said 
money  paid  into  court  to  await  the  trial  of  an  issue  to  be  made  thereon,  upon 
the  charge  therein  that  the  said  judgment  not«s  were  a  sham,  and  given  to 
defraud  the  petitioners  and  other  creditors  of  said  Kahn;  and  prayed  that  the 
judgment  notes  be  declared  void,  and  said  judgment  vacated  and  set  aside, 
and  that  said  moneys  be  applied  upon  the  attachments,  and  for  further  relief. 
The  petition  alleged  that  said  money  was  less  than  would  satisfy  said  execu- 
tion, and  that  the  said  Kahn  was  insolvent,  and  that  all  of  his  property  con- 
sisted of  that  so  levied  upon  and  sold.  The  prayer  of  the  petition  was  denied, 
and  an  order  was  made,  on  the  motion  of  the  respondent,  that  said  moneys 
be  paid  to  him.     The  appeal  is  from  such  order. 

Tiie  only  contention  here  upon  this  record  is  on  the  part  of  the  respondent 
that  said  appellants  were  only  general  creditors,  and  had  no  right  to  have 
such  issue  tried  or  the  money  so  paid  upon  their  attachments;  and  on  the  part 
of  the  appellants  that  they  held  liens  by  the  levy  of  their  attachments  on  the 
property,  and  had  the  right  to  have  such  issue  tried,  and  have  the  said  money 
applied  upon  their  attachments,  or  have  the  said  money  remain  in  court  un- 
til they  could  obtain  judgments  on  said  attachment  suits.  As  we  understood 
Ihe  learned  counsel  of  the  respondent,  they  did  not  question  the  right  of  the 
appellants  to  have  such  trial,  and  to  have  the  money  applied  upon  the  pay- 
ment of  their  claims,  if  such  issue  was  found  adversely  to  the  respondent,  if 
they  had  judgments  in  said  attachment  suits,  and  a  levy  so  made  upon  the 
property,  nor  question  the  jurisdiction  of  the  court  in  such  a  proceeding,  or 
the  practice  adopted.  Both  the  jurisdiction  of  the  court  and  the  practice 
adopted  have  been  approved  by  this  court  in  several  .cjises  analogous  to  this 
case,  where  there  are  contesting  claimants  of  a  fund  in  court.  McDonald  v. 
Allen,  37  Wis.  108;  Allen  v.  Beekman,  42  Wis.  185;  and  other  cases.  But 
the  precise  questions  of  contention  in  this  case  have  probably  never  been 
raised  before  in,  or  decided  by,  this  court. 

The  right  of  attaching  creditors  who  have  secured  levy  upon  the  property 
in  the  hands  of  an  officer  by  virtue  of  a  previous  levy  thereon  of  an  execu- 
tion, to  file  such  a  petition  attacking  the  debt  or  judgment  of  the  execution 
creditor  for  fraud,  and  to  have  an  issue  made  thereon  and  tried  in  the  man- 
ner of  this  case,  is  sanctioned  by  many  and  most  respectable  authorities. 
Drake,  Attachm.  (section  235)  has  followed  down  the  decisions  of  the  su* 

^See  Bresslauer  v.  Meissner,2M»f,  47. 
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preme  court  and  court  of  appeals  of  Kew  York  on  this  identical  question, 
and  Is  high  authority  that  such  is  now  the  approved  practice  of  courts,  and 
-cites  Hall  v.  Stryker,  27  N.  Y.  596;  RincTiey  v.  Stf-yker,  28  K.  Y.  45;  Bates 
v.  Flansky,  35  N.  Y.*Sup.  Ct.  112;  Thurber  v.  Blanch,  50  N.  Y.  80,— and 
many  other  cases  in  that  state.  Angier  v.  Ash,  6  Fost.  99;  Ou>en  v.  Dixon^ 
17  Conn.  492;  Peck  v.  Whiting,  21  Conn.  206;  Diacon  v.  Hilh  5  Mich.  404. 
The  case  of  Leon  v.  Schram,  58  Tex.  524,  is  precisely  in  point,  both  as  to  the 
principle  and  practice,  as  is  also  Bates  v.  Plonsky,  supra.  The  principle  is 
that  the  attaching  creditor  has  a  li^n  on  the  goods  in  the  hands  of  the  sheriff 
by  his  levy  thereon,  which  gives  him  a  standing  in  court  to  file  his  petition, 
and  have  the  issue  of  fraud  tried.  But  in  such  cases  the  attaching  creditor 
must,  in  some  way,  prove  his  claim  in  order  to  establish  his  character  as  a 
creditor.  We  think  this  general  practice  is  well  established  by  the  author- 
ities. 

2.  But  many  of  these  cases  have  arisen  and  been  disposed  of  before  the 
property  has  been  sold  on  the  prior  levy  and  the  money  made,  when  speedy 
action  was  necessary  to  avoid  the  consequences  of  delay.  Such  was  the  rea- 
son given  in  a  case  in  point,  of  Heynerman  v.  Dannenbei'g,  6  Cal.  376.  In 
Mechanic's  d  T.  Bank,  etc.,  v.  Dakin,  51  N.  Y.  519,  where  no  such  expedition 
was  necessary,  the  creditor  was  required  to  first  obtain  a  judgment  in  his 
attachment  suit,  and  it  was  held  that  the  service  of  the  attachment  created 
the  lien,  and  the  judgment  determined  that  the  lien  should  be  enforced  to  the 
extent  of  the  payment  of  the  debt.  In  Rinchey  v.  Stryker,  supra,  there  was 
need  of  dispatch,  and  the  petition  was  entertained  and  the  issue  made,  and 
pending  the  issue  judgment  in  the  attachment  suit  was  obtained.  These 
cases,  we  think,  prefigure  the  correct  practice  in  such  a  case  as  this,  where 
the  property  has  been  sold  on  the  first  levy  and  the  money  is  in  the  hands  of 
the  officer.  If  their  petition  is  not  entertained,  the  money  will  be  paid  to 
the  execution  plaintiff,  and  the  appellants'  remedy,  in  any  form,  will  be  lost. 
There  is  no  special  reason  for  a  speedy  and  summary  disposition  of  the  case, 
for  the  money  can  be  paid  into  court,  and  the  trial  of  the  issue  be  postponed 
to  await  the  rendition  of  judgment  in  the  attachment  suits.  In  this  way  the 
whole  matter  can  be  disposed  of,  and  not  leave  the  result  of  the  trial  of  the 
issue  of  fraud  to  the  hazard  and  uncertainty  of  obtaining  judgment  In  the  at- 
tachment suits  some  time  in  the  future.  Judgment  in  the  attachment  suits 
might  not  be  obtained  and  the  action  be  defeated.  In  such  case  the  previous 
expensive  and  troublesome  litigation  on  the  petition  and  issue  of  fraud  will 
have  been  fruitless.  We  shall  therefore  adopt  the  practice  so  prefigured  by 
the  above  cases,  and  hold  that  the  petition  in  this  case  was  properly  presented 
to  the  court  by  the  appellants  by  virtue  of  their  lien  upon  the  property  by  the 
levy  of  their  attachments;  and  that  the  money  was  properly  paid  into  court, 
and  that  it  should  remain  there  until  by  due  course  of  law  the  appellants  ob- 
tain judgments  in  their  attachment  suits,  or  are  defeated  therein;  and  that 
upon  the  rendition  of  such  judgments  the  issue  of  fraud  upon  the  petition  be 
made  and  tried.  The  loss  of  interest  upon  the  money  in  the  mean  time,  if 
no  interest  is  obtained,  is  small  and  trifiing  in  comparison  with  the  denial  of 
all  possible  remedy  to  the  appellants. 

The  whole  of  the  order  of  the  circuit  court  embracing  the  order  denying 
the  petition,  and  the  order  that  the  clerk  pay  the  money  to  the  attorneys  of 
the  respondent,  is  reversed,  and  the  cause  is  remanded  for  further  proceed- 
ings according  to  this  opinion. 
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Bates  t?.  Steele. 

Filed  February  23,  1886.  • 

Appeal  from  Justice  of  the  Peace — Cause  not  Brought  to  Teial  bsfobe  End  or 
Second  Term. 

Defendant  appealed  to  the  county  court  from  a  judgment  by  default  rendered  by 
a  justice  of  the  peace  on  December  30,  1884,  and  the  return  was  made  on  January 
10, 1885.  On  February  24, 1885.  defendant's  attorney  served  on  plaintiff  notice  of  ap- 
pearance, and  on  February  26th  tiled  said  potice  in  the  county  court,  and  served 
upon  plaintiff  notice  of  trfal  for  the  next  term,  bej^inning  March  10,  1885.  Wlien 
the  cause  was  reached,  on  April  20th,  defendant  being  present  and  ready  for  trial, 
obtained  leave  to  file  an  answer,  and  plaintiff  asked  for  a  continuance  on  the  ground 
of  surprise,  which  was  granted  to  the  June  term.  The  cause  was  not  noticed  for 
trial  oy  either  party  at  the  June  term,  and  at  the  September  term  defendant,  hav- 
ing noticed  the  case  for  trial,  moved  to  dismiss  the  appeal  on  the  ground  that  it  had 
not  been  brought  to  a  hearing  before  the  end  of  the  second  term  after  the  filing  ot 
the  return  of  the  justice.    Hdd,  that  the  motion  to  dismiss  should  be  granted. 

Appeal  from  county  court,  Milwaukee  county. 

B.  Q,  Coinstock,  for  respondent. 

Clarke  <fe  We(/ner,  for  «appellant. 

Orton,  J.  The  appeal  of  the  defendant  from  the  judgment  rendered  by^ 
the  justice  against  him  to  the  county  court  was  taken  December  30,  1884, 
and  the  return  was  made  on  the  tenth  day  of  January  next  following.  There 
was  no  appearance  of  the  defendant  before  the  justice,  and  judgment  wa» 
rendered  on  proof  of  the  plaintiff's  cause  of  action.  On  February  24th  next 
following  the  defendant,  by  his  attorneys,  served  on  the  plaintiff  his  notice  of 
appearance  in  the  action,  and  on  the  twenty-sixth  day  of  February  filed  said 
notice  in  the  county  court,  and  at  the  same  time  served  upon  the  plaintiff  notice 
of  trial  for  the  next  term  of  said  court,  commencing  on  the  tenth  day  of 
March.  On  the  twentieth  day  of  April,  during  said  term,  the  cause  having 
been  reached  in  its  order  on  the  calendar  for  trial,  the  defendant  with  hi» 
witnesses  being  present  in  court  and  ready  for  trial,  he  moved  the  court  for 
leave  to  file  an  answer  to  the  complaint,  which,  on  objection  by  the  plain- 
tiff's counsel,  was  granted,  on  payment  of  $10  costs.  The  counsel  of  the 
plaintiff  thereupon  stated  to  the  court  that  the  plaintiff  was  taken  by  surprise^ 
and  was  not  ready  for  trial  at  that  time,  and  moved  the  court  for  a  contin- 
uance until  the  next  and  June  term  of  said  court,  and  it  was  so  continued. 
The  cause  was  not  noticed  for  trial  at  that  term  by  either  party.  The  de- 
fendant having  noticed  the  cause  for  trial  at  the  next  and  September  term,, 
the  plaintiff's  counsel,  on  the  twenty-eighth  day  of  August,  before  said  term,, 
served  upon  the  defendant's  counsel  a  notice  of  a  motion  to  dismiss  said  ap- 
peal, on  the  ground  that  it  had  not  been  brought  to  a  hearing  before  the  end  of 
the  second  term  after  the  filing  of  the  return  of  the  justice,  and  the  court 
granted  the  motion  on  that  ground,  and  dismissed  the  appeal,  from  which  or- 
der this  appeal  is  tiiken. 

This  order  was  based  upon  section  3766,  Rev.  St.,  which  reads  as  follows: 
"If  neither  party  shall  bring  the  appeal  to  a  hearing  in  the  appellate  court 
before  tlie  end  of  the  second  term  after  filing  the  return  therein,  such  court 
shall  dismiss  the  appeal,  unless  it  shall  continue  the  same  by  special  order  for 
cause  shown."  It  is  plausibly  contended  by  the  learned  counsel  of  the  ap- 
pellant that  the  cause  having  been  continued  "by  special  order  for  cause 
shown,"  at  the  instance  of  the  plaintiff  and  without  the  fault  and  against 
the  objection  of  the  defendant,  at  the  first  term  after  the  return,  the  rule  of 
the  statute  was  satisfied,  and  that  the  case  would  thereafter  remain  on  the 
calendar  as  causes  originally  brought  in  the  county  court.  This  statute  ha» 
recently  received  an  authoritative  construction  by  this  court  in  Platto  v.  W,  U. 
Tel,  Co.t  25  X.  W.  Kep.  421,  by  the  following  pointed  and  comprehensive  lan- 
guage of  Mr.  Justice  Lyon,  in  his  opinion:     "The  proceedings  in  the  cause 
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at  the  second  term  thereafter,  to-wit,  the  March  term,  1884,  are  alone  impor- 
tant,** meaning  the  second  term  after  the  return  of  the  justice.  The  s«ime 
construction  is  placed  upon  this  statute  in  Holt  v.  Coleman,  61  Wis.  422 ;  S. 
C.  21  X.  W.  Rep.  297,  by  the  following  language  of  Mr.  Justice  Taylor: 
'*Two  terms  having  passed  since  the  justice^s  return  was  filed  in  said  court, 
and  no  trial  or  hearing  of  the  case  having  been  had,  the  respondents  were 
entitled  to  a  dismissal  of  the  appeal."  The  exception  which  follows  this  lan- 
guage does  not  change  its  full  effect  and  meaning.  The  same  construction 
is  reaffirmed  in  Comdohr  v.  Coleman,  25  N.  W.  Rep.  422.  It  is  entirely  im- 
material what  was  done  with  the  case  at  the  first  term,  so  that  it  remained 
in  the  court  to  which  the  appeal  was  taken,  so  as  to  be  there  theXirst  term 
after  the  return,  If  the  cause  is  not  brought  to  trial  at  that  term.  The  second 
term  is  the  only  one  to  which  the  statute  has  any  application.  If  at  that  term 
the  cause  is  continued  by  special  order  of  the  court  for  cause  shown,  then  the 
statute  is  satisfied,  and  it  remains  in  court  like  cases  originally  brought  there, 
and  under  the  same  rules.  The  cases  of  Howe  v.  Elliott,  24  Wis.  677,  and 
Finger  v.  Vanclick,  36  Wis.  141,  are  not  inconsistent  with  this  construc- 
tion. In  the  first  case  the  order  of  dismissal  was  made  without  notice,  and 
before  the  end  of  the  term,  and  it  ought  to  have  been  continued  at  the  second 
term,  as  the  appellant  supposed  it  was  by  the  plaintiff,  and  was  so  informed, 
and  its  dismissal  was  caused  by  the  fraudulent  concealment  and  bad  faith  of 
the  opposite  counsel ;  and  in  the  other  case  it  was  dismissed  because  the  appel- 
lant had  not  noticed  it  for  trial  for  two  terms.  The  laches  which  may  be  ex- 
cused in  not  bringing  the  cause  to  trial,  mentioned  in  the  first  case,  must  re- 
late to  the  second  term,  and  then  it  might  operate  substantially  to  a  oontinu- 
ance  of  the  cause  at  that  term  for  cause.  But  the  cause  must  be  either  tried 
or  continued  by  special  order  for  cause  shown  at  the  second  term,  or  it  may 
be  dismissed  on  motion  duly  noticed.  There  can  be  no  other  construction  of 
this  section  without  doing  violence  to  its  language  and  obvious  meaning.  The 
statute  relates  to  all  appeals  from  a  justice ;  and  that  there  was  no  answer 
until  allowed  in  the  appellate  court  does  not  make  them  other  than  appeals, 
or  make  the  first  term  after  the  return  other  than  the  first  term. 
The  order  of  the  circuit  court  is  aflirmed. 


Burns  v.  North  Chicago  Rolltng-Mill  Co. 

Filed  February  23,  1886. 

1.  Railboads—Neolioenck— Collision  AT  Highway  Cbossino— WiTHDaAwmo  Flag- 

MAIT. 

The  withdrawal  of  a  flag-man  from  a  highway  crossing,  where  he  is  usually  kept 
to  signal  approaching  travelers,  iH  negligence.^ 

2.  Same — Evidence — Finding  of  Negligence, 

Oil  the  evidence,  held,  that  the  jury  were  warranted  in  finding  that  the  negligence 
of  the  railroad  company  produced  the  injury  complained  of,  and  that  plaintirt  was 
not  guilty  of  contributory  negligence. 

Appeal  from  circuit  court,  Milwaukee  county. 

A.  E.  8troud  and  D,  ff.  Johnson,  for  respondent.  Finches,  Lynde  &  Miller, 
for  appellant. 

Orton,  J.  The  main  facts  in  this  case  sufficiently  appear  in  60  Wis.  541, 
and  19  N.  W.  Rep.  380.  The  judgment  in  the  case  was  then  reversed,  mainly 
because  of  inconsistent  findings,  and  of  the  particular  findings,  "that  the 
plaintiff  could,  had  he  looked,  have  seen  the  lights  of  the  brakeman,  or  the 
lights  on  the  locomotive,  at  any  time  before  he  reached  the  track  on  which 

*  Respecting  collision  with  railway  train  at  crossing  of  railroad  and  public  higliway, 
see  Williams  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  (Wis.)  24  N.  W.  Rep.  422,  and  note,  423- 
425;  and  Rlioadcs  v.  Chicago  &  O.  T.  Ry.  Co.,  (xMich.)  25  N.  W.  Rep.  182. 
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the  collision  occurred,"  and  '^that  the  plaintiff  could  have  seen  the  lights  of 
the  brakeman  and  on  the  locomotive  at  any  time  before  he  reached  the  track 
where  the  collision  occurred  had  he  been  looking  for  the  same."  The  find- 
ings in  the  case  now  before  this  court  on  that  subject  are  that  the  plaintiff 
"slacked  the  speed  of  his  horse,  listened,  and  looked  for  the  flag-man,"  and 
that,  ''on  approaching  the  track  where  the  accident  occurred,  the  plaintiff 
used  all  the  means  which  a  man  of  ordinary  care  and  prudence  would  have 
used  to  avoid  the  possibility  of  an  accident."  The  jury  found  also  that  the 
defeixlant  ordinarily  kept  a  flag-man  at  that  crossing  to  warn  people  who 
were  traveling  on  said  highway,  of  approaching  trains,  and  that  on  the  even- 
ing in  question  said  flag-man  was  withdrawn  before  the  defendant  had  ceased 
running  locomotives  and  cars  over  that  crossing,  and  that  the  plaintiff  was 
aware  of  the  fact  that  a  flag-man  was  ordinarily  kept  at  that  crossing  when 
trains  were  liable  to  pass  over  it,  and  that  the  withdrawing  of  said  flag-man, 
before  trains  had  ceased  to  run  on  the  evening  in  question,  was  negligence 
on  the  part  of  the  defendant.  The  jury  also  found  that  the  approaching  train 
"did  not  have  upon  it  a  bell  which  was  ringing  immediately  before  the  col- 
lision," and  that,  in  their  judgment,  the  train  was  going,  at  the  time  of  the 
collision,  about  eight  miles  per  hour. 

It  will  be  seen  that  the  defects  in  the  special  findings,  when  the  case  was 
here  before,  have  been  studiously  cured  by  the  present  findings.  The  prin- 
cipal objections  now  urged  against  the  findings  are  to  those  in  respect  to  the 
flag-man  having  been  ordinarily  kept  at  that  crossing  and  withdrawn,  as  be- 
ing evidence  of  negligence,  and  that  in  respect  to  the  ringing  of  the  bell,  as 
not  being  warranted  by  the  testimony.  On  the  question  of  the  ringing  of 
the  bell,  the  brakeman  on  the  train  testified  that  the  bell  was  rung  when  the 
train  started  from  the  end  of  the  track,  hut  he  could  not  say  whether  it  was 
linging  all  the  time  from  the  switch  down  to  the  time  of  the  accident.  This 
testimony,  together  with  the  testimony  of  other  witnesses  who  testified  that 
they  did  not  hear  the  bell  at  or  near  the  crossing  when  listening  for  it,  war- 
ranted the  jury  in  finding  that  the  bell  was  not  rung  at  this  time,  as  a  signal 
at  the  crossing.  This  court  would  be  passing  upon  the  credibility  of  the  tes- 
timony, and  would  usurp  the  province  of  the  jury  on  this  question,  if  we  should 
hold,  as  a  matter  of  fact,  that  the  bell  was  rung. 

In  respect  to  the  necessity  of  the  company  keeping  a  flag-man  at  this  cross- 
ing, as  an  act  of  due  care  and  prudence  to  prevent  accidents  at  that  point, 
we  are  not  prepared  to  say  that  the  peculiar  surroundings  of  this  crossing, 
and  the  amount  of  travel  over  it  as  the  main  thoroughfare  between  Bay  View 
and  Milwaukee,  would  not  make  it  a  proper  place  for  the  company  to  keep  a 
flag-man  to  notify  people  traveling  towards  it  of  approaching  trains,  and  that 
not  keeping  one  would  not  be  negligence  on  the  part  of  the  company;  but  we 
think  that,  from  the  situation  of  this  crossing,  it  would  have  been  proper  to 
have  submitted  that  question  to  the  jury,  by  the  authority  of  Kinney  v.  Crocker^ 
18  Wis.  75:  BiUler  v.  Mihvaukee  &  St,  P.  Ry.  Co.,  28  Wis.  487;  and  Fer- 
gusonv,  IV'wcoTwin  Cen^ /2y.  Co.,  63  Wis.  148;  S.  0.23  N.  W.  Rep.  123.  Itwas 
certainly  much  more  proper  to  submit  to  the  jury  in  this  case  the  questions 
whetlier  the  company  had  not  ordinarily  kept  a  flag-man  at  this  place  to  the 
knowledge  of  the  plaintiff,  and  whether  he  had  not  been  withdrawn,  and 
whetlier  such  withdrawal  of  the  flag-man  on  the  evening  of  the  accident  was 
not  negligence.  When  the  company  had  usually  kept  a  flag-man  at  that 
crossing,  those  approaching  it  might  well  think  that  no  train  was  near  it  if 
no  flag-man  or  his  signal  was  seen.  The  traveler  might  in  this  way  be  lured 
into  danger  when,  if  no  flag-man  had  ever  been  kept  there,  he  would  not  have 
looked  for  such  a  signal,  but  would  have  looked  and  listened  for  other  signs 
of  an  approaching  train.  We  cannot  but  approve  of  the  authorities  cited  by 
the  learned  counsel  of  the  respondent,  which  hold  that  the  withdrawal  of  a 
fliag-man  from  a  crossing  where  he  is  usually  kept  to  signal  approaching  trav- 
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elers,  is  negligence.  Enist  v.  Hudson  River  R.  Co,,  35  N.  T.  9-28;  S.  C. 
39  N.  Y.  61;  Beisiegel  v.  T^ew  York  Cent.  R.  Co.,  34  N.  Y.  622;  McQrath 
V.  Same,  63  N.  Y.  523;  Sha.  &  R.  Neg.  §  483. 

We  think,  on  the  whole  case,  the  jury  were  warranted  by  the  evidence  in 
finding,  as  they  did,  that  the  defendant's  negligence  produced  the  injury,  and 
that  the  plaintiff  was  guilty  of  no  negligence  that  contributed  to  it.  We 
further  think  that  the  instructions  of  the  court  to  the  jury  were  full,  fair, 
impartial,  and  correct.  We  find  no  error  in  the  record.  The  judgment  of  the 
circuit  court  is  affirmed. 


Salb  o.  Campbell  and  others. 
Filed  February  23, 1686. 

1.  Maptbjk  ahd  Skrvant— CJontbaot— Statut*  of  Frauds. 

A  contract  of  hiring  for  four  years  that  ia  not  in  writing  is  void  under  Rev.  8L 
l*^?}*.  §  2;W7,  and  can  funiish  no  ground  of  action  in  favor  of  the  employe,  or  bo 
used  as  a  basis  of  defense  in  an  action  to  recover  for  services  rendered.^ 

2.  Same — Quantum  Meruit. 

In  such  a  case  the  parties  must  stand  as  though  no  express  contract  was  made, 
and  tlie  employe  may  recover  upon  a  quantum  meruit  for  the  work  done  upon  an 
implied  proiiii:ie  of  the  employer  to  pay  what  the  services  are  reasonably  worth. 

Appeal  from  circuit  court,  Milwaukee  county. 

M.C,{&  A.C.  Krause,  for  appellant. 

D.  0,  Rogers,  for  respondents. 

Taylor,  J.  This  action  was  brought  by  the  appellant  to  recover  of  the 
respondent  for  the  services  of  his  minor  son,  Joseph  Salb.  The  complaint 
alleges  that  said  Joseph  worked  for  the  respondents  from  August  1  to  Sep- 
tember 15, 1882,  for  the  agreed  price  of  five  dollars  per  week,  and  that  the 
services  were  reasonably  worth  that  sum;  that  he  also  performed  extra  work 
during  that  time,  which  was  reasonably  worth  five  dollars  per  week ;  that  the 
extra  work  amounted  to  four  days;  and  claimed  as  damages,  836.66.  The 
defendant  answered  first  by  a  general  denial;  and  then  alleged  *'that  in  Feb- 
ruary, 1881,  they  entered  into  an  agreement  with  the  plaintiff,  which  agree- 
ment was  sanctioned  and  ratified  by  said  Joseph  Salb,  and  was  as  follows: 
Said  Joseph  Salb  agreed  to  work  for  the  defendants  as  an  apprentice  to  learn 
the  moulder's  trade  for  the  term  of  four  years  from  the  first  of  February, 
1881,  at  and  for  the  agreed  price  of  $3.50  per  week  for  the  first  year;  $5,  sec- 
ond year;  $6.50,  third  year;  and  88,  fourth  year, — this  being  an  Increase  of 
$1.50  each  week  during  the  continuance  of  the  four  years;  that  plaintiff  has 
neglected  and  refused  to  fulfill  his  said  contract  as  aforesaid,  to  the  damage 
of  these  defendants  one  hundred  and  fifty  dollars,  which  damages  defendants 
»et  up  by  way  of  counter-claim,  and  demand  judgment  for  8150,  and  costs; 
that  phiintiff  has  neglected  to  comply  with  the  terms  of  contract,  though  re- 
quested to  do  so  by  the  defendants."  The  only  witnesses  who  were  sworn 
on  the  trial  were  the  plaintiff  and  his  son.  The  circuit  court,  on  motion  of 
the  defendants,  nonsuited  the  plaintiff,  and  from  the  Judgment  entered  upon 
such  nonsuit  the  plaintiff  appeals  to  this  court. 

It  is  claimed  by  the  learned  counsel  for  the  respondents  that  the  evidence 
clearly  shows  that  there  was  a  contract  by  the  son,  which  was  ratified  by  the 
father,  to  work  for  the  defendants  for  one  year  at  the  rate  of  five  dollars  per 
week,  and  that  he  quit  without  cause  before  the  year  was  terminated,  and  for 
that  reason  the  plaintiff  was  properly  nonsuited.  It  is  also  claimed  that  if 
the  son  was  working  under  the  contract  setup  in  the  answer,  then,  although 
tiie  contract  was  void  unless  reduced  to  writing,  still  the  son,  having  entered 

^  Respecting  the  validity  of  contracts  of  hiring  not  in  writing,  and  not  to  be  performed 
within  the  year,  see  Wilkinson  v.  Heavenrich,  TMich.)  26  N.  W.  Bep.  139,  and  note,  141. 
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upon  the  performance  of  it,  could  not  recover  for  his  lalwr  if  he  quit  without 
cause  before  the  end  of  the  four  years.  We  ar^  unable  to  agree  with  the 
learned  counsel  that  the  evidence  clearly  shows  a  hiring  for  one  year  at  the 
rate  of  five  dollars  per  week,  it  seems  to  us  that  the  evidence  of  the  son 
clearly  tends  to  prove  the  allegation  of  the  answer  that  there  was  a  hiring 
for  four  years  upon  the  terms  mentioned  in  said  answer,  and  not  a  hiring  for 
a  year.  The  evidence  of  the  respondent,  so  far  as  it  tends  to  show  a  hiring 
for  any  particular  length  of  time,  also  tends  to  show  that  the  hiring  was  for 
four  years.  He  says:  "I  never  made  any  contract  or  agreement  with  Camp- 
bell for  the  services  of  my  son.  My  boy  said  he  (Campbell)  told  him  he  had 
to  stay  four  years;  but  I  had  not  made  an  agreement  in  any  shape.  The  boy 
said  he  would  have  to  stay  four  years  for  learning  the  trade.  It  would  take 
him  four  years  to  learn  the  trade;  that  is  what  the  boy  said."  Again,  on 
cross-examination,  he  says:  "I  went  and  saw  Campbell  one  Sunday.  He 
paid  what  he  agreed  to  the  first  year.  The  second  year  he  paid  one  dollar 
more,  making  five  dollars  which  I  took.  Campbell  never  told  me  it  would 
take  four  years  for  him  to  learn  the  trade.  He  told  the  boy,  and  the  boy  told 
me,  and  I  let  the  boy  stay  under  that  agreement."  To  our  minds  the  evi- 
dence tends  strongly  to  show  that  the  agreement  was  to  work  for  four  years 
upon  the  terms  stated  in  the  answer  of  the  defendants;  that  the  boy  entered 
into  the  employ  of  the  defendants  under  such  agreement;  and  there  is  no  suf- 
ficient evidence  to  sustain  a  finding  as  a  question  of  law  that  such  agree- 
ment was  changed  at  the  end  of  the  first  year,  and  that  a  new  agreement 
was  then  made  to  work  one  year  at  five  dollars  per  week.  The  statement  of 
the  son  that  "there  was  a  new  deal  the  second  year, — a  new  agreement  to 
pay  more, " — when  taken  in  connection  with  his  other  testimony,  simply  means 
that  he  was  to  receive  more  than  he  did  the  first  year,  and  is  entirely  con- 
sistent with  the  claim  made  by  the  defendants  tiiat  the  original  hiring  was 
for  four  years. 

As  there  is  no  pretense  that  the  contract  of  hiring  for  four  years  was  in 
writing,  it  is  clear  that  it  was  void  under  the  statute  of  frauds.  Section  2307, 
Eev.  St.,  reads  as  follows:  "In  the  following  cases  every  agreement  shall 
be  void,  unless  such  agreement,  or  some  note  or  memorandum  thereof  ex- 
pressing the  consideration,  be  in  writing  and  subscribed  by  the  party  charged 
therewitli:  (1)  Every  agreement  that  by  its  terms  is  not  to  be  performed 
within  one  year  from  the  making  thereof." 

The  plaintiff  having  established  the  fact  that  his  son  had  performed  valu- 
able services  for  the  defendants,  he  was  entitled  to  recover  wliat  such  serv- 
ices were  reasonably  worth.  There  was  evidence  tending  at  least  to  show 
that  such  services  were  worth  five  dollars  per  week.  This  made  out  a  case 
in  favor  of  the  plaintiff,  and  unless  the  fact  that  there  was  an  unwritten 
agreement  that  his  son  should  labor  for  the  defendants  for  four  years,  and 
that  his  son  quit  the  defendants'  employment  before  that  term  had  expired 
without  just  cause,  was  a  defense  to  his  action,  he  should  have  either  had  a 
verdict  in  his  favor  or  the  court  should  have  submitted  the  question  to  tlie 
jury  whether  there  was  a  new  agreement  made  by  the  parties  by  which  tlie 
son  was  to  work  for  the  defendants  for  one  year  at  five  dollars  per  week,  with- 
out regard  to  the  original  agreement  to  work  for  four  years. 

The  statute  making  the  parol  contract  absolutely  void  furnishes  no  ground 
of  action  in  favor  of  the  plaintiff,  nor  can  it  be  used  by  the  defendants  as  a 
basis  upon  which  to  found  a  defense.  The  parties  stand  in  the  same  relation 
to  each  other  as  though  no  express  contract  existed  between  them.  This 
court  long  ago  repudiated  the  rule  laid  down  by  some  of  the  other  courts  in 
this  country  that  although  the  contract  is  made  void  by  statute,  yet,  if  a  party 
enters  upon  a  performance  of  it,  he  cannot  recover  for  the  value  of  his  labor 
done  under  it,  unless  he  performs  the  whole  of  the  void  contract  on  his  part. 
We  are  well  satisfied  with  the  reiisous  given  by  this  court  in  the  cases  cited 
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l>elow  for  holding  that  a  contract  which  is  declared  void  by  statute  is  no  more 
a  basis  for  a  defense  to  an  action  than  it  is  a  basis  upon  which  to  found  an 
action.  See  BrandeU  v.  Neustadtt,  13  Wis.  158;  Statin  v. Neiocomb,  Id.  580; 
Thomas  v.Sowards,  25  Wis.  631;  Northtoestem  U.  P.  Co.  y.8hatv,  37  Wis. 
Sob;  Clark  v.  Davidson,  53  Wis.  317-322;  S.  C.  10  N.  W.  Rep.  384.  In  such 
case  the  parties  must  stand  as  though  no  express  contract  was  made,  and 
the  plaintiff  may  recover  upon  a  qtiantum  meruit  for  the  worl£  done  upon 
^n  implied  promise  of  the  defendants  to  pay  what  the  services  are  reasonably 
worth. 

There  is,  perhaps,  another  reason  why  the  defendants  could  not  defeat  the 
plaintiff's  action  on  the  ground  that  there  was  a  hiring  for  one  year,  and  the 
plaintiff  had  quit  his  employ  without  cause  before  the  expiration  of  the  year. 
The  answer  does  not  set  up  any  such  defense  to  the  action.  It  is  at  least 
qaestionable  whether  such  a  defense  can  be  relied  upon  by  the  defendants,  un- 
less set  up  in  their  answer.  As  this  question  was  not  argued  at  the  hearing 
•of  the  appeal,  we  do  not  determine  it. 

We  think  the  circuit  court  erred  in  nonsuiting  the  plaintiff. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  ia  remanded 
for  a  new  trial. 


Bbesslaxjjeb  o.  M£I8Sner»  Defendant,  and  another,  Eeceiver,  etc.,  and  an- 
other,  Intervening  Creditors,  etc. 

Meissner  v.  Same. 

Filed  February  23.  1886. 

1.  Attachmbst— Fraudulbwt  Judomknt— Right  to  Fond. 

A  creditor  who  baa  attached  the  property  of  hia  debtor,  upon  a  writ  of  attach- 
ment, before  judgment,  may  intervene  for  the  purpose  of  preventing  the  sheriff 
from  i>aying  over  the  proceeds  of  a  sale  upon  an  execution  against  his  debtor,  Issued 
upon  a  previous  judgment  which  is  alleged  to  be  fraudulent  and  void  as  to  the 
interYenmg  attachment  creditors. 

2.  FB-\uDuiiB3fT  Conveyances — Circumstantial  Evidence. 

While  fraud  will  not  be  presumed,  it  may  be  proved  by  circumstantial  evidence. 

3.  Same — ^Tbanbactions  between  Husband  and  Wife. 

Transactions  between  husband  and  wife,  on  account  of  the  great  facilities  which 
the  marriase  relation  atfords  for  the  commission  of  fraud,  should  be  closely  ex- 
amined ana  scrutinized  to  see  that  they  are  fair  and  honest,  and  not  merely  contriv- 
ances resorted  to  for  the  purpose  of  placing  the  husband's  property  beyond  the 
reach  of  his  creditors. 

Appeals  from  county  court,  Milwaukee  county. 

Nath,  Pereles  i&  8ons  and  E,  P.  Smith,  for  appellant.  Jenkins,  Winkler, 
Fish  &  Smith,  for  respondents. 

Taylor,  J.  The  admitted  facts  in  these  cases  are  as  follows :  On  the  twen- 
tieth day  of  August  judgment  was  entered  in  the  county  court  of  Milwaukee 
county  in  favor  of  the  appellant  Bertha  Meissner,  and  against  the  defendant, 
Max  Meissner,  for  the  sum  of  $2,000  damages,  and  $32  costs,  upon  a  judg- 
ment note  bearing  date  August  18,  1884.  A  similar  judgment  was  entered 
in  favor  of  Joseph  Bresslauer  upon  a  judgment  note  of  the  same  date  for  the 
sum  of  Sl,032.33  damages  and  costs.  Executions  were  issued  on  these  judg- 
ments on  the  twentieth  of  August,  1884,  and  placed  in  the  hands  of  the  sher- 
iff of  Milwaukee  county,  and  on  the  same  day  said  sheriff  levied  upon  all  the 
property  of  said  Max  Meissner  to  satisfy  said  executions.  On  the  twenty- 
first  day  of  August,  1884,  Geilf uss,  as  receiver,  etc.,  recovered  a  judgment 
against  said  Max  Meissner  in  an  action  in  the  circuit  court  of  Milwaukee 
county,  for  the  $468.89  damages  luid  costs,  and  that  on  said  day  execution 
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was  issned  on  such  judgment,  directed  to  the  sheriff  of  said  county  of  Mil- 
waukee, and  on  the  same  day  the  sheriff  levied  on  the  same  property  upoa 
which  the  execution  in  favor  of  the  appellants  had  been  levied.  On  the  twen* 
ty-first  day  of  August,  1884,  the  said  Geilfuss,  as  receiver,  etc.,  commenced 
an  action  in  the  county  court  of  Milwaukee  county,  against  the  said  Max 
Meissner,  to  recover  the  sum  of  $354.96,  and  that  in  such  action  a  writ  of 
;ittac]iment  was  issued  on  the  same  day,  and  placed  in  the  hands  of  said 
sheriff,  by  virtue  of  which  he  attached  and  levied  upon  the  same  property 
taken  upon  said  execution.  That  on  the  thirtieth  of  August,  1884,  George^ 
P.  Gore  commenced  an  action  against  the  said  Max  Meissner  to  recover  the 
sum  of  $318.68 ;  that  an  attachment  was  duly  issued  in  that  action,  and  placed 
in  the  hands  of  the  sheriff  of  said  county,  and  on  the  same  day  said  sheriff 
attached  and  levied  upon  the  same  property  of  the  said  Max  Meissner;  that 
upon  a  traverse  of  the  aflSdavits  upon  which  the  writs  of  attachment^  wer^ 
issued  in  said  last  two  actions,  the  court  sustained  the  attachments,  and  on 
the  twenty-eighth  of  November,  1885,  judgments  were  entered  in  favor  of 
the  plaintiffs  and  against  the  defendant.  Max  Meissner,  for  the  amounta 
claimed  in  said  actions,  with  costs. 

After  the  executions  and  attachments  were  issued  on  the  judgments  and 
actions  brought  by  Geilfuss,  receiver,  etc.,  and  George  P.  Gore,  they  notified 
the  sheriff  that  they  claimed  the  money  which  should  come  into  his  handa 
upon  the  sale  of  the  property  of  said  Meissner,  on  the  execution  issued  upon 
the  judgments  in  favor  of  Bertha  Meissner  and  Joseph  Bresslauer,  on  th& 
ground  that  said  judgments  were  fraudulent  and  void  as  to  the  creditors  of 
said  Max  Meissner ;  and  thereupon  the  sheriff  brought  the  money,  which  he 
had  received  on  the  said  execution  sale,  into  court,  to  be  disposed  of  under 
the  order  of  said  court.  Thereafter,  and  on  or  about  the  first  of  October, 
1884,  the  said  Geilfuss  and  the  said  Gore  presented  to  the  said  county  court 
their  several  petitions  setting  forth  the  facts  above  stated  as  to  the  judgments 
entered  against  said  Max  Meissner,  in  favor  of  the  said  Bertha  and  Joseph 
Bresslauer,  also  the  judgments  in  favor  of  said  Geilfuss,  receiver,  as  well  as- 
the  action  commenced  in  favor  of  said  receiver  and  said  Gore,  in  which  said 
writs  of  attachment  were  issued,  and  the  property  of  said  Max  Meissner  had 
been  levied  upon  and  attached,  and  also  setting  forth  that  said  sheriff  had 
sold  said  property,  and  brought  the  proceeds  of  such  sale  into  court,  subject 
to  the  order  of  the  court  The  several  petitions  then  alleged  facts  tending  la 
show  that  said  judgments  were  fraudulent  and  void  as  to  the  creditors  of 
said  Max  Meissner,  and  charged  that  said  judgments  were  collusive;  that  at 
the  time  said  judgment  notes  were  given,  and  at  the  time  said  judgments- 
were  confessed,  and  executions  issued  on  such  judgments,  the  said  defendantr 
Max  Meissner,  was  not  indebted  to  said  Bertha  or  Joseph  in  any  sum  what- 
ever; and  that  the  judgments  and  executions  were  entered  and  issued  for  the 
benefit  and  use  of  the  said  defendant.  The  petitioner  prayed  that  an  issue- 
be  made  by  the  court  to  determine  who  were  entitled  to  the  moneys  realized 
from  the  sale  of  said  property  under  said  executions.  The  plaintiffs.  Bertha 
Meissner  and  Joseph  Bresslauer,  filed  their  several  affidavits,  denying  all  the 
fraudulent  practices  set  up  in  said  petitions,  and  alleging  that  the  judgments 
in  their  favor,  respectively,  were  for  honaflde  debts  due  from  the  said  Mar 
Meissner  to  them,  respectively. 

Upon  such  petitions,  the  affidavits  of  said  appellants,  and  the  records  and 
proceedings  in  said  action,  it  was  ordered  by  the  said  county  court  that  the 
following  issues  be  formed  between  the  parties  claiming  to  be  interested  m 
the  moneys  aforesaid,  and  the  said  Bertha  Meissner  and  Joseph  Bresslauer: 
First t  is  the  judgment  recovered  in  this  action  fraudulent  or  void,  as  against 
the  creditors  of  the  defendant,  Max  Meissner?  Second,  who  of  the  several 
parties  interested  is  or  are  entitled  to  said  money?  And  it  was  further  or- 
dered that  said  issues  be  tri^  by  a  jury  in  the  county  court,  according  to  law» 
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and  the  rales  and  practice  of  said  court  upon  testimony  to  be  taken  as  pro- 
vided by  law,  etc.,  and  that  the  trial  be  had  at  the  next  term  of  said  court. 
This  order  was  made  on  the  eighteenth  of  October,  1884.  The  trial  in  the 
case  of  Bertha  Meissner  v.  Max  Meissner  was  by  jury,  and  but  one  question 
was  submitted,  viz.:  Question.  **Is  the  judgment  recovered  in  this  action 
fraudulent  or  void  as  against  the  creditoi*sof  the  defendant,  Max  Meissner?" 
The  other  issue  was  deemed  one  of  law,  rather  than  of  fact,  depending  upon 
the  determination  of  the  issue  submitted  to  the  jury.  The  jury  answered  the 
question  in  the  affirmative.  This  issue  was  tried  on  the  sixteenth  and  seven- 
teenth days  ofcApril,  1885.  In  the  case  of  Joseph  Bresslauer  v.  Max  Meissner 
a  trial  of  the  issues  by  a  jury  was  waived,  and  the  case  was  tried  by  the  court, 
and  on  the  thirteentli  day  of  November,  1885,  the  court  rendered  its  decision 
tiierein,  finding  the  judgment  of  Bresslauer  fraudulent  and  void  as  to  the 
creditors  of  Max  Meissner.  A  final  order  and  judgment  was  made  by  the 
court  in  both  cases  on  the  fifth  of  December,  A.  D.  1885.  The  substance  of 
the  order  or  judgment  appealed  from  is  to  the  effect  that  the  judgment  and 
executions  of  Bertha  Meissner  and  Joseph  Bresslauer  against  said  Max  Meiss- 
ner are  fraudulent  and  voi4  as  to  the  creditors  of  said  Max  Meissner,  and 
particularly  as  against  the  creditors  intervening  in  these  cases,  and  that  neither 
Bertha  Meissner  nor  Joseph  Bresslauer  are  entitled  to  the  moneys  realized 
upon  the  sale  of  the  defendant's  (Max  Meissner's)  property  upon  the  execu- 
tion issued  upon  said  judgments;  and  directs  that  the  amount  of  said  judg- 
ments in  favor  of  said  interveners,  Qeilfuss,  receiver,  etc.,  and  Gore,  be 
first  paid  out  of  the  moneys  received  by  the  sheriff  on  the  sale  of  Max  Meiss- 
ner's  property  on  the  executions  in  favor  of  said  Bertha  Meissner  and  Joseph 
BressLnuer,  together  with  their  costs  in  this  proceeding;  and  that  the  balance 
of  said  moneys,  if  any,  be  paid,  in  equal  shares,  to  the  said  Bertha  Meissner 
and  Joseph  Bresslauer.  From  this  order  and  judgment  separate  appeals  were 
taken  to  this  court  by  Bertha  Meissner  and  Joseph  Bresslauer,  respectively. 

On  these  appeals  the  learned  counsel  for  the  appellants  allege  as  errors, 
(1)  that  the  county  court  had  no  jurisdiction  of  these  proceedings  in  favor  of 
the  creditors  of  Max  Meissner  who  had  not,  at  the  time  of  presenting  their  pe- 
titions, obtained  final  judgments  on  their  claims  against  the  debtor,  Meissner; 
and  (2)  that  the  finding  of  the  jury  in  the  Case  of  Bertha  Meissner,  and  the 
finding  of  the  court  in  the  Case  of  Joseph  Bresslaiter,  are  not  supported  by 
the  evidence. 

The  first  objection  to  the  proceedings  does  not  hold  good  as  to  only  part  of 
the  claim  of  Geilf uss,  receiver,  as  his  petition  shows  that  he  had  obtained  judg- 
ment on  one  of  his  claims  against  Max  Meissner  before  he  presented  his  peti- 
tion asking  the  court  to  intervene  in  his  behalf.  As  to  the  petitioner  Gore, 
no  judgment  had  been  obtained  in  his  favor  when  he  presented  his  petition. 
That  fact  appeared  on  the  face  of  the  petition ;  and,  as  a  matter  of  practice, 
the  objection  should  have  been  taken  in  limine,  and  made  a  ground  of  objec- 
tion to  awarding  issues  upon  his  petition.  Kosuch  objection  was  taken,  and 
apparently  the  Issues  were  awarded  without  objection  on  the  part  of  tlie  ap- 
pellants in  either  case.  In  both  cases  the  appellants  admit  in  their  affidavits, 
made  in  reply  to  the  petitions  of  Gore  and  Geilfuss,  that  the  actions  had  been 
commenced,  and  attachments  issued  and  levied,  as  stated  in  the  petition. 
They  make  no  issue  that  the  claims  of  the  petitioners  are  not  just  and  of  the 
full  amount  stated  in  their  petitions,  and  assert  the  justice  of  their  own  claims 
and  judgments,  and  their  right  to  the  proceeds  of  the  sale  on  the  executions 
issued  thereon  to  the  amount  of  their  judgments.  The  only  issues  named  by 
the  allegations  of  the  petitioners  and  the  affidavits  of  the  appellants  are  upon 
the  question  of  the  alleged  fraudulent  character  of  their  judgments,  as  against 
the  petitioners.  As  the  final  judgment  in  these  proceedings  was  not  entered 
ontil  after  final  judgments  had  been  rendered  in  favor  of  the  petitioners  in 
the  actions  commenced  by  attachments,  we  should,  were  it  necessary  to  sup- 
v.27N.w.no.l — 4 
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port  these  proceedings,  be  inclined  to  hold  that  the  appellants  had  waived  the 
question  of  the  right  of  the  county  court  to  entertain  these  proceedings,  by  not 
objecting  to  the  award  of  the  issues  therein.  See  Peck  v.  School-district,  21 
Wis.  517-521 ;  Van  Cott  v.  Board  of  Supervisors,  18  Wis.  277,  250,  251.  But 
as  this  court  has  decided  in  the  case  of  Nassauer  v.  Kahn,  ante,  40,  (in  which 
the  opinion  is  filed  at  the  same  time  as  the  opinion  in  this  case,)  that  a  cred- 
itor who  has  attached  the  property  of  his  debtor,  upon  a  writ  of  attachment, 
before  judgment,  may  intervene  for  the  purpose  of  preventing  the  sheriff 
from  paying  over  the  proceeds  of  a  sale  upon  an  execution  against  his.  debtor, 
Issued  upon  a  previous  judgment  which  is  alleged  to  be  fraud^^lent  and  void 
as  to  the  intervening  attachment  creditors,  it  is  unnecessary  to  discuss  that 
question  in  these  cases;  and  we  refer  to  that  opinion  for  the  reasons  for  hold- 
ing that  the  court  had  jurisdiction  of  the  proceedings  in  these  cases. 

Upon  the  point  that  the  verdict  of  the  jury  and  the  finding  of  the  court 
that  the  judgments  of  Joseph  Bresslauer  and  Bertha  Meissner  were  fraudu- 
lent and  void  as  to  the  petitioning  creditors  are  not  sustained  by  the  evidence, ' 
we  cannot  agree  with  the  learned  counsel  for  the  appellants.  While  it  is  an 
axiom  in  the  law  that  fraud  will  not  be  presumed  in  the  absence  of  evidence, 
yet  it  is  equally  well  settled  that  it  may  be  proved  by  circumstantial  evidence, 
as  the  higliest  crimes  may  be  so  proved. 

In  the  (7ase  of  Joseph  Bresslauer  it  appears  to  us  that  the  facts  and  circum- 
stances admitted  by  Bresslauer  himself  are  such  as  tend  strongly  to  prove  the 
fraudulent  nature  of  his  claim.  He  was  and  is  the  brother-in-law  of  Max 
Meissner.  He  testified  that  the  claim  upon  whicli  his  judgment  was  ren- 
dered is  for  money  borrowed  before  Meissner  married  his  sister,  in  Decem- 
ber, 1881;  yet  he  says  he  took  no  note  for  it,  nor  made  any  memorandum  of 
the  amount  lent  to  him,  in  any  way  or  manner;  and  Max  Meissner  testifies 
that,  although  he  kept  account-books  at  the  time,  in  which  he  entered  all 
moneys  borrowed  by  him  of  any  one,  he  does  not  produce  the  books  on  the 
trial,  nor  does  he  satisfactorily  account  for  them.  In  addition  to  this,  Max 
failed  in  business  in  January,  1882,  shortly  after  his  marriage,  and  made  an 
assignment  for  the  benefit  of  his  creditors,  and  in  his  schedule  of  creditors, 
made  and  sworn  to  at  that  time,  he  puts  down  Joseph  Bresslauer  as  his  cred- 
itor for  $1,500.  Shortly  after  his  failure.  Max  compromised  with  his  cred- 
itors for  50  cents  on  the  dollar,  and  Joseph  Bresslauer  agrees  to  the  compro- 
mise with  the  other  creditors,  and  signs  a  receipt  in  full  for  his  claim  for 
$1,500.  He  and  Max  both  testify  that  he  was  paid  nothing  on  his  claim  of 
$1,500,  and  that  no  indorsed  note  was  given  to  him,  as  was  given  to  the  other 
creditors  for  their  claims.  Bresslauer  testifies  that,  shortly  after  the  compro- 
mise, he  and  Max  had  a  talk  about  his  $1,500  claim,  and  he  told  Meissner  that 
he  would  make  a  present  to  Max's  wife  of  $500  of  the  claim,  and  the  $1,000 
he  (Max)  should  pay.  No  memorandum  of  this  agreement  was  made  by  either 
party,  and  nothing  more  was  said  about  it  afterwards,  until  about  the  time 
the  judgment  notes  were  given.  Then  Max  came  to  him,  and  told  him  he 
could  not  go  on  any  further,  and  thought  it  best  to  give  him  the  judgment 
note  for  the  $1,000  so  as  to  secure  him  his  pay,  and  thereupon  the  note  was 
given  and  judgment  entered  thereon. 

This  evidence  certainly  does  not  show  a  state  of  affairs  which  would  be 
likely  to  take  place  between  businessmen,  and  does  not  satisfy  the  mind  that 
there  was  an  honest  debt  due  from  Max  Meissner  to  Bresslauer  at  the  time 
he  gave  the  note  upon  which  j udgment  was  confessed.  It  leaves  the  case  open 
for  legitimate  inferences,  and  we  think  either  a  court  or  jury  might  reason- 
ably infer  that  the  whole  transaction  was  an  attempt,  on  the  part  of  Max 
and  Bresslauer,  to  prevent  the  known  and  honest  creditors  of  Max  from  ap- 
propriating the  property  to  the  payment  of  their  debts,  and  preserve  the  same 
for  the  use  of  Max  Meissner.  The  transaction  between  them  on  the  failure 
in  1882,  when  it  was  claimed  by  both  that  Bresslauer  was  a  creditor  to  the 
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amount  of  $1,500,  leads  strongly  to  such  inference.  He  then  used  his  claim 
to  iissist  in  the  compromise,  as  the  result  shows,  not  to  get  his  pay  on  the 
claim,  as  he  released  his  claim  when  his  compromise  was  effected,  (if  he  ever 
had  one,)  and  permitted  Max  to  resume  possession  of  the  property  without 
enforcing  his  claim,  or  even  taking  any  evidence  of  the  existence  thereof. 
The  court  might  well  infer  that  the  taking  the  note  and  judgment  was  only 
another  attempt  to  keep  the  property  for  the  use  of  Max  Meissner. 

The  claim  of  Bertha  Meissner,  the  wife  of  Max,  rests  upon  evidence  of  a 
still  more  doubtful  character.  It  is  said  the  $2,000  for  which  her  note  and 
judgment  were  given  was  for  money  she  loaned  her  husband  in  Mayor  June, 
1881,  several  months  before  her  marriage.  It  is  not  claimed  that  she  let  her 
husband  have  any  of  this  money,  but  that  her  father  let  him  have  the  amount, 
the  father  to  have  the  money  returned  to  him  out  of  money  then  deposited 
in  the  bank  to  her  credit,  which  it  was  intended  should  be  her  marriage  por- 
^tion.     There  is  proof  that  the  father  let  Max  have  some  money,  at  the  time 

ated,  to  buy  out  his  former  partner,  and  that  it  was  given  to  him  at  the  re- 
quest of  Bertha,  and  that  afterwards,  in  July,  1881,  the  father  drew  from  the 
bank  the  money  deposited  to  Bertha^s  credit,  and  retained  the  same.  No 
writing  of  any  kind  was  given  by  Max  to  his  wife,  or  to  the  father,  for  this 
money;  nor,  as  appears  from  the  evidence,  was  there  any  entry  made  of  the 
transaction  by  any  of  the  parties.  When  Max  failed,  in  January,  1882, 
shortly  after  his  marriage,  and  when  he  made  the  assignment  and  a  schedule 
of  his  creditors  under  oatli,  he  made  no  mention  of  the  fact  that  his  wife  was 
his  creditor  for  the  $2,000  which  it  is  now  claimed  she  lent  him  only  a  few 
months  before;  and,  so  far  as  appears,  she  made  no  claim  then  that  she  was 
a  creditor,  and  no  claim  was  in  fact  ever  made  by  her  until  Max  informed 
her,  on  the  day  the  judgment  note  was  given  for  the  $2,000,  that  he  could 
not  go  on  with  his  business  further,  and  then  proposed  to  give  her  such  note 
to  secure  her  the  $2,000  out  of  his  property. 

In  a  contest  between  the  creditors  of  the  husband  and  the  wife,  transac- 
tions between  her  and  her  husband  are  to  be  scrutinized  closely.  In  Hoxie 
V.  Price,  31  Wis.  82-86,  this  court  said:  "This  court  has  held  that  when  the 
wife  has  a  separate  estate  she  may  deal  with  her  husband,  may  loan  him 
money,  and  take  a  transfer  of  property  from  him  in  payment  thereof;  and 
she  doubtless  might  buy  property  of  him  when  the  transaction  is  fair  and 
honest,  and  where  it  appears  that  the  husband  does  not  convey  it  to  her 
merely  for  the  purpose  of  covering  it  up  and  placing  it  beyond  the  reach  of 
his  creditors.  But  on  account  of  the  great  facilities  which  the  marriage  re- 
lation affords  for  the  commission  of  fraud,  these  transactions  between  hus- 
band and  wife  should  be  closely  examined  and  scrutinized  to  see  that  they 
are  fair  and  honest,  and  not  merely  contrivances  resorted  to  for  the  purpose 
of  placing  the  husband's  property  beyond  the  reach  of  his  creditors.  This  is 
obviously  the  only  safe  rule  to  be  adopted  when  we  come  to  examine  these 
business  transactions  and  transfers  of  property  from  the  husband  to  the  wife." 
See,  also,  HoTton  v.  Deijoey,  53  Wis.  410-414;  S.  C.  10  N.  W.  Rep.  599;  Fisher 
v.  Shelves;  53  Wis.  498-501;  S.  C.  10  N.  W.  Rep.  681;  Semmens  v.  Walters,  55 
Wis.  675-684;  S.  C.  13  N.  W.  Rep.  889. 

The  evidence  in  this  case,  tested  by  the  rule  laid  down  in  the  above  cases, 
does  not  so  clearly  establish  the  good  faith  and  bona  fides  of  the  transaction 
between  Max  Meissner  and  his  wife.  Bertha,  as  would  justify  this  court  in 
setting  aside  the  finding  of  the  jury,  approved  by  the  learned  county  judge, 
that  the  note  and  judgment  thereon  in  favor  of  Bertha  Meissner  is  fraudu- 
lent and  void  as  to  the  creditors  of  her  husband.  If  it  should  be  admitted 
that  there  is  sufficient  evidence  in  both  cases  to  show  an  actual  indebtedness 
of  Max  Meissner  to  Jos€tf>h  Bresslauer  and  Bertha,  his  wife,  at  the  time  he 
gave  the  notes  upon  which  the  judgments  were  entered,  still  we  think  the 
findings  might  be  sustained  on  the  ground  that  they  were  given  for  the  pur- 
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pose  of  hindering  and  delaying  the  other  creditors,  and  keeping  the  property 
for  the  use  and  benefit  of  Max  Meissner. 

The  order  and  judgment  of  the  county  court,  appealed  from  in  each  of  said 
cases,  is  affirmed,  and  the  cases  are  remitted  for  further  proceedings. 


Wright  v.  Forestal  and  others. 

Marriner  v.  Same. 

Tiled  February  23,  1886. 

1.  Municipal  Cobpobations— Milwaukee— Street  Impboyembnts— Special  Assess- 

ments. 

The  cost  of  grading,  graveling,  planking  sidewalks,  and  paving  the  gutters  of  a 
public  street  in  Milwaukee  may  properly  be  assessed  against  the  lots  irouting  on 
such  street  and  benefited  thereby,  as  determined  by  the  board  of  public  works. 

2.  Same— Rbbolution  Laying  Over  in  Council  foe  Foub  Weeks. 

Where  a  resolution  to  grade  and  improve  a  street  is  introduced  in  the  common 
council  of  Milwaukee  on  Monday,  the  council  may  properly  vote  on  the  adoption 
of  sucli  resolution  on  the  fourth  Monday  after  its  introduction. 
8.  Same— Resolutions  Voted  on  Together. 

The  fact  that  such  resolution  was  voted  ux>on  at  the  same  time  a  vote  was  taken 
upon  other  resolutions  will  not  vitiate  the  vote  by  which  it  was  adopted. 
4.  Same — Boabd  op  Public  Works— Mistake  of  Judgment — Remedy. 

Anv  mistakes  which  the  board  of  public  works  may  make  in  charging  lota  with 
benefits  would  not  be  a  ground  of  relief  in  the  courts,  unless  it  was  shown  that  such 
charges  were  made  fraudulently,  and  for  the  purpose jof  making  the  owners  pay 
more  than  their  just  proportion  of  the  costs  of  such  improvements.  Such  mistakes 
of  judgment  can  only  be  corrected  by  appearing  before  the  board  at  the  proper 
time,  and  having  them  corrected,  or  by  appeal  to  the  city  council,  as  provided  oy 
the  charter. 
6.  Same— Designation  of  Official  Newspapers. 

The  designation  of  newspapers  in  the  city  of  Milwaukee  in  1878  was  sufficient  to 
authorize  publication  in  sucli  papers  of  notices  of  special  street  improvemeuts. 
6.  Same— Letting  Contbact  to  Gbade  Street  in  Pabts. 

The  board  of  public  works  may  let  a  contract  for  grading  and  improving  a  part 
of  a  street  in  one  year,  and  a  contract  for  improving  the  balance  in  another  year, 
when  it  cannot  obtain  satisfactory  bids  for  the  entire  work  when  first  advertised 
for. 

Appeals  from  county  court,  Milwaukee  county. 

Ordway  &  Hoyty  for  respondent. 

John  A.  Wall  and  D.  H,  Johnson^  for  appellants. 

Taylor,  J.  These  actions  were  brought  by  the  respondents  to  declare  void 
and  set  aside  certain  tax  certificates  issued  by  the  treasurer  of  the  city  of 
Milwaukee  upon  a  tax  sale  made  by  said  treasurer  January  24,  1883,  for  the 
non-payment  of  special  assessments  charged  against  the  lots  of  the  respective 
respondents,  described  in  their  respective  complaints.  The  appellants  Fore- 
stal, Williams,  and  Reynolds  are  the  owners  of  the  improvement  certificates 
of  the  board  of  public  works  of  said  city;  and  the  tax  certificates  issued  by 
the  city  treasurer  are  held  by  the  city  for  the  benefit  of  the  owners  of  said 
improvement  certificates.  The  complaints  set  out  the  ownership  of  the  lots 
described  in  the  complaints,  and  the  proceedings  of  the  board  of  public  works 
and  common  council  of  said  city  for  the  grading,  etc.,  of  a  street  in  said  city 
in  front  of  said  lots,  by  which  proceedings  the  city  attempted  to  charge  said 
lots  with  a  portion  of  the  cost  of  grading,  etc.,  said  street;  and  that  the  lots 
were  sold  by  the  city  treasurer  to  pay  the  several  sums  so  charged  against 
said  lots.  Several  irregularities  are  charged  to  have  intervened  in  said  pro- 
ceedings which  it  is  claimed  render  the  whole  proceedings  void,  and  entitle 
the  plaintiffs  to  have  said  tax  certificate  declared  void,  as  well  as  the  im- 
provement certificates  held  and  owned  by  the  other  defendants.    The  county 
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coart,  after  hearing  the  cases,  granted  the  relief  asked  by  the  plaintiffs,  and 
from  the  judgments  entered  in  said  actions  in  favor  of  the  plaintiffs  the  de- 
fendants appealed  to  this  court. 

Upon  the  argument  in  this  court  by  the  learned  counsel  for  the  respond- 
ents it  is  contended  that  the  proceedings  of  the  city  authorities  are  void  for 
the  following  reasons:  (1)  Because  the  work  of  improvement,  a  part  of  the 
cost  of  which  was  charged  to  the  lots  of  the  respondents,  was  wholly  for  the 
public  use,  and  no  part  of  the  cost  can  therefore  be  lawfully  charged  to  the 
property  of  the  respondents,  except  by  way  of  general  tax ;  (2)  that  the  vote 
on  the  resolution  of  the  common  counsel  directing  the  work  to  be  done  was 
void,  because  prematurely  taken;  (3)  that  the  resolution  was  never  passed 
as  required  by  the  city  charter;  (4)  that  the  board  of  public  works  assessed 
the  lots  for  benefits  according  to  the  cost  of  the  work  in  front  of  the  same, 
and  not  taking  into  account  any  real  benelit  to  the  lots  assessed  by  making 
the  improvements;  (5)  that  the  board  of  public  works  divided  the  work  of 
the  improvement,  and  let  apart  of  the  work  in  1878  and  the  remainder  of  the 
work  in  1882;  (6)  that  no  notice  of  assessment  of  benefits,  or  of  the  confir- 
mation thereof,  or  to  the  owners  to  do  the  work,  was  given,  or  advertisement 
for  bids  made. 

The  first  point  is  clearly  untenable.  The  improvement  for  which  the  as- 
sessment of  benefits  was  made  in  this  case  was  for  the  grading,  graveling, 
planking  sidewalks,  and  paving  the  gutters  of  one  of  the  public  streets  in 
said  city.  We  suppose  that  such  grading,  graveling,  paving,  etc.,  of  a  street 
is  always  ordered  for  the  public  good,  and  not  for  the  private  advantage  of  the 
lot-owners  adjoining  the  same.  The  question  whether  such  grading  and 
graveling  is  a  benefit  to  any  particular  lot  or  lots  on  said  street  is  a  question 
for  the  board  of  public  works  to  determine  in  the  first  place,  under  the  char- 
ter$  and  when  their  decision  in  that  respect  is  confirmed,  as  prescribed  by 
the  city  charter,  such  decision  is  final  and  conclusive,  unless  impeached  by 
showing  fraud  on  the  part  of  said  board.  There  is  no  evidence  on  which  to 
sustain  the  charge  of  fraud  against  the  board  of  public  works  in  either  of 
these  cases.  Whether  or  not  the  respondents^  lots  were  in  fact  benefited  by 
the  grading  of  the  streets  in  question  was  a  question  of  fact  which  must  rest 
upon  the  opinion  of  witnesses.  The  county  court  made  no  finding  upon  the 
question  of  fraud,  and  it  does  not  appear  that  any  such  finding  was  requested 
by  the  respondents,  and  no  such  charge  of  fraud  was  made  against  the  board 
of  public  works  in  the  complaints.  The  learned  county  judge  held  that  the 
resolution  ordering  the  work  did  not  lie  over  four  weeks  after  its  introduction 
before  its  passage,  as  required  by  the  charter,  and  that  it  was  not  passed  by  a 
\ote  taken  by  the  ayes  and  nays,  as  required  by  the  charter. 

These  findings  are  based  upon  the  following  provisions  of  the  city  charter: 
Section  30,  c.  144,  Laws  1875,  being  amendments  to  the  city  charter  of  Mil- 
waukee, reads  as  follows:  "Or  unless,  in  the  absence  of  such  petition,  the 
resolution  of  the  common  council  ordering  such  works  shall  receive  the  votes 
of  three-fourths  of  the  aldermen  elected,  and  a  majority  of  the  aldermen  of  the 
ward  in  which  such  work  is  proposed  to  be  done,  and  said  resolution  shall 
declare  why  it  is  necessary  for  the  public  interest  to  order  such  work.  Every 
resolution  ordering  work  without  petition  therefor  shall  lay  over  at  least  four 
weeks  after  its  introduction,  and  no  action  shall  be  taken  by  the  common 
council  if  within  that  time  a  remonstrance  against  such  proposed  improve- 
ment shall  be  presented  to  the  common  council,  signed  by  the  residents  of  the 
city  owning  a  majority  of  the  feet  front  of  all  the  lots  fronting  upon  each 
proposed  improvement  owned  by  the  residents  of  such  city.  The  vote  on 
the  passage  of  every  such  resolution  shall  be  taken  by  ayes  and  noes,  and 
duly  entered  in  the  journal  of  proceedings."  The  proof  shows  that  the  reso- 
lution was  presented  at  a  meeting  of  the  common  council  held  on  the 
twenty-first  of  January,4878,  and  that  it  was  adopted  by  the  council  at  a 
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meeting  held  on  the  eighteenth  of  February  next  thereafter.  It  also  appears 
that  the  resolution  was  voted  upon  by  the  council  at  the  same  time  that  sev- 
eral other  resolutions  and  propositions  were  voted  upon.  The  entry  made 
by  the  clerk  upon  the  votes  taken  was  as  follows:  "Alderman  Ludwig,  from 
the  local  committee  of  the  First  ward,  reported  to  adopt  the  resolution  re- 
ferred, namely:  *A  resolution  that  it  is  necessary  to  cause  North  Water  street, 
from  Brady  street  to  liaciiie  street,  to  be  graded  and  graveled,  the  sidewalks 
planked,  and  the  gutters  paved,  and  that  the  board  of  public  works  have  the 
same  done.'  Adopted  by* vote  hereinafter  recorded  on  folio  875."  The  vote 
as  recorded  shows  that  it  was  taken  by  ayes  and  noes,  and  that  all  the  alder- 
men present,  29  in  all,  voted  in  favor  of  the  resolution  reported.  The  reso- 
lution itself  was  sufficient  in  form  and  substance,  and  no  objection  is  made 
to  it.  The  29  votes  were  more  than  three-fourths  of  the  aldermen  elected, 
and  also  a  majority  of  the  aldermen  of  the  ward.  The  clerk  in  his  testimony 
states  the  way  in  which  tliese  votes  were  taken.  He  says:  "Tlie  vote  was 
not  taken  on  that  resolution  alone.  The  vote  was  put  in  this  way:  The  com- 
mittees report  all  the  matters  referred  to  them,  and  when  no  objection  is 
made  they  are  laid  aside,  and  when  the  order  of  business  is  through  with  they 
are  taken  up,  and  if  no  objections  are  nrade,  and  no  separate  vote  demanded, 
they  are  all  adopted  in  one  vote."  The  record  of  the  clerk  contains  the  fol- 
fowing  entry  before  recording  the  votes  upon  these  resolutions:  "As  no  sep- 
arate vote  was  demanded,  and  no  objection  being  made,  the  resolutions 
hereinbefore  mentioned,  and  favorably  reported  upon,  were  all  adopted  by 
the  following  votes."  The  vote  is  then  given  in  full.  The  evidence  also 
shows  that  no  remonstrance  of  any  kind  was  ever  presented  to  the  common 
council  against  the  improvement  of  said  street. 

The  learned  counsel  upon  both  sides  have  very  carefully  and  fully  discussed 
the  question  as  to  the  rules  which  should  govern  in  the  computation  of  time 
under  various  provisions  of  law,  and  have  cited  many  cases  bearing  upon  the 
question  from  the  English  courts,  and  from  the  courts  of  this  country.  It 
will  be  seen  by  an  examination  of  the  briefs  of  the  learned  counsel  that  there 
is  considerable  diversity  of  opinion  upon  the  subject,  and  that  different  courts 
have  come  to  different  conclusions  upon  similar  statutes.  We  do  not  con- 
sider it  profitable  to  review  those  decisions  in  the  determination  of  this  case. 
The  statutory  provision  in  this  case  is  an  unusual  one,  and  very  few,  if  any, 
of  the  decisions  will  be  found  applicable  to  the  language  used  in  the  statute 
above  quoted.  The  language  is:  "The  resolution  shall  lie  over  at  least  four 
weeks  after  its  introduction,  and  no  action  shall  be  taken  by  the  common 
council  if  within  that  time  a  remonstrance,"  etc.,  "shall  be  presented  to  the 
common  council."  The  question  was  presented  to  the  council  when  the  four 
weeks  expired,  so  that  they  might  act  on  the  same.  They  evidently  construed 
it,  as  men  ordinarily  would,  that  a  week  was  the  period  of  time  extending 
from  Monday  of  one  week  to  Monday  of  the  next  week  following,  and  not 
until  Tuesday  of  such  week,  and  that  the  resolution,  if  introduced  on  Mon- 
day, had  laid  over  four  weeks  when  the  fourth  Monday  thereafter  had  arrived, 
and  that  they  were  at  liberty  to  act  upon  it  then.  This  we  think  is  the 
rational  construction  of  the  act,  and  clearly  within  the  intention  of  the  leg- 
islature. The  construction  given  to  a  statute  by  the  body  of  men  or  officers 
who  are  directed  to  act  upon  it  is  always  entitled  to  wei<^ht,  and  their  con- 
struction should  not  be  overridden  by  the  courts,  unless  it  be  contrary  to  the 
clearly  expressed  meaning  of  the  law.  See  Scanlan  v.  Childs,  33  Wis.  663; 
Harrington  v.  Smith,  28  Wis.  43.  We  think  the  resolution  was  not  prema- 
turely acted  upon.  The  construction  we  have  given  to  this  statute  is  in  ac- 
cord with  the  decisions  of  the  supreme  court  of  Kansas  in  the  cases  of  Dough- 
erty V.  Porter,  18  Kan.  206,  and  Reed  y,SexUyn,  20  Kan.  195-200.  Nor  do 
we  think  the  fact  that  the  resolution  was  voted  upon  at  the  same  time  a  vote 
was  taken  upon  other  resolutions  vitiates  the  vote,  md  that  therefore  the  res- 
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olution  was  never  adopted  by  the  council.  All  who  have  any  knowledge  of 
the  proceedings  of  legislative  bodies  know  the  practice  adopted  by  the  com- 
mon coancil  of  the  city  of  Milwaukee  is  a  common  practice  in  both  branches 
of  the  legislature  of  this  state,  and  of  other  states.  To  hold  that  this  resolu- 
tion was  not  adopted  by  the  common  council  for  the  reason  stated  would  in- 
validate a  very  considerable  part  of  the  acts  of  our  legislature.  The  practice 
may  not  be  one  to  be  approved,  but  we  are  unable  to  say  that  it  is  not  a  law- 
ful practice. 

The  statute  does  not  say  that  a  separate  note  shall  be  taken  and  recorded 
upon  each  resolution  or  act  passed  by  the  council,  but  that  "the  vote  on  the 
passage  of  every  such  resolution  shall  be  taken  by  the  yeas  and  nays,  and 
duly  entered  in  the  journal  of  proceedings. "  Here  the  vote  was  taken  on  the 
resolution  in  the  proper  way,  and  the  yeas  and  nays  were  entered,  etc.,  as 
required  by  law.  We  do  not  see  that  the  change  of  language  in  the  statute 
of  1875  from  that  used  in  the  statute  of  1874  has  any  signiticance  as  bearing 
upon  this  question.  If  it  be  desirable  that  a  separate  vote  should  be  taken 
upon  resolutions  of  this  nature  by  the  common  council,  it  is  very  easy  for  the 
legislature  to  so  expressly  direct.  It  may  also  be  remarked  that  in  the  com- 
plaints in  these  cases  the  fact  that  the  resolution  was  not  passed  by  a  separate 
vote  of  the  common  council,  was  not  set  up  as  a  ground  for  avoiding  the 
taxes  on  the  part  of  the  plaintiffs. 

The  county  court  also  found  as  a  fact  "that  the  board  of  public  works  did 
not  make  any  estimate  or  assessment  of  the  benefits  which,  in  their  opinion, 
would  actually  accrue  to  the  owner  or  owners  of  the  several  lots  or  parcels 
of  land  fronting  on  said  improvement  in  consequence  of  the  same;"  and 
farther  finds  that  the  assessment  made  by  said  board  on  the  eleventh  of 
April,  1878,  "was  an  arbitrary  assessment,  based  solely  on  the  cost  of  work 
in  front  of  each  lot,  respectively,  and  without  reference  to  or  consideration 
of  the  actual  benefits  which  would  accrue  to  the  owners  of  said  lots  and 
parcels  of  land,  respectively,  from  such  work."  After  carefully  reading  the 
evidence  in  the  case,  we  are  of  the  opinion  that  these  findings  are  unsupported 
by  the  evidence.  In  a  proceeding  of  this  kind  the  burden  of  proof  is  on  the 
plaintiff.  The  presumption  is  that  the  oflScers  proceeded  regularly,  and  per- 
formed their  duty,  until  the  contrary  is  made  to  appear  by  competent  evidence. 
Kofhler  v.  Dohberpuhl,  56  Wis.  480-486;  S.  C.  14  K.  W.  Rep.  644.  Certainly 
the  parol  evidence  of  the  only  witness  who  could  have  had  any  personal 
knowledge  on  the  subject,  viz.,  the  member  of  the  board  who  was  sworn  in 
the  case,  shows  that  the  board,  before  making  the  awards  of  benefits,  viewed 
the  premises,  and  that  they  awarded  the  benefits,  not  on  the  basis  of  the  work 
to  be  done  in  front  of  each  lot,  but  upon  the  ground  of  benefits  which  would 
actually  accrue  to  each  lot  from  the  improvement  of  the  street  as  directed  by 
the  common  council;  and,  so  far  as  we  can  ascertain  from  the  records  in- 
troduced, there  is  nothing  in  them  which  contradicts  this  statement  of  the 
witness. 

Certainly  the  record  does  show  that  quite  a  large  number  of  the  lots  were 
not  charged  with  benefits  to  an  amount  equal  to  the  estimated  cost  of  the 
work  in  front  of  the  same,  nor  anything  near  that  sum.  Any  mistakes  which 
the  board  may  have  made  in  charging  lots  with  a  greater  sum  as  benedts 
than  it  might  be  made  to  appear  they  would  receive  from  the  construction 
of  the  street  would  famish  no  ground  of  relief,  so  long  as  such  charge  was 
not  made  fraudulently,  and  for  the  purpose  of  making  the  owners  pay  more 
than  their  just  proportion  of  the  costs  of  such  Improvement.  Mistakes  of 
judgment  or  opinion  in  this  respect  can  only  be  corrected  by  appearing  be- 
fore the  board  at  the  proper  (ime,  and  having  it  corrected  by  an  appeal  to 
the  board  or  to  the  common  council,  as  provided  by  the  charter.  After  the 
time  for  reviewing  the  assessment  has  passed,  the  legality  or  justice  of  the 
award  of  benefits  can  only  be  impeached  by  showing  that  the  award  was  not 
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made  upon  the  proper  basis,  or  that  it  was  fraudulently  ma&e.     Mere  mis- 
take of  judgment  cannot  avail  to  vitiate  the  proceedings^ 

The  learned  county  judge  also  held  that  the  notices  required  by  law  to  be 
given  had  not  in  fact  been  given.  This  finding  is  based,  not  on  the  fact  that 
notices  were  not  published  in  certain  newspapers,  for  the  length  of  time  re- 
quired by  the  law,  but  upon  the  opinion  of  the  learned  judge  that  such  no- 
tices were  not  published  in  such  newspapers  as  the  law  directed  them  to  be 
published  in. 

It  is  claimed  that  there  were  no  official  newspapers  designated  as  required 
by  law  in  1878,  in  which  legal  notices  in  said  city  of  Milwaukee  could  be 
published.  The  proof  shows  that  the  common  council  undertook  to  desig- 
nate two  newspapers  in  said  city  as  the  official  papers  for  the  city  in  1878,  and 
that  such  papers  acted  as  such  official  papers  for  tlie  year,  and  that  all  notices 
and  other  proceedings  of  the  city  government  were  published  in  said  papers 
during  said  year.  Even  though  the  appointment  was  irregularly  made,  we 
think  those  papers  were  de  facto  if  not  dejure  the  official  papers  for  the  city, 
and  that  a  publication  in  such  papers  must  be  held  valid  in  all  collateral  pro- 
ceedings, whether  the  designation  was  regularly  made  or  not.  But  we  are 
of  the  opinion  that  the  designation  of  these  papers  was  legal,  under  section 
2,  e.  297,  Laws  1877.  There  is  some  incongruity  in  the  language  used  in 
section  1  of  said  chapter.  The  language  of  the  section  is  as  follows:  "At 
the  last  meeting  of  said  common  council  held  prior  to  the  expiration  of  the 
term  of  the  present  board  of  aldermen,  the  said  common  council  shall  direct  the 
clerk,''  etc.,  to  advertise  for  bids;  and  then,  after  directing  what  shall  be  done 
by  the  bidders  in  order  to  entitle  the  bids  to  be  considered,  the  section  dy*ects 
that  on  the  first  Tuesday  of  April  the  clerk  shall  open  the  bids,  etc.,  and 
award  the  contract.  Now,  it  is  well  known  that  the  last  meeting  of  the 
council  is  after  the  first  Tuesday  of  April.  There  is  always  a  meeting  on 
the  day  their  term  of  office  expires,  or  the  day  before,  and  the  term  does  not 
expire  until  the  third  Tuesday  of  April.  See  section  4,  suhc,  2,  c.  184,  Laws 
1874.  The  evident  intent  of  the  law  was  that  at  the  last  meeting  of  the  com- 
mon council  for  the  year  previous  to  the  meeting  at  which  they  would  retire 
from  office  the  council  should  direct  the  clerk  to  advertise  for  bids  from  the 
English  and  German  newspapers  of  the  city  to  do  the  advertising  and  pub- 
lishing for  the  city  during  the  coming  year. 

The  mistake  of  the  legislature  was  in  supposing  that  the  first  Tuesday  in 
April  was  the  day  on  which  the  term  of  the  board  of  aldermen  expired  in  each 
year,  and  that  on  such  day  the  last  meeting  would  occur;  and  so  directed 
that  "on  said  first  Tuesday  of  April  the  bids  should  be  opened  in  the  presence 
of  the  mayor,  and  that  the  clerk  should  thereupon,  in  the  presence  of  the 
mayor,  enter  upon  his  minutes  all  the  proposals,  respectively,  with  the  price 
for  which  each  of  said  newspapers  should  offer  to  do  the  same,  and  thereupon 
the  clerk  should  also  enter  upon  the  minutes  an  order  awarding  such  prints 
ing  to  one  English  newspaper  and  one  German  newspaper, "  etc.  This  is  the 
direction  for  the  appointment  in  1877.  Then  section  2  of  said  chapter  says: 
"And  each  year  after  the  year  1877,  at  such  last  meeting  of  said  common  coun- 
cil, and  prior  to  the  first  meeting  in  each  year,  the  said  council,  clerk,  and 
mayor  shall  in  like  manner  designate  one  newspaper  in  English  and  one  in 
German,  published,"  etc.,  "and  award  the  printing  to  the  lowest  bidder,  as 
provided  in  this  act. "  A  proviso  is  added  that  the  council  may,  in  its  dis- 
cretion, reject  all  bids  that  shall  be  deemed  by  them  exorbitant.  In  case  of 
the  rejection  of  all  bids  for  such  cause  the  council  shall  readvertise  for  other 
bids,  etc.  Under  chapter  184,  Laws  1874,  stibc,  3,  §  9,  the  common  council, 
at  the  first  meeting  in  each  year,  had  power  to  designate  the  official  papers 
without  advertising  for  bids.  The  law  of  1877  was  evidently  intended  to 
place  the  appointnoent  of  the  official  papers  in  the  retiring  council,  and  to 
give  the  advertising,  etc.,  to  the  papers  which  would  do  it  for  the  least  money. 
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It  win  be  seen  that  it  is  the  clear  intention  of  this  section  2  that  the  ad- 
vertising for  bids  shall  be  made  before  the  expiration  of  the  terms  of  the  al- 
dermen in  April  of  each  year,  because  it  requires  the  designation  of  the  pa- 
pers to  be  made  after  advertising  for  bids,  and  prior  to  the  first  qieeting  of 
the  new  board  of  aldermen  for  the  ensuing  year.  This  gives  some  clue  to 
the  meaning  of  the  language  used  in  the  first  section.  What  was  done  in 
1878  was  this:  At  a  meeting  on  the  eighth  of  April  the  common  council 
passed  resolutions  directing  the  clerk  to  advertise  for  bids  as  required  by  the 
statute,  and  required  the  clerk  to  report  to  the  common  council  on  the  third 
Taesday  of  April,  being  the  16th.  The  clerk  made  the  advertisements,  re- 
ceived the  bids,  made  the  proper  entries  in  his  minutes,  and  designated  the 
two  newspapers  in  which  the  notices  were  afterwards  printed  as  the  news- 
papers to  do  the  advertising  and  publishing  for  the  coming  year.  He  made 
his  report  to  the  common  council  of  the  bids  made,  and  stating  what  papers 
had  been  designated  by  him  as  the  successful  bidders,  on  the  sixteenth  day 
of  April,  1878.  The  report  containing  such  designation  was  received  by  the 
common  council  and  ordered  on  file.  This,  in  the  absence  of  any  other 
proof,  is  evidence  of  the  approval  of  the  common  council  of  the  designation 
made.  There  being  no  proof  to  the  contrary,  we  must  presume  that  the  bids 
were  opened  in  the  presence  of  the  mayor,  and  entered  in  the  minutes  of  the 
clerk;  and  it  must  also  be  presumed,  in  the  absence  of  proof,  that  the  proper 
bonds  were  given  by  the  successful  bidders  and  approved  by  the  mayor,  as 
required  by  law.  The  appointment  so  made  was  in  conformity  to  the  law, 
and  clearly  carried  out  its  intent,  although  there  may  be  some  difficulty  in 
saying  that  the  appointment  was  made  on  the  particular  day  specified  in  the 
act.  But  if  we  construe  the  first  Tuesday  in  April  as  meaning,  as  it  was  ev- 
idently intended  to  mean,  the  day  on  which  the  terms  of  the  aldermen  ex- 
pired, there  is  no  difficulty  in  upholding  the  appointment  as  made  in  con- 
formity to  the  act  See  McCabe  v.  Sumner,  40  Wis.  386;  Nichols  v.  Hallv- 
day,  27  Wis.  406;  Williams  v.  McDonal,  3  Pin.  331. 

The  only  other  objection  to  the  proceedings  is  that  the  work  of  the  im- 
provement was  let  by  two  separate  contracts,  one  in  1S78  and  the  other  in 
1882.  The  statute  does  not  direct  that  every  work  of  improvement  ordered 
shall  be  let  by  one  contract,  nor  does  it  fU^x  any  time  within  which  the 
work  shall  be  let.  It  authorizes  the  board  of  public  works  to  reject  all  bids 
for  the  proposed  work  when  the  lowest  bid  for  the  same  shall  appear  to  the 
board  to  be  unreasonably  high,  and  in  such  case  to  relet  the  work  anew. 
Sections  9, 10,  subc,  5,  c.  184,  Laws  1874.  In  the  cases  at  bar  it  appears  that 
the  board  advertised  for  bids  for  the  whole  work  in  1878,  but  could  get  no 
satisfactory  bids.  They  then  advertised  for  the  work  on  a  part  of  the  street, 
and  got  bids  which  were  acceptable  for  that  part  of  the  work.  Some  at- 
tempt was  afterwards  made  to  get  bids  for  the  rest  of  the  work,  but  no  sat- 
isfactory offers  were  made  until  in  1882,  when  the  work  was  let  and  per- 
formed. There  is  no  evidence  in  the  case  which  tends  even  to  show  that  the 
plaintiffs  were  in  any  way  injured  by  this  delay,  nor  by  the  fact  that  a  part 
of  the  work  was  performed  under  a  separate  contract  from  the  one  in  1882. 
As  this  is  an  equitable  action,  any  irregularity  in  the  proceedings  which 
does  not  prejudice  the  plaintiffs,  or  affect  the  substantial  justice  of  the  tax, 
is  not  a  sufficient  ground  for  avoiding  the  assessment.  Section  35,  subc.  18, 
c.  184,  Laws  1874. 

Upon  the  evidence  in  these  cases  we  see  no  sufficient  reason  for  setting 
aside  the  tax  sale  or  the  improvement  certificates. 

The  judgment  of  the  county  court  in  each  case  is  reversed,  and  the  causes 
are  remanded,  with  directions  to  that  court  to  enter  judgment  dismissing 
the  complaint  of  the  plaintiff  in  each  case. 
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D1CK8ON  f>.  City  of  Bacins. 

Filed  February  23,  1886. 

1.  Municipal  Corporation — Street  Opening  —  Contemplated  Ebectiof  of  Bbidgb — 

Benefits. 

Where  a  street  is  opened  in  a  city,  with  a  view  to  the  erection  of  a  bridge,  at  its 
termination,  over  a  river,  in  estim'ating  the  benefits  to  the  lots  fronting  on  such 
street,  tlie  commissioners  mav  take  into  consideration  the  benefits  which  will  ac- 
crue from  the  erection  of  the  bridge, 

2.  Same — Racine  City— Appeal  from  Assessment— Reducing  Assessment. 

On  an  appeal  from  an  assessment  the  jury  cannot  reduce  the  assessment  on  a  lot 
on  the  ground  that  the  total  amount  01  the  assessment  is  too  large,  as  the  deter> 
mination  of  the  commissioners,  in  fixing  the  assessment  district,  and  in  fixing  the 
total  amount  of  the  special  assessment,  is  conclusive,  and  not  subject  to  review. 

3.  Same — Burden  of  Proof. 

The  burden  of  proof  on  such  an  appeal  rests  on  the  lot-owner  to  show  that  he 
has  been  assessed  more  than  his  due  proportion. 

Appeal  from  circuit  court,  Racine  county. 

Fish  cfe  Dodge,  for  appellant.    Samuel  Ritchie,  for  respondent. 

Taylor,  J.  This  case  has  been  before  this  court  on  a  former  appeal,  and 
it  was  then  decided  that  the  only  question  to  be  considered  upon  the  appeal 
from  the  assessment  of  the  benefits  on  the  appellant's  propeity  was  whether 
the  assessment  of  benefits  was  equal,  in  view  of  the  fact  that  a  certain  sum 
was  to  be  assessed  upon  certain  property  mentioned  in  the  report  of  the  com- 
missioners, and  confirmed  by  the  city  council.  See  61  Wis.  545,  and  21 N.  W. 
Rep.  620.  In  other  words,  a  fixed  sum  of  money  is  to  be  raised  by  taxing  a 
certain  number  of  lots  in  said  city;  and  tljat  tax  is  to  be  apportioned  upon 
such  lots  in  proportion  to  the  benefits  which  will  accrue  to  them,  respectively, 
by  the  opening  of  the  new  street  in  said  city.  The  benefits  are  to  be  assessed 
upon  the  several  lots,  not  upon  the  basis  of  the  actual  benefits  which  will 
accrue  to  the  several  lots  by  the  opening  of  the  new  street,  but  upon  the  basis 
of  comparative  benefits  to  the  several  lots  which  must  bear  the  whole  assess- 
ment in  any  event. 

The  case  has  been  again  tried  by  the  circuit  court  upon  the  theory  as  laid 
down  by  this  court  on  the  former  appeal.  Upon  the  present  appeal  the  coun- 
sel for  the  appellant  insist — First,  that  the  verdict  is  unsupported  by  the  evi- 
dence; and,  second,  that  the  court  erred  in  instructing  the  jury. 

It  is  urged  that  because  some  of  the  witnesses  testified  that  the  mere  open- 
ing of  the  street  without  the  construction  of  a  bridge  across  the  river  at  one 
end  of  the  street  would  be  no  benefit  to  any  of  the  lots  which  were  assessed 
for  benefits,  therefore  the  assessments  upon  the  appellant's  lots  were  unequal 
and  unjust;  and  that,  in  such  a  case,  the  only  proper  assessment  would  be 
to  assess  all  the  lots  equally.  We  do  not  think  this  would  follow.  In  such 
case  the  most  equitable  rule  would  be  to  assess  the  lots  according  to  their 
value;  and,  for  anything  appearing  in  the  evidence,  they  may  have  been  so 
assessed.  We  are,  however,  of  the  opinion  that  in  assessing  benefits  the 
commissioners  and  jury  would  be  justified  in  taking  into  consideration  the 
benefits  which  would  accrue  to  the  lots  from  the  expectation  that  a  bridge 
would  be  constructed  across  the  river,  at  the  end  of  the  street,  within  a  rea- 
sonable time.  The  reason  for  opening  the  street  was  to  make  an  approach 
to  a  bridge,  the  construction  of  which  was  contemplated  by  the  city  in  the 
near  future.  It  would  seem  absurd  to  say  that  such  fact  should  have  no  ef- 
fect in  estimating  benefits.  The  opening  of  this  street  in  question  rendered 
it  practicable  for  the  city  to  construct  a  bridge,  at  the  end  of  it,  across  the 
river,  and  without  this  street  no  such  bridge  could  have  been  constructed 
which  would  have  been  of  any  public  use.  The  opening  of  the  street  ren- 
dered it  practicable  to  build  a  bridge  at  that  place  across  the  river,  which 


Digitized  by  VjOOQ IC 


Wis.]  DICKSON   V.  CITY  OF   RACINE.  59 

would  be  a  great  public  convenience ;  and,  it  appearing  also  that  it  was  al- 
most a  public  necessity  to  have  a  bridge  at  that  place,  it  would  seem  reason- 
able that  such  fact  would  tend  to  enhance  the  value  of  the  property  in  the 
vicinity  of  such  new  street,  and  it  was  for  the  jury  to  determine  whether 
that  fact  did  or  would  enhance  the  value  of  the  plaintiff's  lots.  This  view  of 
the  case  was  entertiiined  by  the  supreme  court  of  Ohio  in  the  case  of  Cham- 
berlain V.  Cleveland,  34  Ohio  St.  551-568.  We  think  the  ruling  of  the  circuit 
court  upon  this  question  on  the  trial  of  this  case  was  sufficiently  favorable  to 
the  appellant.  We  do  not  deem  it  profitable  to  discuss  the  questions  of  fact 
upon  the  evidence.  We  think  there  is  evidence  to  sustain  the  verdict  as  to 
the  amount  of  the  benefits,  and  that  is  sufficient  to  sustain  the  verdict  in  this 
court. 

It  is  insisted  that  the  circuit  judge  erred  in  instructing  the  jury  as  follows: 
"Nor  can  you  reduce  plaintiff's  assessments  on  the  ground  that,  in  your  opin- 
ion, the  total  amount  of  the  assessments  in  this  matter  is  too  large,  because 
the  determination  of  the  commissioners  in  fixing  the  assessment  district,  and 
in  fixing  the  total  amount  of  the  special  assessments,  is  conclusive,  and  not 
subject  to  review.  The  assessment,  as  made  by  the  commissioners,  is  pre- 
sumed to  be  just  and  equal,  and  the  burden  of  proof  rests  on  the  plaintiff  to 
show  that  he  has  been  assessed  more  than  his  due  proportion. "  This  instruc- 
tion was  excepted  to  by  the  appellant.  It  will  be  seen  by  an  examination  of 
it  that  it  contains  two  distinct  propositions,  and  if  either  proposition  is  cor- 
rect, then  the  exception  is  not  well  taken,  according  to  well-established  rules. 
We  will,  however,  treat  the  exception  as  properly  taken  to  both  propositions, 
as  no  point  was  made  by  the  respondent's  counsel  as  to  the  sufficiency  of  the 
exception.  It  can  hardly  be  contended  that  there  is  any  error  in  the  first  pro- 
position. It  is  in  strict  accordance  with  what  was  decided  in  this  case  on  the 
former  appeal.  Treating  the  exception  taken  as  an  exception  to  the  last  pro- 
position in  the  instruction,  we  do  not  think  the  instruction  erroneous. 

By  an  examination  of  the  statute  prescribing  the  manner  of  making  these 
assessments  in  the  city  of  Kacine,  it  will  be  seen  that  the  assessment,  when 
made  and  confirmed  by  the  council,  is  conclusive  on  the  city.  This  is  not 
unjust  to  the  city,  as  its  own  council  have  the  power  of  review  in  the  first 
instance,  and  the  city  ought  not  to  complain  that  it  is  debarred  from  appeal- 
ing from  an  assessment  confirmed  by  its  own  officers.  The  statute  gives  an 
appeal  to  the  land-owner  alone.  On  the  appeal,  therefore,  the  assessment 
cannot  be  increased  by  the  jury,  (1)  because  the  confirmation  of  the  assess- 
ment is  final  as  to  the  city ;  and  (2)  because  an  increase  in  the  assessment  would 
eitlier  render  a  change  in  all  the  other  assessments  necessary,  or  else  it  would 
place  in  the  city  treasury  a  sum  of  money  to  which  it  would  have  no  appar- 
ent right.  Section  12  of  title  5  of  chapter  313,  Laws  1876,  being  the  charter 
of  the  city  of  Uacine,  gives  the  land-owner  an  appeal  from  the  assessment 
after  the  same  is  confirmed  by  the  council.  The  language  is:  "Any  person  or 
persons  owning  or  having  an  interest  in  any  properly  affected  by  such  assess- 
ment may,  within  twenty  days  after  the  confirmation  of  such  assessment  by 
the  common  council,  appeal  therefrom  to  the  circuit  court,*'  etc.  The  sec- 
tion then  prescribes  what  the  appellant  must  do  to  perfect  his  appeal.  Among 
other  things,  he  must  give  a  bond,  conditioned  only  to  pay  all  costs  that  may 
be  adjudged  against  him  on  such  appeal.  After  the  appeal  is  perfected,  it  is 
made  the  duty  of  the  city  clerk  "to  send  to  the  clerk  of  said  court  a  certified 
copy  of  the  assessment  of  damages  and  benefits  made  and  reported  by  the  said 
commissioners,  as  confirmed  by  the  common  council,  and  of  all  the  proceedings 
of  the  common  council  in  relation  thereto."  The  section  then  provides  that 
"the  appeal  shall  be  tried  as  ordinary  issues  of  fact  are  tried  in  said  circuit 
court;  The  form  of  the  issue  shall  be  submitted  to  the  direction  of  the  court. 
♦  *  •  If,  on  such  trial,  the  benefits  assessed  by  the  commissioners  shall 
be  diminished,  or  the  damages  so  assessed  shall  be  increased,  then,  and  in  either 
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case,  the  appellant  shall  recover  costs  on  such  appeal;  otherwise  the  city  shall 
recover  costs." 

Under  this  section  the  circuit  court  in  this  case  directed  the  following  ques- 
tions to  be  submitted  to  the  jury:  ''^ First,  Was  the  south  one-third  of  lot  live, 
block  twelve,  in  the  First  ward,  assessed  more  than  its  proper  proportion  of 
the  assessment  of  benefits  for  the  extension  of  State  street,  in  the  First  ward  ? 
Second.  If  to  the  above  question  you  answer  •  Yes,'  state  what  sum  should 
have  been  assessed  against  it?''  The  same  questions  were  submitted  as  to 
the  other  lot.  No  objection  was  made  by  the  appellant  to  the  form  of  the  is- 
sues directed,  and  upon  the  trial  the  appellant  took,  as  was  proper,  the  affirm- 
ative, and  the  city  the  negative. 

In  the  absence  of  all  evidence  given  on  the  trial  in  the  circuit  court,  the 
appeal  must  either  have  been  dismissed  for  want  of  prosecution,  or  the  court 
must  have  affirmed  the  assessment  of  the  commissioners.  The  appellant  took 
upon  himself  the  burden  of  showing  that  the  assessment  of  the  commissioners 
was  greater  than  it  should  have  been;  and  the  instruction  given  to  the  jury, 
and  which  is  now  complained  of  as  error,  was  but  declaring  a  fact  which  the 
form  of  the  question  submitted  had  already  declared  to  be  the  issue  between 
the  parties.  The  burden  of  proof  was  clearly  on  the  appellant  to  show  that 
the  assessment  w^as  more  than  his  due  proportion,  and  until  he  convinced  the 
jury  of  that  fact  it  was  their  duty  to  find  that  the  commissioners  had  assessed 
the  appellant's  property  with  its  due  proportion  of  the  benefits  derived  from 
the  opening  of  the  street. 

The  rule  which  has  been  laid  down  in  appeals  from  the  award  of  com  mis- 
sionei^,  in  case  of  taking  of  property  for  the  use  of  railroad  companies,  is  not 
applicable  to  a  case  of  this  kind.  On  such  appeal  the  whole  case  is  open  for 
retrial  on  both  sides.  On  the  appeal  of  the  land-owner,  the  railroad  company 
can  show  that  the  damages  awarded  by  the  commissioners  are  too  great,  and 
the  land-owner  can  show  tbey  are  too  small.  Upon  the  appeal  under  the 
section  of  the  charter  of  the  city  of  Racine,  the  only  question  to  be  determined 
is  whether  the  benefits  awarded  are  more  than  they  ought  to  have  been,  and 
the  city  has  no  authority  to  show  that  the  award  was  too  small.  The  burden 
of  proof  is  clearly  upon  the  appellant  in  such  case,  and  that  is  all  the  court 
instructed  the  jury. 

We  see  no  errors  in  the  record.  The  judgment  of  the  circuit  court  is 
affirmed. 


Spear  t>.  Door  Co. 

Filed  February  23,  1886. 

1.  Tax— Aonow  to  Set  Aside  Illegai>  Tax— Right  of  Mortoagob  to  Maintain. 

A  party  who  has  conveyed  real  estate,  with  covenante  of  warranty,  or  mortgaged 
real  estate,  and  covenant^  to  pay  all  taxes  subsequently  levied  thereon,  can,  after 
making  such  conveyance  or  mortgage,  maintain  an  action  to  set  aside  an  illegal  tax 
levied  upon  such  real  estate  while  he  was  the  owner  thereof. 

2.  Same— Laches — Dismissal  of  Former  Suit. 

The  fact  that  plaintiff  had  commenced  a  former  action  to  restrain  the  collection 
of  the  taxes  sought  to  be  avoided  by  the  present  action,  and  that  such  action  had 
been  dismissed  for  want  of  prosecution,  held  not  a  bar  to  the  action. 
S.  Same — Unequal  Assessment  of  Farms. 

Finding  that  the  "improved  farms  in  the  town  had  been  willfully  assessed  at  less 
than  their  actual  value,  with  intent  to  relieve  the  owners  from  the  payment  of  their 
just  proportion  of  the  taxes,"  hdd  sustained  by  the  evidence,  and  proceedings  stayed, 
and  a  reassessment  directed. 

Appeal  from  circuit  court,  Door  county. 

H.  T.  Soudder,  for  respondent.    O.  E,  Dreutzer  and  /.  /.  Tracy,  for  ap- 
pellant. 
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Taylor,  J.  This  action  was  brought  by  the  respondent  to  set  aside  cer- 
tain tax  certificates,  issued  upon  a  tax  sale  made  in  1883,  for  the  non-pay- 
ment of  the  taxes  assessed  on  certain  lands  situate  in  Door  county.  The 
taxes  for  which  the  lands  were  sold  were  fii-st  levied  in  the  year  1875.  An 
action  was  commenced  by  the  respondent  in  1876  against  the  town  treasurer 
of  the  town  in  which  said  lands  are  situate,  to  set  aside  these  taxes,  and  re- 
strain the  return  and  sale  of  said  lands  for  the  non-payment  of  the  same. 
An  injunction  was  issued  in  said  action,  restraining  the  collection  or  return 
of  said  taxes  as  delinquent.  This  action  was  never  brought  to  trial,  but  the 
injunction  was  continued  in  force,  and  the  taxes  were  not  collected,  nor 
were  the  lands  returned  as  delinquent.  In  1882  that  action  was  dismissed 
for  want  of  prosecution,  and  the  injunction  was  dissolved.  Thereafter,  and 
in  1882,  the  proper  officers  of  the  town  of  Gardner,  in  which  said  lands  were 
situate,  directed  said  taxes  of  1875  to  be  placed  on  the  tax-roll  of  that  year 
as  a  tax  on  said  lands  for  collection,  claiming  to  do  so  under  the  provisions 
of  section  1087,  Eev.  St.  1878.  The  lands  were  returned  as  delinquent  us  to 
these  taxes,  and  sold  by  the  county  treasurer  at  the  tax  sale  in  1883.  This 
action  was  commenced  within  nine  months  after  the  tax  sale  in  1883.  The 
complaint  charges  that  the  taxes  were  illegal  and  void  for  several  reasons. 
The  first  cause  of  complaint  made  by  the  respondent  is  that  the  assessors  and 
board  of  review  who  made  the  assessment  and  equalized  the  same  in  the  year 
1875,  when  these  taxes  were  first  levied,  "knowingly  and  fraudulently,  with 
intent  to  make  the  respondent  pay  more  than  his  just  share  of  taxes,  placed 
valuations  upon  his  lands  equal  to  or  above  the  actual  value;  and  upon  much 
other  property  in  said  town,  and  taxable  therein,  the  said  assessors  and  the 
said  board  of  review,  with  the  intent  to  relieve  the  owners  of  such  lands  and 
property  from  paying  their  just  share  of  the  taxes,  placed  valuations  greatly 
below  the  actual  value  of  said  lands  and  property,  and  upon  such  valuation 
the  taxes  for  said  year  1875  were  computed  in  said  town. "  It  is  also  charged 
that  certain  tracts  of  land  in  said  town,  which  were  subject  to  taxation  for 
that  year,  were  purposely  omitted  from  the  assessment  and  tax  roll,  and  that 
said  assessment  was  not  made  from  actual  view.  The  complaint  also  charges 
that  the  highway  taxes  in  said  town  that  year  exceeded  $1,000,  when  by  law 
it  was  illegal  to  levy  a  greater  sum  on  the  taxable  property  of  said  town  than 
$1,000;  and  that  certain  school  taxes  and  school-district  taxes,  placed  upon 
the  tax-roll,  were  illegal  and  void. 

On  the  trial  it  was  admitted  that  the  respondent  was  on  the  fifteenth  of 
November,  1875,  the  owner  in  fee  of  all  the  lands  described  in  the  complaint; 
that  on  the  first  of  September,  1877,  he  conveyed  a  part  of  the  lands  described 
in  the  complaint,  by  warranty  deed,  with  covenant  against  incumbrances,  to 
one  Thomas  Spear;  that  on  August  22, 1879,  he  conveyed  a  part  of  said  lands 
to  one  William  Auger  by  a  similar  warranty  deed ;  that  on  the  fifteenth  of 
Koveniber,  1875,  he  mortgaged  the  other  tracts  of  real  estate  mentioned  in 
his  complaint  to  F.  B.  Gardner  &  Co.,  and  covenanted  in  said  mortgage  to 
pay  all  taxes  subsequently  levied  on  the  said  mortgaged  premises;  that  said 
mortgiige  was  afterwards  foreclosed,  and  the  mortgaged  premises  sold,  upon 
said  foreclosure,  to  Anson,  Seth,  and  Thomas  Piper  on  the  eighth  of  April, 
1880,  and  that  the  Pipers  own  said  mortgaged  premises  so  sold  to  them  upon 
the  foreclosure  of  said  mortgage.  It  was  also  admitted  on  the  trial  as  follows : 
"That  said  Pipers  purchased  such  mortgage  and  said  premises  by  the  procure- 
ment of  said  respondent,  and  that  one  consideration  for  said  purchase,  and  of 
the  price  paid  by  said  Pipers,  was  a  verbal  understanding  between  them  and 
the  respondent,  and  his  promise  to  them  that  he  would  protect  said  premises 
from  all  prior  taxes."  After  trial  the  court  found  the  facts  admitted  on  the 
trial,  as  above  stated,  and  found  against  the  respondent  on  his  allegation  that 
his  lands  were  willfully  assessed  at  more  than  their  true  value;  and,  on  the 
allegation  that  several  parcels  of  land  liable  to  taxation  in  said  town  were 
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willfully  omitted  from  the  assessment  and  tax  roll,  the  court  found  as  a  fact 
"that,  in  making  the  assessment  for  1875  for  the  town  of  Gardner,  in  which 
said  lands  are  situate,  the  assessors  and  board  of  review  for  said  town  inten- 
tionally omitted,  in  the  valuations  which  they  placed  upon  improved  farms,  to 
include  the  value  of  improvements  thereon,  and  such  improved  farms  were 
willfully  assessed  at  less  than  their  actual  value,  with  intent  to  relieve  their 
owners  from  the  payment  of  their  just  proportion  of  the  taxes."  The  court 
also  found  as  a  fact  that  the  sum  levied  by  said  town  for  highway  and  bridge 
taxes  for  the  year  1875  was  $1,036.66,  and  that  the  population  of  the  town 
was  only  414;  that  the  land  claimed  to  be  owned  by  the  respondent  and  de- 
scribed in  the  complaint,  was  charged  with  $30.10  more  than  its  proportionate 
share  of  said  road  taxes;  that  in  1875  none  of  the  clerks  of  the  several  school- 
districts  in  said  town  delivered  or  filed  with  the  clerk  of  the  town  the  veri- 
fied statement  required  by  chapter  81,  Laws  1869;  that  the  supervisors  of 
Door  county,  in  which  the  town  of  Gardner  is  situate,  at  their  annual  meeting 
in  November,  1875,  voted  to  levy  $1,048.78  for  a  county  school  tax,  but  said 
board  did  not  determine  in  any  way  the  amount  of  such  tax  to  be  raised  in 
each  town  for  the  support  of  common  schools  therein.  The  court  also  finds 
that  the  tax  certificates  included  county  school  taxes,  some  of  them  school- 
district  taxes,  and  all  of  them  road-district  taxes.  The  court  also  finds  the 
commencement  of  the  action  in  1876,  to  enjoin  the  collection  of  said  taxes, 
etc.,  and  that  said  action  was  discontinued  for  want  of  prosecution  in  1882, 
and  prior  to  the  action  of  the  town  board  of  the  town  of  Gardner  in  placing 
said  taxes  upon  the  tax-roll  for  1882;  that  an  injunction  was  issued  at  the 
commencement  of  said  action,  enjoining  the  said  town  from  collecting  said 
taxes,  which  injunction  continued  in  force  until  said  action  was  dismissed. 

Upon  the  findings  of  fact  the  circuit  court  made  the  following  order:  (1) 
''This  being  an  action  to  avoid  a  tax  sale,  and  to  set  aside  certain  tax  certifi- 
cates purchased  and  held  by  the  defendant  county,  and  a  trial  of  said  cause 
having  been  held  at  the  general  September  term  of  said  court,  (1884,)  and  it 
appearing  to  the  court  from  the  evidence  produced  at  said  trial,  and  the  court 
being  of  the  opinion  that  said  tax  certificates  should  be  set  aside,  and  that  one 
of  the  reasons  for  setting  aside  said  sale  and  said  certificates  is  that  the  as- 
sessment of  real  property  on  which  said  tax  certificates  are  based  is  void:  now, 
therefore,  it  is  ordered  that  all  proceedings  herein  be  stayed  until  a  reassess- 
ment of  the  property  of  the  town  of  Gardner,  in  said  county,  in  which  the 
lauds  described  in  said  tax  certificates  are  situated,  can  be  had  in  accordance 
with  the  provisions  of  section  1210&  of  the  Kevised  Statutes,  as  amended  by 
section  5,  c.  255,  Laws  of  1879,  chapter  128,  Laws  1881,  and  chapter  288,  Laws 
of  1883."  (2)  "That,  in  making  said  reassessment  as  provided  for  in  said 
section  12106  as  amended,  the  proper  authorities  of  said  town  shall  compute, 
on  the  valuations  as  found  by  said  reassessment,  and  charge,  as  taxes  against 
the  lands  described  in  said  tax  certificates,  the  state  tax,  county  tax,  and  town 
tax  levied  in  said  town  for  said  year  1875,  but  shall  omit  to  charge  thereon 
the  road-district  tax,  the  county  school  tax,  and  the  school-district  tax  for  said 
year  1875;  the  same  having  been  found  void  by  the  court,  as  appears  from 
the  findings  of  fact  and  conclusions  of  law  made  and  filed  herein. "  (3)  "That, 
after  said  assessment  roll  shall  have  been  completed,  the  clerk  of  said  town 
shall  forthwith  file  said  assessment  and  tax  roll  with  the  clerk  of  said  court." 
(4)  "That,  at  any  time  before  the  expiration  of  twenty  days  after  the  filing 
of  sucli  assessment  roll,  the  plaintiff,  if  he  desires  to  contest  the  validity  of 
sucli  assessment,  may  file  with  the  clerk  of  said  court  his  objections  in  writ-' 
ing  to  such  reassessment  or  tax  roll,  a  copy  of  which  objections  shall,  within 
five  days  after  such  filing,  be  served  upon  the  attorney  for  the  defendant, 
and  proceedings  thereon  shall  be  had  as  provided  by  said  section  12106  as 
amended. "    From  this  order  the  county  appeals  to  this  court. 

The  learned  counsel  for  the  appellant  claim. that  the  court  should  not  have 
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made  the  order  in  the  case — First,  tor  the  reason  that  the  plaintiff  did  not 
show  himself  entitled  to  maintain  the  action,  not  being  the  owner  of  the 
lands  when  the  action  was  commenced;  second,  because  the  court  should  have 
dismissed  the  complaint  for  laches,  in  not  bringing  his  action  at  an  earlier 
day;  and,  third,  on  the  ground  that  the  finding  of  fact  upon  which  the  order 
is  based,  is  not  sustained  by  the  evidence. 

In  Pier  v.  Fond  du  Lac  Co.,  53  Wis.  421,  S.  C.  10  N.  W.  Rep.  686,  this  court 
«xpressly  held  that  a  grantor  who  had  conveyed  real  estate,  with  covenants  of 
warranty,  could,  after  making  such  conveyance,  maintain  an  action  to  set  aside 
an  illegal  tax  levied  upon  such  resl  estate  while  he  was  the  owner  thereof. 
We  have  no  reason  for  doubting  the  correctness  of  that  decision,  and  refer  to 
the  opinion  in  that  case  for  the  reasons  in  support  of  it.  It  is  true,  some  of 
the  lands  in  the  case  at  bar  were  not  conveyed  by  warranty  deed,  but  those 
which  were  not  were  mortgaged,  and  the  title  of  the  plaintiff  was  sold  upon 
a  foreclosure  of  such  mortgage  to  the  present  owners.  In  the  mortgage  the 
plaintiff  covenanted  to  pay  all  taxes  subsequently  levied  on  said  mortgaged 
premises.  This  mortgage  was  executed  November  15,  1875,  and  must  have 
been  before  the  taxes  for  the  year  1875  had  been  extended  on  the  tax-roll  for 
that  year.  We  think  this  was  a  covenant  to  pay  all  taxes  which  thereafter 
became  a  specific  lien  upon  said  lands  by  being  extended  upon  the  tax-roll  of 
the  town  in  which  they  were  situate.  The  rule  fixed  by  statute  as  to  who 
shall  pay  the  taxes  for  the  current  year,  as  between  grantor  and  grantee, 
when  no  agreement  is  made  in  respect  to  the  same,  goes  upon  the  theory  that 
the  taxes  are  not  a  specific  lien  upon  real  estate  until  the  tax-roll  is  completed 
and  the  taxes  extended  on  such  roll.  See  section  1153,  Rev.  St.  The  grantor 
is  not  liable,  on  his  covenant  against  incumbrances,  for  the  taxes  of  the  cur- 
rent year  unless  they  have  been  extended  on  the  tax-roll  at  the  date  of  his 
conveyance.  At  the  date  of  the  plaintiff's  mortgage  had  he  conveyed  the 
lands  by  warranty  deed,  he  would  not  have  been  liable  for  the  payment  of  the 
taxes  for  the  current  year,  unless  upon  special  agreement.  We  think,  there- 
fore, the  covenant  in  the  mortgage  to  pay  all  taxes  subsequently  levied  on  the 
lands  mortgaged,  covered  the  taxes  thereafter  charged  against  them  upon  the 
tax-roll  of  1875.  The  plaintiff  brings  himself  within  the  rule  laid  down  in 
Pier  v.  Fond  du  Lojc  Co.,  without  any  reliance  upon  the  parol  contract  ad- 
mitted to  have  been  made  with  the  purchasers  at  the  foreclosure  sale. 

The  fact  that  the  plaintiff  had  commenced  a  former  action  to  restrain  the 
collection  of  the  same  taxes  sought  to  be  avoided  by  this  action,  and  that 
such  action  had  been  dismissed  for  want  of  prosecution,  is  not  in  itself  a 
bar  to  this  action.  The  reason  why  the  action  was  not  prosecuted  is  not 
disclosed,  and  we  are  unable  to  say  that  there  may  not  have  been  good  rea- 
sons for  its  long  pendency  and  final  dismissal,  without  fault  on  the  part 
of  the  plaintiff.  Besides  that,  the  position  of  the  plaintiff  in  regard  to  those 
taxes  has  been  changed  by  the  reassessment  and  sale  of  his  lands  upon  such 
reassessment,  and  the  plaintiff  brought  his  suit  promptly  after  the  lands  were 
sold  for  the  reassessed  tax. 

As  to  the  other  point  made  by  the  counsel  for  the  appellant,  that  the  find- 
ing of  the  court  '*that  the  improved  farms  in  said  town  were  willfully  assessed 
at  less  than  their  actual  value,  with  intent  to  relieve  the  owners  from  the 
payment  of  their  just  proportion  of  the  taxes,''  is  not  sustained  by  the  evi- 
dence in  the  case,  we  cannot  agree  with  the  learned  counsel.  We  think  the 
finding  is  clearly  sustained  by  the  evidence.  This  finding  is  a  sufiicient  ground 
for  staying  the  proceedings,  and  directing  a  reassessment  for  the  purpose  of 
determining  how  much  of  the  taxes  the  plaintiff  ought  to  pay,  to  entitle  him 
to  relief  in  the  action.  We  must  adhere  to  the  decision  of  this  court  in  Web' 
ster-Glover  Lumber  Co.  v.  8t  Croix  Co.,  24  N.  W.  Rep.  417,  that,  upon  an 
appeal  from  this  order,  we  cannot  pass  upon  the  correctness  of  the  decision 
of  the  dicuit  court  in  holding  that  the  school  taxes  and  road  taxes  are  void^ 
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and  that  the  plaintiff  should  not  be  required  to  pay  any  part  of  them  in  order 
to  entitle  himself  to  relief. 

It  is  further  insisted  by  the  learned  counsel  for  the  appellant  that  as  section 
1087,  Rev.  8t.,  made  it  the  duty  of  the  town  board  to  place  the  taxes  of  1875, 
the  collection  of  which  had  been  restrained  by  injunction,  and  which  injunc- 
tion had  been  dissolved  in  1882,  upon  the  tax-roll  of  1882,  the  validity  of  such 
taxes  so  placed  upon  the  tax-roll  cannot  thereafter  be  questioned  for  any  cause. 
We  are  of  the  opinion  that  notwithstanding  this  section  directs  the  town 
officers  to  place  the  taxes,  the  collection  of  which  has  been  enjoined,  upon  the 
next  tax-roll,  such  direction  does  not  validate  such  taxes,  so  that  the  owner 
of  the  real  estate  may  not  attack  their  validity  for  causes  going  to  the  ground- 
work of  the  original  assessment,  and  which  show  that  the  taxes  so  placed 
upon  the  tax-roll  are  unequal  and  unjust  in  any  case  where  such  injunction 
has  been  dissolved  for  want  of  prosecution,  and  not  upon  the  merits. 

The  order  appealed  from  is  affirmed,  without  prejudice  to  the  appellant's 
right  to  contest  the  correctness  of  the  rulings  of  the  circuit  court,  as  to  the 
school  and  road  taxes,  upon  the  entry  of  the  final  Judgment  in  the  action. 
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Hawkins,  Co.  Atty.,  etc.,  v.  Watkins,  Co.  Auditor,  etc. 

Filed  March  1,  1886. 
OouHTT  Attobney's  Salabt. 

Under  Gen.  St.  1878,  c.  7,  {  3,  the  salary  of  a  county  attorney,  as  fixed  by  the 
county  board,  is  not  thereafter  subject  to  revision  by  such  board  during  his  official 
terru.    Mitchell,  J.,  dissenting. 

Appeal  from  an  order  of  the  district  court,  Carlton  county,  sustaining  de- 
murrer, etc. 

8.  F,  White,  White  &  Reynolds  and  Hawkins  cfe  Oldenburg,  for  respondent, 
H.  H.  Hawkins.    Ensign  dk  Cash,  for  appellant,  F.  A.  Watkins. 

Yandebburoh,  J.  Prior  to  the  amendment  of  1870  the  statute  provided 
that  county  attorneys  should  ''receive  a  salary  not  exceeding  twelve  hundred 
dollars  per  annum,  to  be  fixed  by  the  board  of  commissioners,  and  paid  from 
the  treasury  of  the  county."  By  Gen.  Laws  1870,  c.  33,  this  section  was 
amended  so  as  to  read  as  follows:  "The  county  attorneys  shall  receive  a  sal- 
ary of  not  exceeding  twelve  hundred  dollars  per  annum,  to  be  fixed  by  the 
boartl  of  county  commissioners:  ♦  ♦  ♦  provided,  that  any  county  attor- 
ney feeling  himself  aggrieved  by  the  act  of  the  county  commissioners  in  fix- 
ing such  salary  may  appeal  to  the  district  court  of  the  proper  county ;  and 
the  judge  of  said  court  ♦  *  *  shall  proceed  to  determine  such  appeal  in 
a  summary  manner,  and  shall  allow  such  sum  for  such  salary  as  he  shall 
deem  just  and  reasonable,  not  exceeding  $1,200  per  annum,  ♦  *  «  and 
the  amount  so  determined  upon  shall  be  the  salary  of  such  county  attorney 
from  the  time  of  the  fixing  of  the  salary  by  such  county  commissioners  from 
which  such  appeal  was  taken  to  the  end  of  the  term  for  which  such  salai^y 
wait  so  fixed,  and  for  which  such  county  attorney  was  elected,  unless  altered 
or  changed  by  such  court  or  judge  for  good  cause  shown."  The  amended 
statute,  in  which  the  former  provision  is  thus  incorporated,  must  thus  be 
read  as  a  whole,  in  determining  what  the  legislature  meant  by  the  act,  in  its 
present  form,  in  respect  to  the  term  for  which  the  salary  fixed  by  the  com- 
missioners is  to  continue,  and  whether,  in  case  no  appeal  is  taken,  they  may 
revise  their  action  from  time  to  time. 

We  may  concede  that,  under  the  statute  as  it  stood  before  the  amendment, 
this  question  was  unsettled  and  involved  in  doubt.  As  the  statute  now  stands, 
we  are  only  concerned  with  its  construction  in  its  present  form;  and,  in  plac- 
ing our  interpretation  upon  it,  we  are  entitled  to  examine  and  consider  the 
whole  context,  though  the  immediate  object  of  inquiry  be  the  meaning  of  the 
first  clause. 

In  amending  the  statute  the  legislature  evidently  proceeded  upon  the  under- 
standing that  the  salary  once  determined  and  fixed  by  the  board  of  county 
commissioners  is  not  subject  to  be  revised  and  again  fixed  during  the  exist- 
ing term  of  the  officer.  This  intention  of  the  legislature  is  made  clear  by  tlie 
subsequent  reference  to  such  act  of  the  commissioners  in  tlie  clause  in  which 
it  is  provided  that  the  salary  fixed  by  the  judge,  on  appeal,  sliall  be  the  salary 
of  the  county  attorney  "to  the  end  of  the  term  for  which  the  salary  was  so 
fixed"  by  the  county  commissioners  in  the  particular  case,  "and  for  which 
such  county  attorney  was  elected."  The  clause  last  cited  seems  to  have  been 
added  for  greater  certainty,  and  to  indicate  that  the  action  of  the  board  once 
had  is  final  for  the  period  designated,  and  is  not  sooner  subject  to  revision. 
This  amendment,  thus  embodying  all  the  provisions  on  the  subject,  expresses 
the  construction  placed  by  the  legislature  thereon  in  and  by  the  act  itself. 
Upon  the  election  of  a  county  attorney  the  board  may  fix  his  salary,  which, 
v.27N.w.no.l — 5 
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except  in  case  of  appeal,  will  stand  as  thus  fixed  for  the  fuB  term  for  which 
he  was  elected.    Order  affirmed. 

Mitchell,  J.,  {dissenting,)  That  the  fixing  of  the  salary  of  a  public  officer 
does  not  constitute  a  contract  between  him  and  the  public,  but  that  the  leg- 
islature may  modify  or  reduce  the  same  from  time  to  time,  as  their  ideas  of 
public  interests  may  dictate,  is  so  well  settled  as  to  be  axiomatic.  It  is 
equally  well  settled  that  this  power  maybe  delegated  to  a  city  council,  county 
board,  or  other  such  body.  By  Gen.  St.  c.  7,  §  3,  prior  to  the  amendment 
of  1870,  I  think  this  power  in  regard  to  the  salary  of  county  attorneys  was 
fully  delegated  to  the  board  of  county  commissioners,  so  that  they  could,  sub- 
ject to  the  limitation  as  to  amount,  do  whatever  the  legislature  miglit  have 
done  in  the  premises.  This  construction  was  also  impliedly  recognized  by 
the  legislature  in  the  act  of  1870,  (Laws  1870,  c.  33,)  when  they  deemed  it 
necessary  to  expressly  provide  that,  in  cases  where  the  salary  had  been  fixed 
on  appeal  by  the  district  court,  it  should  not  afterwards  be  changed  except  by 
the  judge  during  the  current  term  of  office  of  the  then  incumbent. 

I  find  nothing  in  the  amendment  of  1870  which,  in  my  judgment,  changes, 
or  was  intended  to  change,  the  law,  or  abridge  the  powers  of  the  county 
board  in  this  regard,  except  in  cases  where  the  salary  had  been  fixed  by  the  court 
on  appeal.  The  language  of  the  act  is  rather  involved  and  awkward,  and  un- 
der a  narrow  microscopic  examination  some  word  or  phrase  may  be  found  which 
might  seem  to  give  color  to  an  opposite  view.  But  a  consideration  of  the 
language  of  the  entire  act,  read  in  the  light  of  its  evident  object,  satisfies  me 
that  the  sole'purpose  was  to  give  an  incumbent  of  the  office,  who  was  dissat- 
isfied with  the  amount  of  salary  allowed  him  by  the  board,  to  appeal  to  the 
court,  and  have  the  amount  fixed  by  the  judge;  and  then,  in  order  that  the 
determination  of  the  judge  might  not  be  rendered  nugatory  by  any  subse- 
quent action  of  the  county  board,  it  was  provided  that  in  such  cases  the  sal- 
ary should  remain,  during  the  current  term  of  the  then  incumbent,  at  the 
amount  fixed  by  the  court,  unless  altered  or  changed  by  the  judge  himself; 
in  short,  that  the  restriction  upon  the  power  of  the  board  to  alter  or  change 
is  limited  to  cases  where  the  court  has  made  the  allowance.  In  such  cases 
the  power  is  vested  solely  in  the  judge.  In  other  cases  the  power  remains  in 
the  board  as  before. 


BUTMAN  V.  JASiES. 
Filed  March  1,  1886. 

1.  MOBTQAGB— RbOORD  OF  DEFEASANCE. 

A  bond  for  the  reconveyance  of  land  made  at  the  same  time  and  bearing  the 
same  date  as  an  absolute  deed  thereof  is,  if  so  intended,  an  instrument  of  defeas- 
ance within  the  meaning  of  section  23,  c.  40,  Gen.  St.  1878,  and,  if  duly  recorded, 
protects  the  right  of  defeasance,  which  it  is  intended  to  secure,  against  all  persons, 
without  any  notice  to  them  except  such  as  is  given  by  the  record. 

2.  Same — Deed  and  Defeasance  a  Mortgage. 

Where  a  deed  of  land,  absolute  in  terms,  and  a  simultaneous  bond  for  reconvey- 
ance, duly  recorded,  constitute  a  mortgage,  t.  e.,  the  grantee  in  the  deed  has  no  in- 
terest in  the  land  subject  to  levy  or  to  the  lien  of  a  judgment  against  him. 

3.  Same— Execution  Sale— Cloud  on  Title. 

An  execution  sale  of  the  land  upon  a  judgment  against  him,  and  the  issue  of  a 
certificate  of  sale  thereupon,  create  a  cloud  upon  the  grantor's  title,  to  remove 
which  the  customary  equitable  action  may  be  maintained. 

4t,  Injunction— Cutting  Timber  on  Land. 

When  growing  timber  constitutes  the  principal  value  of  land,  the  cutting  thereof 
is  irreparable  injury  in  the  equitable  sense,  and  may  properly  oe  restrained  by  in- 
junction. 
Qilfillan,  C.  J.,  and  Dickhtson,  J.,  dissent. 
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Appeal  from  an  order  of  the  district  court.  Rice  county,  refusing  a  new 
trial,  etc. 

Ajufon  L.  Keyes,  for  respondent,  Martha  Butman.  Mott  dk  Gipson,  for  ap- 
pellant, Oliver  James. 

Berry,  J.  The  deed  of  the  land  in  controversy  from  the  plaintiffs  to 
Rogers,  and  the  bond  for  the  reconveyance  of  the  same  from  Rogers  to  the 
plaintiff,  were  made  as  part  of  one  transaction,^ bore  the  same  date,  and  both 
were  duly  recorded  before  the  defendant's  alleged  attachment  was  levied. 
Competent  testimony  amply  justifies  the  trial  court  in  its  findings  that  the 
deed  was  given  as  security  merely  for  a  loan  of  money  by  Rogers  to  the  plain- 
tiff, and  that  the  transaction  evidenced  by  the  two  instruments  was  intended 
by  the  parties  to  be,  and  in  legal  effect  was,  a  mortgage. 

By  section  28,  c.  40,  Gen.  St.  1878,  "when  a  deed  purports  to  be  an  absqlute 
conveyance  in  terms,  but  is  made,  or  intended  to  be  made,  defeasible  by  force  of 
a  deed  of  defeasance,  or  other  instrument  for  that  purpose,  the  original  con- 
veyance shall  not  be  thereby  defeated  or  affected  as  against  any  person  other 
than  the  maker  of  the  defeasance,  or  his  heirs  or  devisees,  or  persons  having 
actual  notice  thereof,  unless  the  instrument  of  defeasance  is  recorded  in  the 
registry  of  deeds  of  the  county  where  the  lands  lie. "  This  section  does  not 
require  that  what  it  styles  the  "instrument  of  defeasance"  shall  be  a  formal 
deed  of  defeasance,  but  permits  it  to  be  any  "other  instrument  for  that  pur- 
pose" (with,  we  presume,  the  qualification  that  it  be  in  its  terms  reasonably 
adapted  to  subserve  that  purpose)  by  which  the  deed  "is  made,  or  intended  to 
be  made,  defeasible. "  Xow,  a  bond  for  a  reconveyance  upon  the  payment  of 
a  specified  sum  and  interest,  at  a  specified  time,  made  at  the  same  time  and 
of  the  same  date  as  the  deed,  is  not  only  an  instrument  in  form  and  tewns 
i*easonab]y  adapted  and  appropriate  to  serve  as  a  defeasance,  (Rice  v.  liice,  4 
Pick.  849,)  but  we  venture  to  assert  that  it  is  the  instrument  which  always 
has  lieen  and  now  is  in  most  common  use  in  this  state  for  that  purpose.  It 
is  therefore,  in  our  opinion,  an  instrument  of  defeiusance  within  the  meaning 
of  section  23,  if  so  intended;  and,  if  duly  recorded,  it  protects  the  right  of 
defeasance  which  it  is  intended  to  secure  against  all  persons,  without  any  no- 
tice to  them  except  such  as  the  record  of  the  instrument  gives. 

This  conclusion  is  not  inconsistent  with  the  doctrine  of  Buse  v.  Page,  32 
Minn.  Ill,  S.  C.  19  N.  W.  Rep.  736,  and  20  N.  W.  Rep.  95,  viz.,  that  "where 
A.  conveys  land  to  B.  by  absolute  deed,  and  B.  at  the  same  time  executes  to 
A.  a  bond  or  agreement  conditioned  to  reconvey  the  land  to  A.  upon  pay- 
ment of  a  certain  sum  of  money,  at  a  time  specified,  the  transaction  between 
the  parties  lipon  this  simple  state  of  facts  purports  to  be,  and  prima  facie 
is,  what  is  called  a  conditional  sale,  and  not  a  mortgage."  While  the  trans- 
action thus  spoken  of  is  a  conditional  sale  prima  facie,  it  is  such  prima  facie 
only,  and  hence,  upon  its  face,  its  character  as  a  conditional  sale  instead  of  a 
mortgage  is  disputable;  so  that  whoever  takes  title  while  it  is  upon  record 
takes  subject  to  the  right  of  the  party  c]aiming  under  the  alleged  defeasance 
to  show  that  though  the  transaction  is  pnma/acie  a  conditional  sale  it  is 
in  legal  effect  a  mortgage.  The  opinion  in  BiLse  v.  Page  proceeds  upon  this 
very  theory.  Page  took  title  without  any  notice  of  the  alleged  defeasance,  in 
that  case,  except  such  as  the  record  furnished;  but  so  far  from  concluding  or 
resting  upon  the  idea  that  he  therefore  took  title  free  from  the  alleged  de- 
feasance, the  opinion  goes  on  to  examine  and  consider  the  facts  of  the  case  for 
the  purpose  of  showing  that  the  transaction  was  in  fact  and  legal  effect  what 
it  prima  facie  purported  to  be  upon  the  face  of  the  papers,  viz.,  a  conditional 
sale.  So  that  the  view  taken  by  this  court  in  Buse  v.  Page,  so  far  from  an- 
tagonizing the  views  above  expressed  in  the  case  at  bar,  is  exactly  in  line 
with  them. 

It  follows  from  what  we  have  said  that  the  fact  that  the  bond  does  not  show 
upon  its  face  the  intention  with  which  it  was  executed,  and  that  it  was  In- 
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tended  as  a  defeasance,  does  not  make  a  case  of  an  unrecorded  conveyance 
witliin  the  meaning  or  influence  of  section  21  of  the  same  chapter  of  the  statute 
in  which  section  23,  supra,  is  found.  And  as  section  21  is  the  only  provis- 
ion of  our  statute  changing  the  rule  of  the  common  law,  it  further  follows  that 
an  attachment  or  Judgment  against  the  person  to  whom  the  deed  which  ''pur- 
ports to  an  absolute  conveyance  is  made"  becomes  k  lien  on  the  actual  inter- 
est only  of  such  person  in  th^  land  as  such  Interest  existed  at  the  levy  of  the 
one  or  the  docketing  of  the  other.  Lambevton  v.  Merchants*  Nat,  Bank,  24 
Minn.  281.  And  in  a  case  like  this  at  bar,  where  the  debtor's  right  as  respecta 
the  land  is  simply  that  of  a  mortgagee,  he  has  no  "actual  interest"  therein 
subject  to  levy,  and  therefore  the  levy  of  an  attachment  or  execution  against 
him  upon  the  land  in  no  way  lays  hold  of  or  affects  it.  This  conclusion  dis- 
poses of  the  most  important  question  in  the  case.  The  deed  from  plaintiff  to 
Rogers,  when  taken  in  connection  with  the  bond,  being  a  mortgage  simply, 
defendant's  attachment  and  judgment  against  Rogers  never  became  a  lien 
upon  the  land,  and  therefore  defendant's  apparent  title  is  invalid,  the  title  of 
the  land  being  in  the  plaintiff.  This  conclusion  renders  it  unnecessary  to  in- 
quire whether  the  trial  judge  was  or  was  not  accurately  right  in  his  views  as 
to  the  matter  of  constructive  notice,  or  as  to  its  being  incumbent  upon  de- 
fendant to  show  want  of  notice. 

The  certificate  of  sale  issued  to  defendant  by  the  sheriff,  upon  the  sale  of 
the  land  upon  defendant's  judgment  against  liogers,  conferred  an  appearance 
of  title  which  was  a  cloud  upon  plaintiff's  title  because  extrinsic  evidence 
was  required  to  show  its  invalidity.  Van  Wyck  v.  Knevals,  106  U.  S.  360; 
S.  C.  1  Sup.  Ct.  Rep.  336.  To  remove  the  cloud  the  customary  equitable  action 
was  properly  brought.  If  there  were  any  Issues  in  the  action  for  a  jury,  their 
submission,  if  desired,  should  have  been  specifically  demanded,  as  it  was  not^ 
Chadboum  v.  Zihdor/,  24  N.  W.  Rep.  308. 

The  court  finds  that  the  land  is  chiefly  valuable  for  its  maple  timber,  and 
will  be  greatly  damaged  by  the  cutting  down  of  the  same;  that  defendant  has 
at  different  times,  under  a  claim  of  right,  entered  upon  the  land  and  cut  down 
valuable  maple  trees  growing  thereon ;  and  that  before  the  commencement  of 
the  action  he  threatened  and  intended  to  cut  down  said  timber,  and  convert 
it  to  his  own  use,  from  time  to  time,  at  his  convenience.  This  is  a  case  of 
"irreparable  injury,"  in  the  equitable  sense.  The  cutting  will  destroy  that 
which  is  essential  to  the  principal  value  of  the  land,  and  in  such  cases  an  in- 
junction is  a  proper  and  usual  remedy.  Fulton  v.  Harman,  44  Md.  251; 
Qause  v.  Perkins,  3  Jones,  Eq.  177;  Thuetcher  v.  Humble,  44  Ind.  444, 

In  our  opinion  the  foregoing  conclusions  dispose  of  the  merits  of  this  case. 
Many  points  are  made  upon  the  brief  of  counsel  to  which  we  have  not  deemed 
it  necessary  to  advert  specifically.  Many  exceptions  were  taken  to  the  con- 
duct of  the  trial  below,  and  though  most  of  them  must  be  immaterial  in  the 
view  which  we  have  taken  of  the  case,  yet  if  any  are  well  taken,  upon  look- 
ing over  the  whole  record,  we  are  cle^r  that  there  is  no  error  which  can  have 
substantially  prejudiced  the  defendant. 

Order  refusing  to  grant  a  new  trial  affirmed. 

GiLFiLLAN,  C.  J.,  (dissenting.)  I  dissent  from  the  decision  upon  the  first 
point.  I  think  section  23,  c.  40,  Gen.  St.  1878,  means  that  a  recorded  deed 
of  conveyance,  absolute  by  its  terms,  shall  (whatever  the  unexpressed  inten- 
tion of  the  parties  may  have  been)  have  effect  as  an  absolute  deed  with  the 
exceptions  specified,  unless  there  is  also  recorded  an  instrument  expressing 
or  showing  an  intent  contrary  to  or  qualifying  that  expressed  in  the  deed; 
and  that  it  is  not  enough,  for  the  purposes  of  the  section,  that  an  instrument 
recorded  and  relied  on  as  a  defeasance  may,  as  between  the  parties,  be  shown 
by  extrinsic  evidence  (oral  or  other  evidence)  to  have  been  intended  by  them 
to  have  that  effect.     In  other  words,  the  section  does  not  mean  that  the  in- 
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strament  may  be  so  framed  as  that  its  character  as  a  defeasance  shall  not  ap- 
pear without  resort  to  other  (perhaps  oral)  evidence.  The  record  should  show 
it  to  be  an  instrument  of  defeasance.  When  the  section  says  ** instrument  of 
defeasance, "  it  means  an  instrument  which  of  itself  is  such,  though  it  may 
be  in  any  form  if  the  intention  appears  from  it. 

It  is  the  general  theory  and  plan  of  the  registry  laws  that,  as  to  all  interests 
in  real  estate  acquired  through  contract,  the  record  shall  show  the  exact  legal 
effect  of  the  contract  and  character  of  the  interest.  It  will  be  an  anomaly 
in  those  laws  if,  while  the  record  makes  it  appear  that  a  man  has  one  kind  of 
interest,  he  can  claim  another  kind  not  shown  by  the  record,  against  those 
persons  whom  such  laws  intend  to  protect.  This  deed  and  bond  show  on 
their  face,  and  their  record  shows,  (if  unexplained  by  other  evidence,)  a  con- 
ditional sale,  and  not  a  mortgage.  The  bond  is  an  agreement  to  reconvey, 
and  not  a  defeasance.  Buse  v.  Page,  32  Minn.  Ill;  S.  C.  19  N.  W.  Rep. 
736,  and  20  N.  W.  Rep.  95.  By  the  record  the  estate  of  the  grantee  in  the 
deed  is  the  fee,  subject  to  his  contract  to  convey.  The  decision  of  the  court 
places  the  fee  (resorting  to  extrinsic  evidence  for  the  purpose)  in  the  grantor, 
contrary  to  the  record. 

The  court  below  also  erred  in  holding  the  record  of  the  deed  and  bond  to  be 
constructive  notice  that  the  transaction  was  a  mortgage.  The  record  is  con- 
structive notice  of  instruments  only  according  to  their  legal  operation  and 
effect, — is  notice  only  of  what  they  are  upon  their  face, — unless  they  contain 
some  information  which  makes  it  thedutj'of  one  seeing  the  record  to  inquire 
further.  That  possibly  this  transaction,  prima  faHe  a  conditional  sale,  may 
have  been  intended  by  the  parties  to  it  as  a  mortgage  did  not  make  it  the 
duty  of  any  one  to  inquire  beyond  the  record.  He  could  rely  upon  the  trans- 
action being  just  what  the  parties  by  the  record  made  it  appear  to  be.  If 
this  were  not  so,  the  value  of  the  registry  laws  as  a  protection  would  be 
greatly  diminished.  It  is  not  uncommon  that  one  for  the  purpose  of  secur- 
ity conveys  by  absolute  deed,  without  any  written  contract  for  defeasance  or 
reconveyance;  but  because  this  may  be,  and  sometimes  is,  done,  canhot  one 
rely  on  the  record  of  the  deed?  Must  he  as  to  every  such  deed  inquire  beyond 
the  record  to  ascertain  whether  the  parties  did  not  intend  the  deed  as  a  mort- 
gage? 

Dickinson,  J.  I  concur  in  the  foregoing  dissenting  opinion  of  the  chief 
justice. 


Hastings  &  D.  Ry.  Co.  v,  Whitney  and  another. 

Filed  March  1.  1886. 

Railroad  Land  Grawt— Act  or  Congress  of  July  4,  1866— Exceptions— Homestead 
Entries. 

An  act  of  congress  of  July  4.  1866,  in  aid  of  the  construction  of  a  railroad,  pcrants 
to  the  state  of  Minnesota  lands  within  certain  limits,  with  the  exception,  among 
others,  of  those  lo  which  it  **  shall,"  when  the  line  of  road  is  definitely  located, 
**  appear  ♦  »  ♦  that  the  right  of  pre-emption  or  homestead  settlement  has  at- 
tacned."  Held^  that  lands  of  which  there  is  a  homestead  entry  of  record,  valid 
npon  its  face,  are  within  the  exception. 

Appeal  from  a  judgment  of  the  district  court,  Ramsey  county. 

Cole  cfe  Bramhall,  for  respondent,  Hastings  &  D.  Ry.  Co.  M.  0,  Little,  for 
appellants,  Julia  D.  Whitney  and  another. 

Berry,  J.  The  act  of  congress  of  July  4, 1866,  under  which  plaintiff  claims 
title  to  the  land  in  controversy,  grants  to  the  state  of  Minnesota  (to  whose 
rights  plaintiff  has  succeeded)  five  alternate  sections  of  land  on  each  side  of 
what  is  now  plaintiff's  road;  and  provides  that  "in  case  it  shall  appear  that 
the  United  States  have,  when  the  line  or  route  of  said  road  is  definitely  lo- 
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cated,  sold  any  section  or  part  thereof,  granted  as  aforesaid,  or  that  the  right 
of  pre-emption  or  homestead  settlement  has  attached  to  the  same,  or  that  the 
same  has  been  reserved  to  the  United  States  for  any  purpose  whatever,"  the 
secretaiy  of  the  interior  shall  select,  for  the  purposes  of  the  grant,  so  much 
public  land  "as  shall  be  equal  to  such  lands  as  the  United  States  have  sold  or 
otherwise  appropriated,  or  to  which  the  right  of  homestead  or  pre-emption 
settlement  has  attached,  as  aforesaid:  *  *  *  provided,  that  any  and  all 
lands  heretofore  reserved  to  the  United  States  by  any  act  of  congress,  or  in 
any  other  manner  by  competent  authority,  for  the  purpose  of  aiding  in  any 
object  of  internal  improvement,  or  other  purpose  whatever,  be,  and  the  same 
are  hereby,  reserved  and  excepted  from  the  operation  of  this  act. "  The  land  in 
dispute  is  within  what  is  known  as  the  "granted"  or  "lands  in  place"  limits 
of  the  grant.  The  important  question  in  the  case  is  whether  an  alleged  home- 
stead entry  of  one  Turner  of  the  land  in  controversy  took  it  out  of  the  opera- 
tion of  the  grant. 

The  homestead  law  provides  that  a  citizen  of  the  United  States  who  fs  head 
of  a  family  may  enter  160  acres  of  unappropriated  public  land  subject  "at  the 
time  the  application  is  made"  to  pre-emption  at  $1.25  per  acre;  and  that  the 
person  "applying"  shall,  upon  application  to  the  register  of  the  land-office  in 
which  he  is  about  to  make  such  entry,  make  affidavit  before  the  register  or 
receiver  that  he  is  the  head  of  a  family,  *  *  *  and  that  such  application 
is  made  for  his  exclusive  use  and  benefit;  that  his  entry  is  made  for  the  pur- 
pose of  actual  settlement  and  cultivation ;  *  *  *  and  upon  filing  such 
affidavit  with  the  register  or  receiver,"  and  payment  of  a  prescribed  fee,  "he 
shall  thereupon  be  permitted  to  enter  the  amount  of  land  specified."  Rev. 
St.  U.  S.  §§  2289,  2290.  A  person  desiring  to  make  a  homestead  entry  who 
by  reason  of  actual  service  in  the  army  or  navy  of  the  United  States  is  unable 
to  do  the  personal  preliminary  acts  at  the  local  land-office  required  by  the 
provisions  preceding,  **  and  whose  family  ^  or  some  member  thereof,  is  residing 
on  the  land  which  he  desires  to  enters  and  upon  which  a  bona  fide  improve- 
ment and  settlement  have  been  made,"  may  make  the  affidavit  required  by 
law  before  his  commanding  officer,  and  "upon  such  affidavit  being  filed  with 
the  register  bv  the  wife,  or  other  representative  of  the  party,  the  same  shall 
become  effectual  from  the  date  of  such  filing."     Rev.  St.  U.  S.  §  229J3. 

Turner's  alleged  homestead  entry  was  made  under  this  provision  of  law, — 
section  2293.  So  far  as  the  forms  of  the  papers  evidencing  his  entry  are  con- 
cerned, they  appear  to  have  followed  exactly  those  prescribed  in  the  circular 
instructions  issued  to  the  local  land-offices  by  the  general  land-office.  See  Zab, 
Pub.  Land  Laws,  (1877,)  151.  155,  172,  173;  2  Lester,  Land  Laws,  253.  We 
perceive  no  reason  why  these  forms  were  not  properly  prescribed,  nor  why 
they  were  not  sufficient  to  satisfy  the  law;  and  hence  we  are  not  able  to  agree 
to  the  first  position  taken  by  plaintiff's  counsel,  which  we  understand  to  be 
that  the  alleged  homestead  entry  is  void  upon  the  face  of  the  papers  by  which 
it  is  sought  to  be  evidenced. 

And  this  brings  us  to  consider  the  counsel's  second  position,  viz.,  that  the 
entry,  if  not  void  upon  these  papers,  is  void  upon  the  facts  in  the  case.  It  is 
admitted  in  pleading,  and  found  by  the  trial  court,  that  at  the  time  when 
Turner's  application  was  made  and  his  affidavit  filed  no  improvement  had 
been  made  on  the  land,  and  that  no  member  of  Turner's  family  has  ever  at 
any  time  resided  thereon.  The  terms  of  the  act  of  congress  except  from  the 
grant,  lands  within  its  limits  to  which  "it  shall  appear"  that  "the  ri(/ht  of 
pre-emption  or  homestead  settlement  has  attached. "  We  italicize  what  seem 
to  us  to  be  emphatic  words.  If  we  felt  at  liberty  to  put  an  original  construc- 
tion upon  them,  we  should  say  that  the  exception  is  not  of  lands  to  which 
some  person  claims  that  a  right  of  pre-emption  or  homestead  settlement  has 
attached,  or  to  obtain  title  to  which  under  the  pre-emption  or  homestead  laws 
some  merely  formal  steps  have  been  taken  by  him,  and  that  a  right  of  pre- 
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emption  or  homestead  settlement  cannot  be  said  to  have  attached  except 
through  compliance  with  the  substantial  provisions  of  law  which  prescribe 
the  manner  and  means  in  and  by  which  such  right  is  to  be  acquired. 

Such  would  seem  to  us  to  be  the  plain  and  natural  signification  of  the  words 
used.  As  an  original  proposition,  it  would  therefore  have  seemed  to  us  that, 
upon  the  facts  of  this  case  found  and  admitted  as  before  stated,  Turner's  entry 
was  invalid,  illegal,  null,  and  void,  and  that  it  did  not  attach  to  the  land,  or 
exclude  or  except  it  from  the  operation  of  the  grant  under  which  plaintiff 
claims ;  and  this  upon  the  ground  that  under  the  act  of  congress  (section  2293) 
the  honaflde  improvement  and  settlement,  and  the  residence  of  some  member 
of  his  family  upon  the  land,  were  indispensable  conditions  precedent  to  his 
right  of  entry,  and  were  entirely  wanting;  so  that  when  plaintiff's  road  was 
•  definitely  located,  In  March,  1867,  this  alleged  entry  made  in  May,  1865,  did 
not  appear  to  have  attached  to  the  land  so  as  to  except  it  from  the  grant.  And 
this  would  seem  to  be  in  accordance  with  the  charge  to  the  jury  in  Union  Pac, 
R.  Co.  V.  Watts,  2  Dill.  310.  But  a  long  and  almost  unbroken  series  of  rul- 
ings and  holdings  by  the  land  department  of  the  United  States  is  to  the  con- 
trary. They  are  to  the  effect  that  a  homestead  entry  of  record,  valid  upon  its 
face,  per  se  constitutes  the  land  thus  purporting  to  be  entered  land  to  which 
it  appears  that  the  right  of  homestead  settlement  has  attached,  within  the 
meaning  of  the  various  land  grants  which  have  been  made  in  aid  of  the  con- 
struction of  railroads.  This  result  is  effected  simply  by  an  entry  of  record, 
valid  upon  its  face,  without  reference  to  the  validity  of  the  entry  in  fact. 
Thomas  v.  8t.  Joseph  cfe  D.  C.  R.  Co,,  2  Copp,  Pub.  Land  Laws,  869;  \\'hite 
V.  Hastings  dk  2>.  R.  Co.,  Id.  876;  Valton  v.  Southern  Minn.  R.  Co.,  Id.  861; 
Barheau  v.  Southern  Pac.  R.  Co.,  9  Copp,  Land-owner,  81 ;  Graham  v.  Hast- 
ings <fe  2>.  Co.,  (this  case,)  Id.  236;  Whitney  v.  Maxrvell,  10  Copp,  Land- 
owner, 104;  St.  Paul,  M.  &  M.  Ry.  Co.  v.  Rouse,  Id.  215;  Hastings  &  D.  R. 
Co.  Y,  U,  S.,11  Copp,  Land-owner,  172;  Southern  Minn.  R.Ext.  Co.  v.  Gal- 
lipean.  Id.  264;  St.  Paul,  M.  <&  M.  R.  Co.  v.  Forseth,  12  Copp,  Land-owner, 
39;  U.  8.  V.  Union  Pac.  R.  Co.,  Id.  161;  Murphy  v.  Hotoe,  Id.  168;  Chicago, 
R.  J.  dk  P.  12.  Co.  V.  Boston,  Id.  259;  Hamilton  v.  Northern  Pac.  R.  Co.,  Id. 
277. 

We  have  spoken  of  this  series  of  rulings  by  the  general  land  department 
of  the  United  States  as  almost  unbroken.  If  some  rulings  made  in  such  cases 
as  Kniskem  v.  Hastings  <&  D.  R.  Co.,  2  Copp.  Pub.  Land  Laws,  858,  and 
Larson  v.  St.  Paul  ds  P.  R.  Co.,  Id.  862,  and  possibly  some  earlier  cases,  are 
to  be  regarded  as  Inconsistent  with  these,  (as  is  not  altogether  clear,)  they 
must  be  treated  as  overruled  by  the  later  holdings  above  cited.  The  act  of 
congress  of  June  2,  1872,  (section  2308,  Rev.  St.  U.  S.,)  evidently  rests  upon 
the  propriety  of  a  construction  of  the  law  like  that  given  by  the  land  depart- 
ment. 

As  to  the  weight  to  which  the  practical  construction  thus  given  to  the  land 
laws  is  entitled,  we  quote,  as  fully  applicable  to  this  case,  what  is  said  by  the 
supreme  court  of  the  United  States  in  U.  S.  v.  Burlington  <&  M.  R.Co.,  98 
U.  S.  341,  cited  in  Kansas  Pac.  R.  Co.  v.  Atchison  R.  Co.,  112  U.  S.  414;  S. 
C.  5  Sup.  Ct.  Rep.  208:  "Such  has  been  the  uniform  construction  given  to 
the  acts  by  all  the  departments  of  the  government.  Patents  have  been  issued, 
bonds  given,  mortgages  executed,  and  legislation  had  upon  this  construction. 
This  uniform  action  is  as  potential  and  as  conclusive  of  the  soundness  of  the  . 
construction  as  if  it  had  been  declared  by  judicial  decision.  It  cannot,  at  this 
day,  be  called  in  question."  We  may  add  that  the  cases  of  Burlington  &M. 
R.  Co.  v.  Abink,  14  Neb.  96;  S.  C.  15  K.  W.  Rep.  317;  Atchison,  T.  &  8.  F. 
R.  Co.  V.  Pracht,  30  Kan.  66;  S.  C.  1  Pac.  Rep.  319;  Kansas  ct  P.  R.  Co.  v. 
Dunmeyer,  113  U.  S.  629;  S.  C.  5  Sup.  Ct.  Rep.  566,— appear  to  take  or  to  tend 
towards  the  same  view  of  the  effect  of  the  land-grant  acts  upon  homestead  and 
pre-emption  entries  taken  by  the  land  department;  and  the  cases  of  U.  8.  v. 
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Union  Pac.  R.  Co,,  12  Copp,  Land-owner,  161,  and  Hamillton  v.  WortTiern 
Pan,  li,  Co.,  Id.  277,  show  that  as  to  the  Dunmeyer  Casetlna  is  the  under- 
standing of  the  department  itself. 

Following  the  construction  of  the  general  land-ofllce  in  cases  of  this  kind, 
we  are  compelled  to  hold  that  Turner*B  entry,  being  of  record  and  valid  upon 
its  face,  took  the  land  out  of  the  operation  of  the  grant;  and  hence  the  judg- 
ment appealed  from,  which  was  for  plaintiff,  is  reversed. 


Hammond  v,  Peyton,  Assignee,  etc.,  and  another. ' 

Filed  February  23,  1888. 

Vewdor  and  Vendee— Vendor's  Lien  not  Assignable.  , 

As  a  general  rule,  the  equitable  lien  of  a  grantor  of  real  estate  for  the  price 
thereof  is  not  assignable. 

Appeal  from  an  order  of  the  district  court,  St.  Louis  county. 

Wm,  W.  Billson,  for  appellant,  Alfred  T.  Hammond.  Ensign  ds  Casht  for 
respondents,  Hamilton  M.  Peyton,  Assignee,  etc.,  and  another. 

Berry,  J.  The  equitable  lien  of  a  grantor  for  the  price  of  real  estate  has 
been  recognized  by  this  court  in  Selby  v.  tStanley,  i  Minn.  65,  (Gil.  34;) 
Daughaday  v.  Paine,  6  Minn.  443,  (Gil.  304;)  Duke  v.  Balme,  16  Minn.  306, 
(Gil.  270;)  and  Walter  v.  Hanson,  24  N.  W.  Rep.  186.  But  whether  the  lien 
is  assignable,  or  whether  if  assignable  it  passes  upon  the  transfer  of  the  debt 
which  it  secures  as  an  incident  thereof,  and  witiiout  any  express  or  formal 
assignment,  has  not  been  here  determined.  It  is  to  be  regretted  that  the  idea 
6t  a  grantor's  lien  was  ever  admitted,  especially  in  this  country,  where  reg- 
istration of  transactions  affecting  real  estate  is  so  generally  provided  for  and 
practiced.  It  is,  however,  recognized  in  England,  and  in  a  majority  of  the 
states  of  the  Union,  though  it  is  utterly  repudiated  by  several,  and  in  others 
has  been  abolished  by  statute.  See  3  Pom.  Eq.  Jur.  §  1249;  Bisp.  Eq.  § 
353;  Tiedm.  Real  Prop.  §  292.  and  notes. 

In  Mackreth  v.  Symmons,  15  Ves.  329,  (the  leaciing  case,)  Lord  Eldon  ap- 
pears to  look  upon  the  doctrine  of  lien  with  disfavor,  (and  see  in  the  same 
direction  Kettletoell  v.  Watson,  21  Oh*  Div.  702;)  and  in  this  country  we  find 
still  more  emphatic  protests  against  it,  and  regrets  that  it  should  have  ever 
been  allowed  to  gain  a  footing.  Bayley  v.  Qreenleaf,  7  Wheat.  46,  Marshall, 
C.  J.;  Briggs  v.  Hill,  6  How.  (Miss.)  362;  3  Pom.  Eq.  Jur.  256,  note  1; 
Simpson  v.  Mundee,  3  Kan.  172;  Philbrook  v.  Delano,  29  Me.  410,  Sckbp- 
LEY,  C.  J.;  Ahreiid  v.  Odiome,  118  Mass.  261,  Gray,  C.  J.;  Kauffelt  v. 
Bower,  7  Serg.  &  B.  64,  Gibson,  J.;  Wellborn  v.  Bonner,  9  Ga.  82.  Perhaps 
one  of  the  strongest  indorsements  of  the  doctrine  is  found  in  Manly  v.  Sla- 
son,  21  Vt.  271,  by  Redfield,  C.  J,,  in  1849;  but  in  1851  it  was  utterly 
wiped  out  by  the  legislature  of  that  state.  Ajs  to  its  origin  and  rationale^ 
says  Mr.  Poraeroy,  (3  Eq.  Jur.  §  1252,)  citing  many  authorities,  "there  has 
been  a  great  diversity  of  opinion.  It  has  been  accounted  for  as  a  trust,  as  an 
equitable  mortgage,  as  arising  from  a  natural  equity,  and  as  a  contrivance 
of  the  chancellors  to  evade  tlie  unjust  rule  of  the  early  common  law  by 
which  land  was  free  from  the  claims  of  simple  contract  creditors;"  and  this 
author,  rejecting  all  these  theories  himself,  accounts  for  it  as  an  instance  of 
.the  "higher  importance,  consideration,  and  value  given  to  real  than  to  per- 
sonal property."  And  in  section  1251  of  the  same  work  it  is  well  said  that, 
"no  other  single  topic  belonging  to  equity  jurisprudence  has  occasioned  such 
a  diversity,  and  even  discord,  of  opinion  among  the  American  courts  as  this 
of  the  grantor's  lien.  Upon  nearly  every  question  that  has  arisen  as  to  its 
operation,  its- waiver,  or  discharge,  the  parties  against  whom  it  avails,  and 
the  parties  in  whose  favor  it  exists,  the  decisions  in  different  states,  and  some- 
times even  in  tlie  same  state,  are  directly  conflicting.    It  is  practically  im- 
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possible  to  formulate  any  general  rule  representing  the  doctrine  as  estab- 
lished throughout  the  whole  country."  See  cases  cited.  See,  also,  1  Perry, 
Trusts,  §  234. 

We  have  referred  to  these  matters  for  the  purpose  of  showing  the  standing 
of  the  doctrine  of  a  grantor's  lien,  and  the  disposition  and  tendency  of  the 
courts  and  of  legislation  towards  it,  and  contenting  ourselves  with  a  refer- 
ence to  the  authorities  already  cited,  without  here  entering  into  a  detailed 
presentation  of  them,  we  feel  warranted  in  saying  that  this  disposition  and 
tendency  is  at  least  not  to  extend  the  doctrine  beyond  what  may  be  regarded 
as  the  comparatively  well-settled  and  established  rules  of  equity  in  reference 
to  liens  of  this  kind.  In  other  words,  the  doctrine  is  not  one  to  be  fostered  - 
or  encouraged,  or  allowed  to  spread,  but  rather  to  be  kept  strictly  within  lim- 
its; and  this  upon  the  grounds  that  it  is  unnecessary  for  the  protection  of  a 
grantor,  who  may  readily,  cheaply,  and  conveniently  secure  himself  by  a 
mortgage  which  can  be  put  upon  record;  that  the  lien  is  in  the  nature  of  a 
secret  and  invisible  trust,  and  therefore  opposed  to  the  policy  and  spirit  of 
our  registration  system;  that  a  sale  subject  to  it  is  calculated  to  give  a  false 
appearance  of  credit;  and  that  it  is  contrary  to  the  spirit  and  policy  of  our 
laws,  which  favor  the  free  transmission  of  real  estate  under  such  conditions 
that  a  purchaser  may,  with  reasonable  certainty,  know  what  is  the  precise 
state  of  the  title  which  he  acquires,  and  without  being  subject  to  the  doubt 
and  uncertainty  which  will  be  occasioned  by  such  questions  as  whether  there 
was  a  grantor^ s  lien,  or  whether,  if  there  was  one,  it  has  been  waived  or  dis- 
charged, and  whether  it  has  been  assigned  or  not,  or  whether,  if  assigned,  it 
still  continues, — all  questions  dehors  any  record. 

The  application  of  the  foregoing  considerations  which  we  propose  to  make 
in  this  case  will  appear  hereafter.  We  have  been  unable  to  find  any  adjudi- 
cation in  the  English  courts  (where  th^  doctrine  of  vendor's  lien  originated) 
squarely  to  the  effect  that  a  grantor^s  lien  is  assignable.  The  case  of  Dryden 
v.  Frost,  8  Mylne  &  C.  670,  cited  by  counsel  and  by  many  text  writers,  does 
not,  in  our  judgment,  go  to  that  extent.  While  there  is  in  this  country  a  di- 
versity of  opinion,  in  most  of  the  states  the  lien  is  held  to  be  personal  to  the 
^antor,  and  not  assignable,  and  it  would  of  course  follow  that  in  those  states 
the  transfer  of  the  debt,  either  with  or  without  an  assignment  of  the  lien, 
would  not  pass  the  lien  to  the  transferee.  This  result  of  the  authorities  in 
this  country  may  be  verified  by  reference  to  the  cases  cited  in  3  Pom.  Eq.  Jur. 
§  1254,  note;  and  see,  also,  1  I^ad.  Gas.  Eq.  (4th  Am.  Ed.)  492;  Tiedm.  Keal 
Prop.  §  294;  2  Sugd.  Vend.  398,  note  by  Perkins;  Bisp.  Eq.  §  356;  Phil- 
brook  v.  Delano,  29  Me.  410;  Ahrend  v.  Odiorne,  118  Mass.  261;  Simpson  v. 
Jfundee,  3  Kan.  172;  Baum  v.  Grigsby,  21  Cal.  173;  Wellborn  v.  Bonner,  9 
Ga.  82;  Briggs  v.  Rill,  6  How.  (MiSs.)  362;  1  Jones,  Mortg.  §  212. 

In  this  conflict  of  authority  as  to  the  assignability  of  grantors^  liens  we  pro- 
pose, in  accordance  with  the  consideration  before  mentioned,  to  adopt  for 
this  state  the  rule  which  is  certainly  sanctioned  by  a  great,  and  we  think  a 
preponderant,  weight  of  authority,  and  which  commends  itself  to  our  judg- 
ment as  most  wholesome,  best  calculated  to  promote  the  general  interest,  and 
most  in  accordance  with  the  spirit  and  policy  of  our  laws;  and  this  is  iu 
the  direction  of  restricting  rather  than  extending  the  scope  of  the  lien.  We 
therefore  hold  that  a  grantor's  lien  is  not  generally  assignable.  We  are  not, 
however,  to  be  understood  as  holding  that  it  may  not  descend  to  the  grantor's 
representatives,  nor  that  it  may  not  pass  to  his  assignee  for  the  benefit  of 
creditors,  nor  that  there  may  not  be  some  other  cases  in  which  it  may  pass  to 
some  person  who  may  be  regarded  as  merely  representing  the  grantor  and  his 
interest,  and  not  as  acting  simply  for  himself. 

It  may  be  suggested  that  the  conclusion  which  we  have  reached  is  incon- 
sistent with  analogies  of  the  law ;  but  to  this  it  may  well  be  answered  that 
this  lien  is  a  mere  creature  of  equity,  and  therefore  entitled  to  be  recognized 
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only  as  equity  has  created  It  and  as  it  is.  Aside  from  this,  the  considerations 
before  presented  distinguish  it  from  such  liens  as,  instead  of  being  disfar 
vored,  are  favored  in  law ;  as,  for  instance,  mechanics'  liens.  These  beini?  cre- 
ated by  statute,  without  restriction  as  to  assignability,  must  be  regarded  as 
favored  in  law,  and  therefore  entitled  to  beneticial  construction. 

This  disposes  of  the  case;  but  we  may  add  that,  if  there  were  any  doabt 
about  the  correctness  of  our  conclusion,  it  is  by  no  means  clear  that  the  acts 
of  plaintiff  claimed  to  amount  to  a  waiver  would  not  lead  to  the  same  re- 
sult. 

Order  sustaining  demurrer  affirmed. 

Yanderburgh,  J.,  took  no  part  in  the  decision  of  this  case. 


Livingston  and  others  v.  Ives  and  others. 
Filed  March  4,  1886. 

1.  MoBTOAGE — Redemption — Defense— Fraud  on  Creditor. 

The  fact  that  in  addition  to  securing  an  indebtedness  one  of  the  motives  of  a 
grantor  in  executing  a  deed  absolute  in  temis,  but  in  intention  and  in  legal  effect  a 
mortgage,  was  to  hinder  and  delay  his  creditors  is  not  a  defense  to  an  action  for  re- 
demption. 

2.  Same — Pleading. 

If  such  defense  were  admissible,  it  should  be  specially  pleaded,  as  being  in  the 
nature  of  a  confession  and  avoidance. 

Appeal  from  an  order  of  the  district  court,  Ramsey  county,  denying  de- 
fendants' motion  to  vacate  decision  and  new  trial. 

J.  B.  &  W.  H.  Sanborn,  for  respondents,  Harriet  L.  Livingston  and  others. 
Cole  d'  Bramhall,  for  appellants,  Mary  E.'Ivas  and  others. 

Berry,  J.  The  main  controversy  in  this  case  is  as  to  whether  a  certain 
deed  of  real  estate  executed  by  John  B.  Livingston  to  Ruth  L.  Swift  was  an 
absolute  conveyance,  as  it  purported  to  be  on  its  face,  or  in  legal  effect  a 
mortgage.  The  complaint  alleges  that  it  was  given  to  secure  an  indebted- 
ness, and  is  therefore  a  mortgage,  from  which  it  is  the  object  of  this  action  to 
redeem.  The  answer  (1)  denies  the  allegations  of  the  complaint  to  the  effect 
that  the  deed  was  a  mortgage,  and  (2)  avers  that  it  was  given  in  payment  of » 
and  not  as  security  foi\  an  indebtedness. 

In  the  course  of  the  trial  evidence  came  out  tending,  as  defendants  claim, 
to  show  that  the  deed  was  made,  in  part  at  least,  for  the  purpose  of  hindering^ 
and  delaying  Livingston's  creditors.  The  court  by  which  the  action  was  tried 
having  made  no  finding  with  reference  to  this  evidence,  the  defendants*^ 
counsel  moved  for  an  additional  finding  as  to  whether  or  not  such  hindering* 
and  delaying  of  creditors  was  "one  of  the  motives  or  objects  of  Livingston  in 
executing  such  absolute  deed  instead  of  a  mortgage,  *  *  *  he  then  being 
in  embarrassed  circumstances  and  insolvent,  by  creating  the  impression  that 
lie  *  *  *  had  no  remaining  interest  in  said  property."  Defendants  in- 
sisted (1)  that  the  finding  was  material  to  the  issues  involved  in  the  action, 
and  (2)  that  a  finding  in  the  {iflSrmative  was  justified  by  the  evidence;  but 
the  court  refused  to  make  the  additional  finding. 

For  at  least  two  reasons  we  are  satisfied  that  the  refusal  was  right: 

1.  Because  nointent  (in  making  the  deed)  fraudulent  as  respects  Livingston's 
creditors  is  set  up  or  suggested  in  the  answer,  which,  on  the  contrary,  is  con- 
fined to  the  defenses  already  mentioned.  In  fact  the  defense  shadowed  forth 
in  the  request  for  an  additional  finding  is  not  only  not  embraced  in  the  issues 
of  the  plfcidings,  but  it  is  inconsistent  with  the  denial  (in  defendants  an- 
swer) that  the  deed 'was  a  mortgage  at  all,  and  the  further  averments  that 
it  was  given  as  payment,  not  as  security.     But  irrespective  of  this  latter  con* 
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sideration,  the  settled  rules  of  pleading  (especially  under  the  Code)  require 
that  matters  in  confession  and  avoidance,  like  the  defense  in  question,  must 
be  aflSrmatively  and  specially  pleaded.  A  mere  denial  does  not  cover  them. 
Fifilej/  Y.Quirk.  9  Minn.  194,  (Qil.  179;)  Broion  v.  Baton,  21  Minn.  409; 
Gunderman  v.  Qunnison,  39  Mich.  313;  Adams  v.  Adams,  25  Minn.  72,  76; 
Haiffh  v.  Kaye,  7  Ch.  App.  469. 

The  defendants  rely  upon  an  exception  to  this  rule  of  pleading,  viz.,  that 
where  evidence  not  relevant  to  the  issues  in  the  pleadings  is  admitted  with- 
out objection,  it  is  sometimes  allowed  all  the  force  wliich  it  would  have  had 
if  properly  pleaded.  That  exception  is  not  applicable  to  a  case  like  tlie  pres- 
ent, where  evidence  is  received  which  is  pertinent  to  the  issues  therein,  and 
whicli  would  also  be  pertinent  to  another  issue  which  might  have  been  but  is 
not  made  by  the  pleadings,  in  which  case  its  reception  is  not  a  waiver  of  an 
objection  to  the  considerations  of  such  other  issue.'  City  qf  Winona  v.  Min- 
nesota  Const  Co.,  27  Minn.  415;  S.  C.  6  iT.  W.  Rep.  795,  and  8  X.  W.  Rep. 
148;  Williams  v.  Meclianics'  <&  T.F.  I.  Co.,  54  N.  Y.  577;  O'Neily.  Railroad 
Co.,  33  Minn.  489;  S.  C.  24  N.  W.  Rep.  192.  Neither  would  its  introduction 
be  such  waiver  when  introducing  evidence  pertinent  to  the  issues  made  by  the 
pleadings.  The  party  could  not  avoid  also  introducing  the  evidence  not  thus 
pertinent,  as  where,  as  in  some  instances  upon  the  trial  in  this  case,  both  kinds 
of  evidence  were  found  in  the  same  instrument  of  evidence,  e.  g.,  a  letter; 
and  it  may  be  added  that  upon  the  record  this  is  not  a  case  in  which  (as  is 
sometimes  said)  the  course  and  conduct  of  the  trial  have  any  tendency  to  show 
that  it  was  had  upon  any  theory  expressed  or  acquiesced  in  that  the  matter  of 
fraud  upon  creditors  was  in  fact  at  issue  or  involved  in  the  action. 

With  reference  to  a  class  of  authorities  cited  by  counsel,  we  note  a  dis- 
tinction between  evidence  coming  into  a  case,  but  not  pertinent  to  the  issues, 
which  shows  moral  or  criminal  turpitude  or  a  clear  violation  of  settled  pub- 
lic policy,  and  such  evidence  when  only  showing  a  private  fraud.  This  dis- 
tinction is  adverted  to  in  Haroey  v.  Varney,9S  Mass.  118,  and  Oscanyan  v. 
Arms  Co.,  103  U.  S.  261>  and  seems  to  rest  upon  the  ground  that  to  overlook 
or  disregard  evidence  of  the  first  kind  mentioned  would  be  to  lend  a  disgrace- 
ful countenance  and  sanction  to  violations  of  law.  From  the  memorandum 
filed  by  the  trial  court  it  appears  that  the  additional  finding  was  refused  upon 
the  ground  that  it  was  ^HmmateriaV*  Strictly  speaking,  so  far  as  it  was 
proper  to  refuse  the  finding  on  the  ground  that  the  fraudulent  intent  towards 
creditors  was  not  pleaded,  it  would  be  because  such  finding  would  be  irrele- 
vant, {i.  €.,  to  the  issues,)  rather  than  immaterial,  though  these  words  are 
used  more  or  less  interchangeably.  However,  if  the  refusal  was  proper,  the 
precise  reason  given  for  it  is  not  important. 

2,  We  are  further  of  opinion  that  the  refusal  to  make  the  additional  finding 
was  right  because  it  would  have  been  strictly  immatenal.  That  is  to  say,  a 
finding  that  the  hindering  and  delaying  of  his  creditors  was  one  of  Living- 
ston's motives  or  objects  in  executing  the  deed  in  question  would  not  affect 
his  right  to  have  the  deed  absolute  in  form  declared  a  mortgage  so  as  to  en- 
title him  to  redeem.  There  are  c*\ses  which  hold  that  in  respect  to  a  trans- 
fer of  property  made  wholly  or  partly  for  the  purpose  of  defrauding  creditors 
no  relief  whatever  will  be  afforded  to  the  party  making  the  transfer,  and  that 
as  between  themselves  the  parties  to  the  transfer  will  be  left  exactly  where 
they  are,  and  to  extricate  themselves  as  they  may  without  any  aid  from  the 
courts  of  justice;  so  that  in  an  instance  like  this  at  bar,  where  a  deed  abso- 
lute in  form  was  in  fact  given  and  taken  as  security,  and  would  therefore  or- 
dinarily be  treated  as  a  mortgage,  as  has  been  often  held  in  this  court,  still 
if  one  of  the  grantor's  motives  in  executing  it  wtis  to  hinder  and  delay  his 
creditors,  he  would  not  be  heard  to  claim  that  his  deed  was  a  mortgage,  and 
that  he  be  permitted  to  redeem,  but  would  be  held  strictly  and  irremediably 
to  the  naked  and  literal  terms  of  his  deed.     Such  are  the  cases  of  May  v. 
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May^s  AdmW,  33  Ala.  203;  Weir  v.  Day,.  57  Iowa,  84;  and  many  other  adju- 
dications. 

Other  courts  treat  a  transaction  of  the  kind  mentioned  as  entirely  valid  be- 
tween the  parties,  and  as  between  them  enforceable  in  all  its  teims.  Their 
reasoning  is  that  not  only  the  parent  statute  of  13  Eliz.,  but  the  statutes  since 
passed  in  this  country,  make  such  transactions  voidable  only  in  favor  of  de- 
frauded creditors,  leaving  them  in  all  other  respects  as  if  no  such  statute  had 
been  enacted;  and  that  the  fraud,  If  one  there  be,  is  a  strictly  private  fr^ud, 
with  which  neither  the  public,  nor  the  courts  as  guardians  of  public  policy, 
have  any  concern,  and  which  is  available  only  to  those  injured  by  it.  Such 
is  the  view  taken  by  Chief  Justice  Paksons  in  Dnnktoater  v.  Drinkwater,  4 
Mass.  353;  by  Chief  Justice  Shaw  in  Dyer  v.  Homer,  22  Pick.  253;  and  in 
Haroey  v.  Vamey,  98  Mass.  118;  Clemens  v.  Clemens,  28  Wis.  637;  Brooks 
V.  Martin,  2  Wall.  70;  Nichols  v.  Patten,  18  Me.  231;  Hoeser  v.  Kraeka,  29 
Tex.  450;  Springer  v.  Drosch,  32  Ind.  486;  Oowan's  AdmW  v.  Qowan,  30  Mo. 
472;  Smith  v.  Quartz  Min.  Co,,  14  Cal.  242;  and  by  this  court  in  Jones  v.  Ra- 
hilly,  16  Minn.  320,  (Gil.  283.)  This  is  the  view  which  commends  itself  to 
our  judgment.  The  statute  against  fraudulent  conveyances  having  been  eii- 
ucted  solely  for  the  benefit  of  creditors,  why  should  it  by  constiniction  be  held 
to  operate  either  to  the  prejudice  or  benefit  of  any  one  else? 

Many  of  the  6ases  cited  against  the  view  which  we  adopt  may  readily  be 
distinguished  from  this  at  bar  in  this  respect,  viz.,  that  they  relate  to  at- 
teiupts  on  the  part  of  a  grantor  to  repudiate  his  transfer  or  conveyance  upon 
the  ground  that  he  had  wholly  or  partly  made  it  to  defraud  his  creditors;  an 
entirely  different  case  from  this,  where  the  effort  is  not  to  repudiate  the  real 
contract  between  the  parties,  but  to  carry  it  into  effect.  The  deed  absolute  in 
form  Wiis  not  absolute  in  fact,  but  a  mortgage,  and  the  plaintiffs  simply  ask 
that  this  state  of  things  may,  as  between  mortgagor  and  mortgagee  and  tlieir 
heirs,  be  recognized  according  to  the  truth  of  the  case. 

With  reference  to  Hassam  v.  Ban-ett,  115  Mass.  256,  which  is  much  relied 
on  by  defendants'  counsel,  it  seems  to  us  not  in  principle  fairly  reconcilable 
with  Dyer  v.  Homer,  supra;  and  that  it  is  not  the  understanding  of  the  supreme 
court  of  Massachusetts  that  the  latter  case  is  overruled  by  the  former  is  ap- 
parent from  the  fact  that  Dyer  v.  Homer  is  cited  and  relied  upon  as  late  as 
Snell  V.  Dwight,  120  Mass.  9.  So  far  as  authority  and  weight  of  reasoning  are 
concerned,  the  opinion  of  the  court  in  Hassam  v.  Barrett  will  hardly  bear 
comparison  with  that  of  Chief  Justice  Shaw  in  Dyer  v.  Homer,  We  may  add 
that  while  the  words  of  the  court  in  Hassam  v.  Barrett  strongly  favor  the 
position  of  defendants*  counsel,  the  facts  in  that  case  differ  from  the  case  at 
bar  in  respects  which  may  not  be  unimportant. 

With  reference  to  defendants'  contention  that  plaintiffs*  claim  for  relief  is 
stale,  we  are  unable  to  discover  any  reason  for  taking  this  case  out  of  the 
ordinary  lO-years  limitation  of  actions  for  redemption  of  mortgages,  as  that 
limitation  has  been  laid  down  and  applied  by  this  court  in  Holton  v.  Meighen, 
15  Minn.  69,  (Gil.  50;)  King  v.  Meighen,  20  Minn.  204,  (Gil.  237;)  Parsons  v. 
Noggle,  23  Minn.  328;  Fisk  v.  Stewart,  26  Minn.  365;  S.  C.  4  K.  W.  llep. 
611. 

There  are,  so  far  as  we  see,  no  facts  or  circumstances  going  to  show  that 
plaintiffs  are  or  ought  to  be  estopped  from  availing  themselves  of  the  right  of 
redemption  for  the  full  usual  period  allowed  in  sucli  cases.  If  the  transac- 
tion was  in  fact  a  mortgage,  as  plaintiffs  claim,  there  is  nothing  inequitable 
in  this  case  in  permitting  them  to  treat  it  as  such,  and  as  they  would  if  it 
were  a  mortgage  in  form.  See  Meighen  v.  King,  31  Minn.  115;  S.  C.  16  N. 
W.  llep.  702.  They  cannot  be  said  to  have  "stood  by"  and  allowed  the  prop- 
erty to  be  improved  by  or  transferred  to  parties  who  have  been  misled,  or  in 
any  proper  legal  contemplation  injured,  by  their  silence  or  acquiescence. 
Their  mere  delay  to  assert  their  legal  rights  is  not  in  such  circumstances 
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laches,  even  if  it  be  admitted  that  any  mere  delay  short  of  10  years  could  be 
rpgarded  as  under  any  circumstances  fatal  to  the  prosecution  of  their  claim 
of  redemption . 

As  we  have  no  doubt  that  the  evidence  in  this  case  is  sufficient  to  support 
the  findings  of  the  trial  court,  it  only  remains  to  consider  certain  exceptions 
taken  by  defendants  to  the  admission  of  evidence  upon  the  trial. 

1.  Exhibit  55  (Livingston's  letter  of  January  6,  1876,  to  Mrs.  Swift)  ap- 
pears to  have  been  properly  excluded  as  immaterial,  and  as  having  nothing  to 
do  with  this  case.  Whether  the  arrangement  with  Mrs.  Wetty  was  like  that 
with  Mrs.  Swift  or  not  was  a  question  foreign  to  the  issues  here,  and  there- 
fore not  proper  to  be  gone  into  on  this  trial. 

2.  The  court  properly  refused  to  permit  the  memorandum  of  his  conversa- 
tion with  Capt.  Berkey,  made  by  the  witness  Ives,  to  be  put  into  his  hand 
while  he  was  uj)on  the  stand  for  the  purpose  of  ref resiling  his  memory,  for  there 
is  nothing  in  the  case  to  show  that  his  memory  required  to  be  thus  refreshed, 
or  that  liis  recollection  was  hot  clear  and  distinct  without  reference  to  the 
memorandum.  On  the  contrary,  without  reference  to  it,  the  witness  had  as- 
sumetl  to  testify,  and  had  ostensibly  testified,  fully  as  to  the  conversation 
mentioned.  The  rule  of  evidence  by  which  a  witness  is  permitted  to  resort 
to  a  memorandum  made  by  him  for  the  purpose  of  Threshing  his  memory  pe?' 
se  involves  the  idea  of  the  necessity  of  so  refreshing  it.  If  it  needs  no  re- 
freshiiuh  there  is  no  occasion  to  refresh  it;  and  this  is  fairly  and  necessarily 
inferable  from  what  is  said  upon  this  subject  in  1  Starkie,  Ev.  175, 176;  and 
see  Russell  v.  Hudson,  River  R.  Co..  17  N.  Y.  140. 

3.  The  admission  of  testimony  as  to  the  contents  of  the  letter  from  Mrs- 
Swift  to  John  B.Livingston,  (the  parties  to  the  transactions  involved  in  this 
suit.)  both  deceased,  was  not  in  violation  of  section  8,  tit.  1,  c.  73,  Gen.  St. 
1878.  That  section  has  reference  only  to  spoken  words.  Chadwick  v.  Cor- 
nish, 26  Minn.  28;  S.  C.  1  N.  W.  Rep.  55. 

4.  The  offer  to  show  that  Mrs.  Swift  always  treated  the  property  to  which 
this  controversy  relates  while  it  was  in  her  possession  as  her  own  was  prop- 
erly excluded  as  hearsay.  King  v.  Frost,  28  Minn.  417;  S.  C.  10  N.  W.  Rep. 
42:i. 

The  only  other  exception  which  we  feel  called  upon  to  notice  in  this  opin- 
ion is  that  to  the  reception  of  Exhibits  13  and  14,  being  letters  from  John 
B.  Livingston  to  Capt.  Berkey.  As  to  Exhibit  13  we  are  inclined  to  agree 
with  plaintiffs'  counsel  that  tliere  is  at  least  fair  ground  to  infer  that  it  was 
written  before  the  delivery  of  the  deed  claimed  "to  be  a  mortgage  to  Mrs. 
Swift;  and  as  to  Exhibit  14,  while  we  are  not  quite  able  to  see  why  it  was 
strictly  speaking  admissible,  we  feel  no  hesitation  in  saying  that,  even  if 
improperly  admitted,  it  is  of  too  little  significance  to  have  materially  affected 
the  result  arrived  at  by  the  learned  and  experienced  trial  judge,  and  there- 
fore furnishes  no  sufficient  reason  for  a  new  trial. 

The  order  denying  a  new  trial  is  affirmed. 


Reed  tj.  Minneapolis  St.  Ry.  Co. 

Filed  March  1, 1886. 

1.  Njwligexcb—Injuby  to  Child  —  Contbibutoby  Negligence  of  Peesow  in  Chaegb 
OF  Child. 

An  adult  liavingthe  care  of  a  girl  eight  years  old,  left  a  horse  car  with  her,  and 
went  immediately  upon  an  adjacent  horse-car  track  without  having  hold  of  the 
child,  and  without  liaving  paid  any  attention  to  possible  dangers,  except  in  one  di» 
rection.  The  child  was  run  over  by  a  horse  car  coming  from  tlie  otlier  direction. 
RM,  tliat  the  guardian  was  chargeable  with  contributory  negligence.^ 

1  See  note  at  end  of  case. 
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2.  Same— Speed  op  Hobse  Car—Steeet  Cbossing.  * 

A  case  of  negligence  on  the  part  of  the  defendant  was  shown  by  proof  of  ahorse 
car  being  driven  at  a  trot  over  a  principal  street  crossing  in  a  city,  i)a8t  another  car 
from  which  passengers  were  aliKbting,  the  former  car  being  so  driven  that,  after 
running  over  a  child,  it  went  the  width  of  a  street  before  stopping. 

Appeal  from  an  order  of  the  district  court,  Hennepin  county. 

Hart  dt  Brewer,  for  appellant,  Philemon  P.  Beed.  Randall  <&  Trtiesdale 
and  Wilson  d*  Lawrence,  for  respondent,  Minneapolis  St.  By.  Co. 

Dickinson,  J.  There  was  evidence  sufficient  to  be  submitted  to  the  jury 
as  to  negligence  on  the  part  of  the  driver  of  the  car  by  which  the  child  was 
run  over.  It  was  enough  for  this  purpose  that  the  evidence  went  to  show 
that  the  car  was  driven  over  the  crossing  of  two  of  the  principal  thorough- 
fares in  the  city  of  Minneapolis,  at  a  trot,  and  at  about  the  ordinary  speed 
with  which  cars  move  between  street  crossings ;  that  at  such  speed  the  car 
passed  the  car  standing  still  upon  the  next  track,  obviously  for  the  purpose 
of  receiving  or  discharging  passengers,  and  from  which  this  child  and  her 
grandmother  were  alighting;  that  the  speed  was  such,  or  the  inattention  of 
the  driver  such,  that  the  car  passing  over  the  child  at  the  crossing  did  not 
stop  until  it  had  reached  the  opposite  crossing  of  the  street. 

The  more  serious  question  is  as  to  whether  the  case  conclusively  shows 
contributory  negligence  on  the  part  of  the  child's  grandmother,  in  whose  care 
she  was,  so  that  the  court  was  right  in  refusing  to  submit  it  to  the  jury. 
The  tracks  upon  which  the  cars  passed  were  four  feet  apart.  The  cars,  as 
one  passed  the  other,  were  14  inches  apart.  The  rear  platform  of  the  car 
from  which  these  passengers  alighted  was  a  short  one, —  "quite  a  little  shorter 
than  the  width  of  the  car.''  The  grandmother  had  been  sitting  facing  the 
other  track,  and  as  she  arose  to  go  out  she  looked  through  the  opposite 
windows,  and  saw  nothing  upon  the  track.  She  allowed  the  child,  eight 
years  of  age,  to  pass  out  of  the  car  first,  she  closely  following.  As  she  passed 
out  of  the  car  she  looked  to  her  left,  from  which  direction  her  car  had  come, 
to  see  if  there  were  teams  approaching.  She  stepped  off  the  platform  on  the 
side  nearest  the  other  car  track,  and,  without  having  the  child  by  the  hand, 
stepped  immediately  upon  that  track,  with  the  child  at  her  side,  to  go  to  the 
sidewalk,  evidently  without  having  looked  to  the  right  past  the  car  she  had 
left,  and  without  attention  towards  possible  dangers  from  that  direction. 
As  she  was  crossing  the  track  she  looked  in  that  direction,  and  saw  the  car 
horse  right  upon  her.  She  jumped  and  got  safely  across,  trying  at  the  same 
time  to  rescue  the  child.  The  child  hesitated,  was  struck  down,  and  injured. 
The  car  which  these  parties  had  left  remained  standing  until  after  the  acci- 
dent. 

Although  the  case  upon  the  point  under  consideration  is  deemed  to  be  not 
far  from  the  line  dividing  the  proper  provinces  of  court  and  jury,  we  are  of 
the  opinion  that  the  court  was  right  in  treating  it  as  one  of  obvious  contrib- 
utoiy  negligence.  The  conditions  attending  the  crossing  of  an  ordinary 
steam  railway  are  so  different  from  those  at  a  city  street  crossing  that  con- 
duct whicli  may  be  deemed  requisite  in  the  one  case  is  not  necessarily  the 
measure  of  prudence  in  the  other.  Rules  of  conduct  cannot  generally  be 
formuhited  by  the  strict  application  of  which  questions  of  negligence,  such 
as  we  are  considering,  can  be  determined,  since  the  peculiar  and  ever  vary- 
ing circumstances  of  the  case  are  to  be  considered  in  estimating  the  required 
measure  of  common  prudence.  But  without  attempting  to  declare  what  de- 
gree of  attention  or  watchfulness  is  generally  required  of  one  crossing 
thronged  city  streets,  or  horse-car  tracks,  it  is  safe  to  say  that  since  the  dan- 
gers to  which  one  would  be  exposed  who  should  attempt  such  crossing,  re- 
gardless of  his  surroundings,  are  within  the  common  knowledge  of  men,  the 
law  has  regard  to  them,  and  exacts  a  reasonable  degree  of  caution  to  avoid 
such  dangers.   It  would  be  negligence  for  one  to  unnecessarily  place  himself 
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in  the  midst  of  those  dangers  without  having  paid  any  attention  to  the  pres- 
ence or  the  imminence  of  them.  Barker  v.  Savage,  45  N.  Y.  191 ;  Kelly  v. 
Hendrie,  26  Mich.  255. 

It  is  unneccessary  to  decide  whether,  if  the  adult  guardian  of  the  child  had 
been  injured,  her  conduct  should  have  been  pronounced  negligent,  regard 
being  had  solely  to  her  own  safety.  We  have  to  consider  her  conduct  with 
regard  to  the  care  of  the  child  who  was  under  her  guardianship;  and,  consid- 
ering her  duty  to  the  child,  her  conduct  was  more  clearly  negligent  than  it 
would  have  been  if  she  alone  had  been  concerned ;  for  to  the  same  danger  to 
which  she  exposed  herself,  having  the  discretion  of  adult  age,  she  exposed  the 
child,  who  was  incapable  of  exercising  much  discretion  in  escaping  from 
present  danger.  It  is  to  be  considered,  too,  that  the  child  was  led  Into  the 
presence  of  the  danger,  which  might  have  been  apprehended,  without  being 
nnder  that  physical  control  of  the  guardian  to  which  she  might  have  been  sub- 
jected by  being  simply  taken  by  the  hand.  The  coming  of  a  car  upon  the 
other  track,  past  the  stationary  car,  was  to  be  apprehended  as  likely  to  occur. 
Such  vehicles  can  neither  be  turned  aside,  nor  can  they  be  stopped  instantly. 
When  the  passenger  left  the  car,  and  before  stepping  forward  upon  the  other 
track,  she  seems  to  have  been  in  a  place  of  safety,  for  the  time,  as  regards 
danger  from  other  vehicles;  and  there  is  nothing  to  suggest  a  necessity  or  ex- 
cuse for  going  with  the  child  upon  the  other  track  without  having  observed, 
as  she  might  have  done,  instantaneously  and  without  appreciable  effort,  the 
danger  which  was  close  at  hand.  It  is  obvious  that  merely  looking  through 
the  opposite  car  windows  w^as  no  precaution  as  to  vehicles  which  might  be 
approaching,  but  had  not  quite  come  up  to  this  standing  car.  No  circum- 
stance appears  to  have  existed  of  a  nature  to  confuse  the  mind,  or  prevent  the 
exercise  of  reasonable  judgment  and  ordinary  caution. 

The  order  refusing  a  new  trial  is  affirmed. 

NOTE. 

It  is  said  in  Fitzgerald  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  (Minn.)  13  N.  W.  P^p.  168,  that 
the  negligence  of  a  parent  having  the  care  of  an  infant  child  non  tuijuris^  which  con- 
tributes, with  the  negligence  of  a  third  person,  to  produce  the  injury  to  the  child,  bars 
a  recovery  by  the  latter.  The  negligence  of  the  parent  is  in  law  to  be  imputed  to  the 
infant. 

But  it  is  said  in  Huff  v.  Ames,  (Neb.)  19  N.  W.  Rep.  623,  that  the  negligence  of  a  par- 
ent or  guardian  cannot  be  imputed  to  an  infant  who  is  injured  through  the  carelessness 
of  another  party.  In  support  of  this  position  the  court  cite  Daley  v.  Norwich  <fc  W.  R. 
Co.,  26  Conn.  591;  Bellefontaine,  etc.,  R.  Co.  v,  Snyder,  18  Ohio  St.  399;  Cleveland,  etc., 
R.  C  -v.  Manson,  30  Ohio  St.  451  r  North  Pa.  R.  Co.  v.  Mahoney,  57  Pa.  St.  187 ;  Whirley 
V.  Whiteman,  iHead,  620;  Government  St.  R.  Co.  v.  Hanlon,  53  Ala.  70;  Norfolk,  etc., 
R.  Co.  V.  Ormsby.  27  Grat.  466.  The  court  add:  *•  But  where  the  parent  sues  for  loss  of 
services  sustained  by  an  injury  to  the  child,  then  the  contributory  negligence  of  the  par- 
ent may  be  a  bar.  Glassey  v.  Hestonville,  etc.,  R.  Co.,  57  Pa.  St.  172;  Louisville,  etc., 
Canal  Co.  r.  Murphy,  9  Bush,  622." 

It  is  said  in  Ihl  v.  Forty-second  St.,  etc..  Ferry  R.  Co.,  47  N.  Y.  317,  where  a  child 
three  years  and  two  months  old  was  fatally  injured  by  then^ligent  management  of  a 
street  railroad  car,  that,  if  the  child  exercised  proper  care,  the  company  is  liable  irrespect- 
ive of  the  Diligence  of  its  parents  in  allowing  it  to  go  upon  the  street;  but  that  if  the 
child  did  not  exercise  proper  care,  the  conduct  of  its  parents  is  essential  to  determine 
the  liability  of  the  company ;  that  negligence  of  the  parents  in  the  latter  case  releases 
the  company  from  liability,  but  the  absence  of  negligence  in  the  parents  fixes  the  com- 
pany's liabmty. 
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Smith's  Appeal. 

Piled  February  17,  1886. 

Wii/L—IliaHTB  OF  Widow— Electiow. 

Where  a  bequest  13  made  to  a  wife  in  lieu  of  her  dower,  which  she  may  elect  to 
take  or  not  take  under  the  will,  she  cannot  take  under  the  will  and  claim  any- 
thing else  which  is  not  bequeathed  in  addition  thereto.^ 

Error  to  Wayne. 

Isaac  Marston,  for  plaintiff.     Chas.  B,  Lothropf  for  appellant. 

Campbell,  C.  J.  William  Smith  made  a  will  in  1871,  and  died  in  June, 
1883,  leaving  a  widow,  without  children,  and  several  children  by  a  former 
wife.  His  last  marriage  was  in  1864.  Just  befote,  and  without,  so  far  as 
appears,  the  knowledge  of  his  intended  wife,  he  conveyed  his  farm  to  his  chil- 
dren, but  the  deed,  if  previously  delivered,  was  kept  off  from  the  record  until 
about  five  weeks  before  his  death,  and  he  and  his  wife  occupied  it  during  the 
nearly  20  years  of  their  married  life  as  a  homestead.  By  his  will  he  left  his 
wife  $1,000,  in  lieu  of  dower,  and  the  residue  to  his  children.  It  does  not 
appear  that  he  had  any  other  land.  After  the  estate  was  ready  for  distribu- 
tion, there  remained,  beyond  this  legacy  and  statutory  allowances,  $1,788. 
Of  this  the  widow  claimed  and  was  allowed  one-half,  as  in  case  of  intestacy. 
John  L.  Smith  appealed  to  the  Wayne  circuit,  where  her  claim  was  dissd- 
lowed,  and  she  now  comes  into  this  court  to  be  restored  to  the  probate  allow- 
ance. Her  claim  is  under  sections  5824  and  5825  of  HowelPs  Statutes,  being 
the  amendatory  act  of  1881,  entitled  "An  act  to  restrict  the  disposition  of 
personal  property  by  last  will. "  That  statute  enacts  in  substance  that  all  tes- 
tamentary disposals  of  personalty  shall  be  subject  to  the  limitations — Firsts 
that  if  a  testator  leaves  a  wife  surviving,  the  testamentary  disposition  shall 
be  subject  to  her  election  to  take  the  interest  given  by  will,  or  to  take,  as  in 
case  oi  intestacy,  up  to  $5,000,  and  half  of  an  intestate  share  beyond  that.  In 
case  there  is  no  provision  for  her  in  the  will  she  is  to  have  the  same  election. 
SecoTid,  if  any  speci:il  devise  or  bequest  is  made  to  her  in  lieu  of  any  partic- 
ular thing  or  particular  interest  to  which  she  would  be  entitled  in  case  of  in- 
testacy, her  election  to  take  either  this  special  testamentaiy  provision,  or  the 
thing  in  lieii  of  which  it  is  given,  "shall  not  deprive  the  party  electing,  or 
any  other  person,  of  the  right  to  leave  the  testamentary  disposition  of  prop- 
erty in  all  other  respects  unaffected  and  unimpaired;  and  to  have  the  benefit 
of  any  other  provisions  therein  the  same  as  he  or  she  would  have  had  if  this 
act  had  not  been  passed." 

This  will  disposed  of  personal  property,  and,  so  far  as  appears,  of  nothing 
else  except  by  the  residuary  bequests  to  the  children.  The  widow's  bequest 
was  very  clearly  a  bequest  of  personalty.  By  the  old  law,  if  a  widow  elected 
to  claim  her  dower  she  lost,  usually,  all  claim  to  personalty  as  well  as  realty 
devised  or  bequeathed.  She  was  not  entitled  to  waive  any  provision  of  the 
will  without  waiving  all,  unless  the  will  itself  so  provided.  This  statute 
came  in  to  enlarge  her  rights  by  enabling  her  to  elect  as  to  personalty  as  well 
as  realty.  But  there  is  nothing  in  this  statute  which  gives  her  the  right  to 
claim  a  bequest  of  personalty,  and,  at  the  same  time,  claim  an  interest  as  by 
intestacy.  If  she  claims  a  bequest  of  personalty,  the  will  stands  as  to  the 
other  bequests.  By  the  second  clause  of  the  statute  it  is  provided  that  where 
she  has  an  election  between  taking  a  specific  thing  and  a  bequest  in  lieu  of  it 
such  election  shall  not  affect  any  other  testamentary  provision  in  favor  of 
such  party,  or  of  any  other  person.    But  in  the  present  case  the  only  bequest 

^  See  note  at  end  of  case. 
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made  to  her  is  the  one  in  lieu  of  dower,  and  while  she  could  take  or  not  take 
that  at  her  pleasure  she  cannot  take  that  bequest  and  claim  anything  else 
which  is  not  bequeathed.  The  other  testamentary  clauses,  which  the  statute 
says  shall  be  lett  unaffected,  are  the  residuary  bequests  to  the  children. 

As  the  land  conveyed  in  1864,  if  that  conveyance  is  valid,  formed  no  part 
of  her  husband's  estate,  the  question  whether  the  legacy  in  lieu  of  dQwer 
would  affect  her  rights,  if  she  had  any,  to  complain  of  the  secret  conveyance, 
are  not  before  us.  The  only  question  for  us  to  decide  is  whether  she  can 
claim  the  legacy  and,  at  the  same  time,  share  in  personalty  as  by  intestacy. 
In  our  opinion  she  cannot.  As  the  question  is  a  new  one,  and  seems  to  have 
been  dealt  with  on  both  sides  on  what  we  deem  to  be  a  misapprehension  of 
the  statute,  we  shall,  in  affirming  the  judgment  of  the  circuit  coui-t,  leave 
the  parties  to  pay  their  own  costs. 

(The  other  justices  concurred.) 

NOTE. 

In  Snj-der  v.  Miller,  (Iowa,)  25  N.  W.  Rep.  240,  S.,  by  will,  disposed  of  all  of  his  prop- 
erty, both  real  and  personal ;  by  the  second  paragraph,  devising  certain  property  to  his 
wife;  by  the  third,  fourth,  and  fifth  paragraphs,  providing  for  specific  legacies  to  cer- 
tain parties  named ;  by  the  sixth  paragraph,  disposing  of  the  residue  of  his  estate  to 
certain  parties  named ;  and,  by  the  seventh  paragraph,  directing  his  executor  to  sell  all 
real  estate  not  otherwise  disposed  of  and  to  collect  all  judgments  and  mortgages,  and 
distribute  the  proceeds  as  directed  in  the  sixth  paragraph  of  said  will.  It  was  held  that 
the  provision  in  the  will  for  the  wife  was  intended  to  be  in  lieu  of  her  dower  or  distrib- 
utive share  of  the  estate,  and  that  she  was  not  entitled  to  take  under  the  will  and  also 
claim  one-third  of  the  estate  not  devised  to  her.  The  court  say :  **  It  is  said  in  Clark  v. 
Gritfith«  4  Iowa,  405,  '  unless  a  devise  to  the  wife,  to  be  ascertained  either  from  express 
words  or  by  necessary  implication,  is  intended  to  be  in  lieu  of  dower,  she  will  not  be  com- 
pelled to  elect  which  she  will  take,  but  will  be  entitled  to  both.  If  it  is  left  in  doubt 
whether  it  was  thetestator^s  intention  that  she  should  take  the  devise  in  addition  to  the 
dower,  she  will  not  be  put  to  her  election.'  And  see,  also,  Church  v.  Bull.  2  Denio, 
430 ;  Adsit  v.  Adsit,  2  Johns.  Ch.  448  ;  and  Smith  v.  Kniskern,  4  Johns.  Ch.  9.  There 
ha?e  been  quite  a  number  of  cases  in  this  court,  in  addition  to  these  above  cited,  where 
the  court  has  been  called  upon  to  determine  whether,  under  a  will,  a  wife  is  entitled  to 
take  both  dower  and  the  provision  made  for  her  in  the  will.  See  Cain  v.  Cain,  23  Iowa. 
37;  Metteer  v.  Wiley,  34  Iowa,  214;  Watrous  v.  Winn,  37  Iowa,  72;  Van  Guilder  v. 
Justice,  (Iowa,)  10  N.  W.  Rep.  238.  In  these,  and  probably  other  cases  which  might 
be  cited,  this  court  has  followed  the  rule  above  announced." 

In  the  caae  of  Van  Guilder  v.  Justice,  (Iowa,)  10  N.  W.  Rep.  238,  a  testate  died  seized 
of  120  acres  of  land.  By  will  he  devised  40  acres  to  his  wife,  absolutely  free  from  all 
claims.  The  remaining  lands  were  to  be  held  and  controlled  by  her  in  trust  during  the 
minority  of  three  children,  named  ;  the  proceeds  arising  from  their  cultivation  to  be 
appropriated  for  equal  benetit  of  such  minor  children,  each  of  whom  he  desired  to  have 
an  equal  share  in  the  property  when  they  arrived  at  their  majority.  The  court  held 
that  the  widow  was  not  entitled,  in  addition  to  the  40  acres  specifically  devised,  to  a 
distributive  share  of  the  remaining  land. 

In  the  case  of  Estate  of  Gotzlan,  (Minn.)  24  N.  W.  Rep.  920.  the  supreme  court  of 
Minnesota  say  that  since  the  repeal  of  chapter  48,  Gen.  St.  1866,  by  chapter  40,  Laws 
1875,  the  common-law  rule  in  respect  to  the  doctrine  of  election  by  a  widow  between 
her  distributive  share  of  the  realty  of  a  deceased  testator  and  a  provision  made  for  her 
in  his  will,  has  been  in  force  and  is  applicable  in  that  state,  and  that  the  widow  is  en- 
titled to  both  the  provision  in  the  will  and  her  distributive  share,  unless  a  contrary  in- 
tention is  manifested  by  the  will ;  that  this  intention  may  appear  by  express  word's,  or 
it  may  be  implied  from  the  frame  of  the  will,  or  particular  clauses  of  donation.  The 
court  say  that  Uiere  is  no  question  that,  at  common  law,  *'  she  cannot  be  put  to  an 
election  between  her  paramount  right  of  dower  and  a  devise  or  bequest  of  something 
else,  unless  the  right  of  dower  be  inconsistent  with  or  repugnant  to  the  provisions  of 
the  will,  so  as  to  disturb  or  disappoint  them.  8  Kent,  *58 ;  Story,  £q.  §  1088 ;  Rey- 
nolds V.  Torin,  1  Russ.  133." 

v.27N.w.no.l— 6 
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EDMISON  V,  ASLESEN.* 

Filed  February  9,  1886. 

Landlord  and  Tbwabt— Duty  to  Repaib  Store— Civil  Code,  ?  1114. 

A  landlord  who  rents  the  cellar  and  first  story  of  a  building  in  a  store  block  Is 
not  bound  to  keep  the  same  in  repair,  in  the  absence  of  an  agreement  in  the  lease, 
as  the  property  leased  is  not  "a  building  intended  for  the  occupation  of  human  be- 
ings," within  the  meaning  of  Civil  Code,  §  ]114.« 

On  appeal  from  district  court,  county  of  Minnehaha. 

Wilkes  df  Wells,  for  respondent,  P.  H.  Edmison.  Parliman  cfe  Green,  for 
appellant,  G.  Aslesen. 

Palmer^  J.  The  respondent  leased  to  the  appellant  a  portion  of  a  store 
block  in  the  city  of  Sioux  Falls,  at  a  stipulated  price  for  rental.  The  rent 
was  unpaid  at  the  time  provided  for  in  the  lease,  and  this  action  is  brought 
to  recover  the  same. 

So  much  of  the  lease  as  is  necessary  to  present  the  question  here  decided 
is  as  follows:  The  respondent,  P.  H.  Edmison,  leased  to  the  appellant.  Chris- 
tian Aslesen,  "the  first  story  and  cellar  of  the  building  situated  on  the  N. 
J  of  lot  15,  block  14.  J.  L.  Phillips,  Sioux  Falls,  for  the  full  term  of  eleven 
months  from  and  after  the  first  day  of  November,  A.  D.  1883,  and  up  to  the 
first  day  of  October,  A.  D.  1884.  And  the  said  second  party  agrees  to  sur- 
render said  premises  at  the  end  of  this  lease,  or  sooner  determination  thereof, 
in  as  good  condition  as  reasonable  use  thereof  will  permit,  damages  by  the 
elements  excepted."  The  complaint  was  in  the  usual  form.  The  answer  de- 
nied the  Indebtedness  alleged  in  the  complaint,  admitted  the  entering  into  a 
contract  of  leasing  of  the  premises  in  question,  to-wit,  the  cellar  and  first 
story  of  the  building  to  be  used  and  occupied  as  a  retail  grocery  store;  that 
prior  to  the  third  day  of  May,  1884,  and  during  the  occupancy  of  appel- 
lant, he  gave  the  respondent  notice  of  dilapidations,  which  respondent  ought 
to  repair,  to-wit,  water  in  the  cellar,  (which  flowed  in  from  the  surface,) 
which  rendered  the  premises  unfit  for  the  uses  for  which  appellant  had  rented 
the  same,  and  which  might  have  been  remedied  by  respondent;  that  because 
of  such  dilapidations  appellant  was  compelled  to  vacate  said  premises  before 
the  expiration  of  the  lease,  and  was  not,  therefore,  liable  for  the  installments 
of  rent  provided  for  by  the  lease,  and  to  recover  which  this  suit  was  insti- 
tuted. 

It  will  be  observed  there  was  no  provision  in  the  lease  which,  in  terms, 
made  it  the  duty  of  the  respondent  to  repair  the  defects  here  complained  of. 
The  appellant,  however,  insists  that  independent  of  the  contract  such  obliga- 
tion rested  upon  the  respondent  by  virtue  of  sections  1114  and  1115  of  the 
Civil  Code  of  this  territory.  The  court  below  held  that  the  building  and 
property  leased  was  not  such  a  "building  intended  for  the  occupation  of 
human  beings"  as  is  contemplated  by  section  1114  of  the  Civil  Code,  and  di- 
rected a  verdict  for  the  plaintiff.  The  defendant  duly  excepted  to  the  order 
of  the  court  directing  a  verdict,  and  prosecutes  this  appeal  to  set  aside  the 
verdict  and  judgment  rendered  thereon. 

'  NoTB  BY  JuDGB  Palmbb.  The  opinion  of  the  court  in  this  case  was  by  assignment 
to  have  been  prepared  by  the  Hon.  Chief  Justice  Edgebton,  but  owing  to  the  expiration 
of  his  term  upon  the  bench,  and  the  pressure  of  other  important  duties,  no  opinion  has 
been  written  oy  him  ;  and  deeming  it  important  to  the  profession  that  they  be  informed 
of  the  views  of  the  court  upon  the  question  presented  and  decided  in  this  case,  I  have 
taken  the  liberty  herewith  to  state  the  point  considered  and  decided  by  the  court,  with- 
out attempting  to  express  the  reasons  which  lead  as  to  such  conclusion. 

'^  See  note  at  end  of  case. 
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It  Will  be  seen,  then,  that  this  case  presents  for  construction  by  this  court 
one  of  the  peculiar  provisions  of  the  law  of  this  territory,  to- wit,  sections 
1114  and  1115  of  the  Civil  Code,  which  are  as  follows: 

"Sec.  1114.  The  lessor  of  a  building  intended  for  the  occupation  of  human 
beings  must,  in  the  absence  of  an  agreement  to  the  contrary,  put  it  in  condi- 
tion fit  for  such  occupation,  and  repair  all  subsequent  dilapidations  thereof, 
except  that  the  lessee  must  repair  all  deteriorations  or  injuries  thereto  occa- 
sioned by  his  ordinary  negligence. 

"Sec.  1115.  If  within  a  reasonable  time  after  notice  to  the  lessor  of  dilap- 
idations which  he  ought  to  repair  he  neglects  to  do  so,  the  lessee  may  repair 
the  same  himself,  and  deduct  the  expense  of  such  repairs  from  the  rent,  or 
otherwise  recover  it  from  the  lessor,  or  the  lessee  may  vacate  the  premises: 
in  which  case  he  shall  be  discharged  from  further  payment  of  rent  or  per- 
formance of  other  conditions." 

Was  this  a  building  intended  for  the  occupation  of  human  beings  within 
the  meaning  of  this  statute?  I  think  not.  Entertaining  these  views,  then, 
1  see  no  error  committed  by  the  court  below  in  directing  a  verdict. 

Doubt  is  also  entertained  by  some  members  of  the  court  whether  the  facts 
in  this  case  show  a  condition  of  dilapidation  within  the  meaning  of  the  stat- 
ute. Entertaining  the  views  above  expressed  upon  the  other  branch  of  the 
case,  this  question  is  not  necessarily  presented,  and  upon  it  no  opinion  is  ex- 
pressed.    Judgment  affirmed. 

(All  the  justices  concurring.) 

NOTE. 

There  is  no  implied  warranty,  npon  the  letting  of  a  houBe  or  store,  that  it  is  or  shall 
continue  fit  for  the  purposes  for  which  it  was  let.  Lucafl  v.  Coulter,  (Ind.;  3  N.  E.  Rep. 
622. 

It  was  held  in  Wilkinson  v.  Clauson,  (Minn.)  12  N.  W.  Rep.  147.  that  there  is  no  im- 
plied covenant  in  the  lease  of  a  store-room  that  such  room  is  suitable  for  lessee's  use,  or 
supplied  with  proper  drainage. 

Where  a  lease  contains  no  stipulation  or  covenant  on  the  subject,  no  obligation  on 
the  part  of  the  landlord  to  repair  is  implied,  nor  any  warranty  that  the  premises  are  or 
will  continue  to  besuitable  for  the  leasee's  use  or  busmess,  or  safe  from  exposure  to  dam- 
age from  the  elements  through  the  landlord's  omission  to  make  repairs.  Krueger  v. 
Farrant,  (Minn.)  13  N.  .W.  Rep.  158. 

It  is  well  settled,  that  there  is  no  implied  covenant  on  the  part  of  a  landlord  in  a 
lease  that  the  premises iire  fit  for  the  purpose  for  which  they  are  let ;  and  that,  at  least 
in  the  absence  of  fraud  or  negligence,  he  is  not  liable  for  their  want  of  repair.  Royce 
V.  GiigKenheim,  106  Mass.  201 ;  Brewster  v.  DeFrem^y,  33  Gal.  341 ;  Jafife  v.  Harteau, 
56  N.  Y.  398;  Est^  v.  Estep,  23  Ind.  114;  Hart  v.  Windsor,  12  Mees.  &  W.  68 ;  Mul- 
len v.  Rainear,  45  N.  J.  Law,  520;  Button  v.  Gerrish,  9  Gush.  89;  Edwards  v.  New  York 
dtH.  R.CO.,  96N.Y.245. 
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Thomas  «.  Thomas. 

Filed  February  17,  1886. 

Appeal — Verdict  Unsustained. 

Under  the  pleadings,  the  burden  of  proof  bein^  upon  the  defendant,  and  the  evi- 
dence not  being  sufficient  to  sustain  the  verdict  m  her  favor,  the  decree  thereon  re- 
versed, the  verdict  set  aside,  and  a  decree  for  the  plaintiff  in  the  supreme  court. 

Appeal  from  Douglas  county. 

C  A,  Baldwin,  for  plaintiff.    No  appearance  for  defendant. 

Cobb,  J.  This  action  was  before  this  court  at  the  July,  1884,  term,  and 
the  decree  of  the  district  court  dismissing  the  action  upon  the  verdict  of  the 
jury  in  favor  of  the  defendant  was  reversSi,  and  the  cause  remanded.  See  16 
Neb.  553;  20  N.  W.  Rep.  846.  There  was  a  new  trial  to  a  jury,  which  again 
found  for  the  defendant.  There  was  a  second  decree  in  her  favor  dismiss- 
ing tlie  action,  and  the  cause  is  again  brought  to  this  court  by  appeal. 

The  following  is  a  synopsis  of  the  pleadings: 

PETITION. 

The  plaintiff  says  that  he  married  the  defendant  in  Omaha,  September  1» 
1875.  That  she  represented  herself  to  be  a  single  woman;  that  since  said 
marriage  he  has  discovered  that  she  had,  at  the  time  of  his  said  marriage 
with  her,  two  husbands,  and  he  asks  that  she  be  compelled  to  answer  to  his 
petition  under  oath  a  large  number  of  interrogatories,  to-wit;  That  she 
state  whether  or  not  she  had  been  married  previous  to  her  marriage  with 
him;  that  she  give  the  name  or  names  of  her  former  husbands;  when  and 
where  she  was  married  to  tliem;  what  has  become  of  them;  if  she  has  been 
divorced  from  them;  state  when  and  where.  And  he  prays  that  the  marriage 
contract  existing  between  them  be  declared  null  and  void,  for  the  reason  at 
the  time  of  said  maiTiage  she  had  a  living  husband  from  whom  she  was  not 
divorced. 

defendant's  answer. 

The  defendant  admits  the  marriage  to  Thomas  as  alleged;  and  in  answer 
to  the  interrogatories  propounded  says:  That  prior  to  her  marriage  with 
Thomas  she  had  been  twice  married.  Her  first  husband  was  Orson  Nicker- 
son,  to  whom  she  was  married  in  1857;  that  she  was  divorced  from  him  in 
1866.  Her  second  husband's  name  was  Samuel  Price;  was  married  to  him 
in  1867,  in  Wisconsin;  that  Price  left  her  in  1868,  without  saying  where  he 
was  going,  or  anything  about  it,  and  that  from  that  time  to  the  present  she 
has  not  seen  nor  heard  from  him ;  that  he  so  left  her  more  than  seven  years 
prior  to  her  marriage  with  Thomas;  and  she  avers  that  both  Nickerson  and 
Price  are  dead.  Slie  says  that  she  was  informed  that  Price  committed  suicide 
about  one  year  prior  to  her  marriage  with  Tliomas,  but  cannot  tell  the  source 
of  her  information,  when  or  where  she  received  it.  She  also  asks  for  a  di- 
vorce from  Thomas. 

Upon  the  trial  it  was  agreed  that  she  was  divorced  from  Nickerson,  and 
that  he  died  before  her  marriage  with  Price,  and  the  defendant  also  dismissed 
her  cross-bill  for  divorce;  so  that  the  only  issue  now  involved  in  the  action 
is,  was  husband  No.  2,  Samuel  Price,  dead  at  the  time  these  parties  married, 
to-wit,  September  1, 1875.  The  district  court  held  that  the  affirmative  of  the 
issue  was  with  the  defendant. 

Upon  the  trial  the  defendant  introduced  evidence  as  follows: 

Being  called  as  a  witness  in  her  own  behalf,  defendant  testified  that  she 
married  plaintiff,  September  1,  1875;  that  she  married  Price,  May  19,  1867,. 
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in  Wisconsin;  "that  Price  left  her  in  the  following  November,  remaining 
away  until  March|^1868,  when  he  came  back  and  took  her  from  Wisconsin  to 
Iowa  City,  Iowa,  where  he  stayed  until  July  8,  1868.  Then  he  packed  his 
satchel,  and  said  he  was  going  away  to  leave  me  for  ever.  He  conveyed  cer- 
tain property  to  me  through  a  Mr.  Baker,  on  July  9,  1868,  as  I  afterwards 
learned  from  Bakei*.  It  was  his  right  to  80  acres  of  land  where  we  lived. 
Since  which  time  I  had  not  seen  him,  nor  had  any  letter  or  correspondence 
with  him  to  know  whether  he  was  living  or  dead.  At  the  time  of  |;his  suit 
before,  a  person  told  me  that  there  was  some  one  that  had  seen  in  a  news- 
paper an  account  of  his  deatli, — of  a  man  at  Iowa  City  that  answered  the  de- 
scription of  Price.  The  paper  said  he  was  found  hanging  to  the  rafters  in 
the  cabin  where  he  lived.  I  never  made  any  effort  to  ascertain  the  facts, 
for  I  never  heard  of  his  going  back  to  Iowa  City.  I  had  no  friends  there 
that  I  could  write  to,  and  I  did  not  know  what  to  do  to  find  out.  I  did  not 
know  which  way  he  went,  or  how  he  went  from  Iowa  City.  He  had  no  re- 
lations there,  or  in  any  other  place  that  I  know  of.  He  was  an  old  bachelor 
when  I  married  him,  and  a  farmer.  He  lived  in  Iowa  City  the  first  time 
alK>ut  four  months,  and  the  last  time  about  three  months.  Our  place  was 
about  two  miles  from  the  court-house.  He  had  few  with  whom  he  visited; 
went  down  town  once  or  twice  a  week." 

Cross-examination :  "I  was  married  to  Thomas  as  Sylvia  Preston.  I  came 
to  Omaha  in  1872  or  1873.  I  came  here  from  Osceola,  where  I  had  lived 
eight  months.  Before  going  to  Osceola  I  lived  in  Chicago  for  a  few  months. 
I  went  to  Chicago  from  Elgin,  Illinois,  where  I  lived  a  year  and  a  half.  I 
went  to  Elgin  from  Chicago,  where  I  lived  most  of  the  winter  of  '70.  I  came 
from  Red  Wing,  Minnesota,  to  Chicago  in  1869.  I  lived  in  Red  Wing  two 
or  three  years.  Before  going  to  Red  Wing  I  lived  at  Lake  City,  Minnesota. 
I  went  from  Iowa  City  to  Lake  City  in  1868.  Price  left  me  July  8,  18G8.  I 
don't  know  why  he  left,  except  he  got  mad.  There  were  unpleasant  feel- 
ings between  us  when  he  left.  We  built  a  house  in  1868.  I  remember  that 
Mr.  Brant  or  Grant  did  some  work  on  the  house.  When  he  went  off  he  said 
*good-bye,*  and  I  said  *good-bye.'  That  is  the  last  I  ever  saw  him.  I  don't 
know  where  he  went.  I  left  there  about  October  8th  or  10th,  same  year. 
I  don't  know  whether  he  is  dead  or  not.  I  don't  know  who  told  me'lie  com- 
mitted suicide, — can't  tell  whether  man,  woman,  or  child,  it  was  so  long  ago. 
I  can't  tell  where  I  was  at  the  time.  The  last  time  he  left  he  told  me  he 
never  would  come  back.  *' 

The  defendant  also  read  in  evidence  the  depositions  of  eight  witnesses, 
residents  of  Iowa  City,  Iowa,  and  vicinity,  each  of  whom  testified  to  having 
known,  or  having  had  some  knowledge  of,  Samuel  Price,  in  or  near  Iowa 
City,  about  the  year  1868.  None  of  them  were  on  terms  of  intimacy  with 
him.  They  all  agree  that  he  left  that  place  in  or  about  1868.  iN'one  of  them 
fix  the  date  of  departure  so  as  to  locate  it  as  being  prior  to  September  1st  of 
that  year.  None  of  them  had  ever  seen  or  heard  of  him  since  he  left;  nor 
did  any  of  them  ever  make  inquiry,  or  have  any  expectation  or  desire  to  hear 
of  him.  The  defendant  then  called  Andrew  Frick  as  a  witness  in  her  behalf, 
who  testified  that  he  knew  a  man  named  Samuel  Price  at  Iowa  City;  knew 
him  first  in  1868.  Witness  was  in  business  then.  "I  met  him  about  the 
time  I  went  into  business  there  in  the  spring  of  1868,  and  knew  him  from 
that  time  up  to  the  winter  of  '68;  but  he  left  all  at  once,  and  I  never  saw  him 
afterwards.  *  *  *  I  can't  fix  the  date  Price  left.  It  was  in  the  fall  of 
1868.  I  remained  there  until  the  fall  of  1869."  Upon  his  cross-examination 
the  next  day  the  witness  testified:  "I  can't  tell  exactly  how  late  in  the  fail  of 
1868 1  last  saw  Price;  I  think  it  was  towards  winter.  Yesterday,  wlien  the 
matter  was  mentioned  to  me,  I  could  not  tell;  but  I  have  looked  over  some 
papers  I  have,  and  it  was  in  November,  1868,  that  I  had  a  certain  transac- 
tion, and  I  know  I  saw  Price  not  long  before  or  after  that.    I  again  say  that 
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it  Wcos  in  the  fall  of  1868  that  he  left  I  will  not  say  he  wasn't  there  in 
1869." 

The  plaintiff,  on  his  part,  produced  the  deposition  of  Charley  Cartwright, 
of  Lucas  township,  Johnson  county,  Iowa,  who  testified  to  having  known 
Samuel  Price  and  wife,  of  that  vicinity,  in  the  summer  of  1868;  tliat  Mr. 
Price  left  that  fall,  and  came  back  in  the  spring  of  1869.  "I  don't  know 
how  long  he  stayed  on  his  return  to  this  vicinity.  I  saw  him  twice.  The 
last  tin^e  he  was  on  the  road,  and  said  he  was  going  to  Oskaloosa.  This  was 
in  the  spring  of  1869.  I  can't  say  when,  but  it  was  before  June.  I  have 
not  seen  or  heard  of  him  since.  The  last  1  saw  of  Mrs.  Price  was  in  the  fall 
or  early  winter  of  1868.  In  1868  they  lived  together  as  husband  and  wife.'* 
Plaintiff  also  read  the  deposition  of  Thomas  B.  Grant,  of  Lucas  township, 
near  Iowa  City,  who  testified  that  he  was  acquainted  with  Samuel  Price  and 
Sylvia  E.  Price  in  1868,  when  they  lived  near  Iowa  City;  that  "Mr.  Price 
went  away  about  September  1, 1868,  and  she  left  probably  in  November  after. 
They  lived  together  fis  husband  and  wife.  •  *  *  I  saw  Price  the  last 
time  in  the  spring  of  1869.  I  should  say  the  last  of  April  or  first  of  May.  I 
met  him  on  the  street  of  Iowa  City,  and  had  a  conversation  with  him.  I 
have  not  heard  of  Mrs.  Price  since  she  left.  1  have  not  seen  Samuel  Price 
since  the  spring  of  1869,  nor  have  I  heard  of  him."  Also  the  deposition  of 
Eliza  A.  Grant,  wife  of  Thomas  B.  Grant,  who  testified  to  having  known 
Samuel  Price  and  Sylvia  E.  Price,  his  wife,  in  1869;  that  she  had  a  conversa- 
tion with  Sylvia  E.  Price  shortly  after  Samuel  Price  left,  in  which  she  told 
her  that  Samuel  Price  had  left  her  because  he  was  afraid  she  was  going  to 
poison  him,  and  that  Price  had  gone  off  mad.  Also  the  deposition  of  D.  A. 
Jones,  of  Iowa  City,  who  testified  that  in  1868  and  1869  he  lived  on  a  farm 
near  Iowa  City.  "I  knew  Samuel  Price.  First  became  acquainted  with  him 
in  1868.  He  went  away  in  the  fall  or  winter  of  1868.  He  came  back  the 
next  year,  in  1869.  Then  he  left,  since  which  time  I  have  not  seen  him  or 
heard  from  him."  Plaintiff  also  called  J.  C.  Darbin,  of  Omaha,  who  testi- 
fied as  follows:  "Live  in  Omaha.  Am  a  carpenter.  I  lived  in  Iowa  City 
and  vicinity  from  1863  to  1873.  I  knew  Samuel  Price  first  in  1868;  not  much 
acquainted  with  him.  I  know  him  when  I  see  him.  The  last  time  I  saw 
him  was  in  Iowa  City;  was  between  the  twentieth  and  thirtieth  days  of  May, 
1869.  I  knew  him  when  he  lived  near  Iowa  City;  but  was  never  at  his  place. 
At  that  time  I  was  in  the  saw-mill  business."  Upon  cross-examination  wit- 
ness referred  to  memoranda  of  business  transactions,  which  he  testified  en- 
abled him  to  refresh  his  memory  and  state  positively  as  to  the  time  when  he 
last  saw  Price,  as  above  stated,  eta 

The  sole  issue  involved  in  this  case  is  whether  the  man  Samuel  Price  was 
alive  or  dead  at  the  date  of  the  intermarriage  of  the  parties,  to-wit,  Septem- 
ber 1, 1875.  The  burden  rests  upon  the  defendant  to  establish  by  a  prepon- 
derance of  the  evidence  that  he  was  deceased  prior  to  that  day.  This  she  has 
undertaken  to  do  by  proving  that  he  left  the  place  of  his  residence  more  than 
seven  years  before  that  day,  and  has  never  returned,  nor  has  been  heard  of 
by  any  one  there  or  elsewhere,  to  her  knowledge.  If  she  has  succeeded  in 
doing  this,  it  will  be  conceded  that  she  has  established  a  defense.  Greenleaf 
states  the  law  to  be  that  "where  the  issue  is  upon  the  life  or  death  of  a  per- 
son once  shown  to  have  been  living,  the  burden  of  proof  lies  upon  the  party 
who  asserts  the  death;  but  after  the  lapse  of  seven  years,  without  intelligence 
concerning  the  person,  the  presumption  of  life  ceases,  and  the  burden  of  proof 
is  devolved  upon  the  other  party."  1  Greenl.  Ev.  §  41.  In  the  case  of  Cox 
v.  Ellsworth,  26  N.  W.  Rep.  460,  (decided  at  the  present  term, )  we  had  occasion 
to  consider  some  of  the  limitations  and  exceptions  to  the  rule  of  law  as  above 
quoted;  but  for  the  purposes  of  this  case  such  limitations  or  exceptions  need 
not  be  considered. 

It  is  seldom  that  a  court  of  equity  feels  constrained  to  reverse  the  finding 
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of  a  jary  upon  the  question  of  fact,  but  there  are  cases  in  which  to  do  so  is  a 
plain  duty,  and  I  think  this  is  such  a  case.  From  the  testimony  of  the  de- 
fendant it  is  clear  that  Price,  her  husband,  left  her  in  anger,  and  under  a 
sense  of  wrong,  with  no  intention  of  returning  to  her.  Nor  is  there  any  evi- 
dence of  having  any  intention  of  ever  returning  to  Johnson  county,  Iowa, 
nor  that  he  had  any  tie  of  family,  friendship,  or  property  to  tend  to  bring  him 
back  there.  Even  the  defendant  herself  left  almost  immediately,  and  re- 
moved to  Minnesota.  Nevertheless,  had  he  remained  away  for  seven  years 
without  having  been  heard  of  there  or  elsewhere,  so  far  as  known,  by  the  cold 
rule  of  law  the  presumption  of  his  being  still  alive  would  cease.  But  here 
we  have  the  testimony  of  several  uncontradicted  and  unlmpeached  disinter- 
ested witnesses  that  he  did  return,  and  was  seen  in  life  within  considerably 
less  than  seven  years  prior  to  the  date  of  the  marriage  of  the  defendant  with 
the  plaintiff.  The  defendant,  therefore,  failed  to  establish  her  defense  that 
her  husband  Samuel  Price  had  been  absent  for  seven  years,  so  that  his  death 
might  be  presumed  at  the  time  of  her  marriage  with  the  plaintiff,  and  the 
jury  had  no  evidence  before  them  which  sustains  such  finding.  The  evidence 
of  the  defendant  herself  is  of  little  or  no  weight,  from  the  fact  that  she  left 
the  vicinity  of  the  former  residence  almost  immediately  after  the  alleged  de- 
parture of  her  husband,  and  took  up  her  residence  in  a  distant  state;  and 
that  of  the  other  witnesses  offered  by  her  is  scarcely  stronger,  for  none  of 
them  had  more  than  a  passing  acquaintance,  nor  any  business  or  social  rela- 
tions, with  Price;  and  some  of  them  admit  that  he  might  have  returned  to 
Iowa  City,  or  vicinity,  at  any  time  during  the  next  seven  years  after  his  de- 
parture, and  they  not  have  known  or  heard  of  it. 

The  judgment  of  the  district  court  is  therefore  reversed,  the  verdict  set 
aside,  and  a  decree  will  be  entered  in  this  court  for  the  plaintiff  as  prayed  in 
the  petition. 


KoBERTs  V.  Taylor. 

Piled  February  17,  1886.  • 

1.  IirroxrcATnia  Liquobs— Civil  Damaqbs— Plbadingb— Evidenob. 

Where  the  allegations  in  a  petition  filed  by  a  wife  and  minor  children  against  a 
saloon  keeper  for  loss  of  means  of  sui>port  caused  by  liquor  sold  to  the  husband  and 
father  are  that  liquors  were  sold  to  tlie  husband  and  father  in  quantities  sufficient 
to  produce  intoxication,  which  Wm.  H.  T.  drank,  and  thereby  became  intoxi^cated, 
ana,  while  in  this  drunken  condition,  R.,  the  saloon  keeper,  continued  to  furnish 
him  such  intoxicating  liquors,  and  alle^tions  thereafter  made  that,  by  reason  of 
the  use  thereof,  *'  he  has  become  an  habitual  drunkard,"  is  not  irrelevant. 

2.  Save— Loss  of  Labob. 

The  words  *'in  a  great  measure,"  qualifying  the  all^ation  of  loss  of  labor  and  sup- 
port by  the  husband,  heid  sufficiently  definite. 

3.  Tbiai/— Amkkdkbut  to  Plkadings  dubino  Tbial. 

Where  objection  is  made  on  the  trial  of  a  case  for  the  first  time  that  the  petition 
does  not  state  feusts  sufficient  to  constitute  a  cause  of  action,  the  court  should,  if 
possible,  sustain  the  petition,  or  permit  an  amendment  thereto  to  be  made  wMtarUar, 

4.  JvDGUJtvr  EzoBSBiYE— Remittitub. 

Evidence  examined,  and  verdict  held  to  be  excesaivo.  Leave  to  plaintiffs  to  remit 
from  Judgment  the  sum  of  $286.66^. 

Error  from  Burt  county. 

R,  B.  Dalyf  for  plaintiffs.    Hopewell  A  Dickenson,  for  defendant. 

Maxwegll,  G.  J.  This  action  was  brought  by  the  defendants  in  error 
against  the  plaintiffs  in  error,  in  the  district  court  of  Burt  county,  to  re- 
cover for  loss  of  means  of  support  of  the  husband  and  father  caused  by  intox- 
ication from  liquors  furnished  in  part,  at  least,  by  the  defendant  in  error. 
On  the  trial  of  the  cause  the  jury  returned  a  verdict  in  favor  of  the  defend- 
ants in  error  for  the  sum  of  11995.66},  upon  which  judgment  was  rendered. 
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A  large  number  of  errors  were  assigned,  which  will  be  considered  in  their 
order. 

First,  that  the  court  erred  in  refusing  to  strike  certain  words  out  of  the 
petition.  The  following  is  a  copy  of  the  petition,  omitting  formal  allega- 
tions: "(1)  The  plaintiff  in  error  for  herself,  and  as  next  friend  for  her 
minor  cliildren,  to-wit:  Lillie  E.,  age  15  years;  Bodes  J.,  age  11;  Nettie  E., 
age  8;  Nettie  G.,  age  5;  Charles  A.,  age  3; — complains  of  the  defendant, 
Thos.  M.  Roberts,  for  that  on  the  fifteenth  day  of  March,  A.  D.  1883,  and 
during  all  the  intervening  time  since,  the  said  defendant  was  and  has  been 
a  saloon  keeper  and  engaged  in  the  retail  traffic  of  intoxicating  liquors,  in 
the  town  of  Tekama,  Burt  county,  Nebraska.  (2)  During  the  time  afore- 
said the  plaintiff  Sarah  E.  Taylor  wjis,  and  for  a  long  time  prior  thereto  had 
been,  the  wife  of  said  Wm.  H.  Taylor,  and  the  other  plaintiffs  are  their  minor 
children.  (3)  That  the  plaintiffs  were  all  dependent  on  said  Wm.  H.  Taylor 
for  their  means  of  support;  that  prior  to  the  fifteenth  day  of  March,  1883, 
that  said  Wm.  H.  Taylor  was  an  able-bodied,  industrious,  energetic  man,  and 
provided  a  good  living  for  his  family,  the  plaintiffs  aforesaid;  that  the  pro- 
ceeds of  his  labor  and  earnings  amounted  to  about  the  sum  of  81,000  per 
year,  which  he  applied  to  their  support;  that  at  the  above-named  dates  the 
said  plaintiffs  and  Wm.  H.  Taylor  were  in  comfortable  circumstances  and 
had  8500.  (4)  That  on  or  about  the  fifteenth  day  of  March,  A.  D.  1883,  and 
at  divers  times  thereafter,  continuing  down  to  the  commencement  of  this 
action,  the  said  defendant  sold  and  furnished  tothe  said  Wm.  H.  Taylor  in- 
toxicating liquors  in  quantities  sufficient  to  cause  intoxication,  which  said 
Wm.  H.  Taylor  drank,  and  thereby  became  Intoxicated,  and  while  in  this 
drunken  condition  the  said  defendant  continued  to  furnish  him  such  intox- 
icating liquors.  (5)  The  said  Wm.  H.  Taylor,  by  reason  of  the  use  of  said 
intoxicating  liquors  so  as  aforesaid  furnished  him  by  the  said  defendant,  has 
become  an  habitual  drunkard,  and  these  plaintiffs  have  in  great  measure 
been  deprived  of  his  labor  and  support  during  the  whole  of  the  time  afore- 
said. The  8'^00  above  referred  to  has  been  squandered,  and  the  plaintiffs  are 
left  wholly  without  means  of  support.  (6)  The  plaintiff  Sarah  E.  Taylor, 
afid  said  minor  children,  constitute  one  family,  and  have  sustained  damages 
in  the  premises  in  the  sum  of  $5,000." 

The  defendant  tiled  a  motion  to  strike  from  the  petition  the  following 
words,  for  the  rejison  that  the  same  are  irrelevant  to  the  issue  and  redun- 
dant, to-wit,  the  said  Wm.  H.  Taylor  "has  become  an  habitual  drunkard  and." 
Which  motion  was  overruled,  and  defendant  excepted.  Thereafter  the  de- 
fendant filed  a  motion  to  require  the  plaintiffs  to  specify  the  amount  of  the 
husband's  labor  and  support  of  which  they  had  been  deprived,  as  averred  by 
the  words  "in  a  great  measure,"  and  asking  that  plaintiffs  specify  the  items 
and  dates  of  such  lost  labor  and  support.  Which  motion  was  overruled,  to 
which  the  defendant  then  and  there  excepted. 

The  defendant  thereupon  filed  an  answer  to  said  petition,  as  follows:  "(1) 
The  defendant,  answering  the  plaintiffs*  petition,  admits  that  he  was  a  saloon 
keeper  as  charged,  and  that  Sarah  E.  Taylor  and  the  other  plaintiffs  were  the 
wife  and  children  of  Wm.  H.  Taylor,  and  were  dependent  on  him  for  their 
means  of  support,  and  that  they  constitute  one  family.  (2)  Said  Wm.  H. 
Taylor  was,  on  and  prior  to  the  twelfth  day  of  March,  1883,  a  man  who  in- 
dulged in  the  use  of  intoxicating  liquors,  and  by  reason  of  this  habit  for  sev- 
eral years  prior  to  March  15,  1883,  had  neglected  and  failed  to  appropriate  all 
his  earnings  and  time  to  the  support  of  his  family.  (3)  Defendant  says  that 
from  February  1st  to  September  10th  he  did  not  sell  nor  give,  nor  permit  to 
be  sold  or  given,  by  his  agents  or  em|)loyes,  to  Wm.  H.  Taylor  any  intoxicat- 
ing liquor  of  any  character.  (4)  Defendant  avers  that  said  plaintiffs  ought 
not  to  have  and  maintain  their  action  against  him  for  loss  of  their  means  of 
support  by  reason  of  the  selling  or  furnishing  of  intoxicating  liquor  by  said 
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defendant  to  said  Wm.  H.  Taylor  during  that  portion  of  the  time  mentioned 
in  plaintiffs'  petition  from  and  after  September  15,  1884,  to  the  commence- 
ment of  this  action,  for  the  reason  that  the  defendant  says  that  on  or  about 
the  last-mentioned  date  the  plaintiff  Sarah  E.  Taylor  personally  directed  and 
requested  the  defendant  to  let  the  said  Wm.  H.  Taylor  have  intoxicating 
liquor  by  the  drink  whenever  he  wanted  it,  which  request  has  never  been 
withdrawn,  and  all  liquors  thereafter  sold  and  furnished  by  the  defendant  to 
said  Wm.  H." Taylor  were  so  sold  and  furnished  in  pursuance  of  such  request 
and  direction  of  said  plaintiff.  This  was  done  with  great  care  on  part  of 
said  defendant  to  restrain  said  Wm.  Taylor  from  drinking  such  an  amount 
as  would  cause  him  to  become  intoxicated.  (5)  Defendant  denies  each  and 
every  allegation  in  said  plaintiffs'  petition  contained,  and  not  hereinbefore 
admitted."     The  reply  is  a  general  denial. 

The  first  objection  is  that  the  court  overruled  the  motion  to  strike  out  of 
the  petition  the  words  that  Taylor  "has  become  an  habitual  drunkard."  The 
words  are  evidently  used  to  indicate  that,  from  the  almost  constant  use  of 
intoxicating  liquors  furnished  by  plaintiff  in  error,  William  H.  Taylor  wtis  so 
far  under  the  influence  of  such  liquors  as  to  be  incapable  of  providing  for  his 
-wife  and  family.  In  this  sense  the  words  are  proper,  and  the  court  did  not 
err  in  overruling  the  motion. 

Second.  To  require  "the  plaintiff  to  specify  the  amount  of  the  husband's 
labor  and  support  of  which  they  have  been  deprived,  as  averred  by  the  words 
*in  a  great  measure.'"  These  words  must  be  construed  with  reference  to 
the  prior  allegation  that  the  "defendant  [plaintiff  in  error]  sold  and  furnished 
to  said  Wm.  H.  Taylor  intoxicating  liquors  in  quantities  sufficient  to  cause 
5ntoxication,  which  said  Wm.  H.  Taylor  drank,  and  thereby  became  intoxi- 
cated, and,  while  in  this  drunken  condition,  continued  to  furnish  him  such 
intoxicating  liquors."  and  other  allegations  of  like  nature;  and  that,  there- 
fore, the  plaintiffs  below  have  been,  to  a  great  extent,  deprived  of  their 
means  of  support.  The  sale  of  liquor  and  intoxication  of  the  husband  are 
the  cause  of  the  injury,  and  the  loss  of  the  means  of  support  the  conse- 
quence. If  the  loss  is  not  entire,  it  may  be  stated  in  such  words  as  show  tliat 
fact.  Where  it  is  alleged  that  the  intoxication  is  continuous,  it  would  be 
impossible  to  state  definitely  the  number  of  hours  the  party  was  partially 
sober  so  as  to  be  able  to  perform  some  work.  A  general  allegation  therefore 
is  sufficient. 

On  the  trial  of  the  cause  the  attorney  for  the  defendant  below  objected  to 
the  introduction  of  any  testimony,  for  the  reason  that  the  petition  fails  to 
state  a  cause  of  action.  The  motion  was  overruled,  to  which  exceptions 
were  taken,  and  the  ruling  thereon  is  now  assigned  for  error.  The  petition 
certainly  states  a  cause  of  action .  It  is  not  as  definite,  perhaps,  in  some  respects 
as  should  be  desired,  but  it  contains  all  averments  necessary  to  entitle  the 
plaintiff  to  recover.  The  practice  of  objecting  on  the  trial  to  the  introduc- 
tion of  evidence  because  the  petition  fails  to  state  a  cause  of  action  is  not  to 
be  encouraged.  Where  the  witnesses  are  in  attendance,  and  a  large  amount 
of  expense  incurred  which  would  have  been  avoided  had  the  objection  been 
made  by  demurrer  at  the  proper  time,  tlie  court  will,  if  possible,  sustain  the 
petition,  and,  if  need  be,  permit  an  amendment  to  be  made  instanter  to  cure 
the  defect.  But  an  amendment  was  unnecessary  in  this  case.  The  objec- 
tion, therefore,  was  properly  overruled. 

The  testimony  tends  to  show  that  in  March,  1883,  William  H.  Taylor, 
with  bis  wife  and  children,  removed  to  Burt  county,  in  this  state,  from 
Washington  county,  Indiana;  that  prior  to  that  time  his  wife  testifies  "  he 
never  was  a  man  that  indulged  in  drink.  Once  in  a  great  while,  when  he 
was  going  to  town,  he  would  get  a  little  liquor,  and  would  probably  take  a 
pint  bottle  home  ^with  him,  and  would  drink  it  over  Sunday.  He  never 
would  go  on  a  spree  for  a  month  or  six  weeks  in  his  life."    He  had  owned  a 
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small  farm  in  that  state,  which  had  been  sold,  and  about  $500  of  the  proceeds 
were  brought  to  this  state.  Soon  after  coming  here,  he  became  addicted  to 
the  almost  constant  use  of  intoxicating  liquor  to  such  an  extent  as  to  be  in- 
capable of  transacting  business,  and  seems,  during  a  portion  of  the  time  at 
least,  to  have  been  one  of  the  idlers  around  the  saloon  of  the  plaintiff  in  er- 
ror and  otiiers.  During  this  time  he  contributed  but  very  little  to  the  sup- 
port of  himself  and  family,  while  the  money  that  he  had  brought  here  bad 
been  exhausted.  The  wife  seems  to  have  been  industrious,  aud  by  constant 
labor  procured  for  the  family  nearly  all  the  support  it  has  received.  Mr. 
Taylor  is  shown  to  be  a  robust,  healthy  man  when  free  from  the  effects  of 
intoxicating  drink,  and  capable  of  earning  about  nine  dollars  per  week. 
The  testimony  shows  that  in  February,  1884,  Mrs.  Taylor  notified  the  plain- 
tiff in  error  not  to  sell  her  husband  any  more  liquor;  that  afterwards,  about 
August  I5th,  finding  that  her  husband  obtained  all  the  liquor  he  wanted  in 
bottles,  she  went  with  him  to  the  residence  of  the  plaintiff  in  error,  and 
withdrew  the  order,  and,  as  she  testifies,  "  told  Roberts  that  if  he  would 
only  give  him  a  drink  occasionally,  as  he  needed  it,  he  might  sell  to  him." 
It  is  not  claimed  that  for  liquors  sold  to  the  husband  in  small  quantities 
while  this  request  was  in  force  that  there  could  be  a  recovery;  but  for  any 
abuse  of  the  same,  no  doubt  there  may  be.  It  does  not  appear  who  fur- 
nished t/ie  liquor  in  bottles  to  the  husband  prior  to  the  time  the  wife  made 
this  request,  but  it  is  pretty  evident  that  some  of  it  was  drank  not  far  from 
the  saloon  of  the  plaintiff  in  error;  and,  upon  the  whole  case,  it  ia  very  cleiir 
that  the  plaintiff  in  error  furnished,  during  the  time  stated  in  the  petition, 
intoxicating  liquor  to  Taylor  which  tended  to  cause  his  intoxication.  How 
many  othei'S  may  have  aided  in  producing  this  result  it  is  not  material  now 
to  inquire,  as  the  person  who  gives  away  or  sells  intoxicating  drink  which 
was  drank  by  Taylor  on  or  about  the  time  of  the  intoxication  complained 
of  is  liable  for  any  damages  sustained  from  such  intoxiaition.  Kerkow 
v.  Bauer,  15  Neb.  150;  S.  C.  18  N.  W.  Rep.  27;  Elshire  v.  Schuyler,  15  Neb. 
561;  S.  C.  20  N.  W.  Rep.  29;  Warrick  v.  Rounds,  17  Neb.  411.  417;  S.  C. 
22  N.  W.  Rep.  785. 

The  questions  in  regard  to  the  instructions  are  disposed  of  by  the  decisions 
on  the  motions  heretofore  referred  to.  It  is  unnecessary,  therefore,  to  review 
them  at  length.  The  damages,  however,  are  excessive  under  the  proofs  in 
the  case,  and  the  plaintiffs  below  will  have  leave  to  remit  from  tlie  judgment 
the  sum  of  S295.66f ,  leaving  the  sum  of  8700,  and,  upon  condition  that  such 
remission  is  entered  within  30  days  from  this  date,  the  judgment  is  aflSmied; 
otherwise  it  will  be  reversed,  and  the  cause  remanded.  Judgment  accord- 
ingly. 


Wright  «.  Ohioago,  B.  &  Q.  R.  Go. 

Filed  February  17,  1886. 

BxKMFTiONB— Laborers'  Wagsb. 

The  wages  for  60  davs'  services  of  laborers,  mechaDics,  or  clerks  who  are  heads 
of  families,  in  the  hancb  of  those  by  whom  such  laborers,  mechanics,  or  clerks  may 
be  employed,  are  exempt  from  execution,  attuchment,  or  gamishiuent,  whether 
the  employe  is  a  resident  of  the  state  or  not.    Sacb  wages  are  absolutely  exempt. 

Qarni8Hmei»t— Foreign  Corporation. 

A  foreign  corporation  having  no  property  of  the  debtor  In  this  state,  nor  owing^ 
money  to  him  payable  therein,  is  not  subject  to  garnishment  in  this  state. 

Same — liABORERs'  Wages— Answer. 

When  an  employer  is  garnished  for  wages  for  60  days*  services  of  a  laborer,  me- 
chanic, or  clerk  who  is  the  head  of  a  family,  he  should  state  the  facts  in  hisanswefr 
showing  that  such  wages  are  exempt,  and  that  he  ia  not  liable  aa  garnishee. 
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4.  Saick— Interstatts  Law— Exkmptiows. 

Where  a  debt  was  contracted  in  lowaj  the  parties  residing  there,  and  a  creditor  of 
the  debtor  not  subject  to  garnishment  in  that  state,  the  exemption  will  continue  in 
this  state  in  case  an  action  is  brought  on  the  claim. 

Error  from  Douglas  county. 

W.  /.  Connellf  for  plaintiff.    Hofvard  B.  Smithy  for  defendant. 

Maxwell.,  C.  J.  This  action  was  brought  before  a  justice  of  the  peace,  by 
the  plaintiff,  against  one  L.  N.  Kintz,  to  recover  judgment  on  an  account  as- 
signed to  the  plaintiff.  An  affidavit  for  an  attachment  was  made  and  filed 
upon  the  ground  that  Kintz  was  a  non-resident  of  this  state,  and  an  order  of 
attjichment  and  notice  of  garnishment  served  on  the  defendant.  The  defend- 
ant thereupon  filed  an  answer  as  follows: 

"Now  comes  the  said  Chicago,  Burlington  &  Quincy  R.  R.  Co.,  and  for  its 
answer,  as  garnishee,  says: 

"(1)  That  L.  N.  Kintz  had  due  him,  at  the  time  of  the  service  of  the  gar- 
nishee process  in  the  cause,  660  as  wages  earned  in  its  employ. 

"^(2)  That  said  garnishee  did  not  have,  at  or  after  the  service  of  the  gar- 
nishee process  upon  it  in  this  action,  any  other  property,  money,  rights,  cred- 
its, or  effects,  of  any  kind  or  nature  whatever,  in  its  possession  or  under  its 
control,  due  or  belonging  to  said  L.  N.  Kint7,  defendant. 

"(3)  That  said  L.  N.  Kintz,  defendant,  was  hired  and  employed  in,  and  the 
contnict  for  said  hiring  and  employment  was  made  in,  the  state  of  Iowa;  that 
the  service  for  which  said  amount  is  due  was  performed  in  said  state,  and  it 
was  agreed  between  the  parties  hereto,  said  garnishee  and  said  defendant,  that 
said  Wiiges  should  be  paid  in  said  state;  that  there  has  been  no  demand  for 
tlie  payment  of  the  said  amount  so  due,  made  in  the  state  of  Iowa  upon  the 
garnishee,  by  said  defendant,  or  any  other  person. 

"(4)  That  the  cause  of  action,  upon  which  this  suit  is  brought,  arose  in  the 
state  o(  Iowa. 

"(5)  That  the  assignor,  Taylor  &  Calef,  under  a  pretended  assignment  from 
whom  the  plaintiff  in  this  action  claims,  were,  at  all  times  mentioned,  and 
still  are,  residents  of  the  state  of  Iowa;  that  said  L.  K.  Kintz,  defendant, 
was,  at  all  times  mentioned  herein,  and  still  is,  a  married  man,  the  head  of  a 
family,  and  a  resident  of  the  state  of  Iowa.  The  said  am9unt  so  due  as  afore- 
said is  due  said  defendant  as  earnings  and  wages  for  his  personal  service  per- 
formed within  ninety  days  next  preceding  the  service  of  garnishee  process 
herein ;  that  said  amount  is  not  more  than  sixty  days'  wages  of  the  said  de- 
fendant as  a  clerk  in  the  employ  of  the  garnishee;  that,  under  the  laws  of 
the  state  of  Iowa,  the  said  defendant  is  entitled  to  the  said  amount  as  exempt 
from  garnishment,  attachment,  and  execution ;  that  the  said  law  referred  to 
is  as  follows:  Section  3072,  Code  of  Iowa,  1873,  provided  that  any  debtor,  a 
resident  of  the  state  of  Iowa,  and  the  head  of  a  family,  may  hold  exempt  from 
execution  the  following,  [here  follows  a  specification  of  articles  exempt.] 
Section  3074,  Code  of  Iowa,  1874,  is  as  follows:  'The  earnings  of  such  a 
debtor,  for  his  personal  service,  or  those  of  his  family,  at  any  time  within 
ninety  days  next  preceding  the  levy,  are  also  exempt  from  execution  or  at- 
tachment.' 

"(6)  And,  further  answering,  said  garnishee  says  that  it  is  advised  that 
said  amount  is  exempt  to  said  defendant,  under  the  laws  of  the  state  of  Ne- 
braska. 

*'(7)  And,  further  answering,  said  garnishee  says  that  it  is  a  foreign  cor- 
poration; that  it  is  not  a  corporation  existing  under  the  laws  of  the  state  of 
Nebraska;  that  it  is  not  a  corporation  within  the  county  where  the  action  is 
brought;  that  the  said  W.  J.  Davenport,  upon  whom  garnishee  process  was 
served  in  this  case,  has  his  residence  in  Council  Bluffs,  Iowa;  that  he  is 
present  in  Nebraska  but  a  few  hours  each  day;  that  he  has  no  authority  to 
pay  out  money  of  said  garnishee  defendant;  that  the  garnishee  is  put  to  great 
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trouble  and  expense  in  answering  garnishee  process  in  the  state  of  Nebraska, 
for  the  reason  that  the  books  showing  the  amount  due  its  employes  are  not 
kept  in  the  state  of  Nebraska,  but  in  the  state  of  Illinois,  and  its  pay-master 
does  not  enter  the  state  of  Nebraska,  and  has  no  agent  in  said  state  that  has 
autliority  to  audit  claims  against  it,  or  to  pay  out  money  for  it. 

"(8)  And,  further  answering,  garnishee  says  that  it  is  informed  and  be- 
lieves that  the  pretended  assignment,  under  which  the  plaintiff  in  this  case 
claims,  is  not  bona  fide,  but  was  made  without  consideration,  and  for  the 
sole  purpose  of  evading  the  exemption  law  of  the  state  of  Iowa,  and  that 
said  Luther  R.  Wright  is  not  the  real  party  in  interest  in  this  action,  but 
that  the  •said  Taylor  &  Calef  are  the  real  party  in  interest  herein;  and  gar- 
nisliee  alleges  that  it  may  endanger  its  rights,  and  become  involved  in  expen- 
sive litigation  if  it  should  be  required  by  the  court  to  apply  said  amount  into 
court.  Wherefore  garnishee  prays  to  be  discharged  from  further  liability 
herein." 

The  plaintiff  thereupon  moved  to  strike  from  the  answer  of  the  garnishee 
the  third,  fourth,  fifth,  sixth,  seventh,  and  eighth  paragraphs,  for  the  reason 
that  the  matter  therein  contained  was  "unauthorized  and  voluntary,  and 
forms  no  part  of  the  answer  of  a  garnishee,"  etc.  The  motion  was  sustained, 
and  the  defendant  ordered  to  pay  the  amount  of  $41  into  court,  to  apply  on 
the  judgment  to  be  recovered  by  the  plaintiff  against  Kintz.  Afterwards 
judgment  was  rendered,  by  default,  in  favor  of  the  plaintiff,  for  the  sum  of 
$28. y9,  and  $12.90  costs  of  suit,  and  an  order  was  again  entered  that  the  de- 
fendant "pay  into  court  the  sum  of  $41  of  the  amount  in  its  possession  be- 
longing to  said  defendant,  said  sum  to  be  applied  in  satisfaction  of  the  above 
judgment."  From  this  order  the  defendant  took  the  case  on  error  to  the  dis- 
trict court,  where  the  order  of  the  justice  was  reversed.  The  cause  is  now 
brought  into  this  court  on  error,  to  reverse  the  judgment  of  the  district 
court.  The  amount  involved  in  this  case  is  not  large,  but  the  questions  pre- 
sented are  quite  important;  and,  as  they  have  not  heretofore  been  considered 
by  tliis  court,  it  is  necessary  to  examine  the  decisions  relating  to  them. 

In  1869  the  legislature  passed  "An  act  to  exempt  laborers',  mechanic's,  and 
clerks'  wages,  in  the  hands  of  employers,  from  exemption,  attachment,  and 
garnishee  process,"  which  act,  as  amended  in  1873,  is  as  follows,  (Gen.  St. 
715:)  "Section  1.  The  wages  of  laborers,  mechanics,  and  clerks  who  are  the 
heiids  of  families,  in  the  hands  of  those  by  whom  such  laborera,  mechanics, 
or  clerks  may  be  employed,  both  before  and  after  such  wages  shall  be  due, 
shall  be  exempt  from  the  operation  of  attachment,  execution,  and  garnishee 
process:  provided,  that  not  more  than  sixty  days' wages  shall  be  exempt:  pro- 
vided, further,  that  nothing  in  this  act  shall  be  so  construed  as  to  protect  the 
wages  of  persons  who  have  or  are  about  to  abscond,  or  leave  the  state,  from 
the  provisions  of  law  now  in  force  upon  that  subject:  provided,  further,  that 
nothing  in  this  act  shall  be  so  construed  as  to  permit  the  attachment  of  sixty 
days*  wages  in  the  hands  of  the  employer."  This  act  is  now  in  force.  Comp. 
St. ;  Code,  §  531a.  It  was  passed  as  an  independent  act,  and  not  as  an  amend- 
ment of  the  exemption  laws.  There  is  no  requirement,  therefore,  that  the 
debtor  shall  be  a  resident  of  the  state,  and,  unless  we  find  from  other  pro- 
visions that  it  was  the  intention  of  the  legislature  to  limit  the  relief  to  res- 
idents of  the  state,  it  must  be  declared  applicable  to  any  head  of  a  family, 
whether  a  resident  of  the  state  or  not. 

A  question  similar  to  that  under  consideration  was  recently  before  the  su- 
preme court  of  Kansas  in  MissouH  Pac,  Ry,  Co,  v.  Maltby,  8  Pac.  Rep.  235. 
In  that  case  the  parties  were  residents  of  Missouri,  and  the  debt  was  con- 
tracted there,  and,  by  tiie  laws  of  that  state,  the  money  in  the  hands  of  the 
garnishee  was  exempt  from  garnishment,  and  was  also  exempt  in  Kansiis. 
The  summons  was  served  on  the  debtor  in  Bourbon  county,  Kansas,  and  the 
notice  of  garnishment  on  the  railroad  company,  in  the  same  county.     The 
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railroad  company  filed  an  answer,  claiming  it  was  not  liable  as  garnishee,  and 
that  the  court  had  no  jurisdiction  over  it,  and  that  the  sum  due  from  it  to  the 
debtor  was  exempt  from  judicial  process.  The  justice,  however,  refused  to 
act  upon  this  answer.  Afterwards  the  creditor  brought  an  action  against 
the  debtor  and  railroad  company,  to  recover  $116.40.  The  railroad  com- 
})any  and  the  debtor  answered  separately,  each  claiming  that  the  debt  due 
from  the  railroad  company  was  exempt  from  judicial  process;  that  the  rail- 
way company  was  not  liable  to  be  garnished  for  the  same;  and  that  the  rail- 
way company  was  not  liable  in  the  action.  The  supreme  court  sustained  the 
answer.  It  is  said,  (page  239:)  "In  a  proceeding  in  garnishment,  where  all 
the  parties  are  non-residents  of  the  state  of  Kansas,  and  are  residents  of  the 
state  of  Missouri,  and  the  thing  attempted  to  be  attached  by  the  garnish- 
ment proceedings  is  a  debt  created  and  payable  in  the  state  of  Missouri,  but 
the  garnishee  does  business  and  is  liable  to  be  garnished  in  this  state,  and  the 
other  parties  come  temporarily  into  Kansas,  and  while  in  Kansas  the  plain- 
tiff, who  is  a  creditor  of  the.  defendant,  who  is  a  creditor  of  the  garnishee, 
eomraences  an  action  in  Kansas  against  the  defendant,  and  serves  a  garnish- 
ment summons  upon  the  garnishee,  and  the  debt  of  the  garnishee  to  the  de- 
fendant is,  by  the  laws  of  the  state  of  Missouri,  exempt  from  garnishment 
process,  and  such  debt  also  seems  to  come  within  the  exemption  provisions 
contained  in  section  490  of  the  Civil  Code  of  Kansas,  and  section  157  of  the 
Justices'  Code  of  Kansas,  exempting  certain  earnings  of  the  debtor  from  the 
enforced  payment  of  his  debts,  such  debt  is  exempt  from  garnishment  process 
in  Kansas." 

In  Mineral  Point  JK.  Co.  v.  Barron,  83  111.  365,  exemption  was  claimed  un- 
der the  following  provision  of  the  statute:  "The  wages  and  services  of  a  de- 
fendant, being  the  head  of  a  family,  and  residing  with  the  same,  to  an  amount 
not  exceeding  $25,  shall  be  exempt  from  garnishment. "  The  court  held  that 
this  provision  applied  to  non-residents  as  well  as  residents.  This  was  affirmed 
in  Chicago  A  A.  R.  Co.  v.  Ragland,  84  111.  375. 

In  Lowe  v.  Stringhamf  14  Wis.  241,  it  was  held  that  the  statutory  provis- 
ions relating  to  the  exemption  of  personal  property  applied  to  persons  tempo- 
rarily sojourning  within  the  state,  as  well  as  to  permanent  residents.  It  is 
said,  (page  244:)  "It  would  be  entirely  inconsistent  with  the  beneficent  in- 
tentions of  the  statute,  as  well  as  with  the  dignity  of  a  sovereign  state,  to  say 
that  the  temporary  sojourner,  or  even  the  stranger  within  our  gates,  was  not 
entitled  to  ite  protection."  • 

In  Hill  v.  Loomis,  6  N.  H.  263,  it  was  held  that  certain  specific  property 
was  exempt  by  the  laws  of  that  state,  even  though  the  debtor  resided  in  an- 
other state.  To  the  same  effect,  see  Sproul  v.  McCoy,  26  Ohio  St.  677 ;  Has- 
kill  V.  Andros,  4  Vt.  609;  Casey  v.  Davis,  100  Mass.  124. 

A  few  cases  may  be  found  in  which  it  has  been  held  the  proceedings  in 
cases  like  that  under  consideration  are  valid;  but  they  are  placed  upon  ground 
that  we  cannot  approve.  While  the  exemption  laws  of  a  state  have  no  ex- 
trateiTitorial  effect,  yet  they  should  be  so  construed  as  to  give  them  effect. 
The  statute  is  remedial  in  its  nature,  and,  in  construing  remedial  statutes, 
the  well-known  rule,  as  stated  by  Blackstone,  (1  Comm.  87,)  should  be  ap- 
plied, viz.,  to  consider  the  old  law,  the  mischief,  and  the  remedy,  and  to  so 
construe  the  law  as  to  suppress  the  mischief  and  advance  the  remedy.  Here 
the  purpose  of  the  act  was  to  exempt  60  days'  wages  of  the  head  of  a  family. 
The  statute  is  based  upon  the  presumption  that  the  family  of  a  person  in  the 
employ  of  another  is  usually  dependent  on  such  person  for  support.  It  can 
make  no  difference,  therefore,  where  the  family  or  the  head  of  the  family  re- 
sides, as  such  wages  must  be  applied  to  the  purposes  for  which  they  were  in« 
tended,--the  support  of  the  family, — or  suffering  would  be  the  result.  It 
certainly  would  be  a  very  narrow  view  of  the  law  to  limit  its  beneficent  pro- 
visions to  residents  of  the  state.    This  we  cannot  do,  but  hold  that  the  lan- 
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guage  is  general  in  its  application,  and  tliat  60  days*  wages  are  exempt,  in 
favor  of  the  head  of  a  family,  in  all  cases,  no  matter  where  they  reside. 

2.  It  is  alleged,  in  substance,  in  that  part  of  the  answer  that  was  stricken 
out»  that  the  defendant  is  a  foreign  corporation;  that  it  is  not  a  corporation 
doing  business  in  this  state;  and  that  it  has  no  agent  here  except  W.  J.  Dav- 
enport, upon  whom  garnishee  process  was  served,  whose  residence  is  Coun- 
cil Bluffs,  Iowa,  but  who  is  present  in  this  state  for  a  few  hours  eiich  day, 
etc.  The  rule  is  well  settled  that  process  of  garnishment,  served  upon  a  non- 
resident of  the  state,  but  temporarily  within  it,  is  not  effectual  as  an  attach- 
ment. The  reason  is  that  property  in  the  state,  in  the  hands  of  non-residents, 
and  debts  due  from  them,  are  not  within  the  jurisdiction  of  the  court,  and 
therefore  the  court  cannot  act  upon  the  property  or  debt  in  the  hands  of  such 
garnishee,  {Green  v.  Farmers*,  etc..  Bank,  25  Conn.  452;  Casey  v.  Davis,  100 
Mass.  124;  Saioyer  v.  Thompson,  24  K.  H.  510;)  that  is,  if  it  appears  that  the 
garnishee  has  no  money  or  property  of  the  principal  debtor  in  the  state,  or 
that  there  is  no  money  due  him  to  be  paid  therein,  he  will  not  be  chargeable  ivs 
garnishee.  Lawrence  v.  Smith,  45  N.  II.  533;  Nye  v.  Liscombe,  21  Pick.  263; 
Tingley  v.  Bateman,  10  Mass.  343;  Jones  v.  Winchester,  6  N.  H.  497;  Math- 
ews V.  Smith,  13  Neb.  190;  S.  C.  12  N.  W.  Rep.  821;  Danforth  v.  Pennv,  3  ' 
Mete.  564;  Gold  v.  Housatonio  R.  Co,,  1  Gray,  424.  The  defendant,  therefore, 
is  not  liable  on  that  ground. 

3.  The  right  of  the  railroad  company  to  plead  the  exemption.  In  Missouri 
Pac,  liy,  Co.  V.  Malthy,  8  Pac.  Rep.  235,  it  was  held  that  the  garnisliee  may 
interpose  the  exemption,  as  well  as  the  debtor  himself.  Mull  v.  Jones,  33' 
Kan.  112;  S.  C.  5  Pac.  Rep.  388.  This  is  according  to  the  estublishetl  rule 
that  the  garnishee  must  disclose  every  fact  which  would  have  prevented  a 
judgment  against  him.  Drake,  Attachm.  §  630,  and  cases  cited.  As  60  days* 
wajres  are  absolutely  exempt  in  favor  of  the  heads  of  families,  it  is  the  duty 
of  any  employer,  when  summoned  as  garnishee,  to  state  that  the  debtor  is  the 
head  of  a  family,  and  that  the  amount  owing  to  said  debtor — stating  it — is 
for  wages  earned  within  60  days.  This,  if  true,  is  a  complete  defense  to  the 
garnishment  proceedings. 

The  judgment  of  the  district  court  is  affirmed. 


State  ex  rel.  City  of  Lincoln  v.  Babcock,  Auditor,  etc.,  and  another. 

Filed  February  24,  1886. 

1.  Municipal  Bonds — CitieJJ  Second  Class — Water- Works. 

A  city  of  the  second  class  niay  make  donations  to  railroads  or  other  works  of  in- 
ternal improvement  in  an  amount  in  the  aggregate  not  to  exceed  10  per  cent,  of  the 
assessed  valuation ;  and  bonds  issued  for  water- works  which  the  city  owns,  and  for 
other  city  purposes,  cannot  be  computed  as  a  part  of  such  10  per  cent. 

2.  Same — Refunding  Original  Bonds  not  Registered. 

Bonds  issued  by  a  city  as  a  donation  to  a  railroad  must  have  the  certificate  of  the 
secretary  and  auditor  of  state  indorsed  thereon  ;  and  if  such  bonds  do  not  have  such 
certificate,  such  officers  will  not  be  required  to  oertiiy  refunding  bonds  based  on 
such  prior  bonds. 

Mandamus. 

J.  K.  Webster  and  A.  W.  Field,  for  relator.  Attorney  General  and  Mason  <ft 
Whedon,  for  respondent. 

Maxwell,  C.  J.  This  is  an  application  for  a  mandamus  to  compel  the  de- 
fendants to  certify  $25,000  of  refunding  bonds  issued  by  the  relator.  It  is 
alleged  in  the  petition  that  "  under  the  provisions  of  the  statute  for  the  issue 
of  bonds  by  counties,  towns,  cities,  and  precincts,  in  aid  of  works  ofi^internal 
iiuprovements,  the  city  of  Lincoln,  pursuant  to  regular  proceedings  for  the 
calling  of  an  election  and  submission  of  the  proposition  to  the  electoi^  of  said 
city,  voted  to  issue,  and  did  issue,  to  the  Lincoln  &  Northwestern  Railroad 
Company,  a  railroad  corporation  of  this  state,  its  bonds  in  the  sum  of  $25,000, 
with  interest,  payable  annually,  at  the  rate  of  eight  per  centum  per  annum; 
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irhich  bonds  were  dated  the  first  day  of  January,  1880,  and  were  payable  ab- 
solutely the  first  day  of  January,  1900,  and  at  the  option  of  the  said  city,  at  any 
time  after  January  1, 1885,  and  were  issued  to  aid  said  railroad  company  in 
the  construction  of  its  road  from  said  city  of  Lincoln  to  the  city  of  Columbus 
in  the  state  of  Nebraska.  The  said  Lincoln  &  Northwestern  Bailroad  Com- 
pany duly  constructed  its  line  of  road  so  to  be  constructed,  and  said  bonds 
were  to  it  duly  issued. aud  placed  upon  the  market  and  sold,  and  ever  since 
said  city  has  paid  interest  upon  said  railroad  bonds  as  it  accrued  and  matured, 
and  no  question  has  ever  been  made  as  to  the  validity  of  said  bonds  as  an 
obligation  of  said  city. 

'*(5)  Prior  to  the  first  day  of  July,  1885,  the  city  of  Lincoln  exercised  its 
option  to  pay  said  bonds  before  maturity,  and  called  said  bonds  for  presenta- 
tion and  payment  July  1,  1885,  and  the  holders  of  said  bonds  presented  the 
same  for  payment  in  response  to  such  call,  and  the  same  now  await  payment 
as  overdue  obligations  of  said  city. 

"(6)  Not  having  the  necessary  funds  with  which  to  pay  such  bonds  so 
called  after  two  futile  attempts  to  issue  and  sell  bonds  with  which  to  meet  its 
said  call,  by  submission  of  the  question  to  the  electors  of  said  city,  both  of 
which  were  ratified  by  the  electors  at  elections  duly  held,  the  parties  purchas- 
ing said  new  bonds  signified  to  the  mayor  and  council  a  preference  to  have 
such  refunding  bonds  issued  by  authority  of  the  mayor  and  council  of  said 
city,  and  the  authority  of  the  mayor  and  council  of  said  city  under  an  ordi- 
nance of  said  city  and  the  authority  conferred  by  sections  11,  12,  and  13  of 
chapter  45  of  the  Compiled  Statutes. 

"(7)  Accordingly,  on  the  sixteenth  day  of  November,  1884,  after  due  pro- 
ceedings in  compliance  with  sections  11, 12,  and  13  of  chapter  45  of  the  Com- 
piled Statutes  of  Nebraska,  the  mayor  and  council  of  said  city,  by  ordinance  of 
that  date,  duly  authorized  the  execution  and  issue  of  25  bonds  of  $1,000  each, 
payable  in  20  years,  and  redeemable  in  5  years  from  their  date,  to  bear  date 
December  20,  1880,  and  to  bear  interest  at  the  rate  of  5}  per  centum  per  an- 
num, payable  semi-annually  in  the  city  of  New  York,  which  said  bonds  sold 
at  par  and  negotiated  to  Lewis  &  Lewis,  who  were  the  best  bidders  there- 
for, and  who  are  now  ready  and  willing  to  pay  therefor  at  par  as  soon  as  said 
bonds  are  registered,  and  their  validity  established. 

"(8)  All  proceedings  relative  to  the  passage  of  said  ordinance  and  issue  of 
said  boivls  were  on  the  nineteenth  day  of  January,  1886,  duly  presented  to 
and  filed  with  the  respondents,  and  the  fees  for  the  registration  of  said  bonds, 
but  the  respondents  refused  to  register  the  same.  Copies  of  the  proceedings 
for  issue  of  said  new  lK)nds  so  required  to  be  registered  and  for  the  issue  of 
said  former  bonds  so  to  be  redeemed,  filed  with  the  respondent,  and  are  hereto 
annexed  and  made  a  part  of  this  application. 

*'(10)  In  consequence  of  the  refusal  of  the  respondents  to  register  said  bonds 
the  relator  is  unable  to  complete  and  effect  its  negotiation  for  call  and  re- 
demption of  its  8  per  cent,  bonds,  or  to  effect  and  complete  the  issue  of  its 
lower  interest  5^  per  cent,  bond,  greatly  to  the  detriment  of  its  credit  and  rev- 
enue. 

"(11)  The  only  reason  that  the  respondents  have  fot  their  refusal  to  regis- 
ter said  new  refunding  bonds,  as  relator  is  advised,  is  that  heretofore,  prior 
to  the  issue  of  825,000  of  bonds  to  aid  said  Lincoln  &  Northwestern  Railroad 
Company,  said  city  issued  bonds  for  the  following  amounts  and  purposes, 
which  on  the  twenty-first  day  of  December,  1880,  were  still  outstanding,  viz.: 

Internal  Improvements, 

Atchison  A  Nebraska  R.  R.  Co.,  (1872,)        -  -  -    $  9,500  00 

Lincoln  &  Northwestern  R.  R.  Co.,  (1880,)        -  -  25,000  00 

Total  for  internal  improvements,       .  ^  .    $34,500  00 
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OtTier  Purposes. 

To  protect  city  from  fire,  (1872,)  under  charter  of  1871,  $20,000  00 

To  protect  city  from  iSro,  (1874.)        «        "              "         -  1.200  00 

To  fund  floating  debt.  (1872,)            «         «              «  30,000  00 

To  fund  floating  debt,  (1875.)            «         «              «          .  53,000  00 
To  build  iron  bridge  within  city,  (1873,)  under  charter  of 

1871. 2.000  00 


Total  under  charter,  ...  -        $106,200  00 

Total  for  internal  improvements,        -  -  34,500  00 


Debt,  including  total  issue  Lincoln  &  Northwestern,  $140,700  00 

"(12)  The  assessed  valuation  of  said  city  at  the  date  of  such  issue  of  $25,- 
000  of  bonds  to  the  Lincoln  &  Northwestern  Railroad  Company  was  $1,236,- 
661,  and  under  the  internal  improvement  act  it  had  power  to  issue  bonds  to 
the  amount  of  $123,560  for  such  purposes,  and  had  only  issued,  including 
said  bonds,  the  sum  of  $34,500. 

"(13)  But  respondents  insist  that  all  indebtedness  of  said  city  shall  be  com- 
puted by  terms  and  provisions  of  the  act  to  provide  for  funding  warrants 
and  outstanding  indebtedness  of  counties,  (page  219,  acts  of  1877,)  in  deter- 
mining the  validity  of  said  $25,000  issued  to  the  Lincoln  &  Northwestern  Rail- 
road Company,  and  that  such  issue  was  in  excess  of  the  powers  of  said  city, 
which  questious,  whether  or  not  all  Indebtedness,  shall  be  computed  in  de- 
termining the  amount  the  city  may  issue  for  aid  of  works  of  internal  improve- 
ments; and,  second,  whether,  under  the  act  for  refunding  outstanding  bonds, 
(11, 12,  and  13,  chapter  45  of  Compiled  Statutes,)  all  outstanding  bonds  shall 
be  computed  in  determining  the  validity  of  such  refunding  bonds,  and  then 
their  registerable  character,  are  the  sole  questions  involved  in  this  controversy. 
The  relator,  however,  further  shows  that  the  outstanding  obligations  of  said 
city  now  outstanding  with  date  and  purpose  of  issue  are  as  follows,  to-wit: 

Funding  bonds  1872,  to  fund  outstanding  indebtedness,    -  $30,000  00 

Funding  bonds  1875,  to  fund  outstanding  indebtedness,    •  53,000  00 
To  Northwestern  R.  R.  bonds  in  aid  construction  said  road, 

for  refunding  which  these  bonds  are  issued,        -           -  25,0Q0  00 

Water  bonds  1882.  first  series.    -           -           -           .  10,000  00 

Funding  bonds  1882,  to  refund  flre  bonds,    ...  20,00000 

Water  bonds  1884,  second  series,           .           -           -  10.000  00 

Water  bonds  1884,  third  series,        -                      -           •  90,000  00 


Total, $247,500  00 

"Wherefore  the  relator  prays  the  issue  of  a  peremptory  writ  of  mandamus 
directed  to  H.  A.  Babcock,  auditor  of  public  accounts,  and  Edward  P.  Roggen. 
secretary  of  the  state  of  Nebraska,  that  they  certify  and  register  said  25 
bonds  of  the  city  of  Lincoln,  dated  December  20, 1885.  of  $1,000  each,  bearing 
interest,  payable  in  the  city  of  New  York  semi-annually,  at  the  rate  of  5J  per 
cent,  per  annum,  payable  after  5  years,  at  the  option  of  said  city,  and  due  in 
20  years  from  this  date." 

There  is  also  a  stipulation  in  the  record  as  follows:  "It  is  hereby  agreed 
by  and  between  the  parties  hereto  that  the  bonds  issued  to  said  Lincoln  & 
Northwestern  Railroad  Company,  dated  the  first  day  of  January,  1880,  and 
referred  to  in  the  application  of  the  relator,  were  never  registered  by  the  au- 
ditor of  public  accounts,  nor  did  said  bonds,  or  any  of  them,  ever  have  indorsed 
thereon  a  certificate  signed  by  the  secretary  and  auditor  of  state  showing  that 
said  bonds  were  issued  pursuant  to  law.    This  stipulation  shall  be  considered 
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as  a  part  of  the  application  for  a  writ  of  mandamus  in  this  proceeding;  and. 
to  the  said  application,  as  amended  by  this  stipulation,  respondents  sliall  file  a 
general  demurrer." 

The  case  was  submitted  on  demurrer  to  the  petition,  the  first  question  pre- 
sented is  the  authority  of  the  city  to  issue  bonds  for  the  purpose  indicated. 
Section  2,  art.  12,  of  the  constitution  provides  that  "no  city,  county,  town^ 
precinct,  municipality,  or  other  subdivision  of  the  state,  shall  ever  make  dona-- 
tiotuf  to  any  railroad  or  other  work  of  internal  improvement,  unless  a  propo- 
sition so  to  do  shall  have  been  first  submitted  to  the  qualified  electors  thereof 
at  an  election  by  authority  of  law:  provided,  that  such  donations  of  a  county 
with  the  donations  of  such  subdivisions,  in  the  aggregate,  shall  not  exceed 
10  per  cent,  of  the  assessed  valuation  of  such  county.  Provided,  further^  that 
any  city  or  county  may,  by  a  two-thirds  vote,  increase  such  indebtedness  5 
percent.,  in  addition  to  such  10  per  cent.,  and  no  bonds  or  evidences  of  in- 
debtedness so  issued  shall  be  valid  unless  the  same  shall  have  indorsed  thereon 
a  certificate  signed  by  the  secretary  and  auditor  of  state  showing  that  the 
same  is  issued  pursuant  to  law." 

It  will  be  seen  that  donations  to  railroads,  or  other  works  of  internal  im- 
provement, fire  limited  to  10  per  cent,  of  the  iissessed  valuation,  unless  by  a 
two-thirds  vote  5  per  cent,  additional  is  given.  The  question  as  to  what  con- 
stitutes internal  improvements  has  been  decided  by  this  court  in  a  number 
of  cases,  ( Union  Pac.  R,  Co,  v.  Commissioners  of  Col/ax  Co,^  4  Neb.  450; 
South  Platte  L.  Co.  v.  Buffalo  Co,,  7  Neb.  253;  Traver  v.  Merrick  Co,,  14 
Neb.  327;  S.  C.  15  N.  W.  Rep.  690;  and  need  not  further  be  considered.  It  is 
evident  that  bonds  issued  for  the  construction  of  water- works,  to  be  owned 
by  the  city,  or  for  debts  of  the  city,  do  not  come  within  the  prohibition  of  the 
constitution, — the  limitation  of  10  per  cent.  This  objection,  therefore,  is  un- 
tenable. . 

2.  That  said  bonds  "were  never  registered  by  the  auditor  of  public  ac- 
counts, nor  did  said  bonds,  or  any  of  them,  have  indorsed  thereon  a  certifi- 
cate signed  by  the  secretary  and  auditor  of  state  showing  that  they  were 
issued  pursuant  to  law."  It  was  claimed  on  behalf  of  the  city  on  tlie  argu- 
ment that  the  refunding  bonds  were  merely  a  continuation  of  the  original 
bonds,  and  that  therefore  it  was  unnecessary  to  register,  or  have  certified^  tha 
original  bonds,  which  the  refunding  bonds  were  intended  to  take  the  place  of. 
It  was  also  contended  by  one  of  the  attorneys  that  appeared  for  an  iiitervenor 
that  the  requirement  in  section  2,  art.  12  of  the  constitution  for  the  certifica^ 
tion  of  bonds,  applied  only  to  the  5  per  cent,  issued  on  a  two-thirds  vote  in  uddi- 
tion  to  the  10  per  cent,  previously  issued.  In  answer  to  the  first  part  of  tliese 
objections  it  issufliclent  to  say  that  the  refunding  bonds,  though  issued  to  lake 
tlie  place  of  the  original  bonds  as  representing  tlie  same  debt,  yet  must  be 
bsised  upon  bonds  previously  duly  issued  and  certified.  There  is  a  plain  pro- 
vision of  the  constitution  applicable  to  bonds  issued  as  donations  for  rail- 
roads and  other  works  of  internal  improvement,  and  neither  tlie  city  nor  the 
defendants  can  disregard  it  with  impunity.  Who  is  to  blame  for  the  failure 
to  have  such  bonds  properly  certified  doos  not  appear,  but  until  so  certified  it 
was  the  duty  of  the  defendants  to  refuse  to  certify  refunding  bunds  to  take 
their  place. 

The  second  question  is  not  free  from  difficulty,  because  of  the  punctuations 
of  the  original  section  in  the  engrossed  copy  of  the  constitution,  a  period  be- 
ing placed  between  each  of  the  provisos.  While  the  punctuation  might  per-^ 
haps  justify  the  construction  that  only  the  additional  5  per  cent,  in  exci*ss  of 
10  per  cent,  was  to  be  certified,  yet  it  is  evident  that  both  the  10  per  cent,  and: 
tlie  5  per  cent,  additional  were  intended,  the  language  being  that  "no  bond», 
or  evidences  of  indebtedness ^o  issued  shall  be  valid  unless,"  etc. ;  that  is,  Uiati> 
all  bonds  or  evidences  of  indebtedness  issued  for  the  purposes  designated  must; 
be  certified  as  provided  in  the  constitution.  As  the  bonds,  which  it  was 
v.27N.w.no.l — 7 
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•nought  to  refund  in  this  case,  did  not  contain  the  certificate  required  by  the 
>constitution,  it  was  the  duty  of  the  defendants  to  refuse  to  certify  funding 
bonds  based  thereon.    The  writ  must  therefore  be  denied. 


JState  ex  rel.  City  of  Lincoln  v.  Babcock,  Auditor,  etc.,  and  others. 
Filed  February  24.  1886. 

1.  MuNncrpAL  Bondb— Citik?,  Second  Class— Internal  Impbovemkntb— City  Pubposeb. 

A  city  has  authority  under  the  statute  to  donate  to  one  or  more  railroads,  or  other 
works  of  internal  improvement,  its  bonds,  not  to  exceed  in  the  aggregate  10  per  cent 
of  the  assessed  valuation  ;  and  bonds  issued  for  water- works  owned  by  the  city,  or 
other  city  purposes,  are  not  to  be  computed  in  making  up  the  aggregate  which  the 
city  may  donate. 

2.  Samr — Authority  of  City. 

The  authority  for  a  city  to  issue  bonds  to  aid  in  the  construction  of  railroads,  or 
other  works  of  internal  improvement  is  expressly  conferred  by  section  1  of  chap- 
ter 45,  Compiled  Statutes. 

3.  8ame-"Aid." 

The  word  **atd,"  as  used  in  the  statute,  may  include  "donation." 

4.  Same — Constitutional  Provision — Registration  of  Bonds. 

The  provision  in  the  constitution  requiring  the  secretary  and  auditor  of  state  to 
indorse  on  bonds  issued  as  a  donation  to  a  railroad,  or  other  work  of  internal  im- 
provement, that  said  bonds  were  "issued  pursuant  to  the  law,*'  requires  no  legisla- 
tion to  carry  It  into  eifect ;  but  it  is  the  duty  of  such  officers,  in  a  proper  case,  to 
make  such  indorsement. 

5.  Same. 

The  provision  applies  to  all  bonds  issued  for  that  purpose,  and  not  alone  to  the  5 
per  cent,  in  excess  of  the  10  per  cent,  first  issued. 

6.  Same— Registration  of  Bonds— Aotion  by  City. 

Section  31  of  chaptci*  9  of  the  Compiled  Statutes  authorizes  a  city^in  a  proper 
case,  to  institute  a  proceeding  to  compel  the  certification  of  bonds  issued  by  such 
city. 

Mandamit8, 

J.  R.  Webster^  A.  W.  Field,  and  /.  M.  WooltDorth,  for  plaintiff.  Attorney 
General  and  Mason  <fe  Whedon,  for  respondent. 

Max\V£LL,  G.  J.  This  is  an  application  for  a  mandamus  against  the  sec- 
retary of  state  and  auditor  to  compel  them  to  register,  "and  under  their  seal 
of  office  certify  upon,"  bonds  to  the  amount  of  $50,000,  issued  as  a  donation 
to  the  Missouri  Pacific  Railway;  "that  they  have  been  regularly  and  legally 
Issued,''  etc.     The  relator  alleges  in  his  petition  that — 

"(3)  Prior  to  the  tenth  day  of  October,  1885,  in  due  conformity  to  law,  the 
relator,  the  city  of  Lincoln,  had  issued  its  bonds  in  aid  of  the  construction  of 
works  of  internal  improvement,  as  follows:  In  1872,  to  the  Atchison  &  Ke- 
l^raska  Railroad  Company,  $9,500;  in  1880,  to  the  Lincoln  &  Northwestern 
Railroad  Company,  $25,000;  which  were  issued  by  said  city  in  aid  of  works 
-of  internal  improvement,  and  amount  to  $34,500. 

"(4)  On  the  tenth  day  of  October,  1885,  the  assessed  valuation  of  all  taxa- 
ble property  in  the  city  of  Lincoln  amounted  to  the  sum  of  $2,183,030,  as  the 
^ame  was  assessed  and  returned  at  the  time  of  the  assessments  in  April  and 
May  of  the  year  1884,  for  revenue  purposes. 

"(5)  On  the  seventh  day  of  September,  A.  D.  1885,  the  mayor  and  coancil 
of  said  city  of  Lincoln  duly  passed  an  ordinance,  calling  a  special  election  in 
said  city  of  Lincoln,  to  be  held  on  the  tenth  day  of  October,  1885,  for  the  pur- 
pose of  taking  the  vote  of  the  electors  of  said  city  upon  a  proposition  to  them 
submitted  to  issue  and  donate  to  the  Missouri  Pacific  Railway  Company  the 
bonds  of  said  city  of  Lincoln,  to  the  amount  of  $50,000,  dated  November  1, 
1885,  payable  twenty  years  thereafter,  with,  interest  from  the  first  day  of  Jan- 
uary, 1886,  at  the  rate  of  five  per  cent,  per  annum,  payable  semi-annually, 
interest  and  principal  payable  at  the  bank  of  Kountz  Brothers,  in  the  city  of 
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Xew  York,  to  aid  said  Missouri  Pacific  Railroad  Company  in  the  construction 
of  its  road  from  its  main  line,  in  Cass  county,  to  said  city  of  Lincoln. 

"(6)  Said  proposition  was  conditioned  tliat  said  railway  company  should 
construct  a  first-class  railroad,  of  standard  gauge,  into  said  city  of  Lincoln, 
connected  with  the  main  line  of  said  company  alreatly  constructed,  so  that 
continuous  trains  might  be  run  thereon  from  its  main  line  into  said  city;  that 
said  company  should  begin  active  construction  of  said  rojid  within  thirty  days 
from  the  date  of  the  election  and  declaration  of  the  adoption  of  the  proposi- 
tion, and  complete  said  railroad,  with  a  necessary  depot  for  freiglit  and  pas- 
sengers at  said  city,  and  other  appurtenances,  and  run  trains  thereon  from 
its  already  constructed  line  in  this  state  into  said  city  of  Lincoln  by  the  first 
day  of  September,  1886. 

"(7)  By  said  proposition  it  was  also  provided  that  thirty  days  after  the  ac- 
tive work  of  constructing  said  railroad  should  have  begun  said  bonds  should 
l)e  executed  and  deposited  in  the  hands  of  a  trustee,  to  be  appointed  by  the 
mayor  of  said  city,  to  liold  in  trust  for  said  company  and  for  said  city,  to  be 
delivered  to  said  company  if  it  should  comply  with  the  conditions  aforesaid, 
otherwise  to  be  returned  to  said  city  to  be  canceled. 

"(8)  Said  ordinance  was  duly  approved,  and  was  published,  as  required  by 
law,  for  four  weeks  continuously  in  the  Nebraska  State  Journal,  a  weekly 
newspaper  published  in  said  city,  commencing  the  tenth  day  of  September, 
1885;  and  such  election  was  duly  and  regularly  held  the  tenth  day  of  October 
1885;  and  on  the  twelfth  day  of  October,  1885,  the  returns  of  said  election 
were  by  the  mayor  and  council  of  said  city  of  Lincoln  duly  canvassed,  and 
the  vote  of  the  electors  cast  found  and  declared  to  be  in  favor  of  said  proposi- 
tion, 1,799  votes;  againstsaid  proposition,  56  votes;  and  more  than  two-thirds 
of  the  votes  cast  being  in  favor  of  said  proposition,  the  result  was  thereupon, 
by  the  mayor  and  council  of  said  city,  declared  to  be  that  said  proposition  was 
adopted,  and  the  proposition  and  result  was  entered  upon  the  records  of  said 
city  of  Lincoln,  and  notice  of  its  adoption  was  published  in  said  weekly  news- 
paper, the  Nebraska  State  Jotirnal,  as  required  by  law,  for  two  weeks  con- 
tinuously prior  to  the  issue  of  said  bonds. 

"(9)  The  Missouri  Pacific  Railway  Company  on  its  part  accepted  tlie  result 
so  declared,  and  entered  upon  active  construction  of  its  railway  on  or  about 
tlie  eighth  day  of  November,  A.  D.  1885,  and  within  less  than  thirty  days 
after  said  election,  and  has  completed  and  laid  about  two  miles  of  its  road 
ready  for  the  passage  of  rolling  stock,  engines,  and  cai*s,  and  has  acquired  by 
purchase  a  large  amount  of  real  estate  in  fee-simple  for  depot  grounds;  for 
which  real  estate  so  purchased  it  has  paid  out  the  sum  of  eighty  thousand  dol- 
lars; and  is  now  engaged  in  acquiring,  partly  by  purchase  and  partly  by  con- 
demnation, grounds  for  depots,  side  tracks,  yard,  and  appurtenant  uses,  tracts 
of  ground  aggregating  fifty-one  acres  in  and  adjacent  to  said  city,  having  to 
this  time  fully  complied  with  all  the  terms  and  conditions  of  said  proposition 
on  its  part  to  be  performed. 

''(10)  Pursuant  to  said  proposition  and  facts  aforesaid,  thirty  days'  after  act- 
ual work  of  construction  of  said  railroad  had  been  commenced,  by  order  of  the 
mayor  and  council  of  said  city  the  mayor  and  clerk  of  said  city  proceeded  to 
sign  and  execute  said  bonds,  and  the  mayor  of  said  city  named  and  designated 
the  First  National  Bank  of  Lincoln,  Nebraska,  as  trustee  to  receive  and  hold 
the  same  under  the  terms  of  said  ordinance  and  proposition  so  adopted  by  the 
electors;  and  thereupon,  before  delivering  said  bonds  to  said  trustee,  the  re- 
lator applied  to  the  respondents  H.  A.  Babcock,  auditor  of  public  accounts, 
and  Edward  P.  Roggan,  secretary  of  the  state  of  Nebraska,  under  the  provi- 
fiions  of  "An  act  to  provide  for  the  registration  by  the  auditor  of  public  ac- 
counts of  bonds  issued  by  villages  and  cities  of  the  second  class,''  approved 
March  5, 1885,  for  the  registration  of  said  bonds,  and  requested  that  they  cer- 
tify upon  said  bonds  that  they  have  been  regularly  issued  and  registered  in 
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tlie  ofRce  of  the  auditor  of  public  accounts,  and  furnished  to  said  auditor  a 
transcript  of  all  the  proceedings  had  previous  to  the  issuance  of  said  bonds 
relative  thereto,  duly  certilled  under  the  hand  of  R.  C.  Manley,  city  clerk  of 
said  city,  authenticated  by  the  seal  of  said  city,  and  offered  to  pay  said  auditor 
the  lethal  fv'es  therefor,  but  the  registration  of  said  bonds  was  by  the  respond- 
ents r  'fused. 

"(H)  Uelator  shows  that,  so  far  as  it  is  advised,  the  reason  wherefor  said 
respondents  refuse  to  register  said  bonds,  as  they  claim,  is  that  the  said  issue 
is  exiessive  in  amount,  and  is  in  excess  of  tlie  power  of  said  city  to  issue 
bonds,  because,  as  respondents  claim,  the  city  of  Lincoln  has  no  power  to  is- 
sue bonds  tor  aid  of  works  of  internal  improvement  exceeding,  together  with 
outstanding  bonds  for  whatsoever  purpose  issued,  the  amount  of  ten  per  cen- 
tum of  tlie  assessed  valuation  of  said  city;  and  that  the  outstanding  obliga- 
tions of  said  city,  together  with  the  proposed  $50^000  of  bonds,  exceed  the 
sum  of  $^18,303.*' 

"(l;j)  Bat  the  relator  shows  all  its  outstanding  bond  obligations,  of  every 
character,  unpaid  the  tenth  day  of  October,  1885,  or  November  1,  1885,  to- 
gether with  tlie  year,  and  the  purpose  of  their  issue,  were  and  are  as  follows: 

For  aid  of  works  of  internal  improvement  above  stated,  934^500 

For  protection  from  fire,  (fire  apparatus,  etc.,)  charter 
of  1871,  in  1872,  ....  $20,000 

To  fund  floating  debt  deficit  of  general  revenue,  char- 
ter of  1871,  in  1872,  ...  -  30,000 

To  fund  floating  debt  deficit  of  general  revenue,  char- 
ter of  1871,  in  1875,      -  -  -  -  53,000 

For  construction  of  water-works  and  water  supply  char- 
ter of  1883,  in  1882  and  1884,  the  water-works  being 
property  of  said  city,         -  -  -  -  110,000 

$213,000 


Total  indebtedness,  .....  $247,500 

" — And  relator  contends  that  such  indebtednessof$213,000is  not  chargeable, 
under  the  law  and  statute  in  such  case  provided,  against  the  power  of  said 
city  to  issue  bonds  in  aid  of  works  of  internal  improvement,  which  questioUr 
so  far  as  relator  is  advised,  is  the  sole  question  involved  in  this  controversy. 

'*  VV  herefore  the  relator  prays  the  court  the  issue  of  a  peremptory  writ  of 
mandamus,  directed  to  H.  A.  Babcock,  and. tor  of  public  accounts,  and  Ed- 
ward P.  llo„-<j[en,  secretary  of  state  of  the  state  of  Nebraska,  commanding 
them  that  they  forthwith  register,  and  under  the  seal  of  their  oiUce  certify 
upon,  said  bonds  that  they  have  been  regidarly  and  legally  issued,  and  tJiat 
they  have  been  registered  in  the  otfice  of  the  auditor  of  public  accounts  in  ac- 
cordan(!e  with  the  provisions  of  law." 

The  defendants  filed  an  answer  to  the  petition,  and  there  was  also  a  stip- 
ulation in  the  record  as  to  certain  facts.  As  we  understand  the  position  of 
the  defendants,  they  are  ready  and  willing  to  certify  the  bonds  in  question  if 
it  is  clear  that  it  is  their  duty  to  do  so;  but  they  are  in  doubt,  because  of  the 
various  and  apparently  confiicting  provisions  of  the  statute  relating  to  the 
subject  as  to  their  duty  in  the  premises,  and  ask  the  direction  of  the  court. 

The  first  question  presented  is  the  amount  of  bonds  or  other  evidences  of 
indebtedness  which  a  city  may  issue  as  the  aggregate  of  donations  to  a  rail- 
road or  railroads,  or  other  works  of  internal  improvement.  Section  2  of 
article  12  of  the  constitution  was  copied  in  the  opinion  in  State  v.  Babcock^ 
ante,  94,  heretofore  filed,  and  need  not  be  set  out  at  length  here.  It  will  be 
observed  that  the  restriction  is  upon  donations;  that  is,  that  a  city  or  county 
cannot,  in  the  first  instance,  make  a  donation  or  donations*  for  the  purpose 
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indicated,  which  in  the  aggregate  shall  exceed  10  per  cent,  of  the  assessed 
valuation,  with  the  furtlier  limitation  that  the  legislature  might,  by  a  two« 
thirds  vote,  authorize  a  nuinicipality  to  increase  its  donations  5  per  cent. 
Bonds  issued  by  a  city  for  water- works,  which  are  owned  by  such  city,  are  In 
no  sense  donations,  and  are  not  to  be  included  in  the  aggregate  of  the  evi- 
dences of  indebtedness  donated,  or  to  be  donated,  to  railroads  or  other  works 
of  internal  improvement;  and  the  same  rule  applies  toother  bonds  issued  , 
for  city  purposes. 

Some  objection  is  made  as  to  the  right  of  a  city  to  issue  its  bonds,  or  other 
evidences  of  indebtedness,  because  of  the  limitation  upon  a  county  that  its 
donations,  "with  the  donations  of  such  subdivisions,  in  the  aggregate  shall 
not  exceed  ten  per  cent,  of  the  assessed  valuation  of  such  county. "  The  ques- 
tion as  to  the  effect  of  this  limitation  upon  the  county  donations  is  not  before 
the  court,  and  will  not  be  considered;  but  it  is  clear  that  it  does  not  apply  to 
a  city,  it  being  expressly  excepted  under  the  second  proviso,  nor  does  the 
limitation  apply  to  a  precinct.  8tate  v.  Lancaster  Co.,  6  Neb.  214;  Jones  v. 
HtirlhurU  13  Neb.  131;  S.  C.  13  N.  W.  Rep.  5.  There  is  no  restriction, 
therefore,  upon  the  city  to  prevent  it  from  making  the  donation  in  question. 

2.  That  Lincoln  being  a  city  of  the  second  class,  having  more  than  5,000 
inhabitants,  it  has  no  authority  under  the  act  creating  it  to  issue  these  or  any 
other  bonds  of  like  character.  Without  making  a  critical  examination  of  the 
act  referred  to,  we  find  the  authority  expressly  conferred  by  section  1,  c.  45, 
Comp.  St.,  which  is  as  follows:  "That  any  county  or  city  in  the  state  of  Ne- 
braska is  hereby  authorized  to  issue  bonds  to  aid  in  the  construction  of  any 
railroad,  or  other  work  of  internal  improvement,  to  an  amount  to  be  deter- 
mined by  the  county  commissioners  of  such  county,  or  the  city  council  of  such 
city,  not  exceeding  ten  per  cent,  of  the  assessed  valuation  of  all  taxable 
property  in  such  county  or  city:  provided,  the  county  commissioners  or  city 
council  shall  first  submit  the  question  of  the  issuing  of  such  bonds  to  a  vote 
of  the  legal  voters  of  said  county  or  city,  in  the  manner  provided  by  chapter 
nine  of  the  Revised  Statutes  of  the  state  of  Nebraska  for  submitting  to  the 
people  of  a  county  the  question  of  borrowing  money/'  This  act  was  passed 
in  1869.  It  was  not  passed  as  a  special  act  applicable  alone  to  the  counties 
or  cities  then  in  existence,  but  is  general  in  its  application,  and  confers  au- 
thority upon  any  city  or  county  to  submit  to  the  electors  of  the  county  or  city 
the  question  of  issuing  bonds  in  a  specified  amount  to  aid  in  the  construction 
of  any  railroad  or  other  work  of  internal  improvement.  If,  therefore,  as  con- 
tended, the  charter  of  the  city  of  Lincoln  does  not  confer  authority  to  donate 
the  bonds  of  the  city,  still  such  authority  is  granted  by  the  general  law,  and 
the  maxim  eocpressio  uniua  est  exclusio  alteriua  does  not  apply.  Objection  is 
made  that  the  power  to  vote  bonds  is  to  aid  in  the  construction  of  railroads 
or  other  works  of  internal  improvement.  This  question  was  fully  considered 
in  Union  Pac,  R.  R.  v.  Commissionei'^,  etc.,  4  Neb.  450.  The  evident  object  of 
tiie  statute  was  to  enable  a  county  or  city  to  avail  itself  of  some  proffered 
benefit  of  the  character  named  in  the  statute  by  aiding  in  assisting  the  enter- 
prise. From  the  nature  of  the  case,  no  narrow  technical  construction  can  or 
should  be  placed  upon  the  word.  In  Union  Pac.  R.  R.  v.  Commissioners^  etc., 
^upra,  it  was  contended  with  great  force  that  it  was  to  be  restricted  to  dona- 
tions alone;  but  this  court  refused  to  give  it  such  a  narrow  construction,  but 
held  that  the  statute  applied  when  the  funds  were  to  be  expended  in  a  work 
of  internal  improvement  constructed  by  the  county.  It  may  include  don a^ 
tions,  and  also  works  of  internal  improvement  constructed  by  the  munici- 
pality in  part  from  bonds  voted  to  aid  the  enterprise.  This  was  the  evident 
intention  of  the  legislature,  and  the  statute  should  be  so  construed  as  to  carry 
snch  intent  into  effect.  Objections  are  made  to  the  form  of  submission  of  the 
question,  and  also  to  the  designation  of  the  bank  as  trustee;  but,  as  no  par- 
ticular defect  or  want  of  authority  is  pointed  out,  they  need  not  be  considered. 
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3.  One  of  the  objections  nrged  with  great  force  in  the  argument  of  the  case 
was  that  the  provision  of  section  2  of  article  12  of  the  constitution,  which 
declares  that  **no  bonds,  or  other  evidences  of  indebtedness,  so  issued,  shall 
be  valid  unless  the  same  shall  have  indorsed  thereon  a  certificate  signed  by 
the  secretary  and  auditor  of  state,  showing  tha£  the  same  is  issued  pursuant 
to  law;  was  not  self  operating,  but  required  legislation  to  carry  it  into  effect 
and  it  was  claimed  that  there  being  no  such  legislation,  the  provision  re- 
mained in  abeyance.  No  question  arises  at  this  time  as  to  the  purpose  and 
effect  of  this  provision  but  merely  as  to  the  necessity  for  such  certificate. 
Judge  GooLEY,  in  his  work  on  Constitutional  Limitations,  quotes  the  follow- 
ing with  approval:  "This,  then,  is  the  oftice  of  a  written  constitution:  to  del- 
egate to  various  functionaries  such  of  the  powers  of  government  as  the  people 
do  not  intend  to  exercise  for  themselves;  to  classify  these  powers  according 
to  their  nature,  and  to  commit  them  to  separate  agents;  to  provide  for  the 
choice  of  these  agents  of  the  people;  to  ascertain,  limit,  and  define  the  extent 
of  the  authority  thus  delegated;  and  to  reserve  to  the  people  their  sovereignty 
over  all  things  not  expressly  committed  to  their  representatives.  Hunter^ 
Bights. "  Webster  in  his  speech  on  the  independence  of  the  judiciary,  volume 
3,  p.  26,  says:  "It  cannot  be  denied  that  one  great  object  of  written  constitu- 
tions is  to  keep  the  departments  of  government  as  distinct  as  possible*  aDd» 
for  this  purpose,  to  impose  restraints  designed  to  have  that  effect.'' 

It  is  conceded  in  this  case  that  if  the  constitution  directed  theofScers  named 
to  certify  the  obligations  in  question,  that  no  legislation  would  be  required  to 
make  it  their  duty  to  certify  the  same.  But  we  find  similar  language,  used 
in  other  provisions,  has  been  construed  as'h)3Ving  taken  effect  without  legis- 
lation. Thus  section  24  of  the  bill  of  rights  provides  that  "the  right  to  be 
heard  in  all  civil  cases  in  the  court  of  last  resort,  by  appeal,  error,  or  other- 
wise, shall  not  be  denied,"  yet  the  effect  has  been  to  repeal  so  much  of  that 
portion  of  section  583  of  the  Code  as  relates  to  the  allowance  of  a  petition  io 
error.  So,  the  addition  of  the  words  "or  damaged"  to  section  13  of  the  bill 
of  rights  of  the  constitution  of  1867,  which,  as  amended,  forms  section  21  of 
the  bill  of  rights  of  our  present  constitution ;  and  the  same  in  regard  to  many 
other  provisions,  which,  on  an  examination  of  the  constitution,  will  readily 
be  perceived.  This  rule  seems  to  be  fairly  deducible  from  the  authorities: 
that  if  the  constitutional  provision,  either  directly  or  by  implication,  imposes 
a  duty  upon  an  oflicer  or  officers,  no  legislation  is  necessary  to  require  the 
performance  of  that  duty.  This  principle  has  been  recognized  to  its  full  ex- 
tent in  this  state,  where,  for  a  long  time  after  our  present  constitution  took 
effect,  oflicers,  where  there  were  no  statutory  provisions  upon  the  subject^ 
performed  their  duties  directly  under  the  authority  of  the  constitution;  and 
in  no  case  in  this  court  has  such  action  been  questioned.  We  are  referred  to 
Reineman  v.  Covington,  C.  &  B.  H,  R.  Co,,  7  Neb.  310;  but  in  that  case  the 
constitution  merely  limits  the  power  of  the  legislature  to  15  per  cent.  It  is 
not  a  grant  of  power  to  vote  bonds  to  the  extent  of  15  per  cent.  Had  it  been, 
a  different  question  would  have  been  presented;  as  we  have  no  statute  au- 
thorizing the  issuing  of  this  class  of  bonds  in  excess  of  10  per  cent. 

In  the  case  at  bar  there  is  a  plain  requirement  that  all  "bonds or  evidences 
of  indebtedness  so  issued  *  *  *  shall  have  indoraed  thereon  a  certificate, 
signed  by  the  secretary  and  auditor  of  state,  showing  that  the  same  is  issued 
pursuant  to  law,"  and  the  result  of  want  of  certification  is  declared  in  the 
same  connection.  The  certifying  of  this  class  of  bonds  has  been  continued 
without  objection  under  this  provision  of  the  constitution  from  the  time  it  took 
effect  till  now,  and  has  been  recognized  by  this  court  as  valid  and  necessary, 
in  at  legist  one  case.  State  v.  Aleocander,  14  Neb.  280;  S.  C.  15  N.  W.  Bep. 
365.  There  is  no  doubt  that  hundreds  of  thousands  if  not  millions  of  dol- 
lars of  this  chiss  of  bonds  have  been  thus  certified,  the  value  of  which 
would  be  now  affected  by  an  adverse  ruling. 
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4.  But  it  is  sought  to  limit  the  bonds  to  be  certified  to  the  additional  5  per 
cent,  in  addition  to  the  10  per  cent.  It  may  be  conceded  that  the  punctua--^ 
tion,  as  it  appears  in  the  origina]  article  on  file  in  the  secretary's  ofiice,  would^ 
admit  of  this  interpretation;  but  a  careful  examination  of  the  entire  sectiork 
convinces  us  that  such  construction  is  not  intended.  The  words  **no  bondSr 
or  other  evidences  of  indebtedness  so  i^^ued,"  evidently  include  all  bonds 
or  evidences  of  indebtedness'  issued  by  the  municipality  for  the  purpose 
named.  The  sense  would  not  be  materially  different  if  the  provision  was  that 
all  bonds  or  evidences  of  indebtedness  issued  for  railroads  or  other  works  of 
internal  improvements  should  be  certified  in  the  manner  provided.  Some 
objection  is  made  to  the  city  as  relator*  but  section  31  of  chapter  9  of  the 
Compiled  Statutes  seems  to  authorize  the  proceeding. 

Upon  the  whole  csise  it  is  apparent  that  the  plaintiff  k  entitled  to  the  writ^ 
and  it  will  be  issued  as  prayed. 


Turner  v.  Sioux  City  &  P.  R.  Co. 

Filed  February  24,  1886. 

1.  GARiriSHSTENT  OF  WaGEB— ANSWER  OF  GARNISHEE. 

Sixty  days'  wages  of  a  laborer,  ineclianic,  or  clerk  who  is  the  head  of  a  family 
are  exempt  ^iii  execution,  attachment,  or  garnishment,  and  it  is  the  duty  of  tlie 
employer  summoned  as  garnishee,  when  knowing  the  facts,  to  state  them  in  Uia 
answer. 

2.  Same— EsTOPPEL—AcTioK  by  Debtor— Garnishee. 

When  there  was  no  charge  of  bad  faith  on  the  part  of  the  employer  in  failing  to 
state  in  the  answer  in  garnishment  that  the  wages  were  exempt,  and  in  pursuance 
of  the  order  of  court  paid  the  money  into  court,  where  the  debtor  claimed  it  as 
exempt,  and  filed  a  motion  supported  by  affidavits  for  its  delivery  to  him,  which, 
motion  was  overruled,  the  debtor  will,  so  far  as  the  garnishee  is  concerned,  be  con- 
cluded by  the  garnishment  proceedings,  and  cannot  afterwards  bring  an  action^ 
against  the  ganushee  to  recover  the  debt. 

Error  from  Wjwhington  county. 

Johfi  Lothrop,  for  plaintiff.  L.  W.  Osbom  and  Joy,  Wright  <fe  HudsoUr 
for  defendant. 

Maxwell,  C.  J.  This  is  an  action  brought  by  the  plaintiff  against  the- 
defendant  to  recover  for  wages  claimed  to  be  due  for  services  rendered  by  the- 
plaintiff  to  the  defendant  in  1883.  Tlie  defendant  filed  an  answer,  in  whicb 
it  admits  that  on  the  twelfth  day  of  November,  1883,  it  was  indebted  to  the 
plaintiff  in  the  sum  of  $20,  but  that  on  the  said  day  it  was  garnished  in  an 
action  tlien  pending  in  the  county  court  of  Washington  county,  wherein 
Downing  &  Co.  were  plaintiffs  and  the  plaintiff  herein  defendant.  The  third 
count  of  the  answer,  which  contains  the  facts  relied  upon  as  a  defense  in. 
this  case,  is  as  follows: 

"(3)  That  on  the  twelfth  day  of  November  the  firm  of  Downing  &  Co. 
commenced  action  in  the  county  court  of  Washington  county,  Nebraska,  in 
which  said  Downing  &>  Co.  were  plaintiffs  and  Stephen  Turner,  aforesaid, 
was  defendant;  that  an  order  of  attachment  was  issued  in  said  cause  aft^r 
the  filing  of  an  affidavit  in  attachment  therein,  which  said  affidavit  alleged 
that  there  was  due  from  the  defendant  to  said  Downing  &  Co.  the  sum  ot 
nineteen  dollars  for  merchandise  sold  and  delivered  by  said  Downing  &  Co;. 
to  the  said  Stephen  Turner,  and  that  said  goods  were  obtained  by  said  Turaer- 
from  said  Downing  &  Co.  fraudulently,  and  that  said  Turner  fraudulently 
contnu'ted  said  debt;  that  on  said  day,  and  in  said  action,  said  Downing  & 
Co.  filed  an  affidavit  in  garnishment,  wherein  it  was  stated  that  said  plaintiff; 
had  good  reason  to  believe  that  the  Sioux  City  &  Pacific  Railroad  Company- 
was  indebted  to  the  said  Stephen  Turner,  defendant  in  said  action,  in  am 
amount  unknown  to  said  Downing  &  Co. ;  that  on  the  twelfth  day  of  Novemr^ 
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^er,  1883 »  a  bill  of  particulars  having  been  filed  in  said  action,  said  conntj 
•court  having  jurisdiction  of  said  action,  a  summons  was  issued  in  said  court 
In  said  action  against  the  said  Stephen  Turner;  also  an  order  of  attachment 
against  his  property,  and  a  summons  or  notice  in  garnishment  against  the 
Sioux  City  &  Pacific  Kailroad  Co., — all  in  manner  and  form  as  provided  by 
daw,  and  returnable  and  answerable  at  10  o^ clock  A.  M.,  on  the  sixteenth  day 
of  November,  1883;  that  said  summons  or  notice  in  garnishment  was  duly 
Jind  legally  served  upon  this  defendant,  and  on  the  twelfth  day  of  November, 
188"^,  in  Washington  county,  Nebraska,  which  said  summons  commanded  this 
said  defendant  to  appear  in  said  court  at  10  o'clock  A.  M.,  on  said  sixteenth 
day  of  November,  1883,  and  true  answers  make  to  all  such  questions  as  might 
be  propounded  to  it  touching  the  property,  moneys,  rights,  and  credits  in  its 
possession,  or  under  its  control,  belonging  tothesaid  defendant,  Turner,  and 
not  to  omit  to  appear  and  make  such  answers  and  disclosure  under  penalty 
of  the  law.  And  this  defendant  further  shows  that  on  the  twelfth  day  of 
November,  1883,  the  summons  hereinbefore  named  issued  in  said  cause  was 
duly  and  legally  served  upon  said  defendant,  Turner,  pereonally,  in  Washing- 
ton county,  Nebraska.  And  defendant  further  shows  that,  at  the  time  named 
in  said  summons  at  which  the  same  was  returnable  and  answerable,  said  de- 
fendant, Stephen  Turner,  appeared  in  said  court  and  in  said  action,  by  him- 
.•self  and  his  attorney,  and  filed  his  motion,  supported  by  affadavits,  to  dis- 
•charge  said  attachment,  for  the  reason  tliat  tiie  grounds  for  attaqhment  stated 
an  said  aifidavit  of  the  plaintiffs  Downing  &  Co.  were  not  true;  that  said 
motion  was  fully  heard  in  said  court,  said  court  having  jurisdiction  of  the 
parties  thereto  and  the  subject-matter  of  said  action,  and  being  fully  advised, 
on  consideration,  said  court  overruled  said  motion;  that  thereupon,  in  obedi- 
ence to  said  summons  and  garnisliment,  this  defendant  was  required  to  answer 
touching  the  property  in  its  possession  belonging  to  the  said  defendant.  Tur- 
ner, and  also  touching  its  indebtedness  to  the  said  defendant ;  that  at  said 
time  this  defendant  did  make  answer  under  oath,  admitting  its  indebtedness 
to  said  Turner  at  said  date  in  the  sum  of  820.10;  that  thereupon,  on  consid- 
eration of  said  court,  this  defendant  was  ordered,  adjudged,  commanded,  and 
required  to  pay  into  court  as  garnishee  the  said  sum  of  $20.10,  being  the 
amount  of  its  indebtedness  to  the  said  defendant.  Turner,  there  to  remain 
and  await  the  further  order  of  said  court.  And  this  defendant  further  states 
that  in  conformity  with,  and  in  obedience  to,  said  order  and  judgment,  this 
defendant  did  then  and  there  pay  into  court  said  sum  of  $20.10.  And  de- 
fendant further  shows  that  at  the  commencement  of  said  action  said  Downing 
^  Co.,  plaintiffs,  filed  their  undertaking  or  bond  in  attachment  to  said  Stephen 
Turner,  which  undertaking  was  by  said  court,  on  said  twelfth  day  of  Novem- 
ber, 1883,  duly  filed  and  approved.  And  this  defendant  further  shows  that 
on  the  sixteenth  day  of  November,  1883,  said  defendant,  Steplien  Turner, 
after  the  said  sum  of  $20.10  had  been  paid  into  court,  and  while  the  same  was 
in  the  possession  and  custody  of  said  court,  by  himself  and  attorney  appeared 
therein  and  filed  his  motion  to  require  said  court  to  pay  over  to  said  defend- 
ant. Turner,  the  said  sum  of  $20.10  for  the  reason  that  tlie  same  was  for  less 
tlian  sixty  days'  wages  due  to  him,  said  defendant,  as  a  resident  of  Washing- 
ton county,  Nebraska,  and  the  head  of  a  family,  which  said  motion  was  sup- 
ported by  afliiiavits ;  that  said  motion  was  duly  heard  on  said  day,  and  said 
-court  having  jurisdiction  of  the  parties  and  the  subject-matter,  and  being 
fully  advised,  did  overrule  the  same;  that  all  questions  pertaining  to  the  right 
of  said  defendant.  Turner,  to  said  money  were  fully  presented  and  duly  con- 
sidered by  said  court;  that  on  said  day  said  plaintiffs.  Downing  &  Co.,  upon 
consideration  of  said  court,  obtained  a  judgment  against  said  Stephen  Turner 
in  the  sum  of  nineteen  dollars,  which,  with  the  cost  of  said  action,  exceeds  the 
flum  of  $20.10.  And  this  defendant  further  shows  that  no  action  or  proceed- 
ing has  been  taken  or  bad  to  reverse  or  modify  the  judgment,  orders,  or  rul- 
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ings  of  said  court  in  said  action,  but  that  the  same  still  remains  in  full  force. 
And  this  defendant  further  slates  that  at  said  date  it  was  not  indebted  to 
saiti  Stephen  Turner  in  any  or  greater  sum  than  the  said  820.10,  and  that  by 
tlie  payment  of  the  same  into  court  said  debt  was  satisfied,  and  this  defend- 
ant absolved  from  all  liability  to  the  said  defendant,  and  that  it  has  not  been 
indebted  to  the  said  defendant  since  that  date  in  any  sum  whatever.  Where- 
fore this  defendant  prays  that  it  may  be  dismissed,  and  go  hence  without  day, 
and  recover  of  the  plaintiff  its  costs  herein  expended." 

The  plaintiff  filed  a  reply  to  the  secimd  paragraph  of  the  answer,  alleging 
that  at  the  time  the  services  were  rendered,  and  at  the  time  of  garnishee  pro- 
ceedings, plaintiff  was  married,  and  had  a  family  residing  in  Washington 
(ounty,  Nebnuska;  that  tiie  amount  due  was  for  less  than  60  days'  labor;  tliat 
defendant's  agent  knew  the  facts  before  paying  the  money  into  court,  and 
that  plaintiff  requested  the  agent  to  set  up  plaintiff's  exemptions.  (2)  That 
the  judgment  named  in  favor  of  Downing  &  Co.  was  for  merchandise,  and 
not  for  clerk's,  laborer's,  or  mechanic's  wages,  or  for  money  collected  by  an 
attorney,  etc.  (8)  Tliird  paragraph  of  the  reply  denies  that  the  exemption  of 
said  money  was  passed  upon  in  said  court,  denies  that  the  judgment  and 
order  overruling  phiintiff's  motion  and  requiring  the  defendant  to  answer  ab- 
solved tbe  defendant  from  liability  to  the  plaintiff,  and  denies  that  the  court 
had  jnriHdiction  of  the  wages. 

The  plaintiff  filed  a  separate  demurrer  to  each  count  of  the  reply.  The 
demurrers  were  sustained,  and  judgment  rendered  for  the  defendant.  In 
WHulU  V.  Chieaffo,  B,  iPQ.  R.  Co,,  ante,  90,  recently  decided  by  this  court, 
it  was  held  that  60  days'  wages  of  a  laborer,  mechanic,  or  clerk  who  was  the 
head  of  a  family  were  absolutely  exempt  from  execution,  attachment,  or  gar- 
nishment, whether  the  employe  and  his  family  were  residents  of  the  state  or 
not.  It  is  not  the  policy  of  this  provision  of  the  statute  to  limit  its  benefits 
to  residents  of  the  sCiite,  nor  to  offer  a  premium  to  residents  of  other  states  to 
evade  their  own  exemption  laws  where  the  debts  were  contracted  and  are 
payable,  by  coming  into  this  state  and  seizing  property  of  the  debtor  upon 
tlie  ground  that  he  is  a  non-resident  of  this  state.  iSuch  a  palpable  evasion 
of  tlM»  exemption  law  will  not  be  tolerated.  There  is  great  force  in  the  argu- 
ment that  the  exemption  existing  where  debt  is  contracted  is  a  vested  right 
in  rem,  which  follows  the  debt  into  any  jurisdiction  in  which  an  action  may 
be  brought;  that  is,  that  the  law  in  force  where  the  debt  was  contracted  should 
govern  as  to  the  rights  of  the  creditor  and  debtor  i  n  that  case.  De  Witt  v.  8ew- 
ivg-machina  Co.,  17  Neb.  533;  S.  C.  23  N.  W.  Rep.  506;  Dorrington  v.  Myers, 
11  Nt'b.  388;  S.  C.  9  N.  W.  Hep.  555;  Bills  v.  Afason,  42  Iowa,  329;  Warner  v. 
Cammack,  37  Iowa,  642. 

But  that  question  is  not  before  the  court,  as  it  is  alleged  that  the  plaintiff 
1<<  a  resident  of  this  state,  although  it  Wcis  stated  in  the  argument  that  the  debt 
wjis  contracted  in  Iowa,  while  the  plaintiff  was  a  resident  thereof.  Where 
the  employe  is  the  head  of  a  family,  and  not  more  than  60  days'  wages  are 
<Jue  him  for  his  services,  it  is  the  duty  of  the  garnishee  to  set  up  those  facts  in 
his  answer  in  garnishment;  and  no  doubt  where  the  garnishee  is  aware  of 
tliPHi*  facts,  and  fails  to  set  them  up  in  his  answer, — facts  which  show  that 
the  money  held  by  him  is  not  subject  to  garnishment, — and  the  proceedings 
^re  f<c  parte,  the  payment  of  the  money  into  court  in  pursuance  of  an  order 
tliereof  will  not  constitute  a  def.'nse  in  an  action  by  the  employe  to  recover 
the  same,  because  it  is  the  dtity  of  the  garnishee  to  state  all  the  facts  known 
to  hiui  that  would  affect  the  ripjlit  of  the  creditor  lo  recover.  The  garnishee 
may  not  be  aware,  however,  at  the  time  the  answer  is  filed,  that  the  debtor 
is  tlie  head  of  a  family,  and  therefore  woulil  not  be  answerable  for  a  failure 
to  allege  tliat  fact.  It  will  bo  observed  that  the  plaintiff,  in  his  reply,  alleges 
that  he  was  married  and  had  a  family  residing  in  Washington  county  at  the 
time  the  services  were  rendered  and  the  proceedings  in  garnishment  had,  and 
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that  the  amount  due  wsis  for  less  than  60  days'  labor.  It  is  also  alleged  that 
the  defendant's  agent  knew  these  facts  before  paying  the  money  into  court, 
and  tiiat  the  phiintiff  requested  such  agent  to  set  up  plaintiff's  exemptions. 
There  is  also  a  denial  that  the  exemption  of  said  money  was  passed  upon  by 
said  court.  There  is  no  denial,  however,  that  while  the  money  was  in  the 
custody  of  the  court  the  plaintiff  and  his  attorney  appeai^ed  therein  "and  tiled 
a  motion  to  require  the  court  to  pay  over  to  the  defendant  (the  plaintiff  herein'^ 
the  said  sum  of  $20.10,  for  the  reason  that  the  same  was  for  less  than  66 
days'  wages  due  to  this  said  defendant,  as  a  resident  of  Washington  county, 
Kebraska,  and  the  head  of  the  family,  which  said  motion  was  sustained  by 
affidavits;  that  Siud  motion  was  duly  heiird  on  said  day,  and  said  court  hav- 
ing jurisdiction  of  the  parties  and  the  subject-matter,  and  being  fully  advised^ 
did  overrule  the  same;  that  all  questions  pertaining  to  the  right  of  said  de- 
fendant. Turner,  to  said  money  were  fully  presented  and  duly  considered  by 
the  court."  These  facts  are  not  denied,  nor  Is  it  alleged  that  the  defendant 
had  knowledge  that  the  plaintiff  herein  was  the  head  of  a  family  when  the- 
answer  in  garnishment  was  made.  The  plaintiff  herein  ttiereupon  set  up  th& 
facts,  and  claimed  the  money  as  exempt.  The  ruling  of  the  court,  however,, 
was  adverse  to  him.  Upon  what  particular  grounds  this  ruling  was  placed 
we  are  not  advised.  It  may  be  that  the  court  found  that  the  plaintiff  was  not 
the  head  of  a  family.  If  so,  its  judgment  may  have  been  erroneous,  but  not 
void.  That  question  was  one  of  fact  and  is  open  to  inquiry,  and  the  decision 
of  the  court  thereon,  having  jurisdiction  of  the  subject-matter  and  the  par- 
ties, will  be  conclusive  upon  the  question  presented  unless  an  appeal  wa» 
taken.  There  is  no  allegation  or  claim  that  the  defendant  acted  in  bad  faith* 
or  failed  to  set  up  all  the  facts  in  its  possession,  when  making  its  answer  in 
the  garnishment  proceedings ;  and  having  paid  the  amount  owing  the  plaintiff" 
herein  into  court,  to  which  he  immediately  made  claim  on  the  ground  that 
the  money  was  exempt,  he  is,  as  against  the  defendant,  concluded  by  the  rul- 
ing of  the  court  on  such  motion,  and  cannot  afterwards  maintain  an  action 
for  the  same  debt  against  the  garnishee.  The  demurrer  to  the  several  counts 
of  the  reply,  therefore,  were  properly  sustained,  and  the  judgment  must  be 
affirmed. 


WOODWORTH  V.  HAMM02n>. 

Filed  February  24,  1886. 

1.  Contract— Substantial  Compliahc»— Waiver. 

H.  and  W.  entered  into  a  written  contract  hy  which  H.  agreed  to  dig  a  well  for  W., 
the  compensation  to  depend  upon  the  quantity  of  water  procured,  the  measure- 
ments to  be  made  in  the  manner  provided  for  in  the  contract.  The  well  was  com- 
pleted and  the  water  measured  by  H.,  but  not  in  strict  compliance  with  the  method 
provided  for  in  the  contract.  W.  was  not  present  at  such  measurement.  He  made 
no  me&surement  himself,  and  neversought  to  have  any  made.  The  measurements 
made  by  H.  showed  that  the  qaantity  of  water  seciured  was  equal  to  the  amount 
required  by  the  contract.  Held^  that  the  failure  of  W.  to  procure  any  measure- 
ments to  be  made  was  a  waiver  of  that  part  of  the  contract,  and  that  the  fact  that 
the  measurement  was  not  made  in  strict  compliance  with  the  contract  did  not 
itself  constitute  a  defense. 

2.  Same. 

In  such  case  the  testimony  showing  a  substantial  compliance  with  the  contract, 
the  requisite  quantity  of  water  being  secured,  a  verdict*  of  the  jury  in  £Etyor  of  H. 

will  not  be  disturbeil. 

• 

Error  from  Douglas  county. 

liddick  tC"  liedic/c,  for  plaintiff.      W,  J.  Connell,  for  respondent. 

Reuse,  J.  This  action  Wiis  upon  a  written  contract  for  digging  a  well.  The 
plaintiff  below  alleged  in  his  petition,  substantially,  that  on  July  11,  1876,. 
phiinliff  and  defendant  entered  into  a  written  contract,  as  follows*: 
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**  A.  Hammond,  of  Jacksonville,  Illinois,  hereby  agrees  to  locate,  sink,  and 
curb  a  well  for  L.  Wood  worth,  on  his  place  in  South  Omaha,  within  less 
than  twenty  feet  of  whei-e  he  has  already  sunk,  guarantying  five  hundred 
gallons  of  water  in  twenty-four  hours,  for  which  said  L.  Woodworth  cove- 
nants and  agrees  to  pay  to  said  A.  Hammond,  or  his  order,  six  dollars  for  each 
and  every  one  hundred  gallons  of  water  said  well  is  capable  of  and  shall  supply 
in  twenty-four  hours,  the  supply  to  be  ascertained  by  first  taking  all  the  water 
from  said  well,  and  continue  to  take  it  out  as  fast  as  it  runs  into  said  well, 
lor  three  hours,  that  ratio  to  be  the  amount  of  twenty-four  hours*  supply, 
which  is  to  be  paid  for  on  the  completion  of  said  Hammond's  part  of  the  con- 
tract, said  well  not  to  exceed  two  hundred  and  fifty  dollars. 

[Signed.]  "L.  Woodworth. 

"Witness:    A.  Hammond. 

"For  description  and  other  provisions  of  contract  see  other  side.** 

On  which  other  side  appears  the  following: 

''And  said  L.  Woodworth  further  agrees  to  furnish  all  the  necessary  curb- 
ing at  the  well  free  of  charge;  and  said  Hammond  also  agrees  that  if  said  well 
supplies  more  than  five  hundred  gallons  of  water  in  twenty-four  hours,  that 
said  Woodworth  is  to  pay  $2.00  per  one  hundred  gallons  for  what  it  may  8up> 
ply,  said  amount  not  to  exceed  two  hundred  and  fifty  (250)  dollars. 

[Signed]  "L.  Woodworth. 

"A.  Hammond." 

That  plaintiff  did  locate,  sinl^,  and  properly  curb  said  well,  and  fully  com- 
plete it,  April  8, 1877;  that  said  well  is  capable  of  supplying  upwards  of  15,- 
000  gallons  in  24  hours;  that  the  defendant,  though  often  requested,  has  not 
paid  the  amount  due;  and  praying  judgment  for  $250,  and  interest. 

The  defendant  (plaintiff  in  error  here)  filed  his  answer,  setting  up  his  de- 
fenses as  follows:  Denying  each  and  every  allegation  in  the  petition,  except 
those  admitted;  that  he  signed  said  contract,  but  that  plaintiff  delayed  com- 
mencing work  so  long  that  the  defendant  suffered  great  damage;  that  in 
settlement  of  said  damages,  and  before  any  work  was  done,  plaintiff  and 
defendant  entered  into  another  and  different  agreement,  as  follows:  That 
the  contract  set  out  in  the  petition  be  canceled,  and  plaintiff  would  go  into 
the  well  that  defendant  then  had,  about  110  feet  deep,  and,  at  the  depth  of 
40  feet  from  the  surface,  tunnel  across  and  procure  him  a  sufiicient  quantity 
of  water,  using  the  old  well  as  a  reservoir;  that  the  well  should  produce  at 
least  15,000  gallons  of  water  in  24  hours  from  the  vein  struck  by  said  tunnel; 
that  the  plaintiff  would  brick  it  up  and  couiplete  it,  and  receive  $200  for  the 
same;  that  plaintiff  did  not  commence  within  a  reiisonable  time,  nor  until 
six  months  thereafter,  and  defendant  was  obliged  to  haul  water  at  an  ex- 
pense of  $75,  which  he  sets  up  as  a  counter-claim ;  tliat  in  March,  1877,  plain- 
tiff commenced  sinking  defendant's  old  well  deeper,  struck  a  little  water,  and 
abandoned  it;  afterwards  plaintiff  dug  a  few  feet  deeper,  and  procured  two* 
and  a  half  or  three  feet  of  water,  but  not  sufficient  for  defendant's  use.  He 
denies  that  phiintiff  has  complied  with  the  conditions  of  his  contract,  but 
wasted  and  destroyed  lumber  to  the  amount  of  $50,  and  put  defendant  to  extra; 
expense  of  $50;  defendant  paid  $25  on  Siiid  contract;  that  plaintiff  has  no 
interest  in  the  suit;  and  that  he  is  not  indebted  to  said  plaintiff;  and  pray.s. 
judgment  against  the  plaintiff  for  $225,  and  costs. 

Plaintiff  for  reply  denied  all  the  allegations  of  the  answer. 

There  was  a  jury  trial,  resulting  in  a  verdict  in  favor  of  the  plaintiff  in 
the  action  for  $244.  The  defendant,  as  plaintiff  in  error,  brings  the  cause  to 
this  court,  alleging  that  the  verdict  is  not  supported  by  sufficient  evidence. 

By  the  terms  of  the  contract  the  price  to  be  paid  was  made  to  depend  upon 
the  quantity  of  water  secured;  this  to  be  ascertained  by  certain  tests  or  meth- 
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ods  of  me«isurements  prescribed  therein.  Tlie  proof  did  not  sustain  the  allega- 
tion of  the  answer  that  the  contract  was  ab^mdoned,  but  rather  that  the  plain- 
•tiff  in  error  had  a  well  of  considerable  depth  which  had  been  abandoned,  and 
by  his  consent  defendant  in  eiTor  dug  this  well  down  until  water  was  reached. 
The  work  was  not  prosecuted  with  vigor,  and  the  well  was  not  completed 
until  in  the  spring  of  1877.  But  to  this  no  particular  objection  appears 
to  have  been  made,  and  must  now  be  considered  as  waived.  The  real  ques- 
tion is  whether  or  not,  by  the  test  shown  to  have  been  made,  the  amount 
found  by  the  verdict  was  greater  than  the  quantity  of  water  found  wouhl  jus- 
tify. It  appears  from  the  testimony  that  no  test  or  measurement  of  the  water 
was  made  by  both  parties,  as  seems  to  be  implied  by  the  contract,  but  that  all 
ofiForts  in  that  direction  were  made  by  defendant  in  error,  or  others  in  his  inter- 
est or  at  his  request.  No  measurement  is  shown  to  have  been  made  by  plaintiff 
in  error,  either  in  accordance  with  the  contract  or  otherwise.  As  he  seems  not 
to  have  insisted  upon  or  cared  to  have  the  measurement  made  in  strict  accord- 
ance with  the  contract,  we  do  not  think  he  can  now  insist  upon  a  defense 
based  upon  that  fact  alone,  since  it  is  shown  that  three  measurements  were 
'made  by  defendant  in  error.  The  question,  then,  of  the  method  of  measure- 
ment must  be  considered  as  waived  and  out  of  the  case,  and  the  verdict  must 
be  tested  by  the  testimony  showing  the  quantity  of  wjiter  secured. 

The  defendant  in  error  testified  that  the  second  test  or  measurement  made 
by  him  was  in  company  with  Mr.  Bedfield,  and,  with  four  men  at  the  wind- 
lass, the  water  was  lowered  six  inches  after  an  hour's  work,  and  that  at  the 
rate  shown  by  his  test  the  well  would  supply  twelve  thousand  six  hundred 
gallons  of  water.  J.  B.  Red  field  testified  that  he  was  present  at  this  test. 
He  says  :  "Three,  four,  or  five  of  us  tested  it,  and  drew  the  bucket  up  four 
times  altogether,  which  took  seventeen  or  eighteen  minutes,  in  round  num- 
bers. It  lowered  the  water  at  last  test  an  inch  or  two.  Filled  up  again  to 
the  level  in  ten  or  fifteen  minutes."  L.  0.  Redfield  was  also  present.  He 
says:  "Hammond  had  a  large  iron  bucket,  twenty-five  inches  deep,  eighteen 
or  twenty  inches  across,  valve  in  bottom.  When  the  bucket  struck  water  it 
would  settle  immediately,  and  valve  would  close  when  we  pulled, — four  men 
on  windhiss.  Found  height  of  water  before  and  after  test.  Lowered  ten  or 
twelve  inches  first  test,  second  time  a  little  over  an  inch.  Inch  came  b.ick 
in  ten  or  twelve  minutes."  S.  Jacobson  testified:  "I  tested  the  well  three 
liours  one  day  with  ten-gallon  bucket.  Would  draw  a  bucket  up  every  three 
minutes,  and  continued  that  for  three  hours.  Did  not  lower  the  water  any. 
Measured  it  before  and  after  test  and  no  difference, — four  feet  of  water. 
Notified  Woodworth.  Went  to  see  him  about  brick.  He  said  there  was  not 
water  enough.  I  said  I  was  willing  to  test  it  any  day."  This  test  seems  to 
have  been  made  before  the  well  was  finally  completed.  It  does  not  seem  to 
have  been  a  very  reliable  one,  as  at  the  rate  the  water  was  taken  out  it  would 
yield  only  4,800  gallons  in  24  hours,  but  as  the  quantity  of  water  was  not  di- 
minished, it  affords  no  criterion  as  to  the  producing  capacity  of  the  well  above 
the  4,800  gallons.  Hammond  and  Jacobson  were  interested  parties.  The 
Redfields  appear  not  to  have  been.  Assuming,  as  we  must  do,  in  support  of 
the  verdict,  that  the  jury  did  not  allow  any  damages  to  plaintiff  in  error,  and 
adopting  the  measurement  as  testified  by  the  Redfields,  and  as  estimated  in 
the  brief  of  plaintiff  in  error,  we  find  that,  upon  the  testimony  of  J.  B.  Red- 
field,  after  deducting  the  $25  paid,  and  adding  interest,  the  verdict  would 
have  been  about  $254.  By  the  testimony  of  L.  C.  Redfield.  by  the  same  rules, 
it  would  have  been  about  S240.  Applying  the  same  rule  to  the  same  test,  as 
testified  by  Hammond,  the  verdict  would  have  been  much  more.  It  there- 
fore follows  that  the  verdict,  so  far  as  these  tests  are  concerned,  is  supported 
by  the  evidence. 

It  is  claimed  by  defendant  in  error  that  certain  instructions  given  to  the 
jury  by  the  court  were  erroneous,  but  the  view  we  take  of  the  case  renders 
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these  objections  unimportant,  as  they  are  virtually  disposed  of  by  the  forego- 
ing. 
The  judgment  of  the  district  court  is  affirmed. 


State  ex  rel.  Lucas  t,  Thielb. 

Filed  February  24,  1886. 

1.  SiTPBBSKDSAB  BOND— ISBUANCB. 

When  a  decree  of  foreclosure  of  mortgage  is  rendered  in  the  district  court,  and 
the  amount  of  the  twpersedeat  bond  for  appeal  to  the  supreme  court  is  fixed  by  th« 
district  court,  such  bond,  in  order  to  act  as  a  supersedms,  when  tiled  and  approved 
must  contain  the  condition  prescribed  by  law,  otherwise  it  is  the  duty  of  the  clerk 
of  the  court  rendering  the  decree  to  issue  order  of  sale  on  demand  and  payment  or 
tender  of  fees. 

2.  SaxB — COMPSLLBD  BT  MAira>AMU8. 

In  such  case,  where  the  clerk  refuses  to  issue  order  of  sale,  a  mandamus  will  issue 
to  compel  action. 
S.  Same— Amkkdabls. 

The  filing  of  &  supersedeas  bond  is  a  proceeding  within  the  meaning  of  section  144 
of  the  Civil  Code,  and  may  be  amended. 

Mandamus. 

H.  C.  Brome  and  C.  C.  McNish,  for  relator.  If.  McLaughlin,  for  respond- 
ent. 

Reese,  J.  This  is  an  application  to  this  court  in  the  exercise  of  its  original 
jurisdiction,  for  a  peremptory  writ  ot  mandamus  requiring  the  defendant,  the 
clerk  of  the  district  court  of  Gumming  county,  to  issue  an  order  of  sale  upon 
a  decree  of  foreclosure  of  a  mortgage  rendered  in  that  court.  The  defendant 
in  that  action  desiring  to  remove  the  ciiuse  into  the  supreme  court  for  review, 
caused  the  necessary  transcript  to  be  made,  and  tiled  the  same  with  the  clerk 
of  this  court,  and  executed  and  filed  with  the  defendant  a  bond  wliich  wjis 
intended  to  perform  the  service  of  a  supersedeas,  under  the  provisions  of  sec- 
tion 677  of  the  Civil  Code.  The  condition  of  the  bond  is  as  follows:  "Now, 
therefore,  we,  Kisdin  P.  Hinkinson,  iis  principal,  and  J.  B.  Ilankinson.  II.  N. 
Warren,  and  J.  W.  McLaughlin,  as  sureties,  do  hereby  undertake  to  the  said 
John  A.  Lucas,  in  the  sum  of  five  liundred  doUurs,  that  the  said  liisdin  F. 
Hinkinson  shall  abide  the  judgment  and  decree,  if  the  same  shall  be  afiirmed, 
and  pay  the  costs."     The  bond  was  approved  by  the  respondent. 

The  relator  being  dissatisfied  with  the  bond  as  to  form  and  substance,  de- 
manded the  issuance  of  an  order  of  sale  notwitlistanding  the  bond,  and  tend- 
ered the  legal  fees  therefor.     But  respondent  refused  to  issue  the  order. 

Without  quoting  at  length,  it  may  be  said  that,  as  applicable  to  tliis  case, 
the  section  of  the  Code  above  cited  provides  that  no  appeal  in  any  case  in 
equity  shall  operate  as  l^  supersedeas  unless  the  appellant  shall,  within  20  days 
next  after  the  rendition  of  the  decree,  execute  to  the  adverse  party  a  bond  with 
one  or  more  sureties,  conditioned  that  the  appellant  "will  prosecute  such  ap- 
I)eal  without  delay,  and  will  not  during  such  appeal  commit,  or  suffer  to  be 
committed,  any  waste  upon  such  real  estate."  As  will  be  seen  by  the  con- 
dition of  the  bond  above  given,  the  clause  above  quoted  from  the  statute  is 
wholly  omitted.  The  purpose  of  the  legislature  evidently  was  that  in  ciise  of 
tlie  foreclosure  of  liens  the  value  of  the  re^il  estate  should  not  be  diminished 
after  the  decree,  and  during  the  pendency  of  the  appeal,  by  the  commission  of 
waste,  thereby  lessening  the  surety.  The  bond  was  insuflicient  in  substance, 
and  should  not  have  been  approved.  It  was  therefore  the  duty  of  respondent 
to  issue  tlie  order  of  sale  when  requested  so  to  do.  by  the  rehUor.  Tliat  being 
his  duty,  a  mandamus  will  issue  to  compel  action.    Section  645,  Civil  Code. 

It  is  insisted  that  the  giving  of  the  bond  is  a  proceeding  of  the  kind  referred 
to  in  section  144  of  the  Civil  Code,  which  may  be  amended,  and  therefore  re- 
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lief  should  be  sought  either  in  the  district  court  or  in  this  court,  by  motion, 
or  otherwise,  attacking  the  bond.  There  Is  no  doubt  but  that  the  bond  might 
be  amended  so  as  to  conform  to  the  requirements  of  the  law  at  any  time,  but 
the  fact  still  remains  that  the  bond  is  not  in  conformity  to  the  law,  and  it  is 
the  duty  of  the  clerk  to  issue  the  order  unless  such  bond  is  filed. 

The  judgment  is  that  a  peremptory  writ  of  mandamus  be  allowed  requir- 
ing the  respondent  to  issue  the  order  of  sale  as  requested,  unless  an  amended 
bond,  to  be  approved  by  respondent,  be  filed  in  compliance  with  the  law  within 
20  days.  In  case  it  is  certified  to  this  court  that  such  amended  bond  has  been 
riled  within  the  time  specified  no  writ  will  issue.    Judgment  accordingly. 


City  of  Lincoln  v.  Woodward. 

Filed  March  3,  1886. 
Municipal  Corporationb— 3tbxetb  in  Cities— Notice  of  Dsfkct  to  Street  ComnB- 

BIONER. 

In  an  action  to  recover  damages  against  a  city  for  injuries  caused  by  a  defective 
sidewalk,  where  the  proof  shows  that  the  sidewalk  was  defective  at  the  time  of  the 
injury,  and  had  been  so  for  a  long  time  prior  thereto,  of  which  defect  the  street 
com tuissi oner  had  actual  notice,  and  that  such  defect  caused  the  injury,  the  verdict 
will  not  be  set  aside  as  bein^  against  the  weight  of  evidence.^ 

Error  from  Lancaster  county. 

A.  W,  Field  and  Lamb,  Ricbetts  ct  Wilson,  for  plaintiff.  Marquette,  D«- 
weese  db  Hall  and  T.  F.  Barnes,  for  defendant. 

Maxwell,  C.  J.  This  action  was  brought  by  the  defendant  in  error  against 
the  plaintiff  to  recover  for  personal  injuries  sustained  by  her  falling  on  aside- 
walk  on  L  street  in  said  city.  It  is  alleged  in  the  petition  "that  said  walk  on 
the  south  side  of  L  street,  in  front  of  lot  3,  block  100,  in  said  city,  was  on 
or  about  the  seventh  day  of  April,  A.  D.  1884,  in  a  very  imperfect,  unsafe, 
and  dangerous  condition,  and  had  been  so  for  some  time  prior  to  said  date; 
that  the  timber  on  which  said  sidewalk  was  built,  and  to  which  the  boards 
were  nailed,  had  rotted  away,  and  the  boards  had  become  loose,  so  that  it  was 
unsafe  for  people  to  travel  over  said  walk;  that  plaintiff  while  going  to  her 
work  on  the  seventh  of  April,  1884,  using  ordinary  care,  and  without  any 
fault  or  negligence  on  her  part,  accidently  fell  on  said  sidewalk,  by  reason  of 
the  unsafe  condition  thereof,  and  by  reason  of  the  same  being  in  an  imperfect 
state  of  repair."  Then  follows  a  statement  that  the  city  had  notice  of  the 
defect,  and  of  the  injuries  sustained.  The  city  in  its  answer,  after  a  denial  of 
the  facts  stated  in  the  petition,  alleges  "that  whatever  of  injury  the  plaintiff 
may  have  received,  which  the  defendant  does  not  admit,  was  by  reason  of  her 
own  carelessness  and  negligence,  and  was  not  in  any  manner  occasioned  by 
any  fault  or  negligence  of  this  defendant."  On  the  trial  of  the  cause  the  jury 
returned  a  verdict  in  favor  of  the  plaintiff  below  for  SI  ,000. 

The  principal  error  relied  upon  in  this  court  is  that  the  verdict  is  against 
the  weight  of  evidence.  The  testimony  tends  to  prove  the  following  faces: 
That  on  the  seventh  day  of  April,  1884,  the  sidewalk  at  the  place  indicated 
was  laid  with  boards  one  inch  thick  and  six  inches  wide;  that  it  had  been  put 
down  in  1879  or  1880,  and  at  the  time  the  injury  occurred  some  of  the  string- 
ers on  which  the  walk  was  laid  had  become  rotten,  and  some  of  the  boards 
were  loose,  and  had  been  for  some  time  before  the  accident;  that  the  walk 
was  about  five  feet  in  width,  and  some  of  the  boards  were  bent  down  in  the 
middle  somewhat  like  a  rocker;  that  on  the  day  named  the  plaintiff  below, 
in  passing  over  said  sidewalk  at  the  point  indicated,  met  a  man  passing  in  an 
opposite  direction  on  said  sidewalk.     The  man  in  passing  stepped  on  the  end 

'See  note  at  end  of  case. 
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of  ouo  of  llie  boards,  which  caused  the  other  end  to  raise  up  and  trip  the  plain- 
tiff, causing  her  to  fall  on  her  face,  by  reason  of  which  she  was  severely  and 
permanently  injured.  The  injury  was  conceded  by  the  attorney  for  the  plain- 
tiff  ill  error  to  be  severe  and  permanent,  and  the  proof  fully  sustains  the  ad- 
mission. 

Tlie  principal  objections  on  behalf  of  the  city  to  the  want  of  evidence  are 
(1)  the  failure  to  prove  that  the  sidewalk  in  question  was  in  an  unsafe  condi- 
tion :  and  (2)  if  it  was  unsafe,  that  the  city  had  notice.  On  the  first  point 
we  have  the  evidence  of  the  plaintiff  below,  who  testifies:  "I  noticed  as  I 
came  up  to  it  that  it  was  a  loose,  shaky  sidewalk,  and  always  tried  to  be  care- 
ful when  I  came  over  such  places.  Where  you  met  this  man  did  you  notice 
that  that  board  was  loose?  Not  that  board.  Noticed  some  loose  boards? 
Yes,  sir.  Before  you  got  to  this  one?  Not  before  I  got  the  fall.  After  you 
got  the  fall?  Yes,  sir.  Where  were  you  looking  when  you  met  with  the  fall  ? 
Ahead  of  me."  Thomas  W.  Lowry  testifies:  "I  am  quite  positive  a  good 
many  of  the  boards  were  loose  at  that  space  opposite  Mr.  Hitstings'  lots.  I 
think  he  owns  a  hundred  feet  there,  if  I  remember  right;  and  I  am  quite  pos- 
itive there  were  a  good  many  loose  boards  in  front  of  his  house.  How  long 
had  this  been  in  this  condition  prior  to  April,  1884?  Pretty  much  all  last 
winter.  A  year  ago?  Yes."  W.  Q.  Bell  testifies  in  answer  to  the  question: 
^What  condition  was  it  in  until  it  was  repaired?  In  front  of  Major  Hast- 
ings' place,  loose  boards,  and  boards  that  were  out,  in  there.  Boards  all 
seemed  to  be  thin  inch  lumber,  and  had  been  broken,  and  some  of  the  ends 
lay  down  on  the  ground  between  the  joists  that  held  them  up.  Some  of  tiie 
boards  were  out  in  there,  and  some  of  them  were  loose.  I  know  this  fact. 
My  attention  was  especially  called  to  the  condition  of  the  sidewalk  bypassing 
there  with  my  wife,  and  she  remarked  it. "  "Can  you  give  an  idea  of  how  long 
it  was  in  this  condition  prior  to  the  time  a  new  one  was  put  in  there?  I 
should  say  a  long  time.  About  what  length  of  time?  I  should  say  two 
years,  possibly  not  quite  so  long."  Alva  Kennard  testifies  that  he  considered 
the  sidewalk  at  the  place  designated  in  bad  condition,  and  to  the  same  effect 
nearly  all  the  other  witnesses.  The  fact  that  the  sidewalk  was  out  of  repair 
at  the  time  of  the  accident,  and  had  been  for  a  considerable  time  previously, 
is  clearly  established  by  the  evidence,  and  there  is  considerable  proof  tending  to 
show  that  the  city  marshal  and  street  commissioner  had  notice  of  the  defect 
complained  of  some  time  before  the  accident  occurred.  This  is  suflicient,  al- 
though there  is  no  doubt  the  defect  Jiad  existed  for  so  long  a  period  as  to  raise 
the  pr^umption  of  notice. 

J^o  particular  error  has  been  pointed  out  in  the  instructions,  and  we  do  not' 
deem  it  proper  to  discuss  questions  that  it  is  unnecessary  to  consider  in  the 
determination  of  the  case.    It  is  apparent  that  there  is  no  error  in  the  record, 
and  the  judgment  must  be  aflirmed. 

NOTE. 

While  a  town  will  be  bound  by  a  notice  of  a  defect  In  a  sidewalk  conmumicated  to  a 
member  of  the  town  council,  such  notice  must  relate  to  the  defects  which  caused  the  in- 
jury sued  for,  and  notice  to  the  councilman  of  defects  which  have  been  repaired  before 
the*^ accident  occurred  will  not  charge  the  town  with  notice  of  those  which  caused  the 
injury,  although  they  occurred  at  the  place  where  the  repairs  had  been  made.  Carter 
V.  Town  of  Monticello,  (Iowa,)  26  N.  W.  Rep.  129. 

It  is  for  the  jury  to  determme,  under  all  the  circumstances  of  the  case,  how  long  a 
defwt  in  a  sidewalk  or  roadway  must  have  existed  in  order  to  charge  the  city  with 
constructive  notice.  8heel  v.  (5ity  of  Appleton,  (Wis.)  6  N.  W.  Rep.  27 ;  Col  ley  v.  In- 
habitants of  Westbrook,  57  Me.  181. 

A  defect  of  three  weeks'  standing  is  sufficient  to  charge  the  municipal  officers  with 
constructive  notice,  and  render  city  liable.  See  Sullivan  v.  City  of  Oshkosh,  (Wis.)  13 
K.  W.  Rep.  468. 

Proof  of  existence  of  defect  for  a  day  is  not  sufficient  to  fix  liability  without  also  show- 
ing actual  notice.    Sheel  v.  Cit|^  of  Appleton,  (Wis.)  5  N.  W.  Rep.  27. 
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It  was  said  in  Dotton  y.  Albion,  (Mich.)  15  N.  W.  Rep.  46.  that  where  a  p^rty  has 
been  injured  by  a  defect  in  a  sidewalk,  it  is  not  necessary  that  there  should  be  evi- 
dence that  the  authorities  had  express  notice  of  the  condition  of  the  walk.  If  tliere  ex- 
isted a  8tate  of  facts  with  which  ignorance  was  not  compatible,  except  upon  the  as- 
sumption of  failure  to  exercise  reasonable  otficial  care,  then  there  is  sufficient  ground 
lor  presuming  notice. 

Evidence  that  for  a  considerable  time  the  sidewalk  at  and  near  the  place  where  the 
injury  was  sustained  was  generally  in  bad  condition  is  competent  to  prove  notice  of 
the  particular  defect.    Gude  v.  City  of  Mankato,  (Minn.)  16  W.  W.  Rep.  175. 

Notice  will  be  presumed  wliere  the  defect  was  open  and  notorious.  Kelleher  v.  City 
of  Keokuk,  (Iowa,)  15  N.  W.  Rep.  280. 

It  is  said  in  Ruggles  v.  Town  of  Nevada,  (Iowa,)  18  N.  W.  Rep.  866.  that  to  charge  a 
town  with  constructive  notice  of  a  defective  plank  in  a  sidewalk,  by  reason  of  which 
an  injury  has  been  sustained,  it  is  necessary  to  show  that  the  identical  defect  which  led 
to  the  accident  was  open  and  visible. 

The  supreme  court  of  the  United  States  say  in  District  of  Columbia  v.  Arms,  2  Sup. 
Ct.  Rep.  840,  that  in  an  action  against  a  dty  to  recover  damages  for  injuries  received 
from  a  fall  caused  b^  a  defective  sidewalk,  evidence  that  other  accidents  had  happened 
at  that  place  is  admissible,  as  it  tends  to  show  the  dangerous  character  of  the  sidewalk, 
and  as  publicity  was  necessarily  given  to  the  accidents,  that  such  dangerous  character 
was  brought  to  the  attention  of  the  city  authorities. 

It  was  held  in  dty  of  Delphi  v.  Lowery,  74  Ind.  520,  that  in  an  action  against  a  city 
for  an  injury  occasioned  by  &  defect  in  a  street,  evidence  is  competent  to  show  previous 
similar  accidents  at  the  same  point,  and  the  records  of  the  common  coundl  are  com- 
petent to  show  the  report  of  a  committee  appointed  by  them,  and  their  action  thereon, 
in  respect  to  the  defect  in  question. 

In  an  action  against  a  dty  to  recover  damages  for  an  injury  sustained  from  a  defect 
in  a  highway,  it  must  be  shown  that  the  public  authorities  had  notice  of  the  defect,  or 
that  it  was  of  such  a  nature,  and  had  existed  for  such  a  length  of  time,  that  knowledge 
on  their  part  must  be  presumed.  Goodnough  v.  City  of  Osnkosh,  24  Wis.  549.  It  was 
said  in  Requa  v.  City  of  Rochester,  45  N.  Y.  129,  where  a  traveler  was  injured,  without 
fault  on  his  part,  in  consequence  of  the  removal  of  planks  from  a  bridge  by  unknown 
persons,  that  the  city,  being  bound  to  keep  the  bridge  in  repair,  will  be  liable,  although 
no  actual  notice  of  tne  defect  is  given,  sufhcient  time  having  elapsed  to  render  the  con- 
dition of  the  bridge  notorious. 

Where  the  statute  imposes  upon  a  niunidpal  corporation  the  duty  of  keeping  in  re- 
pair a  bridge  within  its  limits,  and  a  traveler  is  injured  from  the  giving  way  of  such 
bridge  in  consequence  of  latent  defects,  and  such  latent  defects  could  have  been  discov- 
ered by  careful  examination,  bv  skilled  persons  employed  by  the  authorities,  tlie  cor- 
poration will  be  chargeable  with  notice  of  such  defects,  and  liable  in  damages.  Rapho, 
etc.,  V.  Moore,  68  Pa.  St.  404. 

It  is  said  in  Weisenberg  v.  City  of  Appleton,  26  Wis.  66,  where  a  pedestrian  received 
personal  injuries  arising  from  a  defective  plank  in  a  sidewalk  of  the  dty.  and  the  ofli- 
cers  of  such  city  knew  at  the  time  the  accident  occurred  that  the  general  condition  of 
the  walk  was  such  that  from  mere  decay  such  an  accident  was  liable  to  happen  at  any 
moment,  that  the  city  was  liable  for  such  injuries,  and  chargeable  witli  negligence  in 
omitting  to  repair,  without  bringing  home  to  the  authorities  actual  knowledge  of  the 
looseness  of  the  particular  plank  which  occasioned  the  injuries. 

If  a  defect  in  a  street  be  occasioned  by  accident,  or  by  the  wrongful  and  unauthorized 
act  ol  a  tliird  person,  the  liability  of  the  city  does  not  begin  until  it  has  notice  of  thcde- 
fect,  or  until  it  has  existed  for  such  a  length  of  time  that  ignorance  of  its  existence  is 
inexcusable.     Russell  v.  Town  of  Columbia,  74  Mo.  480. 

Notice  to  a  councilman  of  a  defect  in  a  street  of  the  city  is  notice  to  the  city,  although 
the  councilman  is  not  at  the  time  engaged  in  any  official  act.  City  of  Ix)gansport  v. 
Justice,  74  Ind.  378. 

Where  the  police  are  charged  with  the  duty  of  removing  nuisances  from  the  streets, 
the  knowledge  by  a  policeman  of  a  dangerous  and  unauthorized  obstruction  in  the  street 
is  notice  to  the  city.  Rehberg  v.  Maj'^or,  etc.,  of  City  of  New  York,  91  N.  Y.  137.  In 
Sherwood  v.  District  of  Columbia,  3  Mackey,  276,  the  authorities  of  the  district  of  Co- 
lumbia covered  a  well  in  a  highway,  in  which  there  was  a  public  pump,  with  a  wooden 
platform,  and  laid  on  that  a  brick  pavement  conforming  to  the  sidewalk.  For  nine 
years  they  made  no  repairs  nor  examination.  While  the  plaintiff  was  usin^  the  pump 
the  platform  gave  way,  and  he  sustained  injury,  and  the  district  was  held  liable. 
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Hutchinson  v.  State. 

Filed  February  24,  1886. 

1.  Juror  Biasxd. 

It  is  Hot  error  for  a  trial  court  to  sustain  a  challenge  to  a  juror  who  testifies, 
uyion  examination  as  to  his  competency,  that  he  resided  in  the  neighborhood 
where  one  of  the  parties  resided,  and  had  a  great  deal  of  talk  about  the  case;  that 
he  was  not  free  from  bias  ;  and  that  he  thought  this  condition  of  his  mind  would 
influence  him  in  his  verdict. 

2.  JuBOB  Unfriendly  to  Attorney. 

Unfriendly  feelinj?  towards  an  attorney  engaged  in  a  trial  is  not  suflBcient  ground 
for  a  challenge  of  a  juror  for  cause,  he  being  competent  in  all  other  respects,  when 
it  i.s  sliown  by  hU  testimony  that  he  would  render  a  fair  and  impartial  verdict  un- 
influenced by  such  feeling. 

3.  Bastardy — Presence  before  Jury  of  Child. 

Where,  in  u  prosecution  under  the  provisions  of  chapter  37of  Ihe  Compiled  Stat- 
utes of  1885,  entitled  "Illegitimate  Children,"  the  prosecuting  witness  being  called 
as  a  witness  takes  with  her  to  the  witness  stand  the  child  the  paternity  of  who*m  is 
in  question,  said  child  being  only  about  seven  months  old,  it  is  not  error  for  the 
trial  court  to  refuse  to  order  the  child  to  be  removed,  there  being  no  reference  made 
to  it  during  the  trial  or  argument,  and  no  comparison  being  made  between  it  and 
the  alleged  father. 

4.  Same— Plea  after  Jury  Impaneled. 

When  a  person  charged  with  being  the  father  of  an  illegitimate  child  is  placed 
upon  trial  in  the  district  court,  and  through  inadvertence  a  plea  to  the  complaint 
is  not  taken  until  after  tlie  jury  is  impaneled,  and  a  plea  of  not  guilty  is  then  en- 
teral, such  omission  to  enter  the  plea  before  the  impaneling  of  the  jury  would  be 
an  irregularity,  but  without  prejudice,  and  a  new  trial  will  not  be  granted  for  that 
reason. 
6.  Same— Pleadings. 

In  a  prosecution  under  chapter  37  of  the  Compiled  Statutes  of  1885,  entitled  "  Ille- 
gitimate Children,"  no  pleadings  are  necessary  in  the  district  court*  except  those 
specified  in  the  act. 

6.  Expert  Witness — Cross-Exami nation  as  to  Knowledge— Standard  Authors. 

Wliere  a  witness  is  examined  in  the  trial  of  a  cause  as  an  expert,  and  testifies  as 
to  his  opinions  on  scientific  questions  involved  in  his  profession,  it  is  competent 
upon  cross-examination  to  inquire  as  to  the  extent  of  his  knowledge,  and  his 
familiarity  with  the  accredited  standard  authors  of  his  profession. 

7.  Error— Unpbfjudicial  Errors. 

A  judgment  will  not  be  reversed  for  errors  occurring  at  the  trial  unless  such 
errors  are  to  the  prejudice  of  the  party  complaining, 
fc.  Same — Evidence  to  Sustain  Verdict. 

A  iudgmcnt  will  not  be  reversed  upon  the  ground  that  the  verdict  is  against  the 
weight  of  evidence  where  the  testimony  is  conflicting,  if  there  is  sufficient  testi- 
mony to  sustain  the  verdict. 

Error  from  Cass  county. 

Crites  &  Ramsey,  for  plaintiff.  The  Attorney  General  and  /.  B.  Strode,  for 
defendant. 

liEESE,  J.  This  was  a  proceeding  against  plaintiff  in  error  under  the  bas- 
tardj'  law  of  the  state.  The  trial  in  the  district  court  resulted  in  a  verdict  of 
guilty,  and  judgment  thereon  in  the  usual  form.  The  errors  assigned  in  the 
brief  of  plaintiff  In  error  will  be  examined  in  the  order  in  which  they  occur 
therein. 

The  first  contention  is  that  "the  court  erred  in  sustaining  a  challenge  for 
cause  of  defendant  in  error  to  the  juror  William  Cole. "  The  voir  dire  exam- 
iuation  of  this  juror  disclosed  the  fact  that  he  had  lived  in  the  neighborhood 
where  plaintiff  in  error  resided;  that  he  knew  him,  and  had  heard  a  great 
deal  of  talk  about  the  case;  that  he  did  not  know  that  he  had  any  opinion  as 
to  who  should  prevail  in  the  suit;  that  he  could  not  say  that  his  mind  was  en- 
v.27N.w.no.2— 8 
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tirely  free  from  bias  or  prejudice  in  the  case,  that  he  rather  thought  that  the 
condition  of  his  mind  in  that  respect  would  have  some  influence  in  his  find- 
ing a  verdict;  and  that  his  mind  was  not  entirely  free  from  some  bias  or  preju- 
dice. The  answers  of  the  juror  were  no  doubt  made  in  candor,  and  correctly 
portrayed  the  condition  of  his  mind.  They  showed  that  he  was  not  impar- 
tial, and  that  his  mind  was  not  free  from  bias.  The  court  did  not  err  in  sus- 
taining the  challenge. 

2.  The  next  is  that  the  court  erred  in  overruling  a  challenge  made  by  plain- 
tiff in  error  to  A.  B.  Taylor,  a  proposed  juror.  His  examination  sliows  that  he 
was  not  acquainted  with  either  of  the  parties  to  the  suit,  and  that  he  had  no 
opinion  as  to  which  party  should  prevt^il,  and  that  he  did  not  feel  any  bias  in 
his  mind  one  way  or  the  other  with  reference  to  the  case.  He  was  then  asked 
by  counsel  for  plaintiff  in  error  whether  he  had  any  prejudice  against  the 
counsel  for  plaintiff  in  error.  His  answer  was,  he  had  not.  He  subsequently 
stated  in  answer  to  the  attorney  that  he  "did  not  particularly  like*'  him  "as 
a  man;"  but  that  notwithstanding  any  difficulty  he  might  have  had  with  the 
attorney  he  thought  he  could  render  a  fair  and  impartial  verdict,  unbiased  by 
anything  that  had  transpired.  He  was  asked  whether  or  not  he  had  made 
threats  of  violence  against  the  attorney,  and  whether  he  liad  a  perfectly 
friehdly  feeling  towards  him  in  the  case.  To  these  two  questions  objection 
was  made  by  counsel  for  defendant  in  error,  which  was  sustained,  and  which 
ruling  is  now  assigned  for  error.  Assuming,  for  the  purposes  of  the  case, 
that  the  inquiry  was  entirely  legitimate,  we  cannot  see  that  the  juror  was 
incompetent  to  sit  in  the  case.  He  testified,  in  substance,  that  while  he  did 
not  particularly  like  the  attorney  as  a  man,  yet  this  personal  feeling  would 
not  prevent  him  from  rendering  a  fair  and  impartial  verdict  in  the  case.  As 
to  whether  he  felt  "perfectly  friendly"  to  counsel,  "as  an  attorney  in  the 
case,  or  whether  he  had"  at  one  time  or  another  "made  threats  of  peraonal 
violence,"  were  not  material  matters  of  inquiry;  but  we  are  not  aware  of 
any  law  which  would  render  the  juror  incompetent  by  reason  of  an  aversion 
to  counsel  employed  in  the  case  on  trial,  and  none  has  been  cited.  We  can- 
not hold  that  the  ruling  was  erroneous. 

3.  "The  court  erred  in  overruling  the  objection  of  the  plaintiff  in  error  to 
the  complaining  witness  bringing  her  child  in  view  of  the  jury  while  testify- 
ing." Upon  this  point  the  record  shows  that  the  complaining  witness  was 
called,  and  being  about  to  take  the  witness  stand  with  the  child  in  question 
in  her  arms,  counsel  for  plaintiff  in  error  objected  "to  the  complaining  wit- 
ness bringing  her  child  before  the  jury.  Overruled,  and  exception,  and  said 
child  was  brought  into  plain  view  of  the  jury,  and  kept  there  while  complain- 
ing witness  gave  her  testimony."  As  to  \vhether  anything  was  said  about 
the  child  during  the  trial  or  not  the  record  is  entirely  silent,  except  that  she 
was  its  mother  and  plaintiff  was  its  father.  It  was  conceded  on  the  argu- 
ment in  this  court  that  no  reference  was  made  to  it,  either  during  the  Intro- 
duction of  the  testimony  or  argument  of  the  case,  by  way  of  comparison  to 
plaintiff  in  error,  and  nothing  is  shown  by  which  it  appears  that  any  conclu- 
sion w^as  drawn,  or  sought  to  be  drawn,  from  the  features  or  appearance  of 
the  child.  It  must  be  apparent  to  any  mind  that  the  mere  presence  of  the 
child  could  have  no  prejudicial  effect  upon  the  rights  of  plaintiff  in  error.  xV 
number  of  authorities  are  cited  which  hold  that  it  is  improper  to  introduce  or 
present  a  child  to  a  jury  for  the  purpose  of  permitting  the  jury  to  draw  con- 
clusions aa  to  its  paternity  from  a  supposed  resemblance  to  the  alleged  father, 
unless,  by  a  difference  in  color,  or  some  other  marked  characteristic,  the  resem- 
blance or  want  thereof  can  be  clearly  shown.  But  that  is  not  this  case. 
There  was  noticing  claimed  by  defendant  in  error  of  the  kind  suggested.  The 
only  thing  objected  to  was  the  presence  of  the  child.  Whether  the  attention 
of  the  jury  would  have  been  called  to  its  presence  had  it  not  been  done  by 
plaintiff  in  error  is,  of  course,  a  matter  of  surmise  only;  but  as  the  age  of  the 
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child  was  only  al)out  seven  months,  and  nothing  was  claimed  or  said  as  to 
any  resemblance,  it  is  clear  the  case  does  not  fall  within  the  rule  laid  down 
by  the  cases  cited. 

4.  Section  5  of  chapter  37  of  the  Compiled  Statutes  provides,  in  substance, 
that  when  a  party  charged  with  being  the  father  of  an  illegitimate  child  is 
held  upon  such  charge  to  answer  thereto  before  the  district  court,  pleads  not 
guilty  to  the  charge  before  the  district  court  to  which  he  is  recognized, 
the  court  shall  order  the  issue  to  be  tried  by  a  jury.  In  the  case  at  bar  the 
jury  was  impaneled  on  Saturday  evening,  when  the  court  was  adjourned 
until  the  next  Monday.  At  that  time  the  parties  and  all  the  jurors  appeared 
in  court  for  the  purpose  of  proceeding  with  the  trial.  The  complaining 
witness  was  sworn,  and  took  the  witness  stand.  Plaintiff  in  error  then  ob- 
jected to  any  evidence  being  given  in  the  case,  for  the  reason  that  no  issues 
were  formed  by  plea  or  otherwise,  no  plea  of  guilty  or  not  guilty  having 
been  entered;  whereupon  the  court  required  plaintiff  in  error  to  plead  to  the 
charge,  whether  guilty  or  not  guilty.  Saving  to  himself  the  objection  to 
the  order  of  the  court,  he  entered  a  plea  of  not  guilty,  and  the  trial  proceeded. 
It  is  claimed  that  this  was  an  irregularity  amounting  to  a  mistrial.  A  num- 
ber of  authorities  are  cited,  and  with  which  the  reports  of  criminal  trials 
abound,  to  the  effect  that  a  trial  in  a  criminal  cause  without  a  plea  to  the  in- 
dictment, information,  or  complaint  is  a  mistrial, — in  fact,  no  trial  of  an  issue 
at  all;  and  that  such  a  proceeding  is  simply  nugatory.  But  without  stopping 
here  to  inquii*e  what  the  effect  of  such  a  proceeding  in  a  case  of  this  kind 
would  be,  it  being  a  civil  action,  and  not  a  criminal  one,  iCottrell  v.  State^  9 
Neb.  125;  S.  C.  1  N.  W.  Rep.  1008;  Jones  v.  State.  14  Neb.  210;  S.  C.  14  N. 
W.  Rep.  901,)  we  do  not  hesitate  to  hold  that  the  irregularity  spoken  of  was 
without  any  prejudice  to  the  rights  of  plaintiff  in  error,  and  the  judgment 
could  not,  for  that  renson,  be  reversed.  Had  the  trial  proceeded  to  a  verdict 
without  a  plea  having  been  entered,  or  had  the  court  refused  to  reswear  the 
jury,  if  requested  by  plaintiff  in  error,  another  question  would  have  been  pre- 
sented; but  such  wiis  not  the  case.  That  the  proceeding  was  irregular  can- 
not be  doubted,  but  that  it  was  prejudicial,  and  that  plaintiff  in  error  was  de- 
prived of  any  substantial  right,  cannot  be  maintained. 

The  fifth  objection,  that  the  court  erred  in  refusing  to  direct  the  cause  to 
be  tried  upon  the  pleadings, — petition,  answer,  etc., — as  in  civil  cases,  is  not 
presents  by  the  record;  and  if  it  were,  it  could  hardly  be  contended  for  in 
view  of  the  special  provisions  provided  for  in  chapter  37  of  the  Compiled 
Statutes,  notwithstanding  the  fact  that  proceedings  of  this  kind  are  civil,  and 
not  criminal,  as  decided  in  Cottrell  v.  State,  supra. 

6.  It  is  next  contended  that  the  court  erred  in  overruling  the  objection  of 
plaintiff  in  error  to  certain  questions  propounded  to  Dr.  A.  L.  Root,  by  de- 
fendant in  error,  upon  cross-examination.  It  was  alleged  by  the  prosecutrix 
that  the  intercourse  which  resulted  in  the  birth  of  the  child  consisted  of  a 
single  act  of  copulation,  had  by  force  and  against  her  consent,  and  at  the 
period  of  the  menstrual  flow,  and  that  the  time  of  gestation  was  extended. 
Plaintiff  in  error  sought  to  show  by  this  witness,  by  hypothetical  questions 
as  well  as  byiiis  own  experience,  that  the  theoi7  of  the  prosecution  was 
wrong;  that  pregnancy  would  not  probably  result  from  a  single  act  of  inter- 
course under  the  circumstances  named,  that  being  the  first  and  only  such  act 
of  the  prosecutrix.  The  witness  was  carefully  and  skillfully  examined  upon 
these  several  questions,  and  with  the  purpose,  perhaps,  of  confining  him  to 
his  own  experience  and  observations.  Upon  the  cross-examination  the  fol- 
lowing occurred:  ^Question,  I  will  ask  you  to  state,  doctor,  if  the  testimony 
that  you  have  given  in  reference  to  a  wouian  becoming  pregnant  in  case  of 
rape,  or  wlien  sexual  intercourse  is  had  by  force, — if  the  testimony  which 
you  have  given  is  not  based  upon  medical  authorities  rather  than  upon  your 
own  experience?    Ansioer.  Yes;  the  testimony  is  all  based  upon  medical  au- 
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thorities.  Q.  I  will  ask  you  to  state  what  the  medical  authorities  hold  upon  th.at 
question  now.  Objected  to  as  immaterial,  incompetent,  and  irrelevant,  and 
not  proper  cross-examination.  Overruled,  and  exception."  It  is  insisted 
that  no  ground  for  this  question  was  laid  in  the  examination  in  chief,  and  that 
tlie  testimony  was  not  the  opinion  of  the  witness,  but  that  of  the  medical  au- 
thorities. We  think  tiiere  wjis  no  error  in  this  ruling  of  the  court.  Aside 
from  the  fact  that  the  testimony  was  given  in  chief  upon  the  teachings  of 
metlical  authorities  to  a  great  extent,  we  think  the  proper  and  legitimate 
scope  of  cross-examination  would  permit  the  interrogatory.  If  the  witness 
had  been  testifying  from  his  experience  and  observation  from  a  long  course 
of  practice,  it  was  yet  proper  for  the  purpose  of  iiscertaining  his  means  of 
knowledge  by  a  reference  to  the  teachings  of  text-books  of  his  profession  and 
the  scientific  works  from  which  he  had  drawn  the  theories  and  principles  to 
wliich  he  had  testitied.  Again,  we  cannot  conceive  that  it  would  be  possible, 
by  any  rule  of  evidence,  to  base  the  testimony  in  chief  of  the  witness  upon 
his  experience  in  obstetrics.  For  instance,  the  normal  period  of  gestation; 
the  probability  of  conception  in  the  first  act  of  intercourse;  the  length  of  the 
period  of  gestation  in  case  of  the  first,  as  compared  with  subsequent  chil- 
dren; the  number  of  days  that  ill  health,  caused  by  uterine  disorders,  would 
shorten  the  period  of  gestation,  if  at  all;  and  many  other  prominent  elements 
in  the  case  presented  by  the  defense, — would  naturally  and  inevitably  require 
the  witness  to  go  outside  of  the  domain  of  experience  as  an  obstetrician;  and 
it  seems  to  us  that  he  very  properly  and  truthfully  answered  that  this  testi- 
mony was  bjised  upon  medical  authorities.  For  the  purpose,  therefore,  of  tes- 
tifying as  to  his  recollection,  as  well  as  his  knowledge,  it  was  proper  to  inter- 
rogate him  as  to  the  teucliingspf  those  authorities;  and,  in  case  his  testimony 
was  incorrect,  to  confront  liim  with  them,  in  order  that  he  miglit  be  corrected, 
and  tiie  jury  thus  be  rendered  able  to  judge  of  the  weiglitto  which  his  testimony 
Wiis  entitled.  It  is  insisted  that  tlie  testimony  was  inadmissible  because  "the 
testimony  of  the  witness  shows  tliat  his  opinion  on  the  point  in  question  was 
opposed  to  these  same  medical  authorities."  As  we  have  shown,  the  testi- 
mony entered  the  domain  of  science,  and  the  grounds  upon  which  the  objec- 
tion is  founded  appeal  most  strongly  to  the  mind  of  the  writer  as  cogent 
reasons  why  tJie  cross-examination  was  proper. 

7.  "The  court  erred  in  overruling  the  proposition  of  plaintiff  in  error  to  read 
from  Lusk,  on  page  110,  the  words,  •  gestation  protracted  beyond  the  two 
hundred  and  eighty-fifth  day  is  certainly  a  very  rare  occurrence,*  and  ask  the 
witness  Dr.  Root,  in  connection  with  his  testimony,  whether  his  experience 
bears  out  that  statement."  The  question  Iiere  presented  is  not  whether  the 
book  referred  to,  or  any  of  its  contents,  were  iidmissible  in  evidence,  for  plain- 
tiff in  error  contends  in  his  brief  that  "books  of  science  are  inadmissilile  in 
evidence  to  prove  opinions  therein  contained,"  and  that  the  admission  of 
such  evidence  would  be  erroneous.  Tlie  simple  question  was  whether  or  not 
the  witness  coincided  with  the  view  expressed  by  the  author;  or,  in  other 
words,  whether  the  experience  of  Dr.  Root  was  that  gestation  protracted  be- 
yond the  two  hundred  and  eighty-fifth  day  was  of  very  rare  occurrence.  Upon 
the  question  of  the  length  of  the  period  of  gestation  this  witness,  as  well  as 
many  others,  was  examined  fully;  and  while  the  ruling  may  have  been  erron- 
eous, it  was  clearly  without  any  prejudice  to  plaintiff  in  error.  It  is  quite 
clejir  from  the  theory  of  plaintiff  in  error  that  it  was  not  the  purpose  to  get 
the  quoted  paragraph  before  the  jury  as  evidence.  This  quotation  was  again 
presented  to  Dr.  Miller,  upon  his  cross-examination  by  plaintiff  in  en'or,  with 
the  question  as  to  whether  that  statement  was  authority  in  the  profession. 
An  objection  was  again  sustained  by  the  court.  It  is  the  opinion  of  the  writer 
that  had  the  question  been  propounded  for  the  purpose  of  ascertaining  whether 
or  not  the  work  was  considered  a  reputable  one,  and  a  standard  of  authority 
in  the  medical  profession,  with  a  view  to  its  introduction  in  evidence,  or  for 


Digitized  by  VjOOQ iC 


Neb.]  AULTMAN  &   TAYLOR   CO.  V,  JENKINS.  117 

the  purpose  of  testing  the  knowledge  of  the  witness  on  cross-examination,  the 
interrogatory  would  have  been  entirely  proper,  and  the  ruling  of  the  court 
would  have  been  erroneous.  But  it  is  clear  that  counsel  had  neither  purpose 
in  view.  In  the  preceding  question  the  witness  was  asked  if  he  considered 
the  work  referred  to  a  "standard,  recognized  work  in  his  profession,"  and  he 
answered  that  he  did.  The  hookas  a  standard  authority  was  fully  sustained, 
and  that  was  sufficient. 

8.  The  next  error  complained  of  is  in  overruling  the  objection  of  plaintiff 
in  error  to  a  question  propounded  by  defendant  in  error  to  Dr.  Livingston,  on 
cross-examination.  The  examination  in  chief  of  this  witness  in  some  par- 
ticulars was  confined  to  his  experience  and  observation,  while  in  others,  he 
clearly  testified  from  his  general  information  upon  the  subjects  presented, 
which  included  the  period  of  gestation,  the  probability  of  impregnation  from 
intercourse  during  the  menstrual  flow,  and  as  to  his  familiarity  with  certain 
works  on  the  subject  of  midwifery.  The  question  objected  to  was  as  follows: 
"I  will  ask  you  to  state  whether  it  makes  any  difference  whether  the  woman 
consents  and  takes  part  voluntarily  in  the  sexual  act  or  not  as  to  her  becom- 
ing pregnant?"  It  is  claimed  that  this  question  was  improper  on  cross-ex- 
amination, no  ground  having  been  laid  for  it  in  the  examination  in  chief. 
We  take  it  to  be  a  proposition  so  elementary  and  well  settled  as  not  to  re- 
quire the  citation  of  authorities  that,  in  case  of  the  examination  of  expert 
witnesses,  a  wide  range  should  be  given  to  the  cross-examination,  for  the 
purpose  of  testing  the  knowledge  of  the  witness  as  to  the  subject  upon  which 
he  assumes  to  testify.    Under  this  rule,  if  no  other,  the  question  was  proper. 

The  last  contention  of  plaintiff  in  error  is  that  the  verdict  is  against  the  clear 
weight  of  tlie  testimony.  This  is  based  upon  the  facts  that  according  to  the  tes- 
timony of  the  prosecutrix  there  was  but  one  act  of  intercourse,  which  was  had 
by  force,  at  the  time  of  her  menstrual  flow,  and  more  than  40  weeks  prior  to  the 
birth  of  the  child.  Her  testimony  was  that  it  occurred  about  the  last  of  July  or 
the  first  of  August,  1883.  The  child  was  born  on  the  thirtieth  day  of  May, 
1884,  making  the  period  of  gestation,  if  she  was  correct  as  to  the  date  of  tlie 
intercourse,  about  304  days,  or  about  20  days  longer  than  the  normal  period 
of  gestation..  The  testimony  of  a  number  of  experts  was  taken,  and  it  was 
sliown  that  while  the  probabilities  would  be  against  the  truth  of  the  state- 
ments of  defendant  in  error,  yet  such  was  by  no  means  conclusively  so;  that 
pregnancy  would  probably  follow  from  the  intercourse  testified  to,  under  the 
circumstances  shown  to  have  existed ;  and  that  the  period  of  gestation  was 
not  extended  beyond  what  medical  science  and  experience  prove  to  be  possi- 
ble. These  questions  were  properly  submitted  to  the  jury  under  proper  in- 
structions. They  were  fully  and  carefully  examined.  Physicians  of  high 
standing  in  their  profession  were  before  the  jury,  and,  in  the  main,  sup- 
ported the  testimony  of  the  complainant,  although  somewhat  conflicting,  to 
the  extent  that  the  facts  of  which  she  testified  were  not  impossible.  We  can- 
not say  that  the  verdict  was  not  supported  by  sufilcient  evidence. 

The  judgment  of  the  district  court  is  affirmed. 


AuLTMAN  &  Taylob  Co.  V.  JENKINS  and  Wife. 
Filed  February  11,  1886. 

1.  HOMISTBAD — CONVETANCE  OF. 

Under  the  homestead  law  of  1879  a  mortgage  on  the  homestead  of  a  married  per- 
son, to  be  valid,  must  be  executed  and  acknowledged  by  both  husband  and  wife. 

2.  Same— Lien  of  XJnacknowledoed  Moetgage. 

A  mortgage  to  secure  an  antecedent  debt  was  signed  by  both  husband  and  wife, 
and  afterwards  acknowledged  by  the  wife  before  the  proper  officer,  but  not  by  the 
husband.  i/«2t2,  there  being  no  countervailing  equities,  that  the  mortgage  did  not 
create  a  lien  on  the  homestead. 
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Error  from  Richardson  county. 

Edwin  Falloon,  for  plaintiff.    A,  Schoenheit,  for  defendant. 

Maxwell,  C.  J.  This  action  was  brought  by  the  plaintiff  against  the  de- 
fendants, to  foreclose  a  certain  mortgage  upon  real  estate,  which  mortgage* 
it  is  alleged  in  the  petition,  was  executed  by  the  defendants  upon  their  home- 
stead. The  defendants  answer  separately.  Charles  Jenkins,  the  husband,  in 
his  answer  alleges  that  the  mortgaged  premises  are  a  homestead,  and  worth 
not  to  exceed  $1,000;  that  by  reason  of  sickness  he  was  not  in  his  right  mind 
when  he  signed  the  mortgage,  and  the  same  was  procured  by  the  misrepre- 
sentation of  the  plaintiff's  agent;  that  there  was  no  consideration  for  the 
same;  and  "that  defendant  never  acknowledged  said  mortgage  before  any  of- 
ficer. "  Susan  Jenkins,  the  wife,  in  her  answer  pleads  want  of  consideration, 
etc.  Both  defendants  pray  for  a  cancellation  of  the  mortgage.  On  the  trial 
of  the  cause  the  court  made  special  findings,  which,  in  the  view  we  take  of 
the  case,  need  not  be  referred  to  here.  The  court  rendered  judgment  for  the 
defendants,  and  dismissed  the  action.     Plaintiff  appeals. 

The  testimony  tends  to  show  the  following  facts:  That  some  time  prior  to 
!N'oyember  15,  1883,  the  defendant  Charles  Jenkins,  in  connection  with  one 
Hershey,  purchased  from  the  plaintiff  a  threshing-machine.  Certain  pay- 
ments had  been  made  on  the  same,  but  at  the  time  above  stated  there  was  a 
large  balance  due.  An  agent  of  the  plaintiff  at  tlie  date  indicated  called  upon 
the  defendant, and  induced  him  to  give  three  notes  to  the  plaintiff,  as  follows: 
One  note  for  $125,  due  March  1,  1884;  one  note  for  $250,  due  November  1, 
1884;  and  one  note  for  8245,  due  November  1, 1885;  and  to  secure  these  notes 
Jenkins  and  wife  seem  to  have  agreed  to  execute  a  mortgage  on  their  home- 
stead. This  mortgage  contains  a  provision  that  in  case  of  default  all  the  pay- 
ments may  be  declared  due,  and  an  action  instituted  to  foreclose.  For  sev- 
eral weeks  prior  to  this  time  the  defendant  Charles  Jenkins  had  been  sick 
with  typhoid  fever,  or  typhoid  pneumonia, — the  witnesses  disagree  as  to  the 
disease, — and  was  then  quite  unwell.  There  is  no  doubt  that  he  was  sick  and 
emaciated,  but  he  seems  to  have  been  in  possession  of  his  mental  faculties. 
The  plaintiff's  agent  prepared  the  notes  and  mortgage,  and  some  effort  was 
made  on  that  day  to  procure  an  officer  to  take  the  acknowledgement  of  the 
defendants.  No  officer  could  be  found,  however,  at  that  time,  and  the  mort- 
gage was  left  with  the  defendants  under  the  promise  that  they  would  ac- 
knowledge the  same  and  transmit  it  to  the  agent.  On  the  next  day  Susan 
Jenkins,  the  wife  of  Charles  Jenkins,  went  before  a  justice  of  the  peace  and 
acknowledged  the  execution  of  the  mortgage,  and  stated  that  her  husband's 
signature  to  the  same  was  valid,  but  that  he  was  unable  to  appear  and  ac- 
knowledge it.  The  justice  thereupon,  at  her  request,  made  a  certificate  of 
the  acknowledgment  of  both  husband  and  wife.  The  wife  thereupon  trans- 
mitted the  mortgage  to  the  plaintiff's  agent.  It  was  not  in  possession  of  the 
defendant  Charles  Jenkins  after  the  above  acknowledgment. 

Section  4  of  the  statute  relating  to  homesteads  provides  that  "the  homestead 
of  a  married  person  cannot  be  conveyed  or  incumbered  unless  the  instrument 
by  which  it  is  conveyed  or  incumbered  is  executed  and  acknowledged  by 
both  husband  and  wife."  Comp.  St.  c.  36.  Deeds  of  real  estate,  or  any  in- 
terest therein,  in  this  state,  except  leases  for  one  year  or  for  less  time,  must 
be  signed  by  the  grantor,  being  of  legal  age,  in  the  presence  of  at  least  one 
competent  witness,  who  shall  subscribe  his  name  as  a  witness  thereto,  and 
be  acknowledged  or  proved,  etc.  The  grantor  must  acknowledge  the  instru- 
ment to  be  his  voluntary  act  and  deed.  The  acknowledgment,  if  taken  in 
this  state,  must  be  made  before  a  judge,  clerk  of  a  court,  justice  of  the  peace, 
or  notary  public,  but  no  officer  can  take  an  acknowledgment  out  of  his  ter- 
ritorial jurisdiction.  Corap.  St.  c.  73,  §  2.  Acknowledgment  is  defined  to 
be  the  act  of  one  who  has  executed  a  deed  in  going  before  some  competent 
officer  or  court,  and  declaring  it  to  be  his  act  or  deed.    Bouv.  Law  Diet.  (14th 
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Ed.)  56.  The  statute,  therefore,  requires  the  husband  and  wife  who  incum- 
ber or  convey  the  homestead  to  execute  and  acknowledge  the  deed  or  mort- 
gage of  the  same.  As  between  the  parties,  at  least  where  there  are  no  coun- 
tervailing equities,  this  requirement  is  essential  to  the  validity  of  the  instru- 
ment. As  all  the  testimony,  even  that  of  the  justice  before  whom  the  alleged 
acknowledgment  purports  to  have  been  tJiken,  shows  that  Charles  Jenkins 
never  acknowledged  the  mortgage,  it  is  therefore  invalid  and  of  no  effect. 
The  plaintiff,  however,  paid  the  taxes  upon  the  land  in  question  for  a  time, 
and  has  a  lien  thereon  for  such  taxes  and  interest,  which  the  defendants  must 
pay  or  the  plaintiff  may  enforce  the  lien  on  the  land.  In  all  other  respects, 
the  judgment  of  the  district  court  Is  affirmed. 


Ex  parte  Mauls. 
Filed  March  3,  1886. 

1.  CanavAij  Law — Complaijct — Subplusage — Collateral  Attack. 

A  coniplaint  charging  the  commission  of  misdemeanor  under  the  criminal  law 
of  the  state  will  be  held  sufficient,  when  collaterally  assailed,  if  it  contains  sufficient 
to  show  a  violation  of  law,  and  will  not  be  held  to  be  vitiated  becau«ie  it  contains 
surplusage  or  redundant  matter. 

2.  Same — Misdbheakob— Punishment  by  County  Judge  by  Impbisonment. 

Where  a  defendant  is  arrested  upon  a  complaint  filed  with  the  county  judge 
charging  a  misdemeanor,  and  such  defendant  upon  arraignment  before  such  judge 
pleads  gully  to  the  charge  preferred,  the  county  judge  has  authority,  under  section 
318  of  tne  Criminal  Code,  to  render  judgment  of  conviction  within  his  jurisdiction, 
and  enforce  the  same  by  imprisonment,  as  in  other  cases  of  a  conviction  of  misde- 
meanor. 

3.  Same— Mittimus  to  Cell  of  Jail— Habeas  Cobpus. 

In  such  case,  where  the  miUimvs  correctly  recites  the  judgment,  but  commands 
the  jailer  to  receive  the  defendant  into  the  cell  of  the  common  jail  of  the  county, 
bat  there  is  no  allegation  in  the  petition  for  hab«u  corjms  that  he  is  imprisoned  in 
a  cell,  or  otherwise  than  prisoners  are  ordinarily  confined,  a  writ  of  habeas  corpus 
will  not  issue,  the  confinement  not  being  shown  to  be  alleged. 

Habeas  corpus. 

Joha  P.  MatUe,  for  petitioner.    Nem.  Con. 

Reese,  J.  This  Is  an  application  for  a  writ  of  habeas  corpus.  From  the 
petition  it  appears  that  a  complaint  was  made  before  thecounty  judge  of  Fill- 
more county  charging  James  £.  Mack  and  others  with  a  violation  of  the  pro- 
visions of  section  11  of  chapter  50  of  the  Compiled  Statutes,  in  the  sale  of  in- 
toxicating liquors  without  license.  A  warrant  was  issued  for  his  arrest,  and 
upon  t>eing  brought  before  the  county  judge  he  pleaded  guilty  to  the  charge, 
and  under  the  provisions  of  section  313  of  the  Criminal  Code  he  was  fined  in 
the  sum  of  3100,  and  in  default  of  payment  was  committed  to  the  jail  of  the 
county,  there  to  be  confined  until  the  fine  and  costs  were  paid.  A  mittimus 
was  issued  by  the  county  judge  in  the  usual  form,  setting  out  the  judgment 
as  above  stated,  but  commanding  the  jailer  to  receive  said  Maule  into  his  cus- 
tody in  the  "cell"  of  the  jail  of  said  county,  there  to  be  confined  until  the 
said  fine  and  costs  were  paid,  etc. 

Some  complaint  is  here  made  as  to  the  form  of  the  complaint  filed  with  the 
county  judge.  That  it  is  in  artistically  drawn  cannot  be  questioned,  as  it  is 
literally  stuffed  with  repetitions  and  unnecessary  averments,  but  it  clearly 
charges  a  violation  of  law,  and,  when  the  surplusage  and  redundant  matters 
are  eliminated,  there  is  sufiScient  to  support  a  conviction. 

It  is  next  claimed  that  the  county  judge  had  no  jurisdiction  to  pronounce 
judgment.  This  jurisdiction  is  conferred  by  section  313,  supra,  which  is  as 
follows:  "When  the  complaint  is  for  a  misdemeanor  only,  of  any  grade  of 
punishment  whatever,  if  the  cause  is  pending  before  the  probate  (county) 
judge  of  the  county,  before  whom  the  defendant  enters  a  plea  of  guilty  to  the 
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complaint,  it  shall  be  lawful  for  such  judge,  in  his  discretion,  to  render  judg- 
ment of  fine  or  imprisonment,  or  both,  according  to  the  law  of  the  case,  and 
pass  sentence  accordingly,  and  enforce  the  same  according  to  law."  There 
is  no  suggestion  that  the  jurisdiction  given  by  this  section,  and  assumed  by 
the  court,  is  in  violation  of  the  provisions  of  section  16  of  article  6  of  the 
constitution,  or  that  the  judgment  rendered  is  in  excess  of  the  powers  of  the 
county  judge.     Therefore  the  judgment  is  not  for  this  reason  void. 

The  principal  contention  is  that  the  clause  in  the  mittimus  requiring  the 
keeper  of  the  common  jail  to  receive  the  convicted  party  into  the  cell  of  the 
jail  of  the  county  is  in  violation  of  his  rights,  and  that  the  imprisonment  is 
therefore  unlawful.  It  is  not  alleged  that  this  clause  of  the  mittimua  is  fol- 
lowed in  any  respect.  Indeed,  such  an  assumption  is  clearly  negatived  by 
the  petition.  The  judgment  is  that  he  be  confined  in  the  jail  of  the  county 
until  the  fine  and  costs  are  paid,  and  is  in  the  usual  form.  This  judgment 
is  correctly  recited  in  the  mittimus,  and  the  petition  alleged  that  he  is  con- 
fined "in  the  common  jail  of  said  county."  The  imprisonment,  therefore,  is 
not  unlawful,  and  the  writ  will  be  denied. 


State  ex  rel,  Hostetter  «.  Central  City. 
Filed  March  3.  18S6. 

1.  Municipal  Corporations— Villaobb — Duties  of  Tbitstsbs  on  Villaos  Bbooioko 

City  of  Second  Class. 

Where  a  village  contains  more  than  1,000  and  less  than  25,000  inhabitants,  it  is 
the  dutjr  of  the  board  of  trustees  to  divide  it  into  not  less  than  two  wards,  ana  call 
an  election  at  the  proper  time  for  the  purpose  of  electing  such  officers  as  the  stat- 
ute requires  to  be  elected  in  a  city  of  the  second  class. 

2.  Samk — Cities — Acceptance  or  Charter  by  General  Law 

A  general  law  creating  cities  of  the  second  class  need  not  be  aooepted  by  the  mo* 
nicipalities  named  to  make  it  operative  upon  them. 

3.  Same — Procedure 

Procedure  where  a  city  of  the  second  class  containing  more  than  1,600  inhabitants 
desires  to  adopt  village  government. 

Mandamus, 

8,  E.  Hostetter 9  for  relator.    E,  F.  White,  for  respondents. 

Maxwell,  C.  J.  This  is  an  application  for  a  mandamus  to  compel  the 
defendants,  who  constitute  the  board  of  trustees  of  Central  City,  to  divide 
that  place  into  wards,  and  give  notice  that  at  the  next  annual  election  therein 
the  officers  of  a  city  of  the  second  class  will  be  elected  for  said  municipality. 
The  relator  alleges  in  his  petition  that  he  is  a  resident  and  tax-payer  of  Cen- 
tral City;  that  at  the  time  the  census  was  taken  in  June,  1885,  the  returns 
show  that  said  village  contained  1,235 inhabitants;  that  by  virtue  of  the  num- 
ber of  inhabitants  said  village,  under  the  statute,  had  become  a  city  of  the 
second  class,  and  should  be  organized  and  governed  by  the  provisions  of  law 
regulating  such  cities ;  that  on  the  twentieth  of  February,  1886,  the  relator 
and  other  citizens  and  tax-payers  of  said  village  requested  the  defendants  to 
divide  said  village  into  wards,  and  give  notice  that  at  the  next  annual  elec- 
tion city  officers  would  be  chosen  for  said  village,  but  said  defendants  refused  to 
act  in  the  premises,  etc.  Tlie  object  of  the  action  is  to  obtain  a  construction 
of  so  much  of  chapter  14  of  the  Compiled  Statutes  as  relates  to  the  organiza- 
tion of  cities  of  the  second  class  containing  more  than  1.000  and  less  than 
25,000  inhabitants. 

Section  1  is  as  follows:  "All  cities,  towns,  and  villages  containing  more 
than  one  thousand  and  less  than  twenty-five  thousand  inhabitants  shall  be 
cities  of  the  second  class,  and  be  governed  by  the  provisions  of  this  chapter, 
unless  they  shall  adopt  a  village  government  as  hereinafter  provided,"  etc. 

Section  2  provides  that  "each  city  of  the  second  class  shall  be  divided  into 
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not  less  than  two  nor  more  than  six  wards,  as  raay  be  provided  by  ordinance 
of  the  city  council  thereof,  anil  each  ward  shall  contain,  as  nearly  as  practi- 
cable, an  equal  number  of  legal  voters,  and  an  area  as  nearly  equal  to  each 
other  as  practicable."  There  are  otlier  sections  relating  to  the  officers  of  the 
city  and  their  duties  to  which  it  is  unnecessary  to  refer. 

It  will  be  observed  that  the  statute  declares  that  "all  cities,  towns,  and  vil- 
lages containing  more  than  one  thousand  and  less  than  twenty-five  thousand 
inhabitants  shall  be  cities  of  the  second  class."  Our  constitution  prohibits 
special  charters  to  cities,  towns,  and  villages,  and  in  effect  compels  the  in- 
corporation, regulation,  and  government  of  municipal  corporations  by  gen- 
eral law;  hence  the  division  of  such  corporations  into  classes  according  to  the 
number  of  inhabitants,  as  cities  of  the  first  class,  cities  of  the  second  class,  vil- 
lages, etc.,  and  the  bestowal  upon  each  class  of  such  powers  as  the  legislature 
has  seen  fit.  Thus,  a  town  or  village  containing  not  less  than  200  inhabitants 
nor  more  than  1,500  may  be  organized  as  a  village,  an4  is  invested  with  cer- 
tain rights,  powers,  and  immunities.  When  the  village  contains  more  than 
1,000  and  less  than  25,000  inhabitants,  the  statute  declares  it  to  be  a  city  of 
the  second  class,  and  greatly  enlarges  its  powers. 

But  it  is  said  to  make  the  statute  effectual  it  must  be  accepted  by  the  cor- 
poration. Where  there  is  no  provision  of  law  requiring  an  acceptance  of  the 
provisions  of  the  statute  in  order  to  render  them  operative  no  such  acceptance 
is  necessary.  The  rule  which  applies  to  private  corporations  in  that  regard 
has  no  application  to  municipal  corporations,  unless  the  act  of  incorporation  is 
made  conditional.  In  People  v.  Morris^  13  Wend.  387,  it  is  said:  "The  dis- 
tinction between  public  and  private  corporations  is  strongly  marked,  and  as 
to  all  essential  purposes  they  correspond  only  in  name.  We  speak  of  the 
creation  of  a  town  or  county,  and  the  term  would  be  just  as  appropriate  when 
applied  to  cities  or  villages.  They  are  severally  political  institutions,  created 
to  be  employed  in  the  internal  government  of  the  state.  There  is  no  contract 
between  the  government  and  governed,  for  but  one  party  is  concerned, — the 
public;  and  the  inhabitants  upon  whom  the  powers  and  privileges  are  con- 
ferred are  mere  trustees,  who  hold  and  exercise  such  powers  for  the  public 
good.  The  only  interest  involved  is  the  public  interest,  and  no  other  is  con- 
cerned in  their  creation,  continuance,  alteration,  or  renewal."  Berlin  v. 
Gixrham^^^,  H.  266;  Warren  v.  Charlestoton,  2  Gray,  104;  People  v. Presi- 
dent, 9  Wend.  351;  Dill.  Mun.  Corp.  §  23,  and  notes. 

The  laws  which  establish  and  regulate  municipal  corporations  are  not  con- 
tracts, but  ordinary  acts  of  legislation,  and  the  powei-s  they  confer  are  noth- 
ing more  than  mandates  of  the  sovereign  power;  and  those  laws  may  be  re- 
pealed or  altered  at  the  will  of  the  legislature,  except  so  far  as  to  repeal  or 
change  may  affect  the  rights  of  third  parties  acquired  under  them.  Field, 
Corp.  §  36,  and  cases  cit^  in  notes.  We  have  no  doubt,  therefore,  that  Cen- 
tral City  is  within  the  provisions  of  the  statute,  and  that  no  acceptance  of  the 
same  was  necessary  by  the  legal  voters  of  said  city  to  make  the  statute  ef-. 
fective. 

2.  While  there  is  no  express  authority  conferred  upon  the  village  trustees 
to  divide  the  city  into  wards,  and  call  an  election  for  the  purpose  of  electing 
officers  of  a  city  of  the  second  class,  still  such  power  is  clearly  implied.  The 
village  government  must,  from  the  nature  of  the  case,  continue  until  super- 
seded by  that  of  a  city;  and  by  section  50  of  the  act  the  board  of  trustees  is 
required  "to  give  public  notice  of  the  time  and  place  of  holding  each  elec- 
tion;" and  by  section  42  it  is  provided  that  "every  trustee  shall  hold  his  office 
for  one  year,  and  until  his  successor  is  elected  and  qualified."  It  is  evident, 
therefore,  that  it  is  the  duty  of  the  board  to  divide  the  village  into  not  less 
than  two  wards,  and  call  an  election  for  the  purpose  of  electing  such  officers 
of  a  city  of  the  second  class  as  the  statute  requires. 

3.  Section  53  provides  that  "  whenever  any  city  of  the  second  class,  con- 
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taining  more  th;in  1,500  inhabitants,  desires  to  discontinue  its  organ izatior> 
as  a  city  and  organize  as  a  village,  and  one-fourth  of  tlie  legal  voters  of  such 
city  shall  petition  the  city  council,  the  council  shall  cause  to  be  published,  for 
at  least  3J  days,  a  notice  stating  that  the  question  of  adopting  village  govern- 
ment will  be  submitted  at  the  next  annual  city  election,"  etc.  The  appar- 
ent purpose  of  this  provision  is  to  enable  those  who  may  be  opposed  to  city 
government,  if  they  constitute  one-fourth  of  tlie  legal  voters,  to  cause  a  vote  to 
be  taken  on  the  question  of  continuing  the  same;  in  other  words,  if  after  a 
trial  for  a  reasonable  time  a  city  government  is  not  satisfactory  to  at  least 
one-fourth  of  the  legal  voters  of  the  city,  they  may  petition  the  city  council 
to  submit  the  question  of  adopting  village  government  to  the  legal  voters  at 
the  next  annual  city  election. 

As  Central  City  probably  contains  more  than  1,500  inhabitants  at  the  present 
time,  the  question,  if  so  desired,  can  be  submitted  to  the  legal  voters  next 
year;  but  as  the  village  comes  within  the  provisions  of  sections  1  and  2  of 
chapter  14  of  the  Compiled  Statutes,  it  is  the  duty  of  the  defendants  to  comply 
with  the  prayer  of  the  petition.     The  writ  will  therefore  issue  as  prayed. 


State  ex  rel.  Globe  Pub.  Co.  v.  Board  op  Co.  Comers  of  Saline  Co. 

Filed  March  3,  1886. 

1.  COCNTIE? — SlIPPLIBS — LeTTINQ  OF  CONTRACT. 

In  procuring  the  supplies  for  a  county  mentioned  in  section  149  of  chapter  18  of 
the  Compiled  Statutes,  where  the  cost  exceeds  $200.  it  is  the  duty  of  the  county 
board,  after  due  notice,  to  let  the  contract  to  the  lowest  bidder  that  can  give  ade- 
quate sccurit}'  for  the  performance  of  the  agreement,  and  there  is  no  authority  to 
let  such  contracts  in  any  other  way. 

2.  Same— Rfjbction  op  Bids. 

The  county  board  may  reject  all  bids  for  such  supplies,  bat  upon  doing  so  it 
is  its  duty  to  again  advertise  for  the  furnishing  of  supplies. 

3.  Same— Mandamus  by  Lowest  Bidder. 

In  the  absence  of  fVaud,  where  the  board  rejects  all  bids,  the  lowest  bidder  can- 
not compel  the  awarding  of  the  contract  to  himself. 

4.  Same— Right  of  Tax- Payer. 

A  tax-payer,  in  a  proper  case,  may  compel  the  county  board  to  take  the  neces- 
sary stefs  to  let  contracts  for  supplies  to  the  lowest  bidder. 

Dawes,  Foss  &  Stephens  and  Abbott  <fe  Abbott^  for  relator.  Hastings  dk 
MoOintie,  for  defendant. 

Maxwell,  C.  J.  This  is  an  application  for  a  mandamus  to  compel  the 
defendants  to  award  the  contract  for  supplies  for  Saline  county  for  the  year 
1886  to  the  relator.  It  is  alleged  in  the  petition  that  the  plaintiff  is  a  corpo- 
ration duly  organized  under  the  laws  of  this  state:  that  on  the  third  day  of 
December,  1885,  the  county  clerk  of  Saline  county  published  in  the  "oppo- 
sition" newspaper,  published  at  Wilber,  in  said  county,  estimates  of.  the 
probable  number  of  each  item  of  books,  blanks,  and  stationery  required  by 
said  county  for  the  use  of  its  various  offices  for  the  year  1886,  and  invited 
sealed  proposals  for  furnishing  the  same;  that  the  cost  of  furnishing  books, 
blanks,  and  stationery  for  the  offices  of  said  county  greatly  exceeds  tlie  sum 
of  $200  per  year;  that  on  the  thirty-first  of  December,  1885,  the  relator  filed 
a  bid  in  writing  with  the  county  clerk  of  said  county,  "in  and  by  which  the 
plaintiff  offered  and  proposed  to  furnish  all  the  items  so  advertised  for,  and 
did  state  the  several  items  thereof,  and  the  quality  of  each,  and  the  price  of 
each  gross  item  thereof;"  "that  said  bid  was  the  lowest  bid,  and  in  response 
to  said  advertisement,  and  that  the  plaintiff  is  competent  and  amply  respon- 
sible for  furnishing  such  supplies,  and  each  and  every  item  thereof;  that  it 
has  tendered  to  said  county  board  a  good  and  sufficient  bond  for  the  faithful 
performance  of  its  bid  in  the  sum  of  $10,000,  with  two  good  and  sufficient 
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sureties,  residents  of  the  state;"  that  said  connty,  at  its  fii'st  meeting  in 
January,  "opened  all  the  bids  so  filed,  being  two  in  number,"  and  "refused 
to  award  the  contract  for  furnishing  such  supplies  to  either,  but  rejected 
botii  of  said  bids,  and  refused  to  further  advertise  for  bids,  but  have,  in 
violation  of  the  statute,  employed  one  Ben.  H.  Hayden  to  furnish  all  such* 
supplies  as  may  be  needed  for  the  current  year  in  the  several  county  ortices," 
and  did  then  and  there  require  the  several  oflScers  of  said  county  to  procure 
such  supplies  as  were  required  for  their  several  offices  for  the  current  year 
from  said  Ilayden,  etc.  The  defendants  filed  an  answer  to  the  petition,  and 
the  relator  has  demurred  to  certain  counts  of  the  answer,  but  in  the  view  we 
take  of  the  ease  neither  answer  nor  demurrer  need  be  noticed. 

The  stilt ute  requiring  the  county  board'  to  award  contracts  for  supplies  to 
the  lowest  bidder  is  as  follows: 

Section  149,  c.  14,  Comp.  St.  "In  all  counties  where  the  cost  of  furnish- 
ing the  officers  with  books,  blanks,  and  stationery  shall  exceed  the  sura  of 
$3*X)  per  year  the  supplies  for  such  purposes  shall  be  let.  in  separate  contracts, 
to  the  lowest  competent  bidder,  who  shall  give  bond  for  the  faithful  perform- 
ance of  his  contract,  with  at  lesist  two  good  and  sufficient  sureties,  residents 
of  the  state.  The  bond  required  by  this  section  shall  be  approved  by  the 
county  board,  and  the  sureties  therein  shall  justify  in  the  same  manner  as 
sureties  on  official  bonds. 

"Sec.  150.  It  shall  be  the  duty  of  the  county  clerk,  on  or  before  the  first 
day  of  December,  annually,  to  prepare  separate  estimates  of  the  books  and 
blanks  and  stationery  required  for  the  use  of  the  county  officers  during  the 
coming  year,  and  which  by  law  are  not  required  to  be  furnished  by  the  state; 
and  during  the  first  week  in  December  he  shall  publish  a  brief  advertisement 
in  one  newspaper  published  in  his  county,  stating  the  probable  gross  number 
of  each  item  of  books,  blanks,  and  stationery  required  by  such  county  during 
the  year  following  the  first  day  of  January  next  ensuing,  and  inviting  bids 
therefor,  which  bids  shall  be  filed  with  said  clerk  on  or  before  the  said  first 
day  of  Januar}'. 

"Sec.  151.  The  county  board  shall  at  their  first  meeting  in  January  in  each 
year  open  said  bids,  and  award  the  contract  for  the  furnishing  of  all  such 
books,  blanks,  and  stationery  as  may  be  required  by  the  county  officers  to  the 
lowest  bidder  competent  under  the  provisions  of  this  subdivision,  and  who 
complies  with  all  its  provisions :  provided,  that  the  county  board  may  reject 
any  or  all  bids. 

"Sec.  152.  The  accounts  for  books,  blanks,  and  stationery  furnished  under 
said  contract  shall  be  audited  and  paid  as  other  accounts  against  the  county, 
and  no  county  board,  or  other  county  officer,  shall  procure  any  such  books, 
blanks,  and  stationery  from  any  person  other  than  the  contractor  or  his  as- 
signee during  the  existence  of  such  contract,  and  no  account  therefor  shall 
be  paid  by  the  county. " 

These  are  special  provisions  that  regulate  and  control  the  letting  of  con- 
tracts for  the  supplies  mentioned  in  the  statute.  It  will  be  observed  that  the 
language  of  section  149  is  that  "the  supplies  for  such  purposes  shall  be  let  in 
separate  contracts  to  the  lowest  competent  bidder,  who  shall  give  bond  for  the 
faithful  performance  of  his  contract,"  etc.  Section  150  requires  the  county 
clerk  annually  to  prepare  separate  estimate  of  the  books,  blanks,  and  station- 
ery required,  and  publish  a  brief  advertisement  in  one  of  the  newspapers  of 
the  county  inviting  bids.  This  advertisement,  from  the  nature  of  the  case, 
should  be  sufficientlv  full  and  explicit  to  enable  bidders  to  bid  thereon  intelli- 
gently. In  StaU  V.'  York  Co.,  13  Neb.  65.  S.  C.  12  N.  W.  Rep.  817,  it  is 
said:  "These  propositions  should  distinctly  specify  the  kind  and  quality  de- 
sired; and,  if  possible,  the  commissioners  should  provide  samples  as  a  basis 
on  which  to  make  the  bids,  so  that  all  would  be  made  on  the  same  basis.  The 
object  of  the  law  is  to  invite  competition  and  prevent  favoritism  and  fraud; 
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and  this  can  best  be  accomplished  by  placing  all  bidders  on  an  equality  in 
making  their  bids." 

The  advertisement  in  this  case  is  as  follows: 

"Sealed  proposals  will  be  received  until  noon  of  the  first  day  of  January, 
A.  D.  1886,  for  furnishing  supplies  of  stationery  for  the  several  county  offices 
for  the  year  1886,  to-wit:  One  sheriff's  day-book;  one  eight-quire  deed  rec- 
ord, (plain;)  two  eight-quire  deed  records,  (printed;)  two  eight-quire  mort- 
gage records,  (plain;)  two  eight-quire  mortgage  records,  (printed;)  two  eight- 
quire  inventory  and  appraisement  books  for  county  judge, — all  records  to  be 
Weston's  best  ledger  paper,  indorsed  with  appropriate  title  and  numbered; 
30,000  blank  cuunty  warrants;  20,000  probate  blanks,  consisting  of  appoint- 
ments, inventories,  etc.;  500  blanks  for  sheriff;  5  reams  of  legal  cap;  3,000 
letter  heads;  5,000  note  heads;  3,000  envelopes;  2  doz.  quarts  of  Arnold's 
ink;  5  gross  Spencerian  pens,  No.  1;  5  gross  Spencerian  pens,  No.  2;  5  gross 
Faber  pencils,  No.  2, — all  to  be  of  best  quality.  For  records,  bidders  will 
bid  for  each  book  separately;  all  other  articles  by  gross,  dozen,  or  piece,  ^s 
the  case  may  be»  for  what  is  needed,  and  contract  to  be  entered  into  accord- 
ing to  law." 

This  notice  is  quite  Indefinite,  and  as  it  is  the  duty  of  the  defendants  to 
readvertise  and  let  the  contracts  to  the  lowest  bidder,  the  defect  should  be 
remedied. 

Section  151  requires  the  county  board  to  award  the  contract  to  the  lowest 
competent  bidder;  that  is,  the  lowest  bidder  who  is  able  to  give  adequate  se- 
curity. The  board  is  also  given  authority  to  reject  any  or  all  bids.  This  is 
simply  a  reservation  of  a  right  to  protect  theintirests  of  the  county,  as  where 
there  is  a  combination  to  prevent  competition,  or  other  cause  by  reason  of 
which  the  county  would  be  defrauded.  But  in  such  case  the  board  is  not  ab- 
solved from  the  duty  of  letting  the  contract  to  the  lowest  bidder.  It  should 
at  once  readvertise  for  bids,  and  may  be  compelled  to  do  so.  In  the  argument 
of  this  case  the  attorneys  for  the  defendants  contended  that  the  court  would 
not  control  the  discretion  of  the  county  board  in  the  matter  of  letting  con- 
tracts; and  we  were  referred  to  State  v.  Kendall,  15Neb.  262,  S.  C.  18  N. 
W.  Bep.  85,  to  sustain  that  position.  That  case  was  decided  entirely  on  the 
construction  of  the  act  approved  February  27,  1883,  for  the  erection  of  the 
new  capitol;  and  although  there  are  expressions  in  the  opinion  that  the  ac- 
tion of  the  state  board  would  not  be  controlled  bjinandamtu!  in  the  letting  of 
contracts,  yet  the  decision  of  the  majority  of  the  court  is  based  on  the  statute 
and  the  case  has  no  application  to  a  county  board,  which  must  let  contracts 
in  the  mode  pointed  out  in  the  statute,  {State  v.  Yo7'k  Co.,  13  Neb.  57;  S. 
C  12  N.  "W.  Rep.  817;)  and  a  tax-payer  or  the  lowest  bidder,  in  a  proper  case, 
may  compel  a  compliance  with  the  statute.  People  v.  Commissioners,  4  Neb. 
161 ;  Folhmr\,  Nuckolls  Co.,  6  Neb.  204^,  Merrick  Co.  v.  Batty,  10  Neb.  176: 
S.  C.  4  N.  W.  Rep.  959.  Where,  however,  all  the  bids  are  rejected,  and  it 
is  the  duty  of  the  county  board  to  readvertise  and  let  contracts,  a  tax-payer 
may  compel  the  board  to  act  in  the  premises;  but  the  action  of  the'  board  in 
rejecting  all  bids  will  not  be  controlled,  at  least  where  there  is  no  fraud.  The 
board  will  not,  therefore,  be  compelled  to  award  the  contract  in  this  case,  but 
leave  will  be  given  to  the  relator  to  amend  the  petition  by  showing  that  it  is 
a  tax-payer  of  the  county,  and  that  the  defendants  neglect  to  take  the  nec- 
essary steps  for  the  reletting  of  the  contract.    Judgment  accordingly. 
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Hamilton  v.  Whitney  and  others. 
FUed  March  11,  1886. 

1.  JUDGBTENTS — ^INDEXING. 

Where  a  transcript  of  judgment  from  the  connty  court  was  filed  in  the  district 
court  of  the  proper  county,  and  the  judgment  record  contained  the  names  of  the 
judgment  deotor  and  the  judgment  creditor  arranged  alphabetically,  the  date  of 
the  judgment,  the  amount  of  the  same,  etc.,  a  purchaser  oi  real  estate  in  the  county 
from  the  judgment  debtor  is  chargeable  with  notice  of  the  judgment  lien,  notwith- 
standing the  judgment  may  not  be  entered  on  the  general  index.  Me!s  v.  ^ate 
Bank,  7  Neb.  165,  distinguished. 

2.  Appeal — Cross- Appeals. 

An  appellee  who  has  taken  no  steps  to  have  a  decree  reviewed  will  not,  on  the 
affirmance  of  the  judgment  in  the  supreme  court,  be  entitled  to  any  greater  relief 
than  was  awarded  to  him  in  the  court  below. 

Appeal  from  Fillmore  county. 

Kyan  Bros.,  for  plaintiffs.     Congdon,  Clarkaon  <fe  Hunt,  for  defendants. 

Maxwell,  C.  J.  This  is  an  action  in  equity  to  enjoin  the  sale  of  certain 
real  estate  upon  execution.  The  plaintiff  alleges  in  his  petition  that  he  is  the 
owner  and  in  possession  of  the  N.  J  of  outlot  19  of  the  town  of  Geneva,  in 
Fillmore  county;  that  he  purchased  said  real  estate  at  a  public  sale  for  taxes 
due  and  delinquent  from  one  G.  W.  Lowry,  and  that  on  November  3,  1881, 
said  property  not  brtng  redeemed,  he  received  a  tax  deed  for  the  same;  that 
on  the  third  day  of  October,  1881,  said  G.  "VV.  Lowry  and  wife  made  a  quit- 
claim of  all  their  interest  in  said  lot  to  the  plaintiff  for  the  consideration  of 
^300;  that  for  a  long  time  prior  to  January  11,  1878,  said  Lowry  was  the 
owner  of  said  real  estate,  which  was  vaciint,  and  up  to  the  spring  of  1880  was 
worth  not  to  exceed  WOO  to  ;$150,  when  said  Lowry  built  a  house  thereon, 
and  moved  upon  said  premises,  and  occupied  the  same  as  a  homestead;  that 
on  the  eleventh  day  of  January,  1878,  the  defendants  recovered  a  judgment 
against  G.  W.  Lowry,  in  the  county  court  of  Fillmore  county,  for  the  sum  of 
$283.30.  and  costs,  and  on  the  same  day  filed  a  transcript  of  said  judgment 
in  the  otiice  of  the  clerk  of  the  district  court  of  said  county;  that  in  February, 
1885,  the  defendants  caused  an  execution  to  be  issued  on  said  judgment,  and 
levied  upon  said  real  estate;  that  a  sale  of  said  property  under  said  execution 
would  cast  a  cloud  upon  the  plaintiff's  title;  that  no  judgment  in  favor  of 
the  defendants  wjis  ever  indexed  in  any  manner  whatever,  and  the  plaintiff 
had  no  knowledge  of  said  judgment  being  entered  in  the  records  of  said  court; 
that  by  reason  of  the  failure  to  index  said  judgment  it  was  not,  and  is  not,  a 
lien  upon  said  real  estate.  There  are  other  allegations  to  which  it  is  unneces- 
sary to  refer.  The  defendants  filed  an  answer,  to  which  we  need  not  call  at- 
tention. On  the  trial  of  the  cause  the  court  below  found  the  issues  in  favor 
of  the  defendants  to  the  extent  of  ^300,  and  that  they  have  a  lien  on  said  real 
e9t;ite  for  that  amount.     The  plaintiff  appeals. 

The  principal  ground  on  which  the  plaintiff  claims  relief  is  the  failure  of 
the  clerk  to  enter  the  judgment  on  the  general  index.  The  judgment  was  in- 
dexed, however,  in  the  judgment  docket  as  follows: 

JuooMBMT  Docket,  District  Court,  Fillmore  County,  Nebraska. 
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Section  321* of  tlie  Code  requires  "the  clerk  of  the  district  court  to  keep  at 
least  eight  books,  viz.,  the  appearance  docket,  the  trial  docket,  the  journal, 
the  complete  record,  the  execution  docket,  the  fee-book,  the  general  index, 
and  the  judgment  record."  Section  322  requires  "the  clerk  to  enter  on  the 
general  index  the  names  of  the  parties  to  each  suit,  both  direct  and  inverse, 
with  the  page  and  the  book  where  all  proceedings  in  such  action  may  be 
found.  The  judgment  record  shall  contain  the  judgment  debtor  and  judg- 
ment creditor,  arranged  silphabetically,  the  date  of  the  judgment,  the  amount 
of  the  same,  and  tlie  amount  of  costs,  with  the  page  and  book  where  the  same 
may  be  found.  Transcripts  of  judgments  from  justices  of  the  peace  or  courts 
of  probate  Qled  in  the  district  court  shall  be  entered  upon  such  judgment 
record."  In  MeU  v.  State  Bank,  7  Neb.  165,  neither  the  general  index  nor 
the  judgment  record  contained  the  name  of  Hall,  the  judgment  debtor;  con- 
sequently Metz,  who  had  searched  the  records,  failed  to  find  the  transcript  of 
judgment  in  favor  of  the  bank  against  Hall,  and  purchased  and  paid  for  the 
real  estate  of  the  debtor.  In  that  case  it  was  held  that  the  index  was  made 
a  part  of  the  record,  and  that  "purchaser  was  not  required  to  search  for  judg- 
ment liens  further  than  to  examine  the  proper  index;"  and  we  adhere  to  that 
decision.  The  object  of  the  index  is  to  make  the  contents  of  the  records 
readily  accessible.  Why  should  the  legislature  require  one  to  be  made  unless 
it  was  intended  to  be  correct,  and  to  show  all  actions  or  judgments  in  said 
court  against  owners  of  real  estate?  Buchan  v.  Sumner^  2  Barb.  Ch.  165; 
Barney  v.  McCarty,  15  Iowa,  510.  In  this  case,  however,  the  judgment 
record  did  have  the  names  of  the  judgment  debtor  and  judgment  creditor 
correctly  indexed,  and  the  plaintiff  was  chargeable  with  the  notice  thus  con- 
structively, at  least,  given  to  him.  It  was  plainly  intimated  in  Metz  v.  Bank, 
supra,  that  if  either  the  general  or  judgment  index  had  apprised  Metz  of  the 
existence  of  the  judgment  he  would  have  been  chargeable  with  notice,  and 
that  rule  will  be  applied  in  this  case.  But  there  is  testimony  tending  to  show 
that  the  plaintiff  had  actual  notice  of  the  existence  of  the  lien.  It  appears 
that  he  was  county  judge  when  the  judgment  was  rendered,  and  personally 
prepared  and  filed  the  transcript  in  the  district  court;  therefore,  upon  any 
view  of  the  case,  he  is  chargeable  with  notice. 

2.  Objection  is  made  by  the  appellees  to  the  limitation  in  the  decree  to 
^300,  it  being  claimed  that  more  than  $400  is  due  on  the  judgment.  But  the 
defendants  did  not  appeal,  and  are  not  now  in  this  court  complaining.  They 
are  not  entitled  to  any  greater  relief,  therefore,  than  w^s  awarded  to  them 
•by  the  court  below.  An  attempt  was  made  by  the  plaintiff  to  claim  that  the  . 
premises  were  the  homestead  of  Lowry,  and  therefore  exempt  from  forced 
sale,  but  the  proof  fails  to  sustain  the  claim. 

It  is  apparent  that  there  is  no  error  in  the  record,  and  the  judgment  is  af- 
^rmed. 


State  v,  Lawrence. 
Filed  March  II,  1886. 

X.  Incest— Klection—Time  of  Offense. 

An  indictment  for  incest  contained  two  counts  :  the  first  charging  the  crime  to 
have  been  committed  on  the  first  day  of  April,  1884  ;  the  second  on  the  first  day  of 
April,  1882,  and  on  divers  other  days  and  times  between  that  date  and  the  first  day 
of  April,  1884.  On  motion  of  the  defense  the  district  court  required  the  district  at- 
torney to  elect  upon  which  count  he  would  proceed  to  trial.  Ife/d,  no  error,  being 
two  distinct  ofienses. 

2.  Same— Cohabitation  Need  not  be  Shown. 

In  an  indictment  against  a  father,  for  incest  with  his  daughter,  under  section  204 
of  the  Criminal  Code,"  it  is  not  necessary,  in  order  to  a  conviction,  that  the  testimony 
should  show  that  the  father  and  daughter  cohabited  together  as  husband  and  wife, 
nor  that  it  should  appear  that  he  held  her  out  and  treated  her  to  others  as  his  wife, 
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nor  that  he  was  not  living  and  cohabiting  with  his  wife.  If  it  is  shown  that  the 
father  and  daughter  lived  together  in  the  same  family  and  Iiouse,  and  that  he  for 
any  considerable  length  of  time,  and,as  a  custom,  rudely  and  licentiously  had  sex- 
na!  intercourse  with  uer  In  her  room  in  the  hou.se,  for  that  {>urposeassertmg  hisan- 
thoritv  as  her  parent,  it  will  be  sufficient  to  sustain  a  conviction. 

ExceptioDS  from  Platte  county. 

William  Marshall,  Dlst.  Atty.,  for  the  State.  McAllister  Bros,  and  Mo- 
Farland  d-  Cotoderyy  contra. 

Bebse,  J.  The  defendant  was  indicted  under  section  204  of  the  Criminal 
Code  for  the  crime  of  incest.  The  indictment  contained  two  counts:  the  first 
charged  the  crime  to  have  been  committed  on  the  first  day  of  April*  1884; 
the  second  alleged  the  date  of  the  cohabitation  to  be  on  the  first  day  of  April, 
1882,  and  on  divers  other  days  and  times  between  that  day  and  the  first  day 
of  April.  1884. 

On  the  trial  the  court,  on  motion  of  the  defendant,  required  the  prosecutor 
to  elect  as  to  which  count  of  the  indictment  he  would  proceed  upon.  This 
ruling  was  excepted  to,  and  is  assigned  as  error  by  the  district  attorney.  At 
the  close  of  the  evidence  on  the  part  of  the  prosecution  a  motion  was  made 
by  the  defendant  to  dismiss  the  cause  for  the  reason  that  the  evidence  did 
not  sustain  the  charge  made  in  the  indictment.  This  motion  was  sustained 
by  the  court,  and  the  cause  dismissed  without  a  verdict.  To  this  the  district 
attorney  also  excepted,  and  now  brings  the  cause  into  this  court  on  error, 
under  the  provisions  of  section  515  et  seq.  of  the  Criminal  Code.  We  think 
it  is  quite  true,  as  claimed  by  the  plaintiff  in  error,  that  the  first  count  in 
the  indictment  contains  sufficient  to  charge  a  crime  under  the  section  above 
alluded  to;  for,  as  said  in  Desty,  Amer.  Crim.  Law,  §  886:  "If  the  parties  for 
a  single  day  live  together  in  adulterous  intercourse,  intending  its  continu- 
ance, the  offense  is  complete.''  It  is  equally  true  that  the  second  count 
charges  a  crime,  for  the  offense  is  a  continuing  one,  and  may  be  laid  with  a 
eontinuendo.    State  v.  Way,  5  Neb.  283. 

The  objection  to  this  indictment  is  that  the  date  fixed  by  the  first  count, 
to-wit,  the  first  day  of  April,  1884,  is  not  included  in  the  time  stated  in  the 
second  count,  to-wit,  on  the  first  day  of  April,  1882,  and  on  divers  other 
days  and  times  between  that  date  and  the  first  day  of  April,  1884;  thus  ex- 
cluding the  last  date.  It  cannot,  therefore,  be  said  that  the  two  counts 
charge  the  same  offense,  but  in  different  forms,  to  meet  the  evidence,  which 
is  permissible  in  criminal  practice,  (1  Bish.  Crim.  Proc.  §  420;)  but  the  dates 
being  different,  and  the  first  count  not  being  included  in  the  second  as  to 
time,  it  may  be  said  that  each  count  chai'ges  separate  and  distinct  felonies, 
which  should  not  be  joined  in  the  same  indictment,  and  for  that  reason  we 
cannot  say  the  court  erred  in  compelling  the  election.  Especially  is  this  true, 
since  it  is  a  matter  largely  within  the  discretion  of  the  trial  court.  Id.  §  454, 
and  cases  cited  in  note;  Bailey  v.  State,  4  Ohio  St.  440;  Moore,  Crim.  Law, 
§  800,  and  cases  there  cited. 

The  remaining  question  is  one  of  much  more  importance,  and  in  which,  to 
the  mind  of  the  writer,  there  is  much  difficulty.  It  is  a  fundamental  rule  for 
the  construction  of  statutes  that  the  several  parts  of  the  law  should  be  so  con- 
strued as  to  give  effect  to  the  legislative  intent,  and  to  give  some  force  and 
effect  to  every  section  and  part  of  the  law.  With  this  rule  before  us,  we 
must  adopt  the  views  of  the  plaintiff  in  error  as  to  the  construction  of  the 
section  of  the  criminal  law  referred  to,  or  ignore  it  entirely  as  an  unmeaning 
section.     We  quote  sections  202,  203,  and  204  of  the  Criminal  Code: 

"Sec.  202.  Marriages  between  parents  and  children,  including  grandpar- 
ents and  grandchildren  of  every  degree,  between  brothers  and  sisters  of  the 
half,  as  well  as  the  whole,  blood,  and  between  uncles  and  nieces,  aunts  and 
nephews,  are  declared  to  be  incestuous  and  absolutely  void.  This  section 
shall  extend  to  illegitimate,  as  well  as  to  legitimate,  children  and  relations. 
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"Sec.  203.  Persons  within  the  degrees  of  consanguinity  within  which  mar- 
riages are  declared  by  the  preceding  secfiion  to  be  incestuous  and  void,  who 
shall  intermarry  with  each  other,  or  who  shall  commit  adultery  or  fornication 
with  each  other,  or  who  shall  lewdly  and  lasciviously  cohabit  with  each  other, 
shall  be  liable  to  indictment,  and  upon  conviction  be  punished  by  imprison- 
ment in  the  penitentiary  not  exceeding  ten  years. 

"Sec.  204.  If  a  father  shall  rudely  and  licentiously  cohabit  with  his  own 
daughter,  the  father  shall,  on  conviction,  be  punished  by  conflnement  in  the 
penitentiary  for  a  term  not  exceeding  twenty  years." 

The  evidence  introduced  on  the  trial,  together  with  the  motion  of  the  de- 
fendant to  dismiss  the  cause,  and  the  ruling  of  the  court,  are  thus  stated  in 
the  abstract: 

"The  prosecution  gave  in  evidence  the  testimony  of  Cornelia  Davis  as  fol- 
lows:   'On  the  thirty-firet  of  March,  1885,  my  name  was  Cornelia  Davis. 
I  was  a  married  lady  at  that  time.    My  name  before  marriage  was  Cornelia 
Lawrence.    My  age  is  19  years.    I  am  acquainted  with  Peter  J.  Lawrence, 
the  defendant.  *  He  is  my  father.    I  have  lived  in  this  state  four  yeara,  with 
my  father  most  of  the  time,  as  his  daughter,  and  member  of  the  family.     He 
always  claimed  me  for  his  daughter.'     Here,  at  this  stage  of  the  case,  the 
defendant  asks  that  the  prosecution  elect  upon  which  of  the  two  counts  of 
the  indictment  he  will  prosecute.    The  motion  was  sustained  by  the  court, 
and  the  district  attorney  excepts.     *  Between  the  first  day  of  April,  1882,  and 
the  first  day  of  April,  1884,  I  was  living  in  this  state  at  my  father's  house. 
My  father  was  living  there  at  the  same  time,  together  in  one  family,  in  Platte 
county,  and  state  of  Nebraska.     My  father  was  a  married  man,  living  with 
his  wife,  and  she  with  him,  and  I  was  his  daughter,  living  there  at  home,  as 
daugliters  live  with  their  parents.    My  father  and  mother  occupied  one  room 
and  I  another  room.    Between  April  1,  1882,  and  April  1, 1884,  my  father 
did  something  improper  to  me, —  the  same  as  to  his  wife.     During  that  period 
my  father  had  sexual  intercourse  with  me,  sometimes  two  or  three  times  a 
week,  and  sometimes  not  for  a  month  or  two;  and  this  continued  in  that  way 
tiirougiiout  the  period  between  the  first  day  of  April,  1882,  and  the  first  day  of 
Ajiril,  1884,  at  his  own  house,  in  Platte  county,  Nebraska.    This  sexual  in- 
tercourse took  place,  sometimes  one  time  of  day  and  sometimes  another; 
sometimes  on  the  bed  and  sometimes  on  the  floor.     The  way  this  sexual  in- 
tercourse came  about,  he  told  me  I  should  do  it,  and  he  should  do  as  he  had 
a  mind  to  with  me.     He  said  I  was  his  child,  and  the  law  gave  him  a  right 
to  do  as  he  pleased  with  me.    He  said  it  was  nobody's  business  but  his  own. 
He  said  other  men  do  the  same,  but  their  girls  didn't  tell  of  it,  and  that  I 
shouldn't.    He  would  swear  at  me,  and  said  I  shouldn't  tell  of  it.'     Cross- 
examination  :    *  I  don' t  think  there  was  any  time  between  the  first  day  of  April, 
1882,  and  1884,  in  which  my  father  and  mother  were  not  living  and  cohabiting 
together  in  the  same  house.     I  was  simply  living  at  home  because  that  was  my 
home,  and  with  my  father  and  step-mot lier.  I  had  a  room  to  sleep  in.  I  worked 
around  the  house  the  same  as  I  always  did.     My  room  was  just  across  the  hall 
from  my  father's  and  mother's  room.    My  step-mother  wiis  there  most  of  the 
while.     My  father  held  her  out  to  the  community  as  his  wife,  and  treated  her  as 
his  wife.  They  slept  together  in  the  same  bed.'  The  district  attorney  announces 
that  the  furtlier  evidence  in  this  case  will  be  cumulative.     The  state  and  de- 
fendant both  rest.    The  defendant  moves  to  dismiss  the  case  for  the  re;ison 
that  the  facts  in  evidence  do  not  sustain  the  offense  charged  in  the  indict- 
ment.   The  motion  is  sustained,  and  the  district  attorney  excepts.     And 
thereupon  the  court  rendered  the  following  judgment:    *And  the  trial  pro- 
ceeded, and  the  jury  having  heard  the  evidence  on  the  part  of  the  prosecution, 
the  defendant  thereupon  moves  the  court  to  dismiss  this  cause  on  the  ground 
that  the  facts  given  in  evidence  by  the  prosecution  do  not  sustain  tlie  ofTense 
charged  in  the  indictment;  and  the  court,  being  fully  advised  in  the  pi-eoilses, 
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doth,  on  consideration  thereof,  sustain  the  same;  to  which  ruling  of  the 
court  the  district  attorney  excepts,  and  gives  notice  that  he  will  file  in  the 
supreme  court  a  bill  of  exceptions  in  this  case;  and  thereupon  it  is  ordered 
that  the  case  Ije  and  the  same  is  hereby  dismissed.'" 

By  the  foregoing  it  will  be  seen  that  while  the  witness  ai^d  daughter  resided 
with  the  defendant  it  was  not  in  any  other  capacity,  so  far  as  outward  mani- 
festations and  representations  were  concerned,  than  as  a  member  of  his 
family,  and  not  as  his  wife,  he  having  a  wife  residing  with  him  at  that  time. 
The  contention  of  the  defendant  is  that  the  meaning  of  the  word  "cohabit," 
in  section  204,  is  that  of  living  together  as  husband  and  wife;  and  to  this 
view  the  district  court  gave  its  adherence  in  deciding  the  motion  to  dismiss. 
A  number  of  cases  are  cited,  and  such  cases  are  numerous,  wherein  it  is  so 
held  by  very  respectable  courts,  under  the  facts  and  circumstances  before 
them ;  and,  indeed,  we  think  thjit  the  great  majority  of  courts  and  text  writers 
have  so  held,  and  we  think,  where  the  word  is  used  in  its  strict  legal  sense, 
that  is  its  proper  delinition,  and  such  has  been  the  holding  of  this  court. 
State  V.  Way,  5  Neb.  283.  In  support  of  this  general  definition,  the  follow- 
ing cases  may  be  cited:  €alef  v.  Calet\  54  Me.  365;  Gaylor  v.  Mcffenry,  15 
Ind.  383;  Sullivant  v.  State,  8  Ark.  400;  Miner  v.  People,  58  111.  60. 

But  it  is  insisted  by  plaintiff  in  error  that  this  meaning  cannot  be  applied 
to  the  word  in  the  sense  in  which  it  is  used  in  section  204,  as  by  the  use  of 
this  meaning  the  section  is  rendered  wholly  nugatory,  as  section  203  includes 
all  that  would  be  included  in  both  sections.  It  is  further  insisted  that  every 
fJeiinition  given  by  the  cases  above  cited  is  applicable  to  section  203,  and 
tlierefore  gives  no  light  in  the  construction  of  204. 

It  must  first  be  observed  that  in  the  definition  of  the  word  as  furnished  by 
the  decisions  cited,  and  as  used  in  section  203,  the  act  of  *' cohabitation,"  or 
"living  together  as  husband  and  wife,"  involves  the  act  of  both  parties  to 
the  incestuous  intercourse.  If  they  "lewdly  and  lasciviously  cohabit  with 
each  other,"  is  the  language  of  the  section.  The  cohabitation  must  be  lewd 
and  lascivious  upon  the  part  of  both.  The  term  "lewd,"  as  used  in  the  sec- 
tion above  referred  to,  is  defined  by  Webster  as  "given  to  unlawful  indulgence 
of  lust;  dissolute;  lustful;  filthy.  Proceeding  from  unlawful  lust,  as  lewd 
actions."  "liewdly:"  "with  the  unlawful  indulgence  of  lust;  lustfully." 
"Lascivious"  is  defined  by  the  same  author  as  "loose;  wanton;  lewd;  lustful; 
as  lascivious  desires;  lascivious  eyes.  Tending  to  produce  voluptuous  or  lewd 
emotions."  "Lasciviously:"  "in  a  lascivious  manner;  loosely;  wantonly; 
lewdly."  The  provisions  of  204  are  limited  to  the  acts  of  but  one, — the 
father.  It  is  provided  that  if  he  shall  "rudely  and  licentiously  cohabit  with 
his  own  daughter,"  he  shall  be  punished  in  the  manner  pointed  out  in  the 
section.  The  word  "rudely"  is  also  defined,  as  applicable  to  this  section,  as 
"in  a  rude  manner;  coarsely;  ♦  ♦  ♦  uncivilly;  violently."  "Licen- 
tiously:" "in  a  licentious  manner;  freely;  loosely;  dissolutely." 

From  a  comparison  of  the  qualifying  words  used  in  these  sections  but  little 
light  can  be  obtained,  and  but  little  distinction  can  be  drawn,  except  as  to  the 
word  "rudely,"  which  occurs  in  section  204,  the  definition  of  which  in  the 
sense  used  must  be  "coarsely,"  "uncivilly,"  "violently."  The  word  "co- 
habit" is  given  two  definitions,  both  of  which  we  will  notice:  (1)  "  To  dwell 
witli;  to  inhabit  or  reside  in  company,  or  in  the  same  place  or  country."  (2) 
•*To  dwell  or  live  together  as  husband  and  wife."  It  is  from  the  Latin  word 
•*coAa6<tefe,"—«co"  for  ''ocm,'*  "with,"  and  "habitare, "  to  dwell.  In  ZelPs 
Encyclopedia  and  Dictionary  it  is  defined  as  "to  dwell  or  live  together;  to 
dwell  with  or  live  together;  to  inhabit  and  abide  in  company  in  the  same 
place.     (2)  To  live  together  as  husband  and  wife,  though  not  legally  married. " 

As  we  have  seen,  the  second  or  last  definition  given  to  this  word  by  the 
aothors  above  quoted  is  the  sense  in  which  it  is  generally  used  when  the 
strict  legal  meaning  is  applied.  As,  in  Bouv.  Law  Diet.,  it  is  defined  thus: 
v.27N.w.no.2— 9 
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"To  live  in  the  same  house  claiming  to  be  married."  But,  he  adds:  "The 
word  does  not  include  in  its  signification,  necessarily,  the  occupying  of  the 
same  bed,  {Forster  v.  Forster,  1  Hagg.  Cons.  144;  Dunn  v.  Dunn,  4  Paige, 
Oh.  425;)  though  the  word  is  popularly,  and  sometimes  in  statutes,  used  in 
the  latter  sense,  {8tate  v.  Byr<m,  20  Mo.  210;  Bish.  Mar.  &  Div.  §  506n;) 
to  live  together  inHhe  same  house;  used  with  reference  to  the  relation  of 
parties  to  each  other  as  husband  and  wife,  or  otherwise;  used  of  sislers  or 
other  members  of  the  same  family,  or  of  persons  not  of  the  same  family,  oc- 
cupying the  same  house,  (Clerk  v.  Clerk,  2  Vern.  323;  Bish.  Mar.  &  Div. 
§  50671.)"  But,  as  before  stated,  if  we  apply  the  strict  legal  meaning  to  the 
word  in  both  sections,  it  must  be  apparent  that  section  204  was  enacted  to 
no  purpose  whatever,  as  it  must  be  conceded  that  the  same  crime,  so  far  as 
the  father  is  concerned,  would  be  described  in  each  section,  and  the  lighter 
punislunent  (that  provided  in  section  203)  would  have  to  be  applied.  To  the 
mind  of  the  writer  it  is  quite  clear  that  the  legislature  intended  to  reach  two 
classes  or  kinds  of  cases :  by  section  203,  where  the  parties  were  equally  guilty, 
— where  they  cohabited  with  each  other  in  the  sense  and  under  the  circum- 
stances hereinbefore  stated;  by  the  succeeding  section,  where  the  father  and 
daughter  lived  together  in  the  same  house  and  family,  and  where  the  father 
rudely  (coarsely,  uncivilly,  violently)  and  licentiously  (loosely,  dissolutely)  co- 
habits with  the  daughter.  Or,  in  other  words,  where  the  cohabitation  or 
dwelling,  on  the  part  of  the  father,  Is  characterized  by  the  condition  suggested 
by  the  qualifying  words.  Or  where,  by  the  exercise  of  the  parental  authority 
with  which  he  is  clothed  by  the  law  and  social  life,  he  compels  her  to  submit 
to  his  amorous  embraces,  and  thus  prostitutes  her  life  to  the  satisfaction  of 
his  beiistly  desires.  Within  the  meaning  of  this  section,  if  a  father  of  two 
daughters,  if  his  wife  be  dead  or  they  be  separated,  should  live  and  dwell  with 
them  in  the  same  house,  and  should  compel  both  to  cohabit  with  him  in  the 
sense  of  submitting  to  his  passions,  although  he  could  not  hold  them  out  to 
the  world  as  wives,  there  being  two,  yet  would  he  be  any  the  less  guilty  by 
tlie  fact  of  there  being  two?    Most  certainly  not. 

If  the  section  under  consideration  was  not  intended  to  apply  to  cases  like 
the  one  at  bar,  we  are  driven,  not  only  to  the  conclusion  that  the  law-maker 
had  no  purpose  in  view  in  enacting  it,  but  that  there  is  no  law  providing  a 
punishment  for  such  cases.  In  Delany  v.  People,  10  Mich.  241,  under  a 
statute  which  made  it  a  crime  for  "any  man  and  woman  not  being  married  to 
each  other"  to  "lewdly  and  lasciviously  associate  and  cohabit  together,"  it 
was  held  that  the  offense  was  a  joint  one,  of  which  both  parties  must  be 
guilty  or  neither,  and  both  must  be  joined  as  defendants,  and  that  the  in- 
formation charging  the  man  alone  could  not  be  sustained.  The  same  was 
held  in  a  case  of  incest  in  Indiana.  Baumei  v.  State,  49  Ind.  544.  See,  also. 
State  V.  Byron,  20  Mo.  210.  The  application  of  this  rule  to  this  case,  if  pros- 
ecuted under  section  203,  would  render  a  conviction  impossible. 

We  have  been  unable  to  find  a  similar  8tatut.e  in  any  state  save  in  Illinois, 
which  is  identical  with  section  204,  and  from  which  204  has  been  copied, 
It  hiis  existed  in  that  state  for  more  than  40  years,  but  has  not  received  a 
construction  by  the  supreme  court  of  that  state  with  reference  to  the  question 
presented  here.  By  giving  it  the  construction  here  given,  effect  will  be  given 
to  it,  and  we  think  such  construction  should  be  given  to  it, — can  conceive  of 
no  reason  why  it  should  not  be;  and  therefore  hold  that  the  district  court 
should  have  submitted  the  case  to  the  jury  upon  the  testimony.  Judgment 
accordingly. 
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Hellman  and  others  v.  Spielman. 
Filed  March  li,  1886. 

1.  SHSBirrs — Amcbcembzvt — Debt  Collvctiblb. 

In  all  proceedings  against  sherifis  or  other  officers,  for  failure  to  retam  writs  of 
execution,  etc.,  the  inquiry  is  permitted  whether  the  debt  could  have  been  col- 
lected, and  whether  its  collection  has  been  prejudiced  by  the  acts  of  the  defendant. 
Qrooker  v.  Melick,  24  N.  W.  Rep.  689. 

2.  8akb— Measubb  of  Damages. 

In  such  case  the  actual  loss  sustained  by  the  plaintiff  in  the  yalue  or  availability 
of  his  security,  by  reason  of  the  act  of  negligence  of  the  defendant,  is  the  measure 
of  his  damages. 

Error  from  Platte  county. 

McAllister  Bros.,  for  plaintiff.  If.  Whitmoyer  and  &.  Q.  Bowman,  for 
defendant. 

OoBB,  J.  This  cause  arises  upon  a  motion  by  the  plaintiff  in  error,  made 
in  the  court  below,  on  notice  to  defendant,  an  ex-sheriff  of  Platte  county,  to 
amerce  him  for  failing  to  return  a  writ  of  execution  issued  by  the  clerk  of 
the  district  court  of  said  county,  and  delivered  to  the  said  defendant  while 
acting  as  such  sheriff.  No  answer  or  pleading  of  any  kind  was  made  or  filed 
by  the  defendant.  The  matter  was  tried  to  the  court,  which  found  that  the 
motion  should  not  be  sustained,  and  that  said 'sheriff  is  not  liable  to  amerce- 
ment; and  adjudged  that  said  motion  be  overruled,  and  said  cause  dismissed 
at  the  cost  of  said  plaintiff,  etc.  The  plaintiff  brings  the  cause  to  this  court 
on  error. 

There  is  but  one  error  assigned,  to-wit:  "That  the  finding  and  judgment  of 
said  court  is  against  the  evidence  and  law  of  the  case. "  It  appears  from  the 
evidence,  as  preserved  in  the  bill  of  exceptions,  that  the  execution,  the  alleged 
failure  to  return  which  constituted  plaintiff's  cause  of  action,  Was  issued  on 
the  seventeenth  day  of  June,  1881,  and  was  returned  to  the  clerk's  office  on 
the  twenty-first  day  of  January,  1882.  This  evidence  is  not  very  satisfactory. 
The  execution  seems  to  have  been  lost,  and  the  return  was  not  transcribed 
into  the  execution  docket,  but  something  was  pasted  in  the  docket  which  it 
seems  indicated  the  date  of  the  return  as  above,  the  clerk  testified  that  the 
reason  why  he  did  not  enter  the  return  on  the  docket  was  that  it  was  too 
large,  and  the  reason  why  he  did  not  enter  the  date  at  the  time  was  that  the 
execution  was  lost.  It  also  appears  that  the  execution  above  referred  to 
was  Issued  against  the  property  of  E.  A.  Baker  and  H.  P.  Baker,  upon  a 
judgment  then  lately  obtained  against  them  in  the  district  court  of  Platte 
county,  in  favor  of  Meyer  Hellman  and  Aaron  Cahn ;  also  that  on  the  twenty- 
third  day  of  July,  1881,  Alta  A.  Baker  commenced  an  action  in  said  court 
ag«iinst  Benjamin  Spielman,  sheriff,  Meyer  Hellman,  and  Aaron  Cahn;  and  in 
her  petition,  among  other  things,  alleged  that  the  said  Meyer  Hellman  and 
Aaron  Cahn  had  on,  etc.,  recovered  a  judgment  against  H.  P.  Baker  and  Eunice 
A.  Baker,  in  the  district  court  of  Platte  county,  for  the  sum  of  $443.28,  together 
with  costs  taxed  at  $11.98;  and  had,  on  or  about  the  seventeenth  day  of  June, 
1881,  caused  an  execution  to  issue  upon  said  judgment,  and  placed  the  same 
in  the  hands  of  Benjamin  Spielman,  sheriff  of  Platte  county,  who,  on  or 
about  the  twenty-second  day  of  June,  1881,  levied  the  same  on  certain  real 
estate,  which  she,  said  Alta  A.  Baker,  claimed  as  absolute  owner;  and  prayed 
an  injunction  to  restrain  the  said  sheriff  from  selling  the  same.  It  further 
appears  that  a  temporary  injunction  was  issued  in  said  cause  and  served  on 
the  said  sheriff;  and  that  the  said  cause  was  afterwards  tried  in  said  court, 
and  the  said  injunction  made  perpetual.  It  also  appears  from  the  deposition 
of  the  said  sheriff  that  he  was  unable,  after  thorough  search  and  with  due 
diligence,  to  find  any  other  property  of  the  said  H.  P.  Baker  and  Eunice 
Baker,  or  of  either  of  them,  besides  the  said  real  estate,  the  sale  of  which 
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WMS  enjoined  as  aforesaid,  within  his  county  whereon  to  levy,  and  neither 
of  tiiem  had  any  such  property  to  the  best  of  his  knowledge;  also  that  upon 
bein«r  served  with  said  injunction  as  aforesaid,  and  before  the  return-day  of 
said  ex(^cuti()n,  he  made  his  return  on  the  said  execution  to  tfie  effect  that  he 
had  made  a  levy  on  certain  real  estate,  which,  at  the  time  and  place  of  making 
ha  sMld  deposition,  lie  could  describe;  tliat  he  was  enjoined  by  the  court  from 
selling  the  same;  and  that  he  left  said  execution  in  the  otllce  of  the  clerk  of 
11  le  court.  There  wiis  therefore  evidence  before  the  trial  court  from  which 
it  might  have  found  that  the  execution  was  returned  in  due  time,  or  that  the 
injunction  placed  it  out  of  the  power  of  said  sheriff,  or  of  the  said  Hellman 
and  Calm,  to  collect  the  money  called  for  by  said  execution,  or  any  part 
thereof,  from  the  defendants  therein. 

The  case  of  Crooker  v.  Melick,  24  N.  W.  Rep.  689,  presented  the  question 
whether,  in  a  proceeding  to  amerce  a  sheriff  for  failing  to  return  an  execu- 
tion according  to  the  command  thereof,  he  could  successfully  defend  by 
alleging  and  proving  that  the  execution  debtor  had  no  property  or  effects  out 
of  which  the  execution,  or  any  part  of  it,  could  have  been  collected*  After  a 
thorough  examination  and  discussion  of  the  question,  we  came  to  the  con- 
clusion that  he  could,  and  so  decided  that  case.  Since  the  presentation  of 
this  case  we  have  carefully  gone  over  the  ground  again,  but  fail  to  find  any 
good  reason  to  change  the  view  there  expressed. 

The  judgment  of  the'  district  court  is  therefore  affirmed. 


Yates  v,  Kinney  and  another. 
Filed  March  11. 1886. 

1.  Lakdt/>rd  and  Tbnant— Farm  Lease  on  Shares— Holdiwo  Over. 

Where  the  lessee  of  agricultural  lands  on  shares,  for  the  term  of  one  year,  holds 
over  for  another  year  by  the  consent  of  the  landlord,  no  diiferent  or  other  contract 
as  to  the  terms  of  the  lease  having  been  made,  in  an  action  for  rent  the  law  will 
imply  an  agreement  to  hold  for  tlie  year  upon  the  terms  of  the  prior  lease. 

2.  Same— Mortgage  of  Crops.* 

In  such  case  the  tenant  may  mortgage  his  interest  in  the  crop  raised  without  the 
consent  of  the  lessor,  and  the  mortgagee  will  hold  the  title  of  the  lessee  to  the  mort- 
gaged property,  but  subject  to  all  the  rights  of  the  lessor,  and  such  mortgage  will 
be  no  violation  of  his  rights. 

3.  Appeal — Unprejudicial  Errors  op  Referee. 

A  conclusion  of  law  of  a  referee,  even  if  erroneous,  upon  an  immaterial  or  un- 
important question  in  the  case,  will  not  vitiate  his  report,  or  require  it  to  be  set 
.    aside  by  the  court  to  which  it  is  returned,  if  the  lindings  and  couclusions  are  in 
other  respects  correct. 

Appeal  from  Fillmore  county. 

Kyan  Bros,  and  Billings  <&  Donisthorpe,  for  plaintiff.  John  P.  IfatUe 
and  /.  H.  Rushton^  for  defendants. 

Reese,  J.  This  was  an  action  in  equity  to  restrain  the  defendant  Kin- 
ney, a  tenant  of  plaintiff,  and  defendant  Carey,  a  mortgagee  by  chattel  mort- 
gage of  the  crops,  from  committing  waste,  and  appropriating  to  their  own 
use  the  crops  grown  on  the  land  of  plaintiff  during  the  year  1884,  by  the  cul- 
tivation of  defendant  Kinney.  It  appears  from  the  pleadings  and  the  evi- 
dence that  Kinney  was  a  tenant  of  plaintiff  during  the  year  1883,  under  a 
written  lease,  of  which  the  following  is  a  copy: 

"This  indenture  made  this  twenty-sixth  day  of  November,  1882,  between 
W.  J.  Yates,  party  of  the  first  part,  and  Martin  A.  Kinney,  party  of  the  second 
port,  witnesseth:  that  the  said  party  of  the  first  part,  in  consideration  of  the 


Digitized  by  VjOOQ  IC 


Neb.]  •  YATES    V.  KINNEY.  133 

covenants  of  the  party  of  the  second  part  hereinafter  set  forth,  do,  by  these 
presents,  lease  to  the  said  party  of  tlie  second  part  the  following  described 
property,  to- wit:  The  north  J  of  section  30.  township  six,  (6,)  range  two  (2) 
west,  ail  of  the  broke  land  except  the  north-west  40  in  timber, — to  have  and 
to  hold  the  same  to  the  said  party  of  the  second  part  from  the  sixth  day  of 
November,  1882,  to  the  twenty-sixth  day  of  December,  1883.  And  the  said 
party  of  the  second  part,  in  consideration  of  the  leasing  of  the  premises  as 
above  set  forth,  covenants  and  agrees  with  the  party  of  the  first  part  to  pay- 
said  party  of  the  first  part,  as  rent  for  the  same,  the  sum  of dollars, 

payable  its  follows,  to- wit:  One-tliird  of  all  the  grain  that  is  raised  on  the 
above  land, — the  small  grain  in  the  half  bushel,  any  place  on  the  farm  that 
the  party  of  the  first  part  may  ask;  the  corn  to  be  husked  and  delivered  on 
the  farm  any  place  that  the  party  of  the  first  part  may  direct.  The^crop  is 
considered  the  property  of  the  first  party  untiJ  it  is  divided.  And  it  is  fur- 
ther agreed  between  the  parties  that  the  corn  is  to  be  husked  by  the  twenty- 
fifth  day  of  December,  1883,  and  the  small  grain  to  be  threshed  as  soon  as  it 
is  fit. 

"The  said  party  of  the  second  part  further  covenants  with  the  said  party 
of  the  first  part  that,  at  the  expiration  of  the  time  mentioned  in  this  le^ise, 
peaceable  possession  of  tlie  said  premises  shall  be  given  to  the  said  party  of 
the  first  part  in  as  good  condition  as  they  are  now,  the  usual  wear,  inevitable 
accidents,  and  loss  by  fire  excepted;  and  that  upon  the  non-payment  of  the 
whole,  or  any  portion,  of  the  said  rent  at  the  time  when  the  same  is  above 
promised  to  be  paid,  the  said  party  of  the  first  part  may,  at  election,  either, 
disti*ain  for  said  rent  due  or  declare  this  lease  at  an  end  and  recover  posses- 
sion as  if  the  same  was  held  by  forcible  detainer;  the  said  party  of  the  sec- 
ond part  hereby  waiving  any  notice  of  such  election,  or  any  demand  for  the 
])ossession  of  said  premises,  and  any  demand  for  the  payment  of  said  rent,  or 
any  installment  thereof.  And  it  is  further  covenanted  and  agreed  between 
the  parties  aforesaid  that  if,  at  the  expiration  of  the  term  hereby  created,  the 
said  lessee  shall  remain  in  possession  of  said  premises,  or  any  part  tliereof, 
he  shall  be  considered  and  treated  as  a  tenant  at  sufferance  of  said  party  of 

the  first  part  at  the  monthly  rental  of .     The  covenants  herein  shall 

extend  to  and  be  binding  upon  the  heirs,  executors,  and  administrators  of  the 
parties  to  this  lease. 

**  Witness  the  hands  and  seals  of  the  parties  aforesaid 

"\V.  J.  Yates.  [Seal.l 

"Martin  E.  Kinney.       [Seal. J" 

It  is  also  undisputed  that  the  defendant  retained  possession  and  cultivated 
the  land  during  the  year  1884. 

Plaintiff  alleged  in  his  petition  that  on  the  twenty-fifth  day  of  March,  1884, 
and  while  defendant  was  in  possession  of  the  land,  a  new  contract  of  lease 
was  entered  into  verbally,  by  which  it  was  agreed  that  for  the  use  of  that 
part  of  the  farm  on  which  a  corn  crop  was  to  be  raised  the  defendant  was  to 
pay  1,950  bushels  of  corn  to  be  husked  and  cribbed;  and  for  that  part  of  the 
land  upon  which  small  grain  was  grown  he  was  to  receive  one-third  of  the 
product,  delivered  in  the  bushel  on  the  farm;  but  that  it  was  inconvenient 
to  execute  the  written  lease  at  that  time,  and  it  was  to  be  written  and  signed 
afterwards,  and  when  presented  to  Kinney,  about  the  first  of  July,  1884,  he 
refused  to  sign  it.  It  is  alleeed  that  Kinney  had  executed  a  mortgage  to 
Carey  and  others  upon  his  undivided  interest  in  the  crops  to  secure  near  $800 
of  indebtedness,  and  that  Kinney  was  gathering  the  corn  and  converting  it 
to  his  owu  use;  that  he  had  a  large  number  of  hogs  running  at  large  in  the 
grain,  committing  great  waste  and  irreparable  damage;  that  he  was  insolv- 
ent; that  he  had  failed  to  cultivate  the  land  as  required  by  the  contract,  by 
which  the  farm  was  damaged  and  the  crops  deficient;  that  he  had  failed  to 
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cut  and  care  for  a  portion  of  the  amaU  grain  grown  on  the  land;  had  torn 
down  and  converted  certain  buildings  standing  thereon;  had  used  fruit  to  a 
large  amount  in  value  which  had  been  reserved  to  plaintiff;  that  stock  of 
various  kinds  was  running  at  large  on  the  land,  injuring  the  trees  and  shrub- 
bery, as  well  as  the  crops;  and  that  unless  restrained  he  would  continue  to 
waste  and  destroy  the  crops,  etc.  It  is  further  alleged  that  Carey,  unless  re- 
strained, will  take  possession  and  convert  the  mortgaged  property  under  the 
terms  of  his  mortgage.  Prayer  for  injunction  against  both  defendants,  and 
for  judgment  for  $347  damages,  and  costs,  against  Kinney,  and  decree  for 
his  portion  of  the  crops  as  against  both  defendants. 

Kinney  answered,  denying  all  the  allegations  of  the  petition  a&  to^  waste 
and  destruction  of  the  crops  or  other  property ;  sets  up  his  lease  for  1883 
under  the  contract  hereinbefore  set  out;  and  alleging  that  during  the  con- 
tinuance of  the  lease  of  1883,  and  while  in  possession  of  the  land  under  the 
same,  he  rented  the  land  for  another  year;  and  that,  under  and  by  virtue  of 
said  second. agreement,  he  continued  upon  and  had  possession  of  the  farm, 
putting  in  and  cultivating  the  crops,  etc.;  that  he  did  not  sign,  nor  agree  to 
sign,  the  contract  of  lease  set  out  in  plaintiff's  petition;  and  that  ifc  was  the 
agreement  between  them  that  the  conditions  and  terms  of  the  lease  for  1883 
were  the  conditions  and  terms  under  which  he  was  to  farm  and  cultivate 
the  land  during  the  year  1884,  and  no  other,  the  lease  of  1883  being  ^tended 
for  another  year.  The  execution  of  the  mortgages  to  Carey  on  his  in^^erest  in 
the  crops  is  admitted.  Carey  answered,  admitting  the  execution  of  the  mort- 
gage, and  asking  that  his  interest  in  the  portion  of  the  crops  conveyed  there- 
'  by  be  protected,  etc.     The  reply  was  a  genei^al  denial. 

The  cause  was  referred  to  a  referee  for  findings  of  fact  and  concUsions  of 
law.    The  referee  took  the  testimony,  and  reported  his  findings  as  follows: 

FINDINGS  OF  FACT. 

"(1)  That  on  the  twenty-sixth  day  of  November,  1882,  the  plaintiff,  Will- 
iam J.  Yates,  leased,  in  writing,  tlie  north  half  of  section  30,  township  6, 
range  2  west,  in  Fillmore  county,  to  defendant  Martin  Kinney  for  the  term 
of  one  year  from  the  twenty-sixth  day  of  November,  1882. 

''(2)  That  by  the  terms  of  said  lease  defendant  Kinney  was  to  pay  as  rent 
to  plaintiff  on&-third  of  all  grain  raised  on  said  farm;  the  small  grain  to  be 
delivered  on  said  farm  any  place  the  plaintiff  might  direct,  in  the  half  busheJ, 
and  the  corn  to  be  husked  and  delivered  any  place  on  said  farm  plaintiff 
might  require  it  to  be  delivered. 

^'(8)  That  defendant  entered  upon  said  land,  and  farmed  the  same  for  the 
year  1883,  under  and  by  virtue  of  said  lease. 

"(4)  That  during  the  last  of  August  or  first  of  September,  1883,  the  plain- 
tiff and  defendant  had  a  conversation  concerning  defendant's  having  said 
land  for  the  year  1884;  and  that  it  was  then  and  there  agreed  between  plain- 
tiff and  defendant  Kinney  that  defendant  could  have  the  place  for  the  next 
year,  to- wit,  1884,  and  that  no  terms  were  then  agreed  upon. 

''(5)  That  defendant  Kinney  remained  on  said  land  and  farmed  the  same 
for  the  year  1884. 

"(6)  I  find  that  on  the  twenty-fifth  day  of  March,  1884,  plaintiff  requested 
defendant  to  come  to  his  house  in  Geneva;  that  plaintiff  wanted  to  make  a 
change  in  the  lease;  that  defendant  Kinney  went  to  the  house  of  plaintiff, 
and  the  proposed  change  was  talked  over  and  discussed ;  and  that  no  change 
in  the  terms  of  the  lease,  or  new  lease,  was  then  consummated;  and  I  further 
find  no  consideration  was  proposed  to  be  given  defendant  for  the  proposed 
new  lease. 

"(7)  I  find  that  plaintiff  drew  up  a  lease,  embotiying  the  terms  proposed 
by  him,  on  the  said  twenty-fifth  day  of  March,  1884;  and  afterwards,  to- wit, 
on  the  fifth  day  of  July,  1884,  plaintiff  presented  the  said  lease  to  said  de- 
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fendant  to  sign,  which  said  defendant  refused  to  da;  and  that  said  lease  so 
presented  is  not  signed  bj  plaintiff. 

"(8)  I  find  that  one-third  of  all  grain  raised  on  said  land  has  been  delivered 
to  said  plaintiff,  or  set  apart  for  him,  for  the  year  1884,  except  one-third  of 
twenty  acres  of  oats. 

"(9)  I  find  that  defendant  was  prevented  from  harvesting  said  oats  by  the 
extreme  wet  weather;  and  I  further  find  that  defendant  used  due  diligence 
in  attempting  to  harvest  the  same;  and  that  the  said  oats  would  average 
about  thirty  bushels  to  the  acre ;  and  that  defendant's  share  of  the  same  would 
have  l)een  about  two  hundred  bushels  had  the  same  been  harvested. 

"(10)  I  find  neither  at  the  time  of  the  filing  of  this  petition,  nor  at  any 
time  since  the  filing  thereof,  nor  before  the  filing  thereof,  has  defendant  per- 
mitted his  hogs,  or  any  stock  of  any  kind,  to  run  at  large  on  said  farm, 

"(11)  I  find  that  no  damage  is  found  to  have  been  done  to  the  crops,  the 
orchard,  the  meadow,  or  any  other  property  of  the  plaintiff,  or  any  property 
in  which  plaintiff  has  any  interest,  by  stock,  or  by  reason  of  stock,  of  defend- 
ant running  at  large. 

"(12)  I  find  that  at  the  time  of  the  filing  of  this  petition  the  defendant  Mar- 
tin Kinney  was  not  converting  the  whole  of  said  crop  to  his  own  use,  or  any 
more  of  said  crop  than  belonged  to  him  as  his  share  of  the  crop. 

"(13)  I  find  there  is  no  evidence  in  the  record  to  show  that  defendant  Kin- 
ney is  insolvent. 

"(14)  I  find  that  12  acres  of  said  farm  was  fresh  broken  prairie,  and  that 
the  same  was  not  rotted,  and  was  untillable,  and  by  reason  thereof  defendant 
failed  to  cultivate  the  same. 

"(15)  I  find  there  is  no  evidence  to  sustain  the  allegation  that  the  defend-  * 
ant  has  torn  down,  destroyed,  or  burnt  up  any  stable,  or  part  thereof,  or  per- 
mitted the  same  to  be  done. 

"(16)  I  find  that  the  defendant  Martin  Kinney  has  not  used,  destroyed,  or 
converted  to  his  own  use  any  of  the  fruit  grown  on  the  farm  for  the  year 
1884. 

"(17)  I  find  that  defendant  Kinney  has  done  no  waste  on  said  farm,  or  per- 
mitted none  to  be  done,  and  that  no  waste  was  being  committed  at  the  time 
of  the  filing  of  the  petition  in  this  case. 

"(18)  I  find  that  on  the  twenty-second  day  of  March,  1884,  the  defendant 
made,  executed,  and  delivered  to  P.  C.  Carey,  one  of  the  defendants  herein,  a 
chattel  mortgage  on  two-thirds  of  the  crop  raised  on  the  said  farm  for  the 
year  1884,  to  secure  the  sum  of  S686.90. 

"(19)  I  find  that  on  the  thirty-firet  day  of  May,  1884,  defendant  Kinney 
made,  executed,  and  delivered  to  defendant  P.  C.  Carey  a  chattel  mortgage  to  . 
secure  the  sum  of  6106.50." 

CONCLUSIONS  OF  LAW. 

"(1)  The  defendant  is  holding  over  after  the  expiration  of  the  lease  of  Ko- 
Yember  26, 1882,  and  under  and  by  virtue  of  which  he  farmed  the  same  land 
for  the  year  1883,  with  the  knowledge  and  consent  of  plaintiff. 

••(2)  In  the  absence  of  any  agreement  as  to  terms  of  rental,  his  holding 
will  be  governed  by,  and  controlled  by,  the  terms  of  the  lease  for  the  previous 
jesar. 

"(3)  Having  permitted  defendant  Kinney  to  occupy  said  premises  under 
an  agreement  that  he  could  have  the  place  for  the  year  1884,  and  without 
changing  the  terms  of  said  lease  for  the  previous  year  at  the  time  such  agree-' 
ment  was  made,  plaintiff  cannot  impose  on  the  defendant  other  terms  more 
burdensome,  without  a  new  consideration  therefor. 

"(4)  The  oats  having  been  destroyed  by  inevitable  accident,  defendant 
Kinney  cannot  be  held  responsible  therefor. 

''(5)  The  defendant  P.  C.  Carey  has  a  lien  on  said  two-thirds  of  the  crops 
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raised  by  defendant  Kinney  for  the  sum  of  $686.90  and  the  sum  of  $106.50, 
secured  by  his  respectfve  mortgages. 

"(6)  There  were  no  grounds  for  suing  out  an  injunction  in  this  cause,  and 
the  same  should  be  dissolved. 

'*(?)  That  this  bill  should  be  dismissed  at  the  cost  of  plaintiff. 

"All  of  which  is  respectfully  submitted.  W.  C.  Sloan,  Referee." 

Upon  the  findings  and  conclusions  being  filed  in  the  court,  the  plaintiff 
filed  his  exceptions  thereto,  as  follows: 

"The  plaintiff  excepts  to  the  findings  of  law  and  fact  by  the  referee  for  the 
following  reasons : 

"(1)  In  the  sixth  finding  of  fact  by  the  referee  he  finds  that  on  March  25, 
1884,  no  new  lease  was  then  and  there  consummated  by  and  between  plain- 
tiff and  defendant,  and  there  was  no  consideration  proposed  to  be  given  de- 
fendant for  the  proposed  change  or  new  lease,  when  in  fact  the  record  which 
the  referee  has  made  of  the  testimony  of  this  case  shows  that  the  terms  of 
rental  of  the  land  in  question  for  the  year  1884  were  agreed  upon,  and  said 
evidence  also  shows  that  plaintiff  and  defendant  also  agreed  to  reduce  the  evi- 
dence of  their  contract  to  writing  on  or  shortly  after  March  25,  1884. 

*'(2)  The  referee,  in  his  eighth  finding  of  fact,  says  that  one-third  of  all  the 
grain  raised  by  the  defendant  in  the  year  1884  has  been  delivered  or  set  apart 
to  plaintiff,  when  in  fact  the  evidence  taken  by  the  referee  shows  by  the 
testimony  of  one  of  defendant's  witnesses,  and  also  by  defendant,  that  a  part 
of  tlie  corn  has  not  been  delivered  or  set  apart  to  plaintiff  in  any  way. 

"(8)  Tlie  ninth  finding  of  fact  by  the  referee  is  that  defendant  was  pre- 
vented from  harvesting  the  oats  because  of  wet  weather,  when  the  testi- 
mony of  defendant  is  that  he  harvested  and  threshed  some  of  said  oats,  and 
they  were  nice  and  plump,  and  that  he  stopped  cutting  said  oats  because  he 
thought  they  were  too  green;  and  the  testimony  of  defendant's  witness 
Porter  is  that  he  had  been  cutting  with  a  header  right  along  up  to  a  certain 
day,  when  he  attempted  to  cut  the  oats  in  question,  and  that  the  oats  were 
then  dead  ripe;  then  the  evidence  shows  that  after  that  the  rain  spoiled  the 
oats. 

"(4)  The  tenth  and  eleventh  findings  of  fact  by  the  referee  show  that  no 
damage  to  property,  orchard,  or  anything  else  of  plaintiff,  by  stock,  has  been 
proven  in  the  trial  of  this  case,  when  the  evidence  of  damage  to  the  property 
of  plaintiff  is  in  record,  made  by  referee,  and  undisputed. 

"(5)  The  twelfth  finding  of  fact  by  the  referee  is  that  the  defendant  was 
only  taking  such  part  of  the  crop  as  was  his  at  the  time  of  the  filing  of  the 
petition,  when  the  evidence  of  both  plaintiff  and  defendant  sliows  that  the 
whole  of  the  crop  was  the  property  of  the  plaintiff  until  it  was  divided,  and 
the  evidence  of  defendant  is  he  had  sold  two-thirds  of  it  to  P.  C.  Carey  by 
chattel  mortgage,  and  that  a  portion  was  being  gathered  and  fed  there  is  no 
dispute. 

"(6)  The  thirteenth  finding  of  fact  by  the  referee  that  twelve  acres  of  said 
farm  was  fresh  broken  prairie,  and  un tillable,  is  not  supported  by  sufficient 
evidence;  the  evidence  showing  that  part  of  the  same  had  been  plowed  or 
backset  by  the  defendant  in  the  fall  of  1883.  and  that  it  was  broken  in  the 
year  of  1883. 

"(7)  The  fifteenth  finding  of  fact  by  the  referee  is  not  sustained  by  the 
evidence.  The  referee  finds  that  defendant  has  not  converted  any  of  the 
fruit  in  question  to  his  own  use,  when  defendant  swears  that  he  did  take 
part  of  the  same." 

"Plaintiff  objects  and  excepts  to  the  conclusions  of  law  by  the  referee  for 
the  following  reasons: 

"(1)  That  the  first  conclusion  of  law,  in  which  the  referee  finds  as  a  mat- 
ter of  fact  the  holding  of  the  defendant  of  the  lands  in  question  was  witli 
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the  knowledge  and  consent  of  plaintiff,  which  fact  is  nowhere  proven  by  the 
evidence. 

"(2)  The  third  conclusion  of  law  by  the  referee  (that  because  the  defend- 
ant occupied  the  premises  under  an  arrangement  made  August  or  Septem- 
ber, 1883,  that  he  could  have  the  land  in  1884,  and  no  terms  being  agreed 
upon)  that  after  August  or  September,  1883,  a  new  contract  could  not  be 
made  without  new  consideration,  or,  as  near  as  I  can  understand  the  said 
conclusion,  it  seems  to  hold  that  because  plaintiff,  in  August  or  September, 
1883,  told  defendant  that  he  could  have  the  land  in  question  for  1884,  and 
agreed  upon  the  terms  at  that  time,  that  they  cannot  afterwards  fix  and  agree 
upon  terms,  because  the  law  has  presumed,  at  some  time  or  other,  that  be- 
cuise  no  terms  were  agreed  upon  they  would  be  the  same  as  for  tlie  previous 
year;  and  the  conclusion,  as  based  upon  the  findings  of  fact,  and  the  other 
conclusions  of  law, — would  seem  to  hold  a  tenancy  at  will  or  for  yeare  could 
not  be  changed  into  a  tenancy  for  a  specified  time  or  term. 

'^(3)  The  fourth  conclusion  of  law  by  the  referee,  being  founded  and  based 
on  an  erroneous  finding  of  fact,  is  not  applicable. 

"(4)  The  sixth  conclusion  of  law  by  the  referee,  that  there  were  no 
grounds  for  suing  out  the  injunction  in  this  case,  is  not  based  on  correct 
findings  of  fact.  The  facts  claimed  by  both  plaintiff  and  defendant  are  that 
the  whole  of  the  crop  was  the  property  of  plaintiff,  and  the  undisputed  evi- 
dence is  that  defendant  was  using  and  converting  part  of  said  crop  to  him- 
self, and  the  evidence  of  defendant  shows  that  he  had  sold  and  transferred 
two-thirds  of  said  crop,  and  the  right  of  possession  thereof,  to  P.  C.  Carey, 
which  was  in  violation  of  the  rights  of  plaintiff,  and  would  cause  great  and 
irreparable  injur)'  to  plaintiff." 
The  exceptions  were  overruled,  and  the  report  confirmed. 
The  temporary  injunction  was  dissolved,  and  the  cause  dismissed  at  plain- 
tiff's costs.  The  cause  is  brought  to  this  court  for  review  by  appeal.  There 
are  10  assignments  of  error,  which  are: 

**(1)  The  referee  erred  in  finding  an  express  lease  created  by  the  conversa- 
tion defendant  claims  he  had  with  plaintiff  in  the  latter  part  of  August  or 
first  of  September.  (2)  The  referee  erred  in  finding  as  a  fact  that  defendant 
Kinney,  under  the  evidence,  was  not  insolvent.  (3)  The  referee  erred  in 
finding  that  no  damage  was  done  the  crop  by  defendant's  stock  running  at 
large.  (4)  The  referee  erred  in  finding  that  the  mortgages  executed  to  Carey 
were  no  violation  of  the  property  rights  of  plaintiff  in  the  grain.  (5)  The 
referee  erred  in  finding  that  a  new  contract  of  lease  could  not  be  made  in 
March,  1884,  without  a  new  consideration.  (6)  The  referee  erred  in  finding 
there  were  no  grounds  for  suing  out  the  injunction  herein.  (7)  The  referee 
erred  in  recommending  that  the  injunction  be  dissolved.  (8)  The  court 
erred  in  rendering  judgment  in  accordance  with  the  findings  and  recommen- 
dations of  the  referee.  (9)  The  court  erred  in  overruling  plaintiff's  several  ex- 
<;eption8  to  the  report  of  the  referee.  (10)  The  court  erred  in  not  making 
perpetual  the  injunction  herein  granted,  upon  both  the  referee's  report  and 
the  evidence  submitted." 

It  is  not  deemed  necessary  to  notice  all  these  assignments  of  error  in  their 
order;  but  we  must  be  content  Co  say,  generally,  as  to  the  second  and  third, 
that  we  have  carefully  read  all  the  testimony  submitted  by  plaintiff  in  his 
abstract,  which  is  doubtless  correct,  and  find  that  there  was  sufficient  to 
sustain  these  findings  of  fact. 

As  to  the  first  assignment,  there  was  testimony  from  which  the  referee 
could  find  that  prior  to  the  expiration  of  the  first  lease  the  parties  made  an 
agreement  that  Kinney  should  have  the  land  for  the  year  1884,  beginning  at 
the  expiration  of  the  lease  of  1883,  November  26,  and  ending  November  26, 
1884;  that  Kinney  did  fall  plowing  in  18S3,  for  the  next  year's  crop,  hauled 
oat  manure,  put  up  hay,  and,  in  the  spring  of  1884,  sowed  his  wheat  and 
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oats.  During  this  time  no  suggestion  was  made  by  the  plaintiff  that  he  de- 
sired the  possession  of  the  property,  nor  that  the  possession  of  Kinney  was 
not  entirely  satisfactory  to  him.  He  does  not  claim  to  have  approached 
Kinney  upon  the  subject  until  the  twenty-fifth  of  March,  1884,  four  months 
after  the  expiration  of  the  prior  lease.  Up  to  that  time  Kinney  insists  he 
was  holding  under  the  terras  of  the  prior  lease.  Plaintiff  does  not  claim  that 
any  other  contract  or  agreement  had  been  made.  He  had  never  demanded 
the  possession  of  the  premises,  nor  given  notice  to  Kinney  to  quit. 

In  Schuyler  v.  Smith,  51  N.  Y.  309,  the  court  says:  "The  law  is  too  well 
settled  to  be  disputed  that  where  a  tenant  holds  over,  after  the  expiration  of 
his  term,  the  law  will  imply  an  agreement  to  hold  for  a  year  upon  the  terms 
of  a  prior  lease;"  citing  authorities.  In  Tayl.  Landl.  &  Ten.  §  58,  it  is  said: 
"Where  a  landlord  suffers  the  tenant  to  remain  in  possession  after  the  expi- 
ration of  the  original  tenancy,  or  lets  in  a  tenant  under  a  void  lease,  and  re- 
ceives rent,  thereby  establishing  a  new  tenancy  from  year  to  year,  the  law 
presumes  the  holding  to  be  upon  the  terms  of  the  original  demise,  subject  to 
the  same  rent,  and  to  all  covenants  contained  in  the  original  lease,  so  far,  at 
least,  as  they  are  applicable  to  the  new  condition  of  things;"  citing  a  number 
of  cases.  This  action  being  one  for  the  collection  of  rent,  and  not  one  in 
which  the  right  of  possession  is  drawn  in  question,  it  becomes  clear  that  t!ie 
decision  of  the  referee  upon  that  point  was  correct,  there  being  sufficient  ev- 
idence as  to  the  facts  to  sustain  it. 

The  question  presented  by  the  fourth  assignment  of  error  has  been  virtu- 
ally decided  by  the  court  in  Dtvorak  v.  Graves,  16  Neb.  706,^  in  which  it  was 
held  that  a  tenant  might  assign  his  lease,  or  sell  his  share  of  the  crop  raised 
upon  the  leased  premises,  without  the  consent  of  the  lessor,  unless  prohibited 
by  the  terms  of  the  lease;  and  that  such  assignment  or  sale  would  carry  to 
the  assignee  or  purchaser  the  rights  of  the  lessee  under  the  contract  or  le^ise. 
It  would  logically  fqllow  that  the  same  rights  or  interests  might  be  mort- 
gaged. But  it  is  insisted  that  as,  by  the  terms  of  the  lease,  the  property  is 
considered  the  property  of  plaintiff  until  it  is  divided,  a  different  rule  would 
have  to  be  applied,  and  that  no  such  transfer  or  mortgage  could  be  made 
which  would  not  violate  the  property  rights  of  the  plaintiff.  It  is  evident 
that  Kinney  had  some  interest  in  the  crops.  The  fact  that  the  extent  of  that 
interest  depended  upon  his  compliance  with  the  terms  of  his  lease  would  not 
deprive  him  of  the  right  to  sell  or  mortgage  it.  By  the  terms  of  the  mort- 
gage, if  by  no  other  means  of  knowledge,  Carey  had  notice  that  Kinney's  in- 
tersst  was  an  undivided  one,  and  he  was  charged  with  notice  of  the  rights  of 
plaintiff.  He  could  take  no  higher  or  greater  title  than  Kinney  had«  and 
could  assert  no  rights,  as  against  plaintiff,  that  Kinney  had  not. 

The  fifth  assignment  of  error,  perhaps,  refers  to  the  third  conclusion  of 
law  as  found  by  the  referee  in  connection  with  the  sixth  finding  of  fact. 
The  finding  of  the  referee  is,  substantially,  that  defendant  Kinney  was,  on 
the  twenty-fifth  day  of  March,  1884,  holding  over  under  the  lease  of  1883  by 
virtue  of  his  agreement  and  possession,  and  that  this  being  the  case,  there 
being  no  change  in  the  terms  of  the  lease,  the  plaintiff  could  not  impose  on 
the  defendant  more  burdensome  terms,  to  which  he  had  not  agreed,  without 
a  new  consideration  therefor.  But  suppose  the  conclusion  was  as  claimed  by 
plaintiff,  it  would  not  follow  that  the  report  must,  for  that  reason,  be  set 
aside,  even  if  erroneous.  The  finding  of  the  referee  as  to  the  facts  was  that 
"no  change  of  the  terms  of  the  lease  was  ♦  *  ♦  consummated"  on  the 
twenty-fifth  day  of  March,  1884,  and  that  when  the  new  lease  was  presented 
to  Kinney  for  his  signature  he  refused  to  sign  it.  Therefore  the  rights  of 
the  parties  were  unchanged,  and  the  question  of  consideration  becomes  an 
unimportant  element  in  the  case. 

1S.C.21N.  W.  Rep.  440. 
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As  the  sixth,  seventh,  eighth,  ninth,  and  tenth  conclusions  of  law  would 
properly  follow  or  result  from  the  prior  findings,  which  we  have  held  to  be 
correct,  they  need  not  be  discussed  here. 

It  follows  that  the  decision  and  decree  of  the  district  court  was  correct.  It 
is  therefore  affirmed. 


State  t?.  Hards. 
Filed  March  11,  1886. 

1.  Chattel  Mobtgaoe — ^Fraudulent  Tbansfer  of  Mortgaged  Property — Indictment. 

Section  9  of  chapter  12  of  the  Compiled  Statutes  provides  "that  any  person  who- 
after  having  conveyed  any  article  of  personal  property  to  another  by  mortgage 
shall,  during  the  existence  of  the  lien  or  title  created  by  such  mortgage,  sell,  trans- 
fer, or  in  any  manner  dispose  of  said  personal  property,  or  any  part  thereof,  so 
mortgaged  to  any  persons  or  body  corporate,  without  first  procuring  the  consent  of 
the  mortgagee  of  the  property  to  sucli  sale,  transfer,  or  disposal,  snail  be  deemed 
g[Qilty  of  a  felony,  and  on  conviction  thereof  shall  be  imprisoned  in  the  peniten- 
tiary for  a  term  not  exceeding  10  years  and  be  fined  in  a  sum  not  exceeding  $1,000. 
Held,  that  under  this  statute  it  is  not  necessary  that  the  indictment  should  allege 
that  the  act  was  done  with  the  intent  to  defraud. 

2,  Constitutional  Law — TriLE  to  Acts. 

Where  the  title  to  an  act  contains  but  one  subject,  which  is  the  principal  or  lead- 
ing ]>art  of  the  act,  and  another  subject  is  included  in  the  act  but  not  mentioned  in 
the  title,  the  title  and  subject-matter  therein  contained  which  is  included  in  the  act 
will  be  sustained,  while  that  part  of  the  act  not  mentioned  in  the  title  will  be  held 
invalid  if  it  is  apparent  that  the  second  was  not  an  inducement  to  the  Icgislatiure  to- 
pass  the  first,  so  that  but  for  the  second  part  it  would  not  have  passed  the  act. 

Exceptions  from  Dodge  connty. 

William  Marshall,  Dist.  Atty.,  for  the  State.    F.  Dolezal,  contra, 

Beesb,  J.  This  is  a  proceeding  in  error  by  the  district  attorney  of  the 
Fourth  judicial  district,  under  the  provisions  of  section  515  et  seq,  of  the 
Criminal  Code,  for  the  purpose  of  having  the  law  of  the  case  determined  by 
this  court.  The  defendant  was  indicted  for  selling  mortgaged  personal 
property.  The  charging  part  of  the  indictment,  after  reciting  the  execution 
of  the  mortgage,  is  that  the  defendant,  *' during  the  existence  of  the  lien 
created  by  said  mortgage,  did  unlawfully,  fraudulently,  and  feloniously,  and 
without  the  consent  of  said  Seymour,  Sabin  &  Co.,  the  mortgagees,  sell  and 
transfer  the  said  described  personal  property,  to-wit,  said  gray  horse,  to 
George  C.  Laird,  for  the  sum  of  $130,"  etc.  To  this  indictment  the  defend- 
ant demurred;  his  demurrer  was  sustained,  and  the  cause  dismissed. 

The  question  presented  by  this  record  is,  does  this  indictment  charge  the 
commission  of  a  crime,  tliere  being  no  allegation  that  the  sale  of  the  mort- 
gaged property  was  made  with  an  intent  to  defraud?  Section  9  of  chapter 
12  of  the  Compiled  Statutes,  under  which  this  indictment  was  drawn,  is  as 
follows:  "That  any  person  who,  after  having  conveyed  any  article  of  personal 
property  to  another  by  mortgage,  shall,  during  the  existence  of  the  lien  or 
title  created  by  such  mortgage,  sell,  transfer,  or  in  any  manner  dispose  of  the 
said  personal  property,  or  any  part  thereof,  so  mortgaged,  to  any  persons  or 
body  corporate,  without  first  securing  the  consent  of  the  mortgagee  to  such 
sale,  transfer,  or  disposal.  ♦  *  *  shall  be  deemed  guilty  of  a  felony;  and,. 
on  conviction  thereof,  shall  be  imprisoned  in  the  penitentiary  for  a  terra  not 
exceeding  ten  years  and  be  fined  in  a  sum  not  exceeding  one  thousand  dollars. " 

It  will  be  seen  that  the  statute  above  quoted  contains  all  the  elements  of 
the  crime  or  act  for  the  punishment  of  which  it  is  sought  to  provide.  The 
offense  is  purely  statutory,  having  no  relation  to  the  common  law.  Like 
many  other  statutory  crimes,  the  criminality  is  made  to  consist  in  the  acts 
themselves  which  are  declared  criminal,  and  not  in  tlie  intent  with  which 
the  criminal  act  is  performed.  It  is  quite  probable,  and  we  think  the  law  is 
in  this,  as  in  other  cases,  that  the  act  must  be  accompanied  by  a  criminal 
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purpose  or  intent  in  order  to  render  an  accused  liable  to  be  punished  for  an 
infraction  of  tlie  statute;  but  tliat  is  not  tiie  question  here.  The  inquiry  is, 
sliould  this  specific  intent  be  alleged?  It  has  been  held  iu  some  cases,  and  is 
perliaps  tlie  rule,  that  wliile  the  intent  with  which  an  act  made  criminal  by 
the  statute  is  not  directly  mentioned  in  the  act  as  a  necessary  ingredient  of 
the  crime,  yet  if  by  a  fair  construction  of  the  language  it  is  apparent  that  the 
intent  or  purpose  was  in  its  spirit,  and  a  necessary  part  of  it,  such  intent 
must  be  alleged. 

Such  a  case  is  Qahe  v.  State,  1  Eng.  (Ark.)  519.  The  statute  made  it  crim- 
inal for  any  person  to  "fraudulently  keep  in  possession  or  conceal  any  ficti- 
tious instrument  purporting  to  be  a  bank  bill,"  etc.  It  was  held  that  the 
essence  of  the  offense  consisted  in  keeping  the  fictitious  instrument  in  posses- 
sion with  the  intent  to  pass  it  as  good;  and  therefore  the  intent  should  be  al- 
leged. A  moment's  study  of  the  act  would  seem  to  satisfy  the  mind  that  such 
must  be  the  case.  No  possible  evil  could  result  from  the  simple  possession 
of  such  instruments.  It  would  invade  the  rights  of  none.  Therefore  the 
purpose  to  use  them  "fraudulently''  should  be  alleged. 

So,  again,  in  Harrington  v.  State,  54  Miss.  490,  the  statute  made  it  a 
crime  for  "any  clerk  of  any  court,  or  public  officer,  or  any  other  person,"  to 
"willingly  make  any  false  entry,  or  erase  any  word  or  letter,  or  change  any 
record  belonging  to  any  court  or  public  officer,  whether  in  his  keeping  or 
not. "  The  indictment  charges  that  the  defendant  changed  certain  figures  in 
a  record-book  belonging  to  the  records  of  the  treasurer's  office  of  Colfax 
county,  being  the  numbers  of  certain  registered  warrants.  It  was  held  that 
the  indictment  should  allege  that  the  change  wms  made  for  the  purpose  of  in- 
juring or  benefiting  some  one.  The  spirit  of  the  statute  being  shown  by  the 
provision  in  the  same  act  that  in  addition  to  the  punishment  for  the  crime 
the  falsifier  should  be  liable  for  all  damages  in  an  action  brought  by  the  party 
aggrieved,  it  was  evident  from  the  act  itself  that  it  was  not  the  purpose  of 
the  legislature  to  punish  a  clerk  or  officer  for  the  correction  of  a  clerical  mis- 
take in  the  records,  as  was  the  case  there.  In  that  case  the  court  says: 
"Though,  as  a  general  rule,  it  is  sufficient  to  charge  a  statutory  offense  in 
the  words  of  the  statute,  yet  this  rule  does  not  apply  where  there  are,  in  the 
language  of  the  statute,  no  suflftcient  words  to  define  any  offense."  It  is  ap- 
parent that  this  exception  has  no  application  to  the  case  at  bar. 

In  Com,  V.  Slack,  19  Pick.  304,  the  statute  under  which  the  defendant 
was  indicted  made  it  criminal  for  any  person  not  being  authorized  by  the 
board  of  health  to  knowingly  or  willfully  dig  up,  remove,  or  convey  away,  or 
to  aid  or  assist  in  digging  up,  removing,  or  conveying  away,  any  human 
body,  or  the  remains  thereof.  The  indictment  charged  the  defendant  with 
unlawfully,  feloniously,  etc.,  removing  and  conveying  away  from  the  town 
of  Westhampton  the  dead  body  of  one  Ibrook  Miller,  deceased,  the  defendant 
not  being  authorized  by  the  board  of  health  to  do  so,  etc.  The  court  held 
that  the  clear  purpose  and  object  of  the  statute  was  to  protect  dead  bodies 
from  violation  for  the  purpose  of  dissection,  and  that  it  was  necessary  that 
the  indictment  should  allege  that  purpose  or  intent  on  the  part  of  the  de- 
fendant. 

People  V.  Wilber,  4  Park.  Crim.  Rep.  19,  is  cited  by  defendant  in  error 
as  holding  that  the  intent  to  defraud  should  be  specifically  alleged,  and 
such  is  the  holding  in  that  case.  The  act  under  which  the  defendant  was 
indicted  was  for  the  protection  of  gas-light  companies,  as  expressed  in  the 
title.  It  was  enacted  "that  any  person  who,  with  intent  to  injure  or  defraud 
any  gas  company,  ♦  *  ♦  shall  make,  or  cause  to  be  made,  any  pipe, 
tube,  or  other  instrument  or  contrivance,  or  connect  the  same,  or  cause  it  to 
be  connected,  with  any  main,  surface  pipe,  or  other  pipe,  for  conducting  or 
supplying  illuminating  gas.  in  such  manner  as  to  connect  with  and  be  cal- 
culated to  supply  illuminating  gas  to  any  burner    ♦    «    *    by  which  ilium- 
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inating  gas  is  consumed"  without  passing  through  a  meter,  should  be  guilty 
of  a  misdemeanor.  It  will  be  observed  that  the  "intent  to  injure  or  defraud" 
is  made,  by  the  statute,  one  of  the  essential  elements  of  the  crime:  and  is 
used  in  the  act  as  one  of  the  criminal  acts  or  conditions  which  must  exist,  or 
the  act  will  not  be  characterized  as  criminal.  In  such  case  the  intent  to  de- 
fraud being  made  by  the  sUitute  a  part  of  the  offense;  it  should,  by  all  rules  of 
criminal  plemting,  be  so  alleged.  But  the  clear  distinction  between  that  act 
and  the  one  under  consideration  in  this  case,  on  this  point,  prevents  the  case 
cited  from  becoming  authority  here. 

State  V.  Jackson^  39  Conn.  229,  also  cited  by  defendant  in  error,  is  a  cjise 
where  the  defendant  was  prosecuted  under  the  following  statute:  ''Every 
person  who  shall  hire  any  horse,  and  shall  willfully  make  any  false  state- 
ment relating  to  the  distance,  time,  place,  or  manner  of  using  the  same, 
with  intent  to  defraud,  shall  be  punished,"  etc.  It  was  held  that  an  indict- 
ment which  described  the  offense  in  the  general  language  of  the  statute, 
without  alleging  what  the  misrepresentations  were,  to  whom  made,  etc.,  was 
insufficient,  the  court  saying  that  the  case  was  ''analogous  to  those  of  mis- 
representations which  arise  under  the  statute  in  relation  to  the  obtaining  of 
goods  by  false  pretense."  While  the  offense  was  created  by  statute,  yet  it 
was  BO  created  in  general  terms,  and  no  words  descriptive  of  the  offense  were 
used.     The  rule  there  declared  has  no  application  to  this  case. 

As  we  have  seen,  the  act  under  consideration  contains  all  the  elements 
which  the  legislature  saw  fit  to  require  should  exist  to  constitute  the  crime. 
A  mortgage  must  have  been  made  conveying  the  property.  The  act  which  is 
declared  to  be  criminal  must  occur  during  the  existence  of  the  lien  or  title 
created  by  the  mortgage.  Then,  if  under  these  conditions  the  mortgagor  sells 
or  transfers  the  property  without  the  consent  of  the  mortgagee,  (with  the 
criminal  mind,)  the  crime  is  complete.  The  act  must  be  accompanied  by  an 
intent  to  do  wrong,  (1  Bish.  Grim.  Law,  287,)  but  it  is  not  necessary  to  allege 
tbis  intent. 

In  section  611, 1  Bish.  Crim.  Proc.,  in  discussing  the  subject  of  indictments 
on  sUitutes  defining  the  offense,  it  is  said:  "To  statutes  of  this  sort  the  doc- 
trines which  require  the  indictment  to  set  out  the  name  of  tlie  defendant,  the 
place,  the  time,  the  identifying  particulars,  and  all  other  like  things,  apply 
precisely  as  to  the  common  law.  Where  a  statute  defines  the  offense  wliich 
it  creates,  it  is  oi-dinarily  adequate,  while  nothing  less  will,  in  any  instance, 
suffice,  to  charge  the  defendant  with  all  the  acts  within  the  statutory  defini- 
tion, substantially  in  the  words  of  the  statute,  without  further  expansion." 
The  same  author,  at  section  521,  quoting  from  Starkie  on  Criminal  Pleading, 
says:  "To  render  a  party  criminally  responsible,  a  vicious  will  must  concur 
wj'th  a  wrongful  act.  But  though  it  be  universally  true  that  a  man  cannot 
become  a  criminal  unless  his  mind  be  at  fault,  it  is  not  so  general  a  rule  that 
the  guilty  intention  must  be  averred  upon  the  face  of  the  indictment."  The 
author  then  adds:  "For  in  a  large  part  of  the  crimes  the  vicious  will  appears 
prima  facie  in  the  act  itself;  hence  to  allege  simply  the  act  makes  the  re- 
quired prima  /ofde  case,  and  every  non-concurrence  of  the  will  therein  is 
matter  of  defense.  But  where  an  intent  other  than  what  arises  out  of  the 
act  :is  alleged  is  an  element  in  the  crime,  as  where  a  particular  intent  is  de- 
scriptive of  it,  this  must  appear  in  the  indictment." 

The  well-settled  rule  seems  to  be  that  if  the  offense  consists  in  doing  an 
unlawful  or  criminal  act,  the  evil  intent  will  be  presumed,  and  need  not  be 
alleged.  The  intent  is  nothing  mora  than  the  result  which  the  law  draws 
from  the  act,  and  requires  no  proof  beyond  that  which  the  act  itself  implies. 
Com.  v.  Herneyy  2  Allen,  180,  and  cases  there  cited.  To  this  point  also  see 
Phillips  V.  8iuie,  17  Ga.  461.  In  that  case  the  provisions  of  the  statute  were 
as  follows:  "Any  person  who  shall  draw  or  make  a  bill  of  exchange,  due 
bill,  or  promissory  note,  or  indorse  or  accept  the  same  in  a  fictitious  name. 
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shall  be  guilty  of  forgery;  and  on  conviction  shall  be  punished,"  etc.  The 
court  says:  "It  is  clear  that  under  the  law  the  offense  is  complete,  provided 
it  is  made  satisfactorily  to  appear  from  the  evidence  that  the  note  was  drawn 
and  delivered  in  a  fictitious  name.  Under  the  first  section  of  this  same  head 
of  the  Code,  the  general  offense  of  forgery  is  defined;  and  there  it  is  made  nec- 
essary to  allege  in  the  indictment,  and  consequently  to  prove  on  the  trial,  the 
intent  to  defraud.  But  in  the  particular  species  of  forgery  for  which  the  de- 
fendant is  prosecuted,  as  will  be  seen  from  the  statute,  no  such  requirement 
is  made.  Tlie  court  is  bound  to  presume  this  omission  was  intentional.  The 
law  makes  the  cu:t  the  crime,  and  infei*s  a  criminal  intent  from  the  act  itself. " 
See,  also,  McNamee  v.  People,  31  Mich.  478.  We  therefore  hold  that  the  stat- 
ute in  question  contains  all  the  elements  which  the  legislature  enacting  it  in- 
tended should  constitute  the  offense,  and  that  an  indictment  which  substan- 
tially follows  its  language  is  sufficient. 

It  is  insisted  that  the  act  of  the  legislature  by  which  the  section  under  con- 
sideration was  passed  was  unconstitutional.  This  contention  is  founded 
upon  the  clause  of  the  constitution  of  this  state  (article  3,  §  2)  which  provides 
that  "no  bill  shall  contain  more  than  one  subject,  and  the  same  shall  be  clearly 
expressed  in  the  title."  It  is  said  that  the  act  contains  two  subjects,  and  the 
decision  of  this  court  in  Ex  parte  Thomason,  16  Neb.  238,  S.  C.  20  N.  W. 
Hep.  312,  is  cited  to  sustain  this  view.  It  is  true,  a  part  of  the  act  was  held 
void  as  not  within  the  title,  but  it  does  not  therefore  follow  that  the  whole 
act  was  void.  The  question  presented  here  was,  we  thintc,  settled  in  State  v. 
Lancaster  Co.,  17  Neb.  85,  S.  C.  22  N.  W.  Bep.  228.  In  that  case  the  present 
Chief  Justice  Maxwell,  in  writing  the  opinion  of  the  court,  said:  "The  rule 
is  well  settled  that  where  the  title  to  an  act  actually  indicates,  and  the  act 
itself  actually  includes,  two  distinct  objects,  when  the  constitution  declares 
It  shall  embrace  but  one,  the  whole  act  must  be  treated  as  void  from  the 
manifest  impossibility  of  choosing  between  the  two,  and  holding  the  act  valid 
as  to  one  and  void  as  to  the  other;"  citing  Cooley,  Const.  Lim.  147.  "But 
the  rule,"  he  says,  "will  apply  only  in  those  cases  where  it  is  impossible, 
from  the  inspection  of  the  act  itself,  to  determine  which  act,  or  rather  which 
part  of  the  act,  is  void  and  which  v^d.  Where  this  can  be  done  the  rule  does 
not  apply,  unless  it  shall  appear  that  the  invalid  portion  was  designed  as  an 
inducement  to  pass  the  valid,  so  tbat  the  whole  taken  together  will  warrant 
the  belief  that  the  legislature  would  not  have  passed  the  valid  portion  alone. " 
The  portion  of  the  act  held  invalid  was  not  included  in  the  title,  and  was  held 
void;  but  this  did  not  affect  the  remaining  portion.  The  title  referred  alone 
to  the  fraudulent  transfer,  and  not  t-o  the  removal  of  property.  The  act,  as 
it  now  stands  in  section  nine,  in  chapter  12,  of  the  Compiled  Statutes,  is 
valid,  and  must  be  so  held.  It  follows  that  the  demurrer  should  have  been 
overruled.    Judgment  accordingly. 


SuTDAM  V.  County  of  Merrick  and  others. 
Filed  March  11,  1886. 

Taxes— BoABD  of  Equalization—Increasino  Taxes. 

The  county  commissioners,  sitting  as  a  board  of  equalization,  have  the  power  to 
increase  or  diminish  the  aggregate  valuation  of  any  precinct  by  adding  or  deduct- 
ing such  sum  upon  tlie  hundred  as  may  be  necessary  to  produce  a  just  relation  be- 
tween all  the  valuations  of  property  in  the  county,  and  for  such  purpose  it  is  not 
necessary  that  complaint  should  be  made  or  notice  served. 

Same— Extent  of  Power. 

But  such  board  has  not  the  power  to  increase  the  aggregate  valuation  of  all  the 
precincts,  except  in  such  an  amount  as  may  be  actually  necessary  and  incidental  to 
a  proper  and  just  equalization. 
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8,  Saicb— Ikcrbasiito  Agosrgate  Valuation. 

An  increase  of  $114,382.43  in  an  aggregate  valuation  of  $1,296,419.10  is  a  greater 
increase  than  can  be  deemed  ''actually  necessary  and  incidental  to  a  proper  and 
jwt  equalization." 

Error  from  Merrick  county. 

A,  Ewinff,  for  plaintiff.    John  Patterson,  for  defendanjb. 

Cobb,  J.  This  action  was  brought  by  George  Y.  Suydam,  a  tax-payer  of 
Loup  precinct.  Merrick  county,  Nebraska,  for  himself,  as  well  as  for  all  others, 
the  tax-payers  of  said  precinct,  contributing  to  the  expense  of  the  action, (over 
^U  persons,)  to  have  reylewe<l  by  petition  in  error  the  action  of  the  boauxl  of 
county  commissioner  of  said  county  while  sitting  as  a  board  of  equalization 
of  taxes  for  the  year  1885,  in  increasing  the  aggregate  valuation  of  the  prop- 
erty of  all  the  pi-ecinct3  of  said  county,  as  made  and  returned  by  the  assessors 
thereof,  said  valuation  as  made  by  the  assessors  being  $1,296,419.10.  The 
said  board,  w^hile so  sitting,  increased  said  valuation  in  the  sum  of  $114,883.43, 
about  9|  per  cent.  Of  this-  increased  valuation  on  all  the  property  of  said 
county  as  returned  by  the  assessors,  $53,544.70  was  made  upon  said  Loup  pre- 
cinct. Said  increased  valuation  was  made  arbitrarily,  and  without  notice  to  the 
owners  thereof,  and  without  having  evidence  before  them  upon  which  to  base 
their  said  action,  being  merely  voted  upon  by  them  upon  motion.  At  the  trial 
of  said  cause  in  said  district  court  judgment  was  had  finding  no  error  in  said 
proceedings  of  said  board  of  equalization,  and  dismissing  said  petition  in  error, 
etc.  The  said  plaintiff  in  error  brings  the  cause  to  this  court  on  error,  and 
assigns  the  following  errors  to  the  said  district  court :  "  ( 1)  The  court  erred  in 
not  sustaining  each  and  every  point  in  plaintiff  in  error's  petition,  as  follows, 
to-wit:  First,  Said  board  of  county  commissioners  has  not,  and  had  not,^ny 
power  in  law  to  increase  as  they  did  the  aggregate  of  valuations  of  the  prop- 
erty of  all  the  precincts  of  said  county,  as  returned  by  the  assessors  thereof, 
in  the  sum  of  $114,382.43.  Second.  Said  board  of  county  commissioners  has 
not,  and  had  not,  any  power  in  law  to  increase  the  valuation  of  said  Loup 
precinct  without  giving  notice  to  the  owners  thereof,  by  a  mere  arbitrary  ex- 
ercise of  power,  without  having  any  lawful  evidence  before  them  upon  which 
to  base  their  said  action.  (2)  The  court  erred  in  affirming  the  judgment  and 
proceedings  of  said  board  of  county  commissioners,  and  in  dismissing  said 
petition  in  error,  and  in  giving  judgment  for  cost  against  plaintiff  in  error, 
and  in  awarding  execution  to  carry  into  effect  said  judgment.  (3)  The  court 
erred  in  not  sustaining  the  errors  alleged  by  plaintiff  in  error  to  the  proceed- 
ings of  said  board.  (4)  The  court  erred  in  refusing  to  reverse,  vacate,  and 
set  aside  the  judgment  of  said  board  of  county  commissioners  in  changing 
and  increasing  the  valuation  of  Loup  precinct,  and  increasing  the  aggregate 
of  the  valuation  of  tlie  property  of  all  the  precincts  of  said  county  as  returned 
by  the  assessors  thereof,  as  prayed  for  in  said  petition  in  error." 

The  two  substantial  errors  above  assigned  will  be  considered  in  the  Inverse 
order  in  which  they  are  presented:  *' Second.  Said  board  of  county  commis- 
sioners has  not,  and  had  not,  power, "  etc.  The  following  is  a  copy  of  the 
section  of  statute  under  which  the  board  of  county  commissionei*s  acted  in 
the  proceeding  complained  of:  *'The  county  board  shall  hold  a  session  of  not 
less  than  three,  nor  more  than  twenty,  days,  for  the  purpose  contemplated  in 
this  section,  commencing  on  the  first  Tuesday  in  June,  annually,  after  the 
return  of  the  assessment  books,  and  shall — First,  assess  all  such  lands  as 
have  been  listed  by  the  county  clerk  and  not  assessed  by  the  assessor.  Said 
board  may  make  such  alterations  in  the  descriptions  if  it  shall  deem  neces- 
sary. Second.  On  the  application  of  any  person  considering  himself  agrieved, 
or  who  shall  complain  that  the  property  of  another  is  assessed  too  low,  they 
shall  review  th^  assessment,  and  correct  the  same  as  shall  appear  to  be  just. 
Xo  complaint  that  another  is  assessed  too  low  shall  be  acted  upon  until  the 
person  so  assessed,  or  bis  agent,  shall  be  notified  of  such  complaint,  if  a  resi- 
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(lent  of  the  county:  provided,  that  in  the  counties  under  township  organiza- 
tion, that  such  application  shall  have  been  made  to  the  town  board  of  equal- 
ization, and  been  rejected  by  them.  Third.  It  shall  ascertain  whether  the 
valuation  of  one  township  precinct,  or  district,  bear  just  relation  to  all  town- 
sliips,  precincts,  or  districts  in  the  county;  and  may  increase  or  diminish  the 
*^ggregate  valuation  of  property  in  any  township,  precinct,  or  district  by 
adding  or  deducting  such  sum  upon  the  hundred  as  may  be  necessary  to  pro- 
duce a  just  relation  between  all  the  valuations  of  property  in  the  county;  but 
shall  in  no  instance  reduce  the  aggregate  valuation  of  all  the  townships,  pre- 
cincts, or  districts  below  the  aggregate  valuation  thereof  as  made  by  the  as- 
sessors; neither  shall  it  increase  the  aggregate  valuation  of  all  the  townships, 
precincts,  or  districts,  except  in  such  an  amount  as  may  be  actually  necessary 
and  incidental  to  a  proper  and  just  equalization,"  etc. 

It  is  difficult  to  conceive  how  there  can  be  any  two  constructions  placed 
upon  this  section.  When  complaint  is  made  that  certain  individuals  are  as- 
sessed too  low,  then  it  is  a  condition  precedent  to  action  thereon  by  the  board 
that  such  i  ndividual  owner  have  notice  of  such  proceeding.  But  the  increase 
of  assessment  of  a  precinct  is  not  made  upon  any  one's  complaint,  but  arises 
In  the  official  mind  and  judgment  of  the  commissioners,  upon  an  inspection 
and  comparison  of  the  assessment  rolls  of  the  several  precincts.  The  law 
has  designated  no  officer  or  person  upon  whom  notice  could  be  served,  or  to 
represent  the  precinct  at  such  equalization.  Thecounty  commissioners  them- 
selves are  the  only  and  proper  representatives  of  the  precinct,  and  as  they 
constitute  the  board  of  equalization,  no  notice  need  be  served  on  them.  Again» 
the  language  of  the  section  expressly  requiring  notice  in  the  one  case,  and 
no  mention  being  made  of  it  in  the  other»  it  falls  within  the  legal  maxim» 
^^expressio  uniua  est  exclusio  alteritts.^* 

The  section  of  statute  above  quoted  was  not  in  force  at  the  date  of  the 
opinion  in  the  cases  of  South  Piatt  Land  Co.  v.  Buffalo  Co.,  7  Neb.  253,  nor 
Dundy  v.  Richardson  Co,,  8  Neb.  508,  S.  C.  I  N.  W.  Bep.  565,  hence  those 
cases  are  not  autliority  on  the  question  here  presented.  I  think  it  equally 
clear  that  in  equalizing  the  assessment  as  between  the  several  precincts  of  a 
county,  under  the  provisions  of  the  section  above  quoted,  the  board  acts  upon 
the  knowledge  and  judgment  of  its  own  members,  and  not  upon  the  testimony 
of  witnesses.  The  commissioners  usually  are,  and  always  should  be,  selected 
for  their  thorough  knowledge  of  the  county  as  well  as  for  their  general  Intelli- 
gence and  probity.  They  are  selected  from  the  center  and  two  extremes  of 
the  county,  presumedly  for  some  reason,  and  I  know  of  no  other  than  to  se- 
cure in  the  board  one  member  of  peculiar  knowledge  of,  and  acquaintance 
with,  the  affairs  of  each  locality  of  the  county.  It  must  therefore  usually  be 
unnecessary  for  the  board  to  call  witnesses  to  inform  it  of  the  relative  values 
of  property  in  the  several  precincts  of  the  county ;  but  to  permit  them  to  do  so 
would  tend  to  a  shirking  of  responsibility  on  their  part  unauthorized  by  law, 
and  likely  to  be  subversive  of  good  local  government. 

Upon  the  first  point,  that  the  board  had  no  power  to  increase  the  aggre- 
gate assessed  value  of  the  county,  etc.,  I  think  the  language  and  meaning  of 
the  section  equally  clear.  The  duty  of  the  board  is  to  equalize.  It  has  no 
power  to  raise  the  valuation  of  one  precinct  and  lower  that  of  another, 
except  for  the  purpose,  and  the  sole  purpose,  of  bringing  their  valuation  to  a 
common  point  of  equality.  When  a  county  is  divided  into  several  towns  or 
precincts,  as  in  the  case  at  bar,  and  the  assessment  is  made  in  each  by  an  in- 
dependent assessor,  it  is  usually  the  case  that  some  one  or  more  of  tbem  rate 
the  property  sissessed  at  a  maximum  valuation,  some  at  a  minimum,  while 
some  individual  or  group  of  the  assessors  will  find  the  happy  medium,  or  true 
valuation.  It  is  the  duty  of  the  board  to  find  this  medium,  adopt  it  as  the  true 
standard,  and  raise  the  one  extreme  and  lower  the  other  to  it,  and  thus  leave 
the  general  result  or  common  aggregate  of  valuation  of  the  property  of  the 
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whole  county  neither  raised  nor  lowered,  "except  in  such  an  amount  as  may 
be  actually  necessary  and  incidental  to  a  proper  and  just  equalization." 

It  appears  from  the  record  that  Merrick  county,  in  which  the  case  at  bar 
arose,  is  divided  into  35  precincts.  At  the  equalization  now  under  considera- 
tioD  the  assessment  in  none  of  them  was  deemed  the  medium,  but  all  were 
either  raised  or  lowered.  The  valuation  of  11  of  them  was  lowered  $51,- 
569.50,  and  of  the  other  24  was  raised  $165,951.93,  leaving  an  increase  or 
raise  of  the  aggregate  valuation  of  the  county  of  $114,382.43.  Now,  can  it 
be  said  that  such  an  increase  as  this  was  actually  necessary  and  incidental  to 
a  proper  and  just  equalization?  I  think  not,  but  that  in  making  it  the 
b(»rd  exceeded  its  powers  as  plainly  de0ned  by  statute.  I  conclude,  there- 
fore, that  the  district  court  erred  in  upholding  the  action  of  the  board  of 
equalization.  The  judgment  of  the  district  court  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings  in  accordance  with  law. 


Otob  Co.  v.  Heyb, 

Filed  March  11,  1886. 

L  Wat»— Roads  Alono  Railways— Damages  to  LAin>-0winBB8. 

Where  a  public  road  is  located  along-side  of  a  railway  prcvionsly  constructed  and 
In  operation,  the  jury,  in  awarding  damages  to  the  land-owner  for  such  public  road, 
cannot  consider,  as  an  element  of  damage,  the  fact  that  teams  passing  along  such 
road  might  be  frightened  by  the  cars,  and  run  away  and  injure  the  land-owner's 
fences  or  crops. 

1  flAMB— "IwcIDBNTAL"  DAMAGES. 

The  jury  should  be  instructed  as  to  what  constitutes  the  proper  elements  of  dam- 
age, and  an  instruction  that  the  jury  should  allow  the  land-owner  '*any  incidental 
damages  sustained  by  reason  of  the  location  of  the  road,"  etc.,  without  stating 
what  constitutes  inciaental  damages,  is  liable  to  mislead  the  jury. 

Error  from  Otoe  county. 

John  C,  Watson,  for  plaintiff.     Frank  T,  Ransom,  for  defendant. 

Maxwell,  G.  J.  In  August,  1884,  a  petition,  duly  signed,  was  presented 
to  the  county  commissioners  of  Otoe  county,  praying  for  the  location  of  a 
public  road,  commencing  at  the  N.  E.  corner  of  the  S.  E.  J  of  section  22, 
township  8,  range  13  east;  running  thence  west  on  north  line  of  said  sec- 
tion, to  its  intersection  with  the  line  of  the  Nebraska  railway;  thence  along 
the  line  of  said  railway  to  the  western  line  of  said  quarter  section,  at  Sum- 
mit station.  The  road  was  located  as  prayed,  whereupon  the  defendants  in 
error  filed  a  claim  for  damages,  and  were  allowed  6115,  from  which  award 
they  appealed  to  the  district  court.  On  the  trial  of  the  cause  in  the  district 
court  the  jury  returned  a  verdict  in  their  favor  for  the  sum  of  $250,  upon 
which  judgment  was  rendered.  The  county  brings  the  cause  into  this  court 
by  petition  in  error.  The  testimony  tends  to  show  that  the  railway  had  been 
built  and  was  in  operation,  when  this  road  was  located;  and  it  is  to  be  pre- 
sumed that  the  owner  of  the  land  in  controversy  when  the  railway  was  lo- 
cated and  constructed  had  received  compensation  for  all  injuries  caused  by 
the  location  and  operation  of  said  railway.  Such  damages,  therefore,  as  the 
railway  company  was  liable  for  upon  condemning  the  right  of  way  cannot  be 
considered  in  estimating  the  amount  due  for  damages  to  the  same  track  by 
reason  of  the  location  of  a  public  road  along-side  of  such  railway.  In  other 
words,  the  railway  company  is  required  to  pay  for  the  land  actually  taken, 
and  for  such  incidental  damages  to  the  residue  of  the  tract  as  tend  to  dimin- 
ish its  value.  What  elements  enter  into  the  computation  of  such  damages 
need  not  now  be  considered,  as  the  question  is  not  before  the  court. 

The  court  gaye  the  following  instructions  to  the  jury:  "In  addition  to  the 
actual  value  of  the  land  you  should  allow  him  any  incidental  damages  sustained 
▼.27H.w.no.2— 10 
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by  reason  of  the  locating  of  the  road,  if  any  such  from  the  evidence  you  find  he 
hiis  sustained, —  such  as  building  and  maintaining  additional  fences,  made 
necessary  by  the  location  of  the  road, —  as  well  as  any  other  facts  which  you 
may  find  from  the  evidence  that  would  in  any  way  depreciate  the  value  of 
their  land  or  farm  by  reason  of  the  establishment  of  the  road  complained  of; 
and  in  no  event  can  you  reduce  the  damages  so  sustained  by  plaintiffs  on 
account  of  any  benefits  sustained  by  him  in  common  with  his  neighbors  on 
account  of  the  establishment  of  the  road  complained  of."  Also  the  fol- 
lowing: "If  you  find  for  the  plaintiff,  you  will  take  into  consideration 
the  value  of  the  whole  tract  of  land  over  which  the  road  is  located  before 
the  portion  thereof  was  taken  for  a  road,  and  its  value  after  taking;  and 
also  whether  the  horses  and  teams  driven  along  the  located  road  are  liable 
to  be  frightened  by  engines  passing  along  the  railroad  mentioned  in  the 
evidence,  and  to  run  away  and  destroy  property, — such  as  crops  and  fences 
on  the  land;  and  any  general  or  particular  inconvenience  to  which  the  plain- 
tiffs will  be  put  by  reason  of  the  locating  of  the  road  and  the  taking  of  the 
land  for  the  use  thereof.  The  plaintiffs  are  entitled  to  be  compensated,  not 
only  for  the  value  of  the  land  appropriated,  but  also  for  the  incidental  injury 
to  the  value  of  the  residue." 

These  instructions  were  duly  excepted  to,  and  the  giving  of  the  same  is 
now  assigned  for  error.  Some  of  the  witnesses  had  testified  that  teams  pass- 
ing along  the  proposed  road  were  very  liable  to  be  frightened  by  passing  trains, 
and  would  run  off  over  the  defendant's  grain  or  grass,  causing  damage;  also 
that  teams  frightened  in  this  manner  were  liable  to  break  or  injure  the  fence, 
if  erected,  unless  it  was  very  substantial;  and  one  witness,  after  estimating 
the  damages  at  a  large  sum,  adds:  **To  say  nothing  of  the  embarrassment 
caused  by  travelers  and  the  public,  which  is  very  embarrassing.  They  will 
steal  your  chickens,  carry  off  your  eggs,  hatchet, — anything.  But,  in  this 
instance,  I  base  the  damage  on  the  value  of  the  land  and  cost  of  fencing, " 
etc. 

The  objection  to  the  instructions  complained  of  is  in  submitting  to  the  jury 
the  questions  of  mere  possible  damages  not  resulting  from  the  appropriation 
and  legitimate  use  of  the  road;  as  "any  incidental  damages  sustained  by  rea- 
son of  the  location  of  the  road,"  "whether  the  horses  and  teams  driven  along 
the  public  road  are  liable  to  be  frightened  by  engines  passing  along  the  rail- 
road, mentioned  in  the  evidence,  and  to  run  away  and  destroy  property, — 
such  as  crops  and  fences  on  the  land."  Such  damages  are  too  remote  and 
uncertain  to  be  considered,  and  are  not  within  the  rule  stated  in  the  cases 
cited  by  the  defendant  in  error.  Snyder  v.  Western  Union  Ry.  Co.,  25  Wis. 
60;  Bigelow  v.  West  Wisconsin  Ry.  Co.,  27  Wis.  478;  Parka  v.  Wisconsin 
Cent,  R,  Co,,  33  Wis.  413.  In  those  cases  the  damages  allowed  were  such 
as  presumedly  resulted  from  the  location,  construction,  and  operation  of  the 
railroad,  not  such  as  were  liable  to  result  from  other  causes.  The  instruc- 
tions are  objectionable,  also,  because  too  indefinite.  The  jury  should  be  told 
in  clear  and  direct  language  what  may  be  considered  by  them  in  making  up 
their  verdict,  and  not  be  left  to  conjecture  as  to  what  constitutes  incidental 
damages. 

For  error  in  giving  the  above  instructions  the  judgment  of  the  court  below 
is  reversed,  and  the  cause  remanded  for  a  new  trial. 
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HiNTON  i>.  Cbeam  City  B.  Co. 

Piled  February  23,  1886. 

1.  Appeal— SnPFKBSSioK  of  Past  or  Deposition. 

Where  the  suppression  of  part  of  a  deposition  is  alleged  as  error,  the  court  must 
determine  from  the  rejected  interrogatories  alone  whether  or  not  it  was  error  to  sup- 
press them  ;  but  having  determined  it  was  error  to  suppress  them,  it  must  look  into 
the  answers  to  determine  whether  such  errors  are  prejudicial  to  the  party  oomplain- 
ing. 

2.  WrrNEss — Examinatioit — Repeating  Question. 

Where  a  witness  has  fully  answered  a  question,  it  is  not  error  to  sustain  an  ob- 
jection to  a  question  calling  for  the  same  testimony. 

3.  Save— IxPEAouiNG  Witness  by  Peoop  of  Conteadictohy  Statements — ^Leading  Ques- 

tions. 

When  it  is  sought  to  impeach  a  witness  bv  i>roying  that  he  made  contradictory 
statements  as  to  the  transaction  involved,  the  impeaching  witness  may  be  asked,  in 
the  form  of  a  leading  question,  if  such  witness  did  not  make  to  him  the  statements 
claimed  to  have  been  made. 

4.  New  Tbial — ^Argument— Impbopee  Statements. 

Where  counsel  has  made  an  improper  statement  in  argument,  but  when  inter- 
rupted by  opposing  counsel  declared  that  there  was  no  evidence  in  the  case  to  sus- 
tain his  statement,  and  that  it  was  mere  conjecture  on  his  part,  it  will  not  be  pre- 
sumed that  the  jury  were  prejudiced  by  such  statement. 

5.  Tbial— Opening  C.\se  fob  Additional  Testimony. 

It  is  within  the  sound  discretion  of  the  trial  court  whether  it  will  allow  additional 
testimony  to  be  introduced  after  the  case  has  been  closed,  and  where  the  witness 
whose  testimony  is  excluded  would  testify  to  a  fact  already  testified  to  by  other  wit- 
nesses a  refusal  to  do  so  will  not  be  considered  error. 

6.  Same— Instruction — Credibility  of  Party  to  Suit  as  Witness. 

Where  the  court  instruct  the  jury  that  they  are  to  scrutinize  plaintiff's  testi- 
mony more  closely  than  that  of  other  witnesses  who  were  not  interested  in  the  re- 
sult of  the  action  such  instruction  is  sufficient. 
f.  Same— Repeating  Instbuction. 

It  is  not  error  to  decline  to  give  an  instruction  that  has  been  already  substantially 
given. 
8.  Evidence — Weight— Negative  Testimony. 

The  positive  t«timony  of  one  credible  witness  to  a  fact  is  entitled  to  more  weight 
than  the  testimony  of  several  witnesses  ec^ually  credible  who  testify  negatively,  or 
to  collateral  circumstances  merely  persuasive  in  their  cliaracter  from  which  a  neg- 
ative may  be  inferred.    Instruction  held  applicable  to  case. 
S.  Same— Finding  Based  on  Negative  Testimony. 

Where  a  transaction  is  established  by  positive  and  satisfactory  testimony,  the 
mere  negative  testimony  of  persons  present  at  the  time,  to  the  effect  that  they  did 
not  see  or  hear  or  know  of  tne  transaction,  is  not  sufficient  to  justify  a  finding  that 
no  such  transaction  took  place. 
10.  New  Trial— Excessive  Damages. 

A  first  verdict  will  not  be  set  aside  on  the  groand  of  excessive  damages  in  an  ac- 
tion for  personal  injuries  oaused  by  negligence.  Baker  v.  Maditon,  62  Wis.  137,  S.  C. 
22  N.  W.  Rep.  141,  and  McUmam  v.  Lanocuter,  63  Wis.  596,  S.  C.  23  N.  W.  Rep.  6S9, 
distinguished. 

Appeal  from  county  court,  Milwaukee  county. 

The  action  is  to  recover  damages  for  personal  injuries  suffered  by  the  plain- 
tiff through  the  alleged  negligence  of  the  defendant  company.  The  defend- 
ant owns  and  operates  a  street  railroad  in  the  city  of  Milwaukee,  which  ex- 
tends along  Farwell  avenue,  south-west  to  Ogden  street,  and  thence  west  on 
a  descending  grade,  along  the  latter  street  across  Marshall  street,  which  ex- 
tends north  and  south  across  Ogden  street.  On  November  3,  1883,  at  about 
7  o'clock  in  the  evening,  the  plaintiff  entered  a  car  of  the  defendant  on  Far- 
well  avenue  intending  to  leave  it  at  Marshall  street.    The  car  was  stopped  at 
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the  crossing  on  the  west  side  of  Marshall  street,  at  which  point  passengers 
entered  it.  As  soon  as  it  had  done  so  the  plaintiff  started  to  leave  the  car, 
and  just  as  she  stepped  upon  the  platform  outside  the  back  door  the  driver 
loosened  the  bralce,  preparatory  to  starting  the  team,  and  the  car  lurched  for- 
ward, throwing  her  violently  to  the  ground.  The  thigh  bone  of  one  of  her 
limbs  was  fractured,  and  her  knee  was  severely  injured.  The  limb  will  un- 
doubtedly be  crippled  during  lier  life  by  reason  of  the  injuries  she  there  re- 
ceived.    These  are  the  injuries  of  which  she  complains. 

The  car  was  provided  with  two  signal  bells  over  the  driver's  stand,  to  which 
were  att^iched  straps  extending  over  the  seats  in  the  car  on  either  side,  within 
easy  reach  of  passengers.  The  means  of  ingress  to  and  egress  from  the  car 
was  a  single  step  in  the  rear  of  the  car,  S^  feet  long  and  18  inches  wide,  lo- 
cated 11  inches  below  the  car  floor  and  the  same  distance  from  the  ground. 
There  was  a  railing  at  the  rear  of  the  car  on  each  side  the  door,  but  none  at 
the  rear  of  the  step. 

The  testimony  and  the  rulings  of  the  court  are  stated  in  the  opinion.  The 
jury  returned  a  special  and  general  verdict,  as  follows: 

"(1)  Did  the  plaintiff  ring  the  bell,  shortly  before  the  car  reached  Marshall 
street,  with  the  purpose  of  alighting  from  the  car?  Yes.  (2)  Did  the 
plaiutlff  ring  the  bell  shortly  after  the  car  came  to  a  halt  at  Marshall  street ?* 
Yes.  (8)  Did  the  plaintiff,  while  the  car  was  standing  still,  rise  from  her 
seat  to  leave  the  car,  and  proceed  toward  the  rear  door  of  the  car?  Yes. 
(4)  Did  the  driver  suddenly  start  the  car  on  a  down  grade  while  the  plaintifT 
was  in  the  act  of  leaving  the  car,  and  before  she  had  alighted  therefrom? 
Yes.  (5)  Was  the  plaintiff  violently  thrown  to  the  ground  by  reason  of  the 
starting  of  the  car,  and  did  she  sustain  personal  injuries  by  reason  thereof? 
Yes.  (6)  Was  the  plaintiff  while  endeavoring  to  leave  the  car  guilty  of  any 
negligence  which  contributed  to  produce  the  injury?  No.  (7)  Was  the  de- 
fendant while  starting  such  car,  while  the  plaintiff  was  endeavoring  to  alight 
therefrom,  in  the  exercise  of  ordinary  care  and  diligence?  No.  (8)  Did  the- 
plaintiff  ring  the  bell  when  the  car  was  half  way  between  Astor  street  and 
Marshall  street?  Yes,  (9)  Did  the  plaintiff  remain  seated  at  Marshall  street, 
after  the  car  stopped,  before  arising  to  leave,  and  before  others  got  into  the. 
car?  Yes.  (10)  Did  the  plaintiff  have  a  reasonable  time  to  leave  the  car  at 
Marshall  street  before  it  started?  No.  (11)  Did  the  driver  stop  the  car  at 
Marshall  street  so  as  to  let  passengers  into  the  car?  Yes.  (12)  Did  the 
plaintiff  ring  the  bell  before  attempting  to  leave  the  car?  Yes.  (13)  Did 
the  witnesses  Kortsch  and  Zigourney  attempt  to  restrain  the  plaintiff,  by 
seizing  her  arms,  from  leaving  the  car,  as  testified?  No.  (14)  Had  the  ear 
then  been  already  standing  at  Mai*shall  street  a  time  reasonably  sufficient  for 
her  to  leave  it?  No.  (15)  Was  the  car-driver  guilty  of  any  negligence 
which  caused  the  injury  to  the  plaintiff?  Yes.  (16)  What  damages  has  the 
plaintiff  sustained  by  reason  of  the  injury  in  question?  $5,000.  (17)  Do 
you  And  for  the  plaintiff  or  for  the  defendant?    For  the  plaintiff." 

A  motion  on  behalf  of  the  defendant  for  a  new  trial  was  denied  by  the  court, 
and  judgment  was  entered  for  the  plaintiff  pursuant  to  the  verdict.  The 
defendant  appeals  from  the  judgment. 

Fish  <&  Dodge t  for  respondent.     Winfleld  Smithy  for  appellant. 

Lyon,  J.  The  alleged  errors  assigned  for  a  reversal  of  the  judgment 
herein  will  be  considered  in  their  order. 

1.  Certain  rulings  of  the  court  upon  objections  to  testimony  will  first  be^ 
disposed  of: 

(1)  Col.  E.  A.  Calkins  was  in  the  car  when  the  plaintiff  was  injured,  and 
his  deposition,  taken  at  the  instance  of  the  defendant,  was  read  in  evidence 
on  the  trial.  On  motion  of  plaintiff's  counsel  the  court  suppressed  therefrom 
the  following  question  propounded  on  behalf  of  the  defendant:   "Do  you  re- 
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member  anything  about  the  length  of  the  stop  of  the  car  at  the  comer  of 
Marshall  street,  so  as  to  give  some  idea  of  what  it  was?"  The  answer  (also 
rejected)  was:  "My  recollection  is  that  it  was  a  little  longer  than  usuaLat 
street  comers,"  to  which  the  witness  added,  "anda  subjectof  remark  among 
the  passengers;  it  was  a  little  tedioas  waiting  so  long  at  this  corner/'  Tiie 
portion  of  the  answer  last  quoted  was  irresponsive  to  the  question,  which  did 
not  call  for  the  grounds  of  his  recollection,  and  was  incompetent  testimony 
for  the  defendant.  But  the  portion  first  quoted  was  responsive  to  the  ques- 
tion, and  material  and  relevant  to  the  issue,  and  the  question  was  a  proper 
one.  We  do  not  understand  why  counsel  objected  thereto,  or  why  the  court 
should  have  suppressed  the  question,  or  the  unobjectionable  portion  of  the 
answer.  But  the  witness  was  afterwards  interrogated,  concerning  the  time 
of  the  same  stop,  thus:  "Prom  your  recollection  was  the  length  of  the  stop 
on  that  occasion  greater  or  less  than  that  usually  required  in  order  to  enable 
passengers  to  get  out  of  a  car,  and  to  step  freely  on  the  ground?"  The  wit- 
ness answered  this  question  substantially  as  he  did  the  other,  and  the  answer 
was  allowed  to  stand.  Elsewhere  in  his  deposition  the  witness  also  stated 
that  "the  stoppage  was  for  some  little  time, — as  long  as  usually  occurs  at 
street  corners,  in  my  experience  in  that  line,  for  passengers  to  get  on  board." 
The  witness  having  thus  been  allowed  to  testify  fully  on  the  subject,  and 
such  testimony  having  been  retained  in  his  deposition,  the  error  in  rejecting 
the  first  question  and  his  answer  thereto  becomes  Immaterial. 

(2)  On  his  cross-examination,  in  answer  to  questions  put  by  counsel  for 
plaintiff,  Col.  Calkins  testified  to  a  conversation  with  Mr.  Smith,  president 
of  the  defendant  company,  concerning  the  accident,  and  what  was  said  in 
that  conversation.  On  his  redirect  examination  Mr.  Smith  put  this  question: 
**I  asked  you  if  the  bell  was  rung  for  the  car  to  stop.  Do  you  recollect 
whether  you  answered:  'No,  there  was  no  bell  rung?'"  The  witness  an- 
swered: "I  don't  recollect  that  remark  particularly,  but  I  do  recollect  con- 
veying to  you  the  opinion  that  was  in  my  mind. "  The  opinion  referred  to 
was  not  called  for,  although  it  may  fairly  be  inferred  from  Col.  Calkins'  dep- 
osition that  he  thought  the  plaintiff  did  not  ring  the  bell.  An  objection  to 
the  above  question  and  answer  was  sustained.  No  objection  having  been 
taken  to  the  form  of  the  question,  (which  is  leading),  we  do  not  perceive  any 
good  reason  for  suppressing  it.  But  the  answer  substantially  denies  recol- 
lection that  he  told  Sir.  Smith  no  bell  was  rung;  hence  the  testimony  was  of 
no  benefit  to  the  defendant,  and  the  rejection  of  it  could  not  have  operated 
to  its  prejudice.  It  was  maintained  in  the  argument  that  the  court  must  de- 
termine from  the  rejected  interrogatories  alone  whether  or  not  it  was  error 
to  suppress  them.  This  is  doubtless  a  correct  proposition.  But  having  de- 
termined it  was  error  to  suppress  them,  we  must  look  into  the  answers  to 
determine  whether  such  errors  are  material, — whether  they  could  possibly 
have  prejudiced  the  defendant.  We  conclude  they  could  not  have  had  that 
effect. 

(3)  The  driver  of  the  car  which  the  plaintiff  was  leaving  when  she  was  in-' 
jured  was  produced  in  behalf  of  the  defendant  as  a  witness.  He  testified,  on 
his  direct  examination,  that  the  ringing  of  the  bell  was  a  signal  for  the  car  to 
stop  to  allow  a  passenger  to  get  off,  and  that  sometimes  passengers  informed 
him  orally  where  they  desired  to  leave  the  car.  He  said,  further:  "In  case 
that  signal,  [the  ringing  of  the  bell, J  or  any  other  signal,  had  been  given  to 
me  that  a  passenger  wished  to  get  off,  my  duty  would  have  been,  and  my 
practice,  to  know  they  were  off, — to  clear  the  car  before  I  started  the  car. " 
Immediately  thereafter  the  witness  was  asked  these  questions:  "In  the  or- 
dinary course  of  your  duty  and  practice,  what  would  you  have  done  had  you 
received  such  a  notice?"  "  what  is  your  duty  and  practice  upon  receiving  such 
a  notice?"  The  first  question  relates  to  a  notice  by  ringing  the  bell,  the 
other  to  personal  notice.    The  court  sustained  an  objection  to  each  question. 
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The  rulings  were  correct  for  two  reasons:  (1)  The  witness  had  previously 
answered  the  question  fully,  and  his  testimony  on  that  subject  is  uncontra- 
dicted. A  repetition  of  it  was  useleiss.  (2)  The  duty  of  the  driver  in  the 
contingencies  mentioned  is  a  proposition  of  law;  his  practice  was  entirely  ir- 
relevant to  the  issues,  as  well  as  immaterial. 

/  (4)^0ne  Zigourney  was  produced  by  the  defendant,  and  gave  testimony. 
On  his  cross-examination  he  was  asked  whether  on  a  certain  specified  day, 
and  in  a  certain  cigar  store  in  Milwaukee,  he  had  a  conversation  with  one  £. 
B.  Simpson  relative  to  this  case,  and  whether  he  made  certain  specified  state- 
ments to  Simpson  in  that  conversation.  The  witness  denied  recollection  of 
any  such  conversation.  One  Edward  Simpson  was  afterwards  called  by  plain- 
tiff, and  interrogated  as  to  such  conversation,  for  the  purpose  of  impeaching 
the  credibility  of  Zigourney.  He  testified  that  another  man  named  E.  B. 
Simpson  lived  in  the  city.  The  plaintiff  was  allowed,  against  objection,  to 
propound  to  witness  the  question  whether,  at  the  time  and  place  mentioned, 
Zigourney  made  the  statements  to  him  concerning  which  he  (Zigourney)  had 
been  interrogated ;  and  the  witness  answered  that  he  did,  in  substance.  The 
form  of  the  question,  although  leading,  is  unobjectionable.  Leading  ques- 
tions must  be  put  in  such  cases. /Sufficient  foundation  was  laid  for  the  im- 
peaching question,  had  it  been  propounded  to  £.  B.  Simpson.  The  only 
plausible  objection  to  it  arises  out  of  the  fact  that  E.  B.  Simpson  was  named 
in  the  questions  to  Zigourney,  and  Edward  Simpson,  another  person,  was  the 
witness  under  examination.  The  purpose  and  object  of  requiring  the  atten- 
tion of  a  witness,  whose  credibility  the  opposite  party  intends  thus  to  im- 
peach, to  be  called  to  his  alleged  contradictory  statements  before  proof  of 
them  can  be  received,  is  obvious.  It  is  to  give  him  an  opportunity  to  recol- 
lect the  facts,  and,  if  necessary,  to  correct  his  testimony,  or  to  explain  the  nat- 
ure, circumstances,  and  design  of  what  he  may  have  said  elsewhere  on  the 
subject.  1  Greenl.  Ev.  §  462.  We  are  of  the  opinion  that  the  attention  of 
the  witness  Zigourney  was  called  to  his  alleged  contradictory  statements  with 
sufficient  definiteness  and  accuracy  to  fulfill  the  requirements  of  the  rule,  and 
that  he  could  not  possibly  have  been  misled  or  prejudiced  by  the  circumstance 
that  he  was  interrogated  concerning  a  conversation  with  E.  B.  Simpson 
when,  in  fact,  it  was  with  Edward  Simpson.  This  is  especially  true  when  it 
is  considered  that  there  is  no  proof  or  suggestion  that  Zigourney  knew  there 
were  two  Simpsons  in  the  city.  We  conclude  that  it  was  not  error  to  allow 
Edward  Simpson  to  testify  to  the  alleged  conversation. 

2.  In  his  closing  argument  of  the  cause  to  the  jury  Mr.  Quarles,  one  of 
the  counsel  for  plaintiff,  used  the  following  language:  '*Gen.  Winkler  has 
made  a  pathetic  appeal  to  you  in  behalf  of  this  struggling  corporation, — this 
poor  fledgeling.  He  has  carried  the  idea  that  its  feeble  existence  depends  upon 
your  clemency;  that  if  required  to  employ  conductors  it  would  stagger  under 
the  burden  of  the  expense.  Gen.  Winkler  did  not  tell  you  that  this  corpora- 
tion paid  a  dividend  of  twenty-three  per  cent,  last  year."  Mr.  Smith,  counsel 
for  defendant,  interrupting  counsel,  said:  ''There  is  no  such  evidence,  and  it 
is  not  true."  Mr.  Quarles  responded:  "I  know  there  is  not,  and  I  do  not  make 
the  statement  as  a  fact  proven.  I  do  not  state  that  it  paid  any  dividend,  but 
I  mean  that  if  counsel  go  outside  the  record  to  talk  about  the  poverty  of  the 
corporation,  my  conjecture  is  as  good  as  his.  It  would  be  more  satisfactory 
to  the  jury  to  see  the  books  bearing  on  the  dividend  question. "  It  is  certified 
in  the  bill  of  exceptions  that  Gen.  Winkler  had  not  made  the  suggestions  thus 
attributed  to  him,  or  anything  of  a  similar  character.  Later  in  his  argument, 
and  near  its  close,  Mr.  Quarles  said:  "These  corporations  have  no  feelings. 
Their  sensitive  nerve  leads  only  to  a  dividend.  You  have  warm  hearts  beat- 
ipg  under  your  waistcoats,  but' this  corporation  can  only  be  reached  through 
the  sensibility  of  the  pocket."  After  the  statement  of  the  foregoing  pro- 
ceedings the  bill  of  exceptions  proceeds  as  follows:  "  To  each  of  which  remarks 
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80  made  the  defendant's  counsel  objected  and  excepted.  The  court  adjourned 
at  the  conclusion  of  the  argument  until  the  next  morning. " 

The  remarks  of  counsel  just  above  quoted  were  improper, — the  more  espe- 
cially so  since  it  appears  the  alleged  excuse  for  indulging  in  them  was  un- 
founded in  fact;  yet  we  must  believe  that  counsel  understood  that  Gen.  Wink- 
ler made  or  suggested  the  argument  imputed  to  him.  However  that  may 
be,  Mr.  Quarles,  when  interrupted  by  Mr.  Smith,  frankly  stated  that  there 
was  no  proof  of  the  dividend  of  the  defendant;  that  he  did  not  refer  to  tlie 
matter  as  a  fact  proven,  and  did  not  state  that  the  company  had  paid  divi- 
dends; that  he  was  only  putting  conjecture  against  conjecture,  both  outside 
of  the  proofs.  It  seems  to  us  that  it  is  possible  to  prevent  any  supposable 
wrong  or  injury  to  the  defendant  as  the  result  o|  the  improper  remarks  of 
counsel.  Such  result  was  prevented  by  the  disclaimer  of  counsel.  To  hold 
that  the  jury  might  be  prejudiced  against  the  defendant  by  those  remarks, 
and  that  their  verdict  might  be  tainted  with  such  prejudice,  after  counsel  had 
expressly  told  them  there  was  no  proof  on  the  subject,  and  that  he  did  not 
mean  to  state  that  the  company  paid  dividends,  would  be  a  gross  imputation 
upon  their  integrity  and  intelligence.  It  is  also  worthy  of  remark  that  Mr. 
Quarles,  when  he  made  the  remarks  in  question,  was  evidently  maintaining 
tliat  it  was  the  duty  of  the  defendant  to  employ  conductors  as  well  as  drivers 
on  the  cars;  and  that  this  proposition  was  not  submitted  to  the  jury,  and  does 
not  enter  into  the  determination  of  the  case. 

We  think  the  last  remarks  of  counsel  to  which  exception  was  taken  are 
harmless.  The  purport  of  them  seems  to  be  that  the  defendant  was  organized, 
and  prosecuted  its  business  for  the  purpose  of  pecuniary  gain;  that  it  had  no 
physical  body  or  parts,  and  hence  could  only  be  reached  in  a  financial  way, 
while  the  jurors  had  real  hearts,  properly  located,  and  of  the  proper  tempera- 
ture. True  the  remarks  are  quite  rhetorical,  but  they  seem  to  be  but  a  burst 
of  the  enthusiasm  of  counsel,  kindled  by  his  theme,  and  culminating  in  his 
peroration.  We  cannot  think  that  his  language,  in  the  connection  in  which 
it  was  spoken,  could  possibly  have  affectd  the  verdict. 

3.  The  next  morning,  after  the  arguments  in  the  case  had  been  closed,  but 
before  the  court  'charged  the  jury,  counsel  for  defendant  asked  to  have  one 
Lindsey  Webb  sworn  and  examined  as  a  witness  for  the  defendant.  It  ap- 
peared by  the  affidavit  of  Webb  that  when  the  car  in  question  was  stopped  at 
the  Marshall  street  crossing  he  was  near  the  corner  of  Cass  and  Ogden  streets, 
going  east  to  g^t  upon  the  car;  that  he  heard  no  car  bell  ring  before  the  car 
stopped,  and  is  certain  none  was  rung  before  it  sUu*ted  again.  After  it  started 
he  heard  two  sharp  rings  of  the  bell,  when  the  car  again  stopped  15  to  25  feet 
west  of  the  crossing.  He  entered  the  car  and  had  a  conversation  with  the 
passengers  therein  concerning  the  accident  to  plaintiff.  He  details  this  con- 
versation at  some  length  in  his  affidavit,  but  it  clearly  would  have  been  in- 
admissible as  testimony  in  the  case.  It  occurred  in  the  absence  of  the  plain- 
tiff, and  was  not  of  the  res  gestce.  The  substance  of  his  proposed  testimony 
is  that  his  attention  was  directed  to  the  car;  that  he  could  have  heard  the  car 
bell  hiul  it  rung;  and  that  he  did  not  hear  it  ring  until  after  the  car  started 
from  the  crossing.  The  counsel  sufficiently  excused  his  failure  to  call  Webb 
as  a  witness  earlier  in  the  trial.  After  using  great  diligence  he  failed  to  dis- 
cover the  testimony  until  the  morning  he  sought  to  introduce  it.  The  court 
denied  the  request  to  allow  Webb  to  be  sworn  and  examined  as  a  witness. 

Several  passengers  who  were  in  the  car  at  the  time  testified  that  they  heard 
no  bell  ring  before  the  accident,  and  some  of  them  assert  more  or  less  posi- 
tively that  none  was  rung.  These  witnesses  had  as  good,  perhaps  better, 
opportunities  than  Webb  to  know  whether  the  bell  was  or  was  not  rung. 
The  attention  of  some  of  them  was  directed  to  the  matter  by  circumstances 
then  present  as  strongly  as  was  that  of  Webb,  and  they  appear  to  be  equally 
credible.    Tbeee  facts  seem  to  render  the  proposed  testimony  uf  Webb  entirely 
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cumulative.  It  is  not  the  case  of  different  witnesses  testifying  to  different 
speciiic  facts,  all  tending  to  prove  the  same  general  proposition,  but  of 
different  witnesses  testifying  to  the  same  fact.  Herein  lies  the  -distinction 
between  this  case  and  the  cases  of  Wilson  v.  Plank,  41  Wis.  94,  and  Smith 
V.  S7nith,  51  Wis.  665,  S.  C.  8  N.  W.  Rep.  868.  cited  for  the  defendant.  Wo 
think  it  was  within  the  sound  discretion  of  the  trial  court  to  open  the  case 
and  admit  the  testimony  or  to  refuse  to  do  so.  We  are  unable  to  say  that  such 
refusal  was  an  abuse  of  that  discretion.  The  remarks  in  the  opinion  of  SUtoart 
V.  Stewart,  41  Wis.  624,  relative  to  letting  in  newly-discovered  evidence 
after  the  proofs  have  been  closed,  are  made  with  reference  to  suits  in  equity. 
Probably  they  are  also  applicable  in  a  case  at  law  tried  without  a  jury.  But 
in  jury  trials  due  and  orderly  procedure  is  usually  more  necessary,  and  often 
cannot  be- departed  from  as  safely  as  in  the  other  classes  of  crises  mentioned. 
4.  We  will  now  consider  the  errors  assigned  upon  the  charge  of  the  court, 
and  the  refusal  to  give  a  portion  of  an  instruction  asked  in  behalf  of  the  de- 
fendant. 

(1)  The  whole  instruction  last  mentioned  is  as  follows:  *' Although  the 
law  allows  parties  to  be  witnesses  on  their  own  behalf,  their  testimony  is  to 
be  examined  with  greater  scrutiny  than  that  of  disinterested  witnesses.  You 
may  consider,  in  determining  upon  the  credibility  of  the  plaintiff's  state- 
ment, the  motive  she  had  to  testify  in  her  own  favor;  and  you  should  espe- 
cially remember  how  far  she  is  contradicted  by  disinterested  witnesses  upon 
the  most  material' matters. "  The  court  gave  the  first  sentence  of  the  pro- 
posed instruction,  and  refused  to  give  the  last  sentence  thereof.  When  the 
court  told  the  jury  that  they  were  to  scrutinize  the  plain  tiff  ^s  testimony  more 
closely  than  they  were  required  to  scrutinize  the  testimony  of  witnesses  who 
were  not  interested  in  the  result  of  the  action,  (for  that  is  what  the  instruc- 
tion means,)  he  charged  them,  by  direct  and  unmistakable  implication,  not 
only  that  they  might  consider  in  determining  upon  the  credibility  of  the 
plaintiff's  statement  the  motive  she  had  to  testify  in  her  own  favor,  but  that 
they  must  consider  the  fact  that  she  was  testifying  in  her  own  behiilf,  and 
for  that  reason  it  was  their  duty  to  give  greater  scrutiny  to  her  testimony. 
Moreover,  the  testimony  of  an  interested  witness,  in  his  own  favor,  is  al- 
ways looked  upon  with  distrust  and  suspicion,  especially  if  it  is  opposed  by 
disinterested  testimony;  and  a  jury  will  naturally  scrutinize  such  interested 
testimony  very  closely,  and  will  necessarily  have  regard  to  the  motive  of  self- 
interest  which  may  have  influenced  the  witness,  before  accepting  his  testi- 
mony as  true,  even  though  a  specific  instruction  to  do  so  has  not  been  given. 

The  remaining  portion  of  the  rejected  instruction — that  the  jury  should 
especially  remember  how  far  the  plaintiff  was  "contradicted  by  disinterested 
witnesses  upon  the  most  materiad  matters" — was  abundantly  given  in  the 
general  charge,  and  more  fully  and  specifically  than  was  called  for  by  the 
proposed  instruction.  The  court  therein  referred  to  the  testimony  of  sev- 
eral witnesses,  naming  them,  whose  testimony  tended  to  show  that  plaintiff 
did  not  ring  the  bell  as  a  signal  that  she  desired  to  leave  the  car  at  Marshall 
street,  and  especially  mentioned  certain  circumstances  to  which  those  wit- 
nesses testified  tending  to  show  that  had  the  plaintiff  rung  the  car  bell  they 
would  have  seen  her  do  so,  and  would  have  remembered  the  fact.  Surely  that 
was  a  sufficient  instruction  on  the  subject,  and  the  defendant  was  not  enti- 
tled to  a  repetition  of  it.  While,  therefore,  the  portion  of  the  proposed  instruo- 
tion  which  the  court  refused  to  give  contains  a  correct  statement  of  the  law, 
it  was  not  error  to  reject  it  because  the  same  was  sufficiently  given  in  the 
charge  to  the  jury. 

(2)  The  court  gave  an  instruction  to  the  effect  that  if  the  plaintiff  was  neg- 
ligent, and  her  negligence  contributed  to  the  injury  of  which  she  complains, 
she  cannot  recover;  but  there  is  an  expression  in  the  instruction  which  it  is 
claimed  might   have  led  the  jury  to  understand  that  she  could  recover. 
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although  herself  negligent,  unless  the  car  driver  was  in  the  exercise  of 
proper  care  and  prudence  at  the  time.  Of  course,  the  learned  county  judge 
meant  nothing  of  the  kind,  and  elsewhere  in  his  charge  laid  down  the  law  on 
the  same  subject  correctly  and  clearly.  But  the  criticised  instruction  is  quite 
immaterial.  The  case  turns  on  the  special  findings.  The  general  verdict 
for  the  plaintiff  is  not  considered  in  tiie  determination  of  this  appeal.  The  con- 
sequences of  the  contributory  negligence  of  the  plaintiff  do  not  affect  any  of 
the  findings  contained  in  the  special  verdict,  and  an  erroneous  instruction 
on  that  subject  could  do  no  harm,  or  a  correct  one  any  good,  to  either  party. 

(3)  The  jury  were  further  instructed  as  follows:  "The  rule  of  law  is  timt 
the  positive  testimony  of  one  credible  witness  to  a  fact  is  entitled  to  more 
weight  than  the  testimony  of  several  witnesses  equally  credible  who  testify 
negatively,  or  to  collateral  circumstances  merely  persuasive  in  their  character 
from  which  a  negative  may  be  inferred."  Error  is  assigned  upon  this  in- 
struction. It  embodies  the  rule  laid  down  in  3  Greenl.  Ev.  §  375,  and  applied 
by  this  court  in  Ralph  v.  Chicago  dk  N.  W.  Hy.  Co,,  32  Wis.  177.  See,  also, 
Bohan  v.  Milwaukee,  L.  8.  ^  W.  Ry,  Co,,  61  Wis.  391;  S.  C.  21  N.  W.  Rep. 
241.  Counsel  do  not  challenge  the  accuracy  of  the  rule  in  a  proper  case,  but 
maintain  that  this  is  not  such  a  case.  The  cause  was  tried  in  the  county  court 
on  the  tlieory  that  if  the  plaintiff  rung  the  car  bell  either  before  the  car 
reached  Marshall  street  or  while  it  was  standing  on  the  west  crossing  of  that 
street,  she  was  entitled  to  recover;  otherwise  not.  That  was  the  material 
issue  litigated  on  the  trial.  The  plaintiff  testified  that  she  rang  the  bell  both 
before  the  car  reached  Marshall  street  and  while  it  was  standing  at  the  west 
crossing  of  that  street  just  as  she  started  to  leave  the  car.  Of  course  that  is 
positive  testimony.  On  the  other  hand,  the  driver  and  six  passengers  who 
were  in  the  car  each-  testified  that  he  or  she  did  not  hear  the  car  bell  ring  un- 
til it  was  rung  by  a  lady  passenger  just  as  plaintiff  was  falling  from  the  car. 
Some  of  these  witnesses  are  very  positive  that  the  plaintiff  did  not  ring  the 
bell  at  any  time,  and,  as  already  observed,  they  state  circumstances  tending 
to  show  that  had  she  rung  the  bell  they  would  have  been  likely  to  see  her  do 
80,  and  to  remember  the  fact.  The  circumstances  thus  testified  to  tend  to  in- 
crease the  weight  of  the  testimony  of  those  witnesses;  yet.  after  all,  their  tes- 
timony that  the  plaintiff  did  not  so  ring  the  bell,  or  that  they  did  not  see  her 
do  so,  and  would  have  seen  her  ring  it  had  she  done  so,  no  matter  how  posi- 
tive it  may  be  in  form,  is  negative  testimony.  It  may  be  reliable  testimony, 
—it  may  be  convincing  under  the  circumstances, — but  it  is  essentially  nega- 
tive testimony.  Such  being  its  character,  and  it  being  opposed  by  positive 
testimony  to  the  contrary  which  the  jury  were  at  liberty  to  believe,  the  rule 
of  evidence  stated  to  the  jury  was  applicable,  and  it  was  not  error  to  give  it. 

5.  The  learned  counsel  for  the  defendant  maintained  in  argument,  with 
great  earnestness  and  ability,  that  the  first  and  second  special  findings  are 
nnsupported  by  testimony,  and  that  there  should  be  a  new  trial  for  that  rea- 
son. Those  findings  are  that  the  plaintiff  rang  the  car  bell  before  the  car 
reached  Marshall  street  as  a  signal  that  she  intended  to  leave  the  car  at  the 
crossing  of  that  street,  and  that  she  again  rang  it  shortly  after  the  car  came 
to  a  halt  at  that  crossing.  Upon  the  theory  on  which  the  cause  was  tried, 
one  of  these  findings  is  indispensable  to  a  recovery  by  the  plaintiff,  and  so  the 
jury  were  instructed.  Counsel  for  the  plaintiff  claim  that  the  ringing  of  tlie 
bell  by  the  plaintiff,  or  her  failure  to  ring  it,  is  not  the  controlling  fact  in  the 
case,  but  that  she  is  entitled  to  recover  on  other  grounds,  oven  if  she  did  not 
ring  the  bill.  The  argument  is  that  before  starting  the  car  from  the  crossing 
it  was  the  duty  of  the  driver  to  see  that  no  passenger  was  in  the  act  of  leav- 
ing it,  even  though  the  usual  signal  that  some  one  of  them  desired  to  do 
so  had  not  been  given.  This  may  be  a  correct  rule  of  law,  or  it  may  not. 
We  do  not  determine  the  point.  We  agree  with  the  trial  judge  that  the  only  neg- 
ligence charged  in  the  complaint  was  the  starting  of  the  car  after  the  plaintiff 
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had  rung  the  bell,  before  she  had  a  reasonable  time  in  which  to  alight  there- 
from. The  question  is,  therefore,  does  the  testimony  support  the  above-men- 
tioned findings  in  the  special  verdict?  The  testimony  in  regard  to  the  alleged 
ringing  of  the  bill  by  the  plaintiff  has  already  been  sufficiently  stated.  The 
plaintiff  testified  positively  that  she  rang  it  before  the  car  reached  Marshall 
street,  and  again  while  it  stood  on  the  crossing.  It  is  claimed  that  there  i» 
other  testimony  tending  te  corroborate  her  statements  in  that  behalf.  We  do 
not  stop  to  inquire  whether  the  claim  is  a  valid  one,  but  choose  rather  to  dis- 
pose of  the  case  on  the  hypothesis  that  the  plaintiff  gave  the  only  testimony 
in  support  of  the  ch^illenged  findings.  Seven  witnesses  gave  testimony  tend- 
ing, in  a  greater  or  less  degree,  to  controvert  that  of  the  plaintiff;  but,  as  be- 
fort!  slated,  the  testimony  of  the  plaintiff  is  positive,  while  that  of  the  oppos- 
ing witnesses  is  negative.  It  was  competent  for  the  jury  to  credit  the  positive 
testimony  of  the  plaintiff,  as  they  evidently  did. 

Tliis  court  has  held  that  where  a  transaction  is  established  by  positive  and 
satisfactory  testimony,  the  mere  negative  testimony  of  persons  present  at  the 
time,  to  the  effect  that  they  did  not  see  or  hear  or  know  of  the  transaction,  is 
not  sufficient  to  justify  a  finding  that  no  such  transaction  took  place.  Bohan 
v.  Milwaukee,  L,  S.  &  W,  Ry,  Co,,  61  Wis.  391;  S.  C.  21  N.  W.  Rep.  241- 
See,  also,  MusUr  v.  Chicago,  M,  ^  St,  P.  Ry,  Co,,  61  Wis.  325;  S.  C.  21  N. 
W.  Rep.  223.  It  should  be  observed  that  these  cases  turned  upon  the  weak- 
ness of  tlie  negative  testimony,  and  furnish  no  rule  for  cases  in  which  such 
testimony  is  strengthened  by  the  attending  circumstances.  But  we  are  not 
aware  that  it  has  ever  been  held  in  any  case  that  a  jury  must  disregard  the 
positive  testimony  of  a  given  fact,  and  find  against  it  merely  because  there 
is  much  negative  testimony  tending  to  show  the  non-existence  of  the  fact. 
We  conclude  that  the  findings  under  consideration  are  supported  by  the 
proofs. 

6.  The  only  remaining  question  to  be  determined  is,  were  the  damages  as- 
sessed by  tlie  jury  excessive?  The  plaintiff  was,  when  injured,  an  unmarried 
woman  70  years  of  age.  The  jury  might  properly  have  found  that  she  wiis 
an  active  woman,  physically  sound  and  healtliy,  and  able  and  competent  to 
earn  money  by  teaching  music  and  doing  fancy  needle-work.  *  They  might 
also  have  found  from  the  evidence  that  the  injury  in  question  has  perma- 
nently destroyed  the  use  of  one  of  her  limbs;  that  she  will  be  a  cripple  for 
life;  that  her  health  is  greatly  impaired;  that  she  had  suffered,  and  would 
thereafter  suffer,  great  pain  by  reason  of  the  injury;  that  it  had  impaired  if 
not  shattered  her  nervous  system;  that  it  had  incapacitated  her  for  her  usual 
pursuits;  and  that  her  expenses  for  nursing  and  medical  and  other  attend- 
ance were  several  hundreds  of  dollars.  This  court  has  never  disturbed  a  ver- 
dict in  such  a  case  for  mere  excessiveness  of  damages.  The  furthest  it  has 
ever  gone  in  that  direction  was  in  Baker  v.  City  of  Madison,  62  Wis.  137, 
S.  C.  22  N.  W.  Rep.  141,  where  a  veniict  for  S6,000  was  held  excessive  be- 
cause on  the  same  evidence,  on  former  trials,  one  jury  had  assessed  the  dam- 
ages at  $3,000  and  another  at  $2,500.  It  is  strongly  intimated  in  the  opinion 
in  that  case,  and  might  as  well  have  been  expressly  declared,  that  had  the 
$6,000  verdict  been  the  first  one  in  the  case  it  could  not  have  been  properlv 
disturbed.  So,  in  McLimans  v.  Lancaster,  63  Wis.  696,  S.  C.  23  X.  W.  Rep.  689, 
there  had  been  a  trial  and  a  verdict  for  plaintiff  for  $2,000.  A  new  trial 
having  been  granted,  the  second  jury  assessed  the  plaintiff^s  damages  at 
$8,000.  While  the  action  was  pending  a  law  was  enacted  limiting  damages 
in  that  class  of  actions  to  $5,000.  In  deference  to  the  legislature,  and  hav- 
ing due  regard  to  the  vast  disparity  between  the  two  verdicts,  we  reduced 
the  recovery  to  $5,000.  But  we  have  here  no  such  case.  This  is  the  first 
verdict.  The  injury  is  permanent  and  a  very  grievous  one.  The  unfortu- 
nate plaintiff  is  undoubtedly  doomed  to  a  life  of  decrepitude,  dependence, 
and  pain.    The  rule  firmly  established  in  this  court  by  numerous  adjudica- 
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tions  forbids  any  interference  with  the  verdict  for  alleged  excessiveness  of 
damages. 

Finding  no  rulings  of  the  trial  court  of  which  the  defendant  can  justly 
oompiain,  we  cannot  disturb  its  judgment.    Judgment  affirmed. 


Db  Pere  Co.  v.  Ratner  and  another. 
Filed  February  23,  1886. 

1.  Lakdlobd  ahp  Tenant — Liability  of  Assionbb  fob  Hbnt. 

Where  a  lessee  assigns  his  term,  the  assignee  who  goes  Into  possession  of  the 
leased  premises  is  liable  to  the  lessor  for  the  rent  reserved  in  the  lease. 

2.  Same— Liability  of  Tenant  Holding  Oveb  fob  Rent. 

Where  a  tenant,  after  the  expiration  of  hia  lease,  holds  over,  with  the  consent  of 
the  landlord,  he  will  be  liable  for  the  rent  stipulated  in  the  lease. 

8.  Samb— FoBMEB  Opinion  Corbrctrd. 

Former  opinion,  reported  in  22  N.  W.  Rep.  761,  corrected. 

Appeal  from  circuit  court,  Brown  county. 

J.  Cdk  A.  C,  Neoille,  for  respondent,     ffudd  <fe  Wigman,  for  appellants. 

Lton,  J.  This  case  was  argued  at  a  former  term,  and  an  opinion  filed 
therein.  The  judgment  of  the  circuit  court  was  reversed.  22  N.  W.  Rpp. 
761.  Because  the  court  misapprehended  some  most  material  facts  in  the  cnse 
a  rehearing  was  granted.  The  cause  has  been  again  argued.  It  is  only 
necessary  to  correct  those  errors  here,  without  restating  the  facts  of  the  case. 
A  reference  to  the  statement  of  the  case  in  the  former  opinion  as  herein 
corrected,  must  suffice. 

It  is  said  in  the  former  opinion  that  the  deed  of  1854,  executed  by  the  ad- 
ministrator of  the  estate  of  Cox  to  Lawton,  the  grantor  of  the  plain tilT,  was 
not  recorded  until  November  30,  1858.  A  closer  examination  of  the  volu- 
minous and  complicated  record  discloses  that  it  was  duly  recorded  March  15, 
1854,  two  duys  after  its  date. 

It  is  also  said  in  that  opinion  that  the  deed  of  the  equity  of  redemption 
in  the  premises  in  controversy,  by  the  assignee  in  bankruptcy  of  Ell  wood 
Loy,  was  executed  in  1870  to  the  purchasers  of  the  premises  under  a  mortgage 
foreclosure  sale.  The  facts  are  it  was  executed  to  the  executors  of  Joixlan, 
the  deceased  mortgagee  of  the  premises,  September  30,  1871,  and  was  duly 
recorded  October  6,  1871.  The  error  in  date  was  caused  by  a  cleric^il  mis- 
take in  printing  the  finding  of  the  court  as  to  that  deed.  The  error  in 
the  description  of  the  grantees  is  immaterial.  It  may  be  further  stated  that 
the  deed  executed  by  the  administrator  of  the  estate  of  Cox  to  Barrows,  of 
the  Wilcox  mill  property,  was  recorded  November  30,  1858;  and  that  the 
lease  of  April  4,  1861,  executed  by  the  plaintiff  to  Barrows,  was  recorded 
September  19,  1871. 

It  was  assumed  in  the  former  opinion  that  such  lease  expired,  by  its  terms, 
April  4,  1871.  In  respect  to  the  piling-ground  and  wharf-lot,  it  did  then 
expire;  but  in  respect  to  the  extra  water-power  therein  leased,  it  did  not 
expire  until  April  1,  1880.  This  mistake  now  seems  to  the  writer  to  have 
been  inexcusable.  We  will  now  briefly  consider  the  case  in  the  light  of  these 
corrected  facts. 

1.  As  to  the  extra  water-power  specified  in  the  lease  of  1861.  It  will  be 
remembered  that  one  of  the  defendants  became  the  owner  of  the  Wilcox  mill 
property  in  1873,  under  mesne  conveyances  from  Barrows,  who  was  the 
grantee  of  the  administrator  of  the  Cox  estate.  Cox  is  the  common  source 
of  title.    None  of  those  conveyances  expressly  include  such  extra  water-power 
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in  terms.  The  itniuediate  grantee  of  Barrows  was  EUwood  Loy.  The  deed 
to  Loy  was  executed  in  1865.  In  1867  he  paid  or  t(»ndered  to  the  plaintiff 
the  rent  of  the  extra  water-power  and  piling-ground,  under  the  lease  of  1861, 
and  us  the  assignee  of  such  lease.  This  was  an  effectual  attornment  by  him 
to  the  plaintil!',  which  undoubtedly  charged  him  as  tenant  of  the  plaintiff  in 
respect  to  such  extra  water-power  and  piling-ground  under  the  lease  of  1861. 
The  title  of  the  property  so  conveyed  to  him  by  Barrows  remained  in  Loy,  or 
(what  is  the  same  thing  by  reason  of  their  privity)  in  his  assignee  in  bank- 
ruptcy, until  the  latter  conveyed  to  the  executore  of  Jordan,  who  are  the 
immediate  grantors  of  one  of  the  defendants.  This  last-mentioned  convey- 
ance was  not  recorded  until  after  the  lease  of  1861  had  been  recoixled.  Hence 
each  grantee  of  the  Wilcox  mill  property,  from  Loy  to  the  defendants,  in- 
clusive, took  his  conveyance  with  notice,  actual  or  constructive,  of  the 
existence  and  terms  of  the  lease  of  1861.  The  extra  water-power  sp(*cified 
in  that  lease  was,  during  the  term  of  the  lease,  appurtenant  to  the  Wilcox 
mill,  and  a  conveyance  of  such  mill  property,  with  the  appurtenances,  neces- 
sarily operated  as  an  assignment  of  the  lease  thereof  to  the  grantee.  T!ie 
defendants  have  used  such  extra  water-power  in  the  mill  since  one  of  them 
became  the  owner  of  the  mill  property,  knowing  that  their  grantees  used  the 
same  under  the  lease,  and  have  failed  to  show  any  other  rigiit  to  its  use.  It 
seems  necessarily  to  result  that  such  use  must  be  referred  to  the  lease  thus 
assigned  to  one  of  them,  and  hence  that  they  are  tenants  of  the  plaintiff  in 
respect  to  such  extra  water-power,  and  chargeable  with  the  rent  therefor 
reserved  in  the  lease  of  1861.  This  is  but  an  application  of  the  familiar  rule 
that,  if  a  lessee  assigns  his  term,  the  assignee  who  goes  into  possession  of  the 
leased  premises  is  liable  to  the  lessor  for  the  rent  reserved  in  the  lease. 

2.  The  only  circumstance  deemed  material  wliich  distinguisiies  the  claim  for 
the  use  of  the  piling-ground  and  wharf -lot  from  that  for  the  use  of  the  extra  wa- 
ter-power is  that  the  term  specified  in  the  lease  had  expired,  as  to  those  parcels, 
before  the  defendants  entered  upon  them.  Tlie  facts  now  appear  that  tlie  de- 
fendants and  their  grantors,  when  their  respective  conveyances  were  executed, 
were  chargeable  with  record  notice  that  the  administrator  of  the  Cox  estate 
conveyed  these  parcels  to  Lawton,  the  grantor  of  the  plaintiff,  in  1854;  and 
the  defendants  were  chargeable  with  similar  notice  that  their  remote  grantor. 
Barrows,  held  those  parcels  as  tenant  of  the  plaintiff.  Although  the  term 
specified  in  the  lease  had  expired  when  one  of  the  defendants  took  a  convey- 
ance of  the  Wilcox  mill  property,  yet  it  does  not  appear  that  the  plaintiff  ever 
entered  upon  such  parcels,  or  that  there  was  any  formal  surrender  of  them. 
The  defendants'  grantors  retained  the  actual  possession  of  the  piling-ground 
until  they  conveyed  it  in  1873;  and,  although  they  took  no  actual  possession 
of  the  wharf-lot,  it  does  not  appear  that  it  was  ever  vacated,  ready  for  reoo- 
cupancy,  by  the  plaintiff.  The  defendants  assert  no  right  to  either  parcel, 
except  such  as  they  derive  through  the  conveyance  of  the  mill  property,  pil- 
ing-ground, and  appurtenances,  to  one  of  them.  The  effect  of  that  convey- 
ance upon  the  lease  has  already  been  considered.  Prom  these  facts  we  think 
the  conclusions  must  follow  that  although  the  term  specified  in  the  lease  ex- 
pired in  1871,  yet  there  was  a  holding  over  with  the  consent  of  the  plaintiff, 
and  that  the  tenancy  of  the  grantees  of  Barrows,  including  the  defendants, 
did  not  thereby  terminate,  but  continued  a  tenancy  from  year  to  year,  or  at 
will,  subject  to  the  conditions  of  the  lease  of  18t)L  If  we  are  correct  in  tliese 
views,  it  follows  that  the  defendants  are  liable  for  the  stipulated  rent  of  those 
parcels,  as  well  on  general  principles  of  law,  as  under  section  2189,  llev.  St. 
See,  also,  Wittman  v.  Milwaukee,  L.  JS.  <&  W.  Ry.  Co.,  51  Wis.  89;  S.  C.  8  N. 
W.  Rep.  6. 

There  is  some  testimony  tending  to  show  a  conveyance  of  the  mill  property 
by  the  defendant  owner  in  1874.  If  such  is  the  fact,  it  is  immaterial.  The 
defendants  remained  in  possession  of  the  leased  property,  and  operated  the 
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mill,  nntil  this  action  was  commenced,  and  tliat  is  sufficient  to  fix  their  lia- 
bility for  tlie  rent.  We  are  thus  brought  to  the  conclusion  that  the  judg- 
ment of  the  circuit  court  is  correct.    It  must  therefore  be  affirmed. 


Brothers  v.  Williams. 
Filed  February  23,  1886. 

1.  PLBABrKO — AkBNDMENT  CHANGING  ACTION  AT  LaW  TO  OnK  FOR  EQUITABLE  RbLIBF. 

An  amendiuent  of  a  pleading  in  an  action  at  law  that  would  change  the  action  to 
one  for  equitable  relief  cannot  be  allowed. 

2.  Jun-icB  OF  Peace— Transfee  of  Case— CJosra— Continuance. 

Where  an  application  for  a  change  of  place  of  trial  is  made  before  any  continu- 
ance of  the  case  has  been  granted,  costs  cannot  be  imposed  upon  the  applicant.    . 

Appeal  from  circuit  court,  Milwaultee  county. 

The  plaintiff  commenced  two  actions  against  the  defendant  before  differ- 
ent justices  of  the  peace  in  the  county  of  Waukesha.  Each  action  was  com- 
menced by  attachments,  under  which  the  property  of  the  defendant  was 
seized.  The  defendant  being  absent  from  the  state,  service  of  process  upon 
him  was  obtained  by  publication,  pursuant  to  the  statute.  He  did  not  appear 
before  the  justice  in  either  action.  In  each  case  the  plaintiff  put  in  a  com- 
plaint for  the  care  and  keeping  of  a  certain  horse,  (a  bay  filly  called  Fedora 
in  one  case,  and  a  bay  gelding  in  the  other ,>  for  going  to  Racine  after  both 
horses,  and  for  expenses  of  shoeing  one  oi  them.  The  plaintiff  made  his 
proofs,  and  had  judgment  in  each  action  for  the  amount  of  his  claim.  He 
ttiereupon  gave  the  bond  required  by  statute  in  such  cases,  (Rev.  St.  §  8715,) 
and  obtained  execution  upon  each  judgment.  A  f  ter  the  issuing  of  executions 
the  defendant  appealed  both  actions  to  the  circuit  court  of  Waukesha  county, 
and  then  procured  a  change  of  the  place  of  trial  to  the  circuit  court  of  Mil- 
waukee county,  for  the  reason  that  he  resided  in  that  county.  He  also  inter- 
posed answers  to  the  respective  complaints.  Within  20  days  after  the  answers 
were  served  the  plaintiff  applied  to  the  court  for  leave  to  file  and  serve  pro- 
posed amended  complaints  therein.  These  stated  a  cause  of  action  in  each 
case  under  section  3344,  Rev.  St.,  and  claimed  a  livery  or  boarding  stable  keep- 
er's lien,  under  the  statute,  upon  the  horse  for  the  care  and  keeping  of  which 
the  action  was  originally  brought.  The  court  refused  leave  to  file  the  same, 
with  $10  costs  of  each  motion,  The  plaintiff  filed  affidavits  of  the  preju- 
dice of  the  circuit  judge,  and  obtained  orders  changing  the  place  of  trial  of 
both  causes  to  the  county  court.  Each  of  these  orders  impose  upon  tiie 
plaintiff  $10  costs  of  motion.  The  plaintiff  appeals  iu  each  case  from  the 
order  refusing  him  leave  to  file  and  serve  the  proposed  amended  complaint, 
and  from  so  much  of  the  order  changing  the  place  of  trial  to  the  county  court 
as  imposes  costs  of  motion  upon  him. 

Sumner  cfe  I'tUlar,  for  appellant.  W.  J.  Turner  tmd  W.  C.  Williams,  for  re- 
spondent. 

Lton,  J.  1.  These  actions  were  brought  as  common-law  actions,  and  were 
prosecuted  as  such  to  judgment  and  execution.  The  complaints  are  on  the 
common  counts,  for  care  and  feed  of  horses,  and  in  one  case  for  money  paid 
and  expended  for  the  use  and  benefit  of  the  defendant,  and  the  usual  com- 
mon-law judgments  for  damages  were  rendered  by  the  respective  justices. 
The  proposed  amended  complaints,  had  they  been  received,  would  have  con- 
verted the  actions  into  actions  to  enforce  specific  liens. 

The  enforcement  of  specific  liens  is  usually  a  matter  of  equitable  cogni- 
zance, and  although  the  same  power  may  be  conferred  by  statute  upon  courts 
of  law,  that  does  not  change  the  nature  of  the  relief  granted.  It  is  still  es- 
sentially equitable.  It  has  often  been  ruled  that  an  amendment  is  unauthor- 
ized by 'law  which  changes  a  pleading  in  which  legal  relief  is  demanded  into 
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one  for  equitable  relief.  This  case  seems  bo  be  within  the  principle  of  that 
rule.  But  the  point  is  directly  ruled  in  Johnson  v.  Filkington,  39  Wis.  62. 
That  was  an  action  to  enforce  a  statutory  lien  upon  defendant's  house  for 
work  done  thereon  and  materials  furnished  therefor.  The  complaint  con- 
tained the  necessary  averments  to  support  a  demand  for  such  relief.  The 
plaintiff  sought  to  amend  his  complaint  by  substituting  a  cause  of  action  for 
damages  for  the  breach  of  a  contract  in  respect  to  such  worlE  and  materials. 
That  is  to  say,  he  sought  to  change  his  action  for  statutory  relief  equitable  in 
its  nature,  to  one  for  common-law  relief  only  cognizable  at  law.  It  was  held 
that  the  cause  of  action  stated  in  the  proposed  amended  complaint  was  a  new» 
and  essentially  different^ one  from  that  stated  in  the  original  complaint;  and 
hence  that  leave  to  interpose  the  amended  complaint  was  properly  refused. 
The  principle  of  that  decision  is  applicable  here. 

In  an  action  on  a  promissory  note,  (in  which  the  complaint  counts  on  the 
note  alone,  and  demands  judgment  for  the  sum  due  upon  it  by  its  terms,) 
should  the  plaintiff  ask  the  cou^t  for  leave  to  amend  his  complaint  so  as  to 
aver  that  the  note  was  secured  by  mortgage,  and  demand  a  judgment  of  fore- 
closure, and  for  a  sale  of  the  mortgaged  premises,  no  one  will  maintain  that 
leave  to  do  so  should  be  granted;  yet  the  proposed  changes  in  the  complaints 
in  the  present  actions  are  not  dissimilar  in  principle  to  those  just  supposed. 
We  conclude  that  leave  to  interpose  the  proposed  amended  complaints  was 
properly  refused. 

2.  It  was  error  to  impose  costs  upon  the  plaintiff  in  the  orders  changing 
the  place  of  trial  to  the  county  court.  When  the  affidavits  of  prejudice  were 
Interposed  the  court  lost  all  jurisdiction  of  the  cases,  except  such  as  the  stat- 
ute expressly  confers.  The  statute  only  confers  power  (1)  to  make  an  order 
for  the  transmission  of  the  record  to  the  proper  court;  and  (2)  if  the  applica- 
tion for  such  order  is  made  after  any  continuance  in  the  action,  the  court 
must  impose  costs  upon  the  applicant  therefor.  Kev.  St.  719,  §  2625.  These 
applications  were  made  before  any  continuance,  and  hence  the  court  had  no 
authority  to  Impose  costs. 

3.  It  wi\s  claimed  in  argument  by  the  defendant  that  these  causes  had  been 
transmitted  to  the  county  court  before  return  was  made  to  these  appeals. 
The  records  do  not  sustain  the  claim.  The  appeals  are  to  the  circuit  court, 
and  the  clerk  of  that  court  makes  return  thereto  as  such  clerk.  There  is 
nothing  in  the  record  impeaching  his  return. 

The  order  in  each  case  refusing  the  plaintiff  leave  to  interpose  his  proposed 
amended  complaint  is  affirmed,  with  costs;  and  that  portion  of  the  order 
changing  the  place  of  trial  to  the  county  court  which  imposes  costs  upon  the 
plaintiff  is  reversed,  with  costs. 


Jones  t;.  Workman. 

FUed  February  28, 1888. 

Chattkl  Mobtqaob— DnoBimoH  or  Pbopbbtt— Faub  Rboital  ab  to  Looatkov  or 
Pbopebtt. 

Where  a  chattel  mortgage  of  a  horse  acctirately  deBcribes  it,  the  mere  fact  that 
it  was  not  at  the  place  where  the  mortgage  recited  it  as  being,  will  not  vitiate  the 

mortgage.^ 

Appeal  from  circuit  court.  Brown  county. 

G.  W.  Cats,  for  appellant.    F.  C,  Cody,  for  respondent. 

^Respecting  the  description  of  propertvgranted  by  a  mortgagor  In  a  chattel  mort- 
gage, see  Knapp  v.  Deitz,  (Wis.)  24  N.  wT  Rep.  471,  and  not^472,  473;  Peterson  v. 
Fole,  (Iowa,)  26  N.  W.  Rep.  677;  Caldwell  v.  Trowbridge,  26  N.  W.  R«).  48;  and  Cole  v. 
Kerr,  (Neb.)  26  N.  W.  Rep.  G96,  and  note,  600. 
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Lyon,  J.  Replevin  for  a  horse  of  which  the  plaintiff  claims  to  be  the  owner, 
and  which  the  defendant  took  from  his  possession  by  virtue  of  a  chattel  mort- 
gage. The  case  turns  mainly  upon  the  question  of  the  validity  of  the  mort- 
gage. The  circuit  court  held  it  valid,  and  gave  judgment  for  the  defendant, 
from  which  the  plaintiff  appeals.  The  mortgage  under  which  the  defendant 
claims  was  executed  to  him  by  one  M.  £.  Williams,  of  X>e  Pere,  and  includes, 
with  other  property,  "one  sorrel  stallion,  called  •  Templar,*  seven  or  eight  years 
old."  It  is  stated  in  the  mortgage  that  the  property  described  in  it  is  "now 
situated  and  being  at  the  livery-stable  of  M.  £.  Williams,  in  the  village  of 
De  Pere  and  county  of  Brown."  There  is  no  doubt  that  the  horse  thus  de- 
scribed is  the  one  in  controversy  here,  or,  at  least,  that  the  testimony  is  ample 
to  sustain  the  finding  of  the  court  to  that  effect.  When  the  mortgage  was 
executed,  the  horse  was  not  in  De  Pere,  but  was  at  Jtmesville,  in  the  hands 
of  one  Coventry,  from  whom  the  plaintiff  purchased  him  a  few  months  later. 
The  testimony  tends  to  show  that  Williams  owned  the  horse  when  he  executed 
the  mortgage,  and  that  Coventry  had  him  at  Janesville  as  the  bailee  of  Will- 
iams. The  testimony  is  that  Coventry  held  the  l^rse  under  a  lease  in  writ- 
ing, but  the  terms  of  the  instrument  do  not  appear.  The  court  found  that 
M  illiams  was  such  owner,  and  that  Coventry  had  possession  of  the  horse  as 
servant  or  lessee  of  Williams.  We  think  the  findings  are  sustained  by  the 
testimony. 

The  question  chiefly  argued,  and  which  al6ne  remains  to  be  determined,  is, 
does  the  erroneous  statement  that  the  horse  was  in  De  Pere  vitiate  the  mort- 
gage? The  circuit  court  answered  this  question  in  the  negative,  and  we 
think  correctly.  Aside  from  such  erroneous  statement,  the  mortgage  con- 
tains an  accurate  and  a  sufilcient  description  of  the  horse.  This  brings  the 
case  within  the  maxim,  falsa  demonstratio  non  nocet  cum  de  corpore  constat, 
and  saves  the  mortgage.  Counsel  for  defendant  has  referred  us  to  several 
cases  similar  to  this  case  wherein  this  maxim  has  been  applied.  None  have 
been  cited  to  the  contrary.  Indeed,  this  is  so  clear  a  case  for  the  application 
of  the  maxim,  we  should  not  expect  to  find  cases  to  the  contrary. 

The  judgment  of  the  circuit  court  must  be  affirmed. 


Eastland  v.  Fooo  and  others. 
FUed  March  16,  1S86. 

1.  Wats — Sfrbhs— Dedioatiow— Evidencb—Villagk  Plat. 

Id  an  action  for  trespass  quare  clauawn  in  which  defendants  set  np  that  the 
locus  in  quo  was  a  street^  the  plat  of  the  village  in  which  the  alleged  street  was  lo- 
cated may  be  admitted  in  evidence  merely  to  show  the  situation  of  the  premises, 
and  to  enable  the  jory  to  get  a  better  idea  of  the  locality. 

i.  Sams — DaciiABATioNB  and  Acis  or  Owneb. 

In  order  to  prove  the  dedication  of  a  street  to  the  puhlic,  it  may  be  shown  that 
the  fomier  owner  of  the  land  sold  lots  laid  out  on  a  plat,  and  pointed  out  to  the 
porchaser  where  said  street  ran,  and  charged  more  for  such  lots  because  bounded 
by  said  street.^ 

S.  flAM  ■ — Jmtmmt  to  Dxdioatb. 

In  order  to  constitute  a  valid  dedication  to  the  public  of  a  highway  by  the  owner 
of  the  soil,  there  must  be  an  intention  on  the  part  of  the  owner  to  dedicate  it,  and 
it  must  appear  that  there  was  an  absolute  dedication  of  the  way  to  the  public. * 

4.  Sams— AocBPTAircB  bt  Public. 

The  owner  of  the  soil  must  not  only  intend  to  dedicate  the  land  as  a  highway, 
but  the  public  must  accept  the  dedication  in  order  to  constitnte  a  public  highway. 
To  constitute  such  acceptance  it  is  not  necessary  that  the  officers  of  the  town  or 
village  should  formally  accept  the  gift  in  behalf  of  the  public ;  but  travel  by  the 
public,  to  such  an  extent  atid  to  such  a  length  of  time  as  to  show  that  the  public 
convenience  and  accommodation  require  the  road,  is  a  sufficient  acceptance.* 

^8ee  note  at  end  of  case. 
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Action  for  trespass  qwir^  clauaum.  Defendants  claimed  that  the  locus  in 
quo  was  a  public  liigliway.    See,  further,  16  N.  W.  Eep.  632. 

Appeal  from  circuit  court,  Richland  county. 

Eastland  i&  Son,  for  appeliiint.    Miner  ft  Berryman^  for  respondent. 

Cole,  C.  J.  One  can  learn  the  nature  of  this  action  on  referring  to  5S 
Wis.  274,  and  16  N.  W.  Rep.  632.  On  the  last  trial  a  number  of  rulings 
was  made  by  the  learned  circuit  oourt  which  are  assigned  for  error.  It  is 
said  the  court  erred  in  allowing  Haseltine's  plat  of  the  village  of  Richland 
Center  to  be  introduced  in  evidence.  This  plat  was  offered  merely  to  show 
the  situation  of  the  premises,  and  to  enable  the  jury  to  get  a  better  idea  of 
the  locality.  It  was  restricted  to  this  purpose,  the  court  saying  that  it  was 
no  evidence  of  the  dedication  of  the  locus  in  quo  for  a  public  street.  It  seems 
to  us  the  plaintiff  could  not  have  been  prejudiced  by  the  admission  of  the 
plat  for  the  purpose  to  which  it  was  restricted.  Besides,  it  does  not  appear 
that  any  exception  was  taken  to  the  ruling  holding  the  plat  admissible  to  show 
the  situation  of  the  premises. 

The  next  error  assigned^  that  the  court  erred  in  permitting  Wesley  Fogo 
and  J.  S.  Fogo  to  testify  as  to  the  acts  of  the  village  board.  There  is  no 
proper  exception  to  the  admission  of  this  evidence,  even.  It  appears  that 
these  witnesses  testified,  in  substance^  but  not  strictly  in  response  to  ques- 
tions asked,  that  they  made  application  to  the  village  board  to  remove  the  ob- 
struction, and  that  the  board  ordered  it  removed.  This  testimony  was  ob- 
jected to  after  it  was  given,  but  no  motion  was  made  to  strike  it  out.  As- 
suming that  the  answers  of  the  witnesses  were  incompetent,  there  is  no  ex- 
ception which  brings  the  question  as  to  the  admissibility  of  the  testimony 
before  us. 

The  next  error  assigned  is  in  permitting  witnesses  to  testify  to  the  acts 
and  declarations  of  Haseltine  regarding  the  premises  where  the  alleged  tres- 
pass was  committed  being  a  public  street.  These  declarations  and  acts  all 
relate  to  a  time  when  Haseltine  was  the  owner  of  the  property.  The  object 
of  this  testimony  was  to  show  a  dedication  of  the  premises  by  the  owner  for  a 
highway.  That  the  owner  of  land  may  dedicate  the  same  to  the  public  use  by 
parol,  and  by  acts  which  show  a  deliberate  appropriation  of  it  to  such  use,  is 
a  doctrine  too  well  established  to  require  discussion.  See  Gardiner  v.  TisdcUe^ 
2  Wis.  115,  and  note  14  V.  &  B.  Ed.  p.  449.  "The  vital  principle  of  dedica- 
tion is  the  intention  to  dedicate, — ^the  animus  dedicandi, — and  whenever  this 
is  unequivocally  manifested,  the  dedication,  so  far  as  the  owner  of  the  soil  is 
concerned,  has  been  made."  Ang.  Highw.  §  142.  The  testimony  was  of 
persons  who  went  with  Haseltine  in  1856,  or  before  that  time,  to  lots  2  and 
3,  block  42, — on  a  plat  used  on  the  trial  to  show  the  situation  of  the  premises, 
— and  who  said  that  Haseltine  pointed  out  these  lots  as  being  corner  lots,  and 
represented  that  there  was  a  street  called  Union  street  abutting  the  block  on 
the  north.  One  of  the  witnesses,  William  Janney,  said  he  purchased  lots  2 
and  3  of  Haseltine  as  corner  lots,  and  was  required  to  pay  more  for  them  on 
account  of  having  the  advantage  of  a  street  on  both  sides.  This  was  the 
character  of  the  testimony  which  was  offered  to  show  dedication  of  a  strip 
on  the  north  of  block  42,  by  the  owner,  for  a  public  street.  It  is  very  plain 
that  such  acts  and  declarations  afford  strong,  if  not  conclusive,  proof  of  ded- 
ication. It  is  true,  Haseltine  contradicts  these  witnesses,  and  denies  that  he 
miule  any  such  representations.  But  the  credibility  of  the  witnesses  was  a 
matter  for  the  consideration  of  the  jury.  The  only  question  we  have  to  deal 
with  is  as  to  the  competency  of  such  proof  to  show  dedication  by  the  owner. 
And  it  is  very  clear  that  dedication  may  be  shown  by  such  acts  in  pais  as  well 
as  by  deed.  Persons  v.  Burdickp  6  Wis.  64,  to  which  plaintiff  referred  us, 
has  no  application  to  this  case. 

It  is  further  said  that  the  court  erred  in  admitting  Mathers'  deposition  in 
evidence  because  it  was  largely  "made  up  of  his  opinions."    Mathers  pur- 
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chased  lots  2  and  8  of  William  Janney,  in  February,  1859,  and  lived  upon 
them  for  five  years.  He  testified  that  there  was  a  street  on  the  north  side  of 
these  lots  which  he  and  the  public  used  for  a  highway.  Evidence  of  the 
character  and  duration  of  the  use  of  a  street  by  the  public  and  individuals  is 
proper  proof  of  dedication.  We  do  not  underatand  that  this  witness  states 
his  opinion  as  to  the  use  and  existence  of  the  street,  but  testifies  to  facts.  It 
is  clear  that  if  there  was  an  actual  dedication  by  Haseltine  of  this  strip  as 
and  for  a  public  highway  while  he  owned  the  premises,  and  it  was  accepted 
and  used  by  the  public  as  such,  it  was  not  necessary  to  show  a  further  dedi- 
csition  by  the  plaintiff,  or  that  he  recognized  the  rights  of  the  public  In  it 
after  he  purchased  in  1864.  The  charge  of  the  court  is  in  harmony  with 
these  views,  and  seems  to  fairly  submit  all  questions  of  fact  upon  the  evi- 
dence. The  jury  were  told 'that  the  defendants  claimed  that  the  lane  was  a 
public  highway;  consequently  that  they  had  the  right  to  remove  the  fence, 
doing  no  unnecessary  damage  to  the  material.  On  the  question  of  dedica- 
tion the  jury  were  in  effect  instructed  that  if  Haseltine,  while  he  owned  the 
premises,  did,  by  words  and  acts,  dedicate  the  strip  as  a  public  highway,  and 
the  public  accepted  it  before  the  plaintiff  became  the  owner,  that  the  dedica- 
tion was  good.  And  the  court  added:  '*In  order  to  constitute  a  valid  dedi- 
cation to  the  public  of  a  highway  by  the  owner  of  the  soil,  there  must  be  an 
intention  on  the  part  of  the  owner  to  dedicate  it,  and  it  must  appear  from 
the  evidence  that  there  was  an  absolute  dedication  of  the  way  to  public  use. 
The  owner  of  the  soil  must  not  only  intend  to  dedicate  the  land  as  a  high- 
way, but  the  public  must  accept  the  dedication  in  order  to  constitute  a  public 
highway.  To  constitute  such  acceptance,  it  is  not  necessary  that  the  officers 
of  the  town  or  village  should  formally  accept  the  gift  in  behalf  of  the  public^ 
but  travel  by  the  public,  to  such  an  extent  and  for  such  a  length  of  time  as 
to  show  that  the  public  convenience  and  accomodation  require  the  road,  is  a 
sufficient  acceptance;  but,  in  order  to  constitute  a  dedication,  it  must  clearly 
ap]>ear  from  the  evidence  the  strip  claimed  to  be  a  highway  was  used  by  the 
public  as  a  public  highway,  with  the  knowledge  and  assent  of  the  owner  of 
the  soiL"  Though  a  portion  of  this  charge  was  excepted  to  by  the  plaintiff, 
yet  we  see  nothing  in  it  prejudicial  to  his  rights. 
The  judgment  of  the  circuit  court  must  be  affirmed. 

NOTE. 

It  ia  well  settled  that  in  order  to  constitute  a  valid  dedication  there  must  be  an  inten- 
tion to  dedicate,— an  animu$  dedioandi.  Tucker  v.  Conrad,  (Ind.)  2  N.  E.  Rep.  803 ;  Bid- 
inger  v.  Bishop,  76  Ind.  245 ;  Ross  v.  Thompson,  78  Ind.  90 ;  Hall  v.  Baltimore,  56  Md. 
187;  San  Francisco  v.  Canavan,  42  Oal.  641 ;  Fisk  v.  Havana,  88  111.  208 ;  State  v.  Welp- 
ton,  34  Iowa,  144;  Cook  v.  Harris,  61  N.  T.  448;  Downer  v.  St.  Paul,  etc.,  Ry.  Co.,  23 
Minn.  271. 

But  the  intention  to  which  the  courts  give  heed  is  not  an  intention  hidden  in  the  mind 
of  the  land-owner,  but  an  intention  manifested  by  his  acts.  City  of  Indianapolis  v. 
Kingsbury,  101  Ind.  201,  213;  Lamar  Co.  v.  Clements,  49  Tex.  347 ;  City  of  Denver  v. 
Qements,  3  Colo.  484;  Gamble  v.  City^of  St.  Louis,  12  Mo.  617;  Morgan  v.  Railroad 
Co.,  96  U.  S.  716 ;  Elizabethtown,  etc..  R.  Co.  v.  Combs,  10  Bush,  882. 

To  coDstitate  a  dedication  of  land  for  a  public  street,  it  is  not  essential  or  necessary 
that  there  should  be  a  formal  grant  or  written  conveyance.  Any  act  of  the  owner 
clearly  indicating  an  intention  to  dedicate  the  land  for  public  use,  and  its  acceptance 
by  the  public  authorities,  are  sufficient.  Brooks  v.  City  of  Topeka,  (Kan.)  8  Pac.  Rep. 
392. 

Dedications  may  be  made  in  almost  every  conceivable  way.  Morgan  v.  Railroad  Co., 
96  U.  8.  716;  Qodtrey  v.  Alton,  12  111.  29. 

One  who  has  n^ligently  led  the  public  to  suppose  that  he  has  dedicated  certain  lands, 
a^d  allowed  rights  to  grow  up  upon  the  faith  thereof,  will  be  estopped  to  deny  a  dedica- 
tion. Wilder  v.  St.  Paul,  12  Minn.  192,  (Gil.  116 ;)  Ross  v.  Thompson,  78  Ind.  91 ;  Mor- 
gan V. Railroad  Co.,  supra;  Glenwood  Cemetery  v.  Close,  MacArth.  d^  M.  96;  Redwood 
Cemetery  Ass'n  v.  Bandy.  93  Ind.  246. 

Dedication  may  be  either  statutory  or  according  to  the  common  law,  and  an  incom- 
plete statutonr  dedication  may  be  a  good  common-law  dedication.  Fulton  v.  M^ren* 
feld,8Ohio^.440. 

v.27N.w.no.2— 11 
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Of  course,  the  manner  of  making  and  effect  of  a  statutory  dedication  must  depend  on 
the  particular  statute.  Whether  or  not  there  has  been  a  common-law  dedication  in 
any  particular  instance  is  a  conclusion  of  fact  to  be  drawn  by  the  jury,  under  proper 
instructions,  from  the  circumstances  of  the  case.  Hardinev.  Jasper,  14Ual.043;  Ward 
▼.  Parwell,  6  Colo.  66;  Eastland  v.  Fogo.  (Wis.)  16  N.  W.  Eep.  682. 


Maltby  V.  Austin. 
Filed  March  16, 1886. 

1.  Spbcific  PERroBMANOB  OF  CoirrKACT— ExcHANOB  OF  Lards— K^xoYAL  OF  Tax  Lmr 

— Time  not  of  Essbncb  of  Contract. 

Where  time  is  not  of  the  essence  of  the  contract,  and  the  thing  to  be  done  (in  this 
case  the  removal  of  a  tax  lien  from  land  to  be  exchanged)  can  be  as  well  done  at  a 
later  time  as  an  earlier  day,  without  detriment  to  the  party  for  whom  the  thing  is 
to  be  done,  delay  will  not  defeat  a  specific  performance. 

2.  Same — Fraudulent  Hepresentation  as  to  Value. 

A  mere  expression  of  opinion  as  to  the  value  of  land  to  be  exchanged  for  other 
land  will  not  amount  to  a  false  representation.^ 

Appeal  from  circuit  court,  Fond  du  Lac  county. 

De  W,  C.  Priest,  for  appellant.  Beorge  E.  A  D,  Z>.  SutT^erland,  for  re- 
spondent. 

Cole,  C.  J.  There  is  not  the  least  ground  for  holding  that  the  plaintiff  is 
an  innocent  purchaser  of  the  premises  in  controversy,  without  notice  of  the 
rights  and  equities  of  the  defendant  to  them,  by  virtue  of  his  purchase  from 
Hatch,  the  common  grantor;  for  it  appears  that  immediately  on  that  pur- 
chase the  defendant  took  actual  possession  of  the  land,  and  proceeded  to  make 
valuable  improvements  upon  it,  and  continued  to  use  and  occupy  it  as  his 
homestead.  Besides,  Hatch  testified,  in  substance,  that  before  he  sold  the 
premises  to  the  plaintiff  he  told  him  of  the  particulars  of  his  prior  trade  with 
the  defendant.  So  the  plaintiff  must  be  deemed  to  occupy  the  position  of  his 
grantor,  with  no  greater  equities  than  the  latter  had  in  the  premises.  If, 
therefore,  the  equitable  counter-claim  would  defeat  a  recovery  by  Hatch,  it 
must  have  the  same  effect  in  this  action.  The  question,  then,  is,  was  the  de- 
fendant entitled,  on  proving  his  counter-claim,  to  have  the  relief  granted? 
It  seems  to  us  this  question  must  be  answered  in  the  affirmative.  The  trial 
court  found — and  the  finding  is  amply  sustained  by  the  evidence— that  the 
premises  in  dispute  in  June,  1880,  when  the  defendant  purchased  them,  were 
worth  not  to  exceed  $500.  The  defendant  paid  in  exchange  for  them  three 
spring  wagons,  each  worth  $125,  and  a  gold  watch  and  cliain  worth  $100. 
This  property  was  delivered  at  the  time  to  Hatch,  who  retiiined  it,  and  has 
never  offered  to  return  it  to  the  defendant.  In  addition  to  this  personal 
property,  the  defendant  was  to  convey,  and  did  in  fact  convey,  by  warranty 
deed,  a  40-acre  tract  in  Sheboygan  county,  as  part  payment  of  the  consider- 
ation for  the  premises  which  Hatch  conveyed  to  him.  There  was  an  out- 
standing tax  claim  against  the  Sheboygan  land  which  the  defendant  was  to 
extinguish.  He  did  not  clear  off  this  tax  claim  until  about  June,  1888.  Both 
Hatch's  deed  to  the  defendant  and  the  defendant's  deed  of  the  Sheboygan  land 
to  Hatch,  were  left  with  Messrs.  Shepard  &  Shepard  until  the  tax  claim  should 
be  cleared  off,  when  they  were  to  be  delivered  to  the  respective  grantees. 

Now,  two  objections  are  taken,  on  the  part  of  the  plaintiff,  to  enforcing 
the  performance  of  the  contract  made  in  June,  1880:  (1)  The  delay  in 
clearing  off  the  tax  lien  on  the  Sheboygan  land ;  and  (2)  misrepresentation 
as  to  the  value  of  this  tract  made  by  the  defendant.    In  respect  to  the  first 

*  Respecting  fraudulent  representations  in  the  sale  of  property,  see  Mills  v.  Collins, 
(lowk,)  25  N.  W.  Rep.  109,  and  note,  112,  113,  and  Faville  v.  Shehan,  (Iowa.)  26  N.  W. 
Rep.  131.  and  note,  133. 
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objection,  while  the  great  delay  in  extinguishing  tlie  tax  lien  is  not  satisfac- 
torily accounted  for,  still  it  does  not  appear  that  Hatch  was  prejudiced  by  it. 
2So  time  was  fixed  in  tlie  contract  within  which  this  lien  was  to  be  extin- 
guished. The  rule  of  law  doubtless  Is  as  claimed  by  defendant's  counsel. 
Where  time  is  not  of  the  essence  of  the  contract,  and  the  thing  to  be  done 
<an  be  as  well  done  at  a  later  as  an  earlier  day,  without  detriment  to  the  party 
for  whom  the  thing  is  to  be  done,  there  the  delay  will  be  disregarded,  or,  at 
-aU  events,  will  not  defeat  a  specific  performance.  Now,  there  is  nothing  to 
.show  that  there  was  any  change  in  the  condition  of  the  Sheboygan  land  after 
the  trade,  and  before  the  title  was  made  good,  or  that  it  had  diminished  in 
value,  or  that  Hatch  had  been  prevented  from  selling  it  at  an  advantageous 
bargain  in  consequence  of  the  delay.  He  retained  and  enjoyed  what  was 
probably  deemed  by  the  parties  as  the  principal  part  of  the  consideration  for 
-the  premises  which  he  had  conveyed,  and  he  surely  must  have  known  from 
the  conduct  of  the  defendant  that  he  intended  to  complete  the  contract  on  his 
part.  It  is  true.  Hatch  notified  the  defendant  in  September,  1882,  that  he 
could  not  accept  the  Sheboygan  land  because  it  was  worthless,  and  proposed 
to  settle  for  $200.-  But  he  made  no  proposition  to  rescind  the  contract,  and, 
•considering  the  amount  of  the  improvements  made  by  the  defendant,  it 
would  have  been  inequitable  to  permit  this  to  be  done  at  that  time.  So, 
under  all  the  circumstances,  we  do  not  think  the  defendant's  delay  in  extin- 
:guishing  the  tax  lien  should  prevent  a  specific  performance  for  that  reason. 

As  to  the  other  objection,  that  the  defendant  committed  a  fraud  upon 
Hatch  by  representing  the  Sheboygan  land  to  be  worth  $400,  when  it  Is 
nearly  worthless,  it  is  sufficient  to  say  that,  even  if  such  fraudulent  represen- 
tation was  made,  the  plaintiff  could  not  avail  himself  of  it  in  this  action. 
'Crocker  v.  Bellangeet  6  Wis.  646.  But  we  are  entirely  satisfied  that  no  such 
representation  was  made.  On  the  contrary,  the  decided  weight  of  testimony 
.shows  that  both  parties  did  not  regard  the  Sheboygan  land  of  much  value,  as 
it  was  not  in  fact.  T.  W.  Shepard,  who  drew  the  deed  from  Hatch  to  the  de- 
fendant, says  his  recollection  is  that  when  the  question  arose  as  to  fixing  the 
•consideration  in  that  deed,  that  Hatch  said  his  land  was  not  worth  much, 
and  the  defendant  said  his  "potash  kettle  land''  was  not  worth  much  either. 
Charles  E.  Shepard,  who  drew  the  deed  from  the  defendant  to  Hatch,  thinks 
^something  was  said  about  the  value  of  the  Sheboygan  land,  but  could  not  say 
what  it  was  estimated  at.  We  do  not  think  the  evidence  shows  that  the  de- 
fendant represented  this  land  to  be  worth  $400,  and  that  Hatch  relied  upon 
the  representation;  but,  on  the  contrary,  it  appears  the  land  was  considered  as 
an  unimportant  matter  in  making  the  contract.  In  any  light,  if  the  proof 
showed  that  the  defendant  represented  it  to  be  worth  $400,  it  would  be  but 
an  expression  of  opinion  as  to  its  value.  But  we  are  satisfied  no  such  repre- 
sentation was  made. 

We  think  the  judgment  of  the  circuit  court  was  correct,  and  that  it  must 
be  affirmed. 


SiOKLEB  and  others  v.  Town  of  Layallb. 
Filed  March  16,  1886. 
t.  JuBY — ^Prkjudicb  of  Jueobs— Court  Advising  Jury  ab  to  Their  Duty, 

If  a  judge  has  reason  to  believe  that  jurors  have  expressed  a  determination  not 
to  render  a  verdict  against  a  town  in  an  action  for  injuries  caused  by  a  defective 
highway,  no  matter  what  fkcts  are  proven,  he  may,  before  the  parties  have  chal- 
lenged them,  admonish  them  as  to  their  duty  to  decide  the  case  fairly  and  impar- 
tially upon  the  evidence. 
2.  TsiAii — iNSTBUcnoN  Assuming  Fact— Confliotino  Evidknok. 

Exception  to  instniction,  on  the  ground  that  it  assumed  the  existence  of  facts 
about  which  there  was  conflicting  testimonv,  overruled,  the  law  having;  been  cor- 
rectly ^ven  upon  the  points  in  issue,  and  all  questions  of  fact  left  to  the  decision 
of  the  Jury. 
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Appeal  from  circuit  court,  Sauk  county. 

Miner  &  Berryman,  for  respondents.     Q,  Stevens,  for  appellant. 

Cole,  C.  J.  The  learned  counsel  for  the  defendant  candidly  admits  that 
there  is  abundant  testimony  to  support  the  verdict,  both  in  respect  to  the 
question  whether  the  female  plaintiff  was  driving  with  due  care  when  she 
was  thrown  from  the  wagon,  also  whether  there  was  a  defect  in  the  highway 
which  caused  the  injury.  He  very  correctly  concedes  tliat  the  testimony  upon 
both  these  points  is  so  conflicting  that  the  court  would  not  be  justified  in  dis- 
turbing a  verdict  for  either  party  upon  it  if  the  CJise  had  been  fairly  submit- 
ted by  the  trial  court;  and  the  only  errors  complained  of  relate  to  the  direc- 
tions of  the  court  to  the  jury,  and  the  unfair  and  argumentative  manner  in 
which  the  case  was  submitted.  First,  he  says  the  circuit  judge  erred  in  his 
remarks  to  the  jury  at  the  commencement  of  the  trhd,  and  before  the  jury 
was  sworn.  The  record  shows  that  when  12  jurors  of  the  regular  panel  were 
called,  and  took  their  scats  in  t)ie  jury-box,  and  before  tlie  parties  had  exer- 
cised their  respective  rights  of  challenge,  the  circuit  judge  addressed  them,, 
saying,  in  substance,  he  hjid  learned  that  in  a  case  of  a  similar  character  to 
this,  tried  at  that  term,  some  of  the  jui'ors  had  taken  the  ground  that  no  mat- 
ter what  tlie  testimony  or  the  merits  of  tlie  case  miglit  be,  they  would  not 
tind  a  verdict  against  a  town  for  damages  occiisioned  by  a  defective  highway. 
The  circuit  judge  then  proceeded  to  remind  the  jurors  of  their  duty,  and  the 
obligation  which  their  oath  imposed  to  try  and  decide  such  cases  according 
to  the  law  and  testimony  adduced,  regardless  of  their  individual  opinions  as 
to  the  justice  or  wisdom  of  the  statute  which  made  towns  liable  for  injuries 
resulting  from  defective  highways.  The  judge  told  them  that,  as  jurors, 
they  had  nothing  to  do  with  the  wisdom  of  the  statute;  that  it  was  their  duty 
to  administer  it  faithfully  while  it  was  in  force.  This  is  the  substance  of 
the  observations  made  by  the  circuit  judge,  and  it  seems  to  us  they  were  emi- 
nently proper  if  he  had  reason  to  believe,  as  he  doubtless  had,  that  any  of  the 
jurors  had  taken  the  position  suggested;  for  a  jury  trial  would  be  worse  than 
a  farce  if  jurors  were  so  destitute  of  moral  principle,  and  so  regardless  of  the 
sanctity  of  their  oath,  as  to  find  in  favor  of  a  town  in  cases  of  this  char- 
acter, however  clear  and  conclusive  might  be  the  testimony  establishing  its 
liability.  And  if  the  circuit  judge  had  grounds  to  suppose  that  any  person 
on  the  jury  needed  instruction  as  to  his  duty  to  listen  impartially  to  the  evi- 
dence, and  find  according  to  the  facts  proven  by  it,  he  was  quite  right  in  say- 
ing what  he  did.  The  parties  still  had  the  right  of  challenge  to  the  jurora 
in  the  box  to  whom  these  remarks  had  been  made;  and  if  a  new  trial  should 
be  granted  in  this  case  because  of  some  unfavorable  impression  made  upon 
the  minds  of  the  jurors  by  the  remarks  of  the  judge,  it  should  be  granted  in 
every  case  tried  by  the  panel  at  the  term,  as  doubtless  all  the  jurors  heard 
them. 

The  defendant's  counsel  further  assigns  ten  distinct  errors  to  the  charge. 
It  would  be  burdensome  to  notice  these  alleged  erroi-s  in  detail,  and  we  shall 
not  attempt  to  do  so.  The  serious  objection  taken  to  the  charge  is  that  the 
circuit  judge  assumed  the  existence  of  facts  about  which  there  was  conflict- 
ing testimony,  and  invaded  the  province  of  the  jury  by  indicating  his  opin- 
ion as  to  the  credit  which  should  be  given  different  witnesses.  The  charge 
is  quite  lengthy,  and  is  fairly  open  to  the  criticism  made  upon  it  of  discuss- 
ing some  rules  of  evidence  not  pertinent  to  the  case.  This  is  true  about  the 
remarks  in  regard  to  "hearaay  evidence,"  which  seem  out  of  place  because 
there  was  no  testimony  of  that  kind  given.  But  when  the  charge  is  consid- 
ered together,  not  in  disconnected  passages,  we  think  there  is  nothing  in  it 
which  could  misleiid  the  jury  on  any  material  point.  The  objection  that  the 
circuit  judge  attempted  to  influence  the  minds  of  the  jury  on  questions  of 
fact  we  deem  untenable;  nor  do  we  think  it  quite  correct  to  say  that  the  cir- 
cuit judge  assumed  the  existence  of  facts  about  which  there  was  conflicting 
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testimony.  It  is  said.tliat  such  an  error  was  committed  in  more  than  one 
instance  in  the  charge.  In  one  place  the  circuit  judge  told  the  jury  that  "in 
this  case  the  defect  complained  of,  if  defect  there  was,  was  in  the  traveled 
track,  or  very  near  it, — one  or  the  other,  as  all  the  testimony  shows."  We 
certainly  so  understand  the  testimony.  So,  as  to  what  is  said  about  the  width 
of  the  traveled  track,  a  clause  in  the  charge  excepted  to.  There,  the  judge 
obviously  meant  that  all  the  travel  at  the  place  where  the  accident  occurred 
was  practically  in  one  track.  The  judge  further  said  that  whenever  there 
was  a  stump  or  a  stone  or  any  other  object  in  the  traveled  track,  or  so  near 
it  that  it  was  liable  to  cause  an  accident  to  persons  traveling  on  the  highway 
with  ordinary  caution  and  prudence,  it  was  a  defect.  But  he  left  it  to  the 
jury  to  determine  whether  such  an  obstruction  existed  in  this  case.  What 
was  said  about  '*fast  driving  not  being  negligent  driving,  or  fast  driving  in 
connection  with  reckless  driving,"  etc.,  was  entirely  inapplicable,  because 
there  was  not  a  particle  of  evidence  showing  any  reckless  driving.  Many  of 
the  remarks  of  the  circuit  judge  are  certainly  not  pertinent  to  the  case»  but 
it  is  not  easy  to  avoid  everythihg  unimportant  or  irrelevant  when  summing 
up  a  case  to  a  jury.  The  law  seems  w  have  been  correctly  given  upon  the 
points  in  issue,  and  all  questions  of  fact  were  left  to  the  decision  of  the  jury; 
and  without  further  dwelling  upon  the  charge,  we  will  say  the  exceptions  to 
it  afford  no  ground  for  a  new  trial.  The  judgment  of  the  circuit  court  is 
therefore  affirmed. 


Cross  v.  Barnett. 

Filed  March  16,  1886. 
Deed— Delivery— Evidence. 

DelivcFy  of  deed  held  not  proven. 

Appeal  from  circuit  court,  Winnebago  county. 

F.  W.  ffoughtoUf  for  respondent.    Pike  <fe  Va7i  Ketiren  for  appellant. 

Cole,  G.  J.  Assuming  that  the  learned  trial  judge  was  justified  in  with- 
•drawing  from  the  jury  the  question  whether  the  deed  from  George  W.  Beck- 
with  to  C-  W.  Watson  was  executed  in  due  form,  so  as  to  pass  the  title  to 
the  grantee  in  that  conveyance,  still  there  were  other  material  questions  of 
fact  which  should  have  been  submitted  to  the  jury.  It  is  to  be  borne  in  mind 
that  in  this  action  the  plaintiff  must  recover  on  the  strength  of  his  own  title, 
and  not  from  the  weakness  of  the  title  of  his  advei-sary.  The  circuit  judge 
seemed  to  think  the  plaintiff  established  a  perfect  title  to  the  premises  when 
he  sliowed  that  the  deed  from  George  W.  Beck  with  to  Watson  was  properly 
executed  and  delivered,  and  that  this  fact  was  conclusively  proven  by  the 
testimony.  But  it  was  incumbent  upon  the  plaintiff  in  this  case  to  go  fur- 
ther. True,  he  offered  in  evidence  the  record  of  the  deed  from  Watson  and 
wife  to  Henry  A.  Beckwith;  also  the  record  of  a  deed  from  Henry  A.  Beck- 
with  to  Amos  W.  Cross,  dated  March  23, 1855.  This  it  is  claimed  established 
a  perfect  title  in  him.  But  no  evidence  was  offered  to  show  that  this  last 
deed  was  ever  delivered  to  the  plaintiff,  or  to  any  one  for  his  benefit,  so  as 
to  become  operative.  Such  a  delivery  wiis,  of  course,  indispensable  in  order 
to  pass  the  title.  It  is  said  the  record  affords  presumptive  evidence  of  the 
valid  execution  and  delivery  of  this  deed  under  section  4156,  Rev.  St.  That 
section  provides  that  the  record  of  an  instrument  authorized  to  be  recorded 
shall  be  received  in  evidence  without  further  proof  thereof;  but  such  evi* 
<lence,  and  tlie  effect  thereof,  may  be  rebutted  by  other  competent  testimony. 
The  evidence  in  this  case  strongly  tends  to  repel  or  overcome  the  presump- 
tion that  there  was  a  valid  delivery  of  tliis  deed,  which  would  otherwise  arise 
under  this  section.  It  is  an  indisputable  fact  that  this  deed  was  executed 
when  the  plaintiff  was  about  15  years  of  age.    It  was  taken  by  his  father. 
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wlio  paid  for  the  land  (whose  name  was  Ansel  A.)  and  put  upon  record.  The- 
instrument  remained  in  the  possession  of  the  father  until  his  death.  The 
plaintiif  never  had  possession  of  it,  and  did  not  even  know  of  the  existence 
ot  a  deed  in  which  lie  was  named  as  grantee  until  after  his  father  died.  The- 
testimony  strongly  tends  to  prove  that  the  father  claimed  that  there  was  a 
mistake  in  the  deed;  that  the  name  of  the  grantee  therein  should  have  been 
Ansel  A.;  and  that  he  attempted  to  correct  this  mistake  after  the  deed  was 
put  upon  record.  True  it  is,  the  original  deed,  which  was  sent  up  in  the 
record,  shows  upon  its  face  that  a  change  in  the  name  of  the  grantee  from 
"Amos  C."  to  "Ansel  A."  has  been  attempted  to  be  made  by  some  one.  Fur- 
ther, tlie  testimony  is  strong,  if  not  conclusive,  showing  that  the  father  took 
possession  of  the  land,  which  was  a  wood  lot,  on  the  execution  of  the  Henry 
A.  Beck  with  deed;  that  he  procured  his  fire- wood  from  that  land  for  many 
years ;  that  he  paid  the  taxes  upon  it,  exercised  various  acts  of  ownership  over 
it;  claimed  it  lia  his  own  property,  made  a  land  contract  for  the  sale  of  the  prem- 
ises in  dispute  in  March,  1877,  and  finally  in. October,  1878,  conveyed  such 
premises  by  warranty  deed  in  his  own  name  to  the  defendant. 

In  view  of  this  state  of  the  evidence,  it  was  surely  a  question  for  the  jury 
to  determine  whether  there  was  not  a  mistake  made  originally  in  the  name- 
of  the  grantee  in  the  Henry  A.  Beckwith  deed;  whether  it  was  intended  by 
the  parties  to  be  a  conveyance  running  to  the  plaintiff;  and,  if  so,  whether  it 
was  delivered  to  and  accepted  by  his  father  for  his  benefit.  The  plaintiflf** 
counsel  relies  upon  the  rule  that  where  the  grantor  delivers  the  deed  to  a 
third  party,  intending  it  for  the  benefit  of  the  grantee,  who  is  ignorant  of  its 
execution,  if  such  grantee,  on  being  informed  of  the  fact,  accepts  the  con- 
veyance, it  is  deemed  a  good  delivery,  and  vests  the  title  in  the  grantee. 
That  rule  is  well  established,  and  has  been  acted  upon  by  this  court.  Mo^ 
Pherson  v.  Featherstone,  37  Wis.  632,  and  cases  cited  in  the  opinion.  But  in 
these  cases  there  was  no  claim  that  there  was  any  mistake  in  the  deed,  nor 
was  there  any  doubt  or  uncertainty  as  to  who  was  actually  intended  to  be  the- 
grantee  therein.  In  the  McPherson  Case  the  land  was  purchased  by  Alexan- 
der, and  by  liis  direction  the  deed  was  made  to  the  plaintiff.  Alexander  as- 
sumed to  act  for  the  grantee  in  accepting  the  deed;  and  while  the  evidence 
showed  that  Alexander  entered  into  the  possession  of  the  premises  imme- 
diately after  the  execution  of  the  deed,  improved  the  land,  built  upon  it,  oc- 
cupied the  house  as  a  homestead,  paid  taxes,  and  exercised  acts  of  ownership- 
over  the  property,  it  did  not  appear  that  he  entered  in  hostility  to  the  plain- 
tiff, or  that  he  denied  the  rights  of  the  latter  under  the  deed  up  to  the  time- 
of  his  death.  Here,  as  we  have  said,  the  testimony  strongly  tends  to  show 
that  the  father  denied  that  the  plaintiff  had  any  rights  in  the  land,  and  would 
not  even  allow  him  to  take  fire-wood  from  it  without  his  permission.  The^ 
father  claimed  that  ttiere  was  a  mistake  in  the  name  of  the  grantee;  that  the 
land  belonged  to  him;  and  finally  sold  and  conveyed  it  in  his  own  name  after 
having  had  possession  for  more  than  20  years.  The  important  facts  in  the 
case  in  37  Wis.  and  this  are  so  dissimilar  that  the  cases  do  not  come  within 
the  range  of  the  same  principle  of  law. 

It  is  obvious  that  Allen  v.  Allen,  68  Wis.  202,  S.  C.  16  K.  W.  Rep.  610,  is 
equally  inapplicable.  There  the  father  entered  the  land  purposely  in  the 
name  of  his  son,  went  into  possession  under  the  title  of  his  son,  and  recog- 
nized that  title  for  many  yei\rs  after  he  took  possession ;  but  here  all  the  acts- 
of  the  father,  in  claiming  to  own  the  land,  in  the  use  and  control  he  exercised 
over  it  from  the  time  he  took  possession,  are  only  consistent  with  a  theory 
that  there  was  some  mistake  in  the  Beckwith  deed ;  certainly  they  are  utterly 
irreconcilable  with  the  idea  tliat  he  accepted  that  deed  as  the  agent  of  the* 
plaintiff,  and  for  his  benefit.  It  was  therefore  essential  for  the  plaintiff,  in 
order  to  prove  title  in  himself,  to  show  a  valid  delivery  of  that  deed.  His 
title  rested  upon  it,  and  he  was  not  entitled  to  recover  without  establishing 
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the  fact  to  the  satisfaction  of  a  jury.    He  was  put  to  this  proof  under  the    • 
answer  which  contains  the  general  denial,  and  sets  up  the  statute  of  limita- 
tions. 

As  this  point  is  decisive  of  the  case,  we  shall  not  consider  the  other  ques- 
tions argued  by  counsel. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new  trial  ordered. 


ScHKEiEB,  Adm'r,  etc.,  v.  Milwaukee,  L.  S.  &  W.  Ry.  Ck). 
Filed  March  16.  1886. 

1.  CouBTB— Extra  Jury  Term  of  Circuit  Court  in  Winnebago  County— Laws  1885, 

Ch.  134,  Rev.  St.  1878,  g  2426. 

The  circuit  judge  may  appoint  an  extra  jury  term  of  the  circuit  oonrt  of  Win- 
nebago county  at  one  of  the  special  terms  nxed  by  the  legislature. 

2.  Nboligbnce — Action  for  Death  of  Child — Nonsuit. 

Evidence  examined,  and  held,  that  the  negligence  of  the  railroad  company,  in 
failing  to  erect  a  fence  along  its  ri^ht  of  way  as  required  by  Laws  1881.  c.  193,  might 
have  contributed  to  the  death  oi  the  child,  and  that  a  nonsuit  was  properly  re- 
fused. 

3.  New  Trial — Excessiye  Damages. 

In  an  action  for  death  caused  by  negligence,  unless  the  damages  are  so  large  as  to 
indicate  some  bias  or  perversion  of  judgment  on  the  part  of  the  jury,  a  new  trial 
will  not  be  granted. 

Appeal  from  circuit  court,  Winnebago  county. 

Gabe  Bouck,  for  respondent.    Alfred  X.  Cary,  for  appellant. 

Ck>LE,  C.  J.  The  circuit  judge,  under  section  2426,  Be  v.  St.,  appointed  an 
extra  jury  term  of  the  circuit  court  of  Winnebago  county  for  the  first  Tues- 
day of  September,  1885,  at  which  term  this  cause  was  called  for  trial.  The 
counsel  for  the  defendant  objected  to  striking  a  jury,  and  to  the  trial  of  the 
cause  at  that  term,  because  it  was  not  a  lawful  term  for  the  trial  of  jury 
causes.  The  objection  was  overruled,  and  an  exception  taken  which  is  relied 
on  here  for  a  reversal  of  the  judgment.  The  precise  ground  of  the  objection 
is:  As  chapter  134,  Laws  1885,  appoints  special  terms  of  the  circuit  court  of 
Winnebago  county  on  the  first  Tuesday  In  September  and  February  of  each 
year,  which  are  made  special  terms  for  the  Third  judicial  circuit,  the  circuit 
judge  is  not  authorized  to  appoint  an  extra  jury  term  to  take  the  place  of 
either  of  these  special  terms.  We  fail  to  see  any  force  in  the  objection.  The 
learned  counsel  says,  because  the  legislature  expressly  enacted  that  a  special 
term  should  be  held  on  the  first  Tuesday  in  September,  it  prohibited  by  im- 
plication the  holding  of  an  extra  jury  term  at  tliat  time.  We  are  unable  to 
draw  any  such  inference  as  to  the  intent  of  the  legislature  from  this  law. 
There  is  nothing  incompatible,  as  we  can  see,  in  the  circuit  judge  appointing 
an  extra  jury  term  at  one  of  the  special  terms  fixed  by  the  legislature.  All 
the  business  of  a  special  term  for  the  circuit  can  be  transacted  at  such  extra 
jury  term,  and  it  would  seem  to  promote  public  convenience  to  dispose  of  jury 
cases,  as  well  as  other  matters,  at  such  term.  It  will  be  noticed  that  the 
same  law  makes  each  of  the  general  terms  of  the  circuit  court,  in  each  county 
in  the  circuit,  as  well  as  these  special  terms  of  Winnebago  county,  special 
terms  for  the  whole  circuit.  This  shows  an  intention  to  have  the  business 
of  other  counties,  as  far  as  possible,  transacted  at  a  jury  term.  Consequently 
we  think  this  cause  could  be  lawfully  tried  at  the  special  term  when  it  was. 

The  next  error  assigned  is  the  refusal  of  the  court  to  grant  a  nonsuit.  It 
is  said  there  was  no  proof  that  the  defendant  was  guilty  of  any  negligence 
which  caused  the  death  of  the  plaintiff^s  intestate.  The  negligence  alleged 
was  the  failure  of  the  defendant  to  erect  and  maintain  a  fence  along  its  right 
of  way,  as  required  by  chapter  193,  Laws  1881.  The  answer  admits  that  the 
company  has  operated  its  road  upon  the  premises  where  the  deceased  was  in* 
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Jured  for  more  than  a  year  prior  to  the  accident,  and  that  it  has  never  erected 
a  fence  on  either  side  of  its  track  at  that  place.  It  further  admits  that  the 
loctis  in  quo  is  not  depot  grounds,  and  that  it  is  not  relieved  from  the  neces- 
sity of  erecting  a  fence  at  that  point  by  reason  of  the  proximity  of  a  pond, 
lake,  water-course,  ditch,  or  other  sufficient'  protection.  The  child  killed 
lived  with  its  parents,  who  occupied  a  farm  in  the  country,  and  was  about 
18  months  old.  The  dwelling-house  of  the  parents  was  situated  a  hundred 
^  feet  from  the  track.  There  was  a  highway  between  the  house  and  the  rail- 
'  road  track,  and  a  fence  between  the  house  and  the  highway.  There  was  only 
one  opening  in  the  fence, — a  big  gate  used  both  for  people  and  wagons,  which 
was  not  in  front  of  the  house,  but  on  the  side,  with  a  path  leading  from  the 
house  to  it.  It  happened  at  the  time  that  this  gate  was  left  open  by  some 
one  unbeknown  to  the  mother.  The  mother  testitied  that  she  saw  the  child 
about  I^  minutes  before  it  was  injured;  that  it  was  then  with  her  in  the  room 
where  she  was  sewing.  She  was  unable  to  give  any  direct  information  as  to 
when  the  child  left  the  house,  or  how  it  got  on  the  railway  track.  Her  oldest 
son,  about  seven  years  of  age,  was  in  front  of  the  house  and  first  called  her 
attention  to  the  fact  that  the  child  was  hurt.  She  went,  and  picked  it  upin 
the  center  of  the  track,  where  it  had  been  fatally  injured  by  a  passing  train. 
This  is  really  the  substance  of  the  testimony  about  the  child's  getting  upon 
the  track.  Now,  it  is  insisted  that  there  should  have  been  more  direct  and 
positive  proof  as  to  how  the  child  happened  to  be  on  the  track, — some  circum- 
stances or  conditions  of  things  shown  which  would  point  to  the  want  of  a 
fence  as  the  probable  occasion  of  the  child's  being  on  the  track  where  it  was 
injured;  in  other  words,  that  the  jury  would  not  be  justified  In  finding  upon 
the  testimony  to  which  we  have  referred,  that  the  injury  to  the  child  "was 
occasioned  in  any  manner,  in  whole  or  in  part,  by  the  want  of  a  fence."  We 
cannot  agree  with  counsel  in  this  view.  When  it  appeared  that  the  gate  was 
open,  it  would  be  the  natural  deduction  of  experience  and  common  sense  to 
conclude  that  the  child  escaped  from  the  inclosure  through  such  open  gate; 
and  when  it  appeared  that  there  was  no  fence  along  the  railroad  track  at  that 
place,  it  would  equally  be  the  natural  deduction  of  experitnce  and  common 
sense  to  conclude  that  the  child  got  upon  the  track  because  it  was  not  fenced. 
The  jury  might  well  have  found,  upon  the  case  made  by  the  plaintiff,  that  the 
omission  of  the  company  to  perform  the  duty  prescribed  by  the  statute  was 
the  true  cause  of  the  accident.  It  would  not  be  "mere  conjecture  and  sur- 
mise" for  the  jury  to  reach  such  a  conclusion  upon  the  facts  proven.  See 
Schmidt  v.  Railway  Co.,  23  Wis.  186;  Quackenbush  v.  Railway  Co.,  62  Wis. 
411 ;  S.  C.  22  N.  W.  Rep.  519.  The  case  of  Bremmer  v.  Railway  Co.,  61  Wis. 
114,  S.  C.  20  l!^.  W.  Rep.  687,  seems  to  us  so  unlike  this  in  Its  facts  that  it 
does  not  require  any  comment.  The  nonsuit,  therefore,  was  properly  denied. 
Exceptions  were  taken  to  certain  remarks  of  plaintiff's  counsel  while  sum- 
ming up  the  case  to  the  jury.  We  have  carefully  examined  these  remarks, 
as  set  out  in  the  bill  of  exceptions,  and  understand  that  they  are  in.8trict  re- 
ply to  the  argument  which  had  been  made  by  the  counsel  on  the  other  side. 
We  do  not  see  anUhing  objectionable  in  them  when  considered  in  this  light. 
Certainly  error  cannot  be  predicated  on  them. 

The  last  error  assigned  is  that  the  motion  for  a  new  trial  should  have  been 
granted,  for  the  reason  that  the  damages  assessed  by  the  jury  are  excessive. 
The  verdict  was  for  82,000.  As  this  court  has  often  said,  the  statute  gives 
the  jury  a  wide  scope  in  awarding  damages  within  a  specified  limit  The 
jury  may  give  such  damages  "as  they  shall  deem  fair  and  just"  with  refer- 
ence to  the  pecuniary  injury  resulting  to  the  relatives  named  from  the  death 
of  the  person  killed.  Under  our  decisions  upon  this  statute,  we  do  not  feel 
justified  in  granting  a  new  trial  in  this  case  because  of  excessive  damages. 
We  shall  not  go  over  our  decisions  upon  this  subject.  Suffice  it  to  say  that 
intelligent  and  honest  jurors  will  reach  different  results  in  this  class  of  cases; 
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and,  unless  the  damages  given  are  so  large  as  to  indicate  some  bias  or  per- 
version of  judgment  on  the  part  of  the  jury,  we  are  unwilling  to  grant  new 
trials  on  that  ground.  We  see  no  occasion  to  depart  from  our  rule  by  any- 
thing appearing  in  this  record.  It  follows  from  these  views  that  the  judg- 
ment of  the  circuit  court  must  be  affirmed. 


Town  of  Menasha  and  others  v.  Wisconsin  Cent.  R.  Co, 

Filed  March  16,  1886. 

1.  Spbcific  Pssfobmanob— DxscREnoK  OP  Court. 

Specific  performance  is  not  a  matter  of  absolute  right,  but  rests  in  the  sound  dis- 
cretion of  the  court,  in  view  of  all  of  the  circumstances. 

2.  Railboad — Wisconsin  Cbntbal  Railroad  Company — Dbpot  in  Town  of  Mekasha. 

Under  the  circumstances  of  this  case,  fidd,  that  a  court  of  equity  should  not  in- 
terfere to  compel  the  railroad  company  to  make  block  3,  on  Doty's  island,  the 
initial  point  ofits  road  in  Menasha,  and  locate  its  depot  there. 

Appeal  from  circuit  court,  Fond  du  Lac  county. 

Moses  Hooper,  for  respondents.  D.  S,  Wegg  and  Finches,  Lynde  d-  Miller, 
for  appellant. 

Cole.  C.  J.  We  understood  counsel  for  the  plaintiffs  to  abandon,  on  the 
argument,  all  claim  to  any  relief  founded  upon  the  agreement  between  the 
town  of  Menasha  and  the  Northern  Railway  Company.  That  agreement  is 
made  quite  a  prominent  feature  in  the  complaint,  but,  probably  in  view  of 
the  decision  in  Menasha  v.  Minnesota  <&  If.  R.  Co.,  52  Wis.  414,  S.  C.  9  N. 
W.  Bep.  396,  holding  the  covenants  in  that  agreement  personal  ones  on  the 
part  of  the  old  company,  and  not  binding  on  the  purchaser  of  the  road  and 
franchises  at  foreclosure  sale,  no  relief  by  injunction  is  now  sought  on  that 
branch  of  the  case.  But  the  learned  counsel  does  insist  that  upon  the  facts 
stated  the  plaintiffs  are  entitled  to  a  specific  performance  of  the  contract  or 
proposition  upon  which  aid  was  voted.  One  answer  made  to  this  contention 
is  that  the  defendant  has  fully  kept  and  performed  this  contract  or  proposi- 
tion on  its  part.  The  proposition  of  the  railroad  company  was,  so  far  as  it 
conceriys  this  case,  to  build  a  single-track  railroad  from  block  3,  on  Doty's 
Island,  to  the  Wolf  river,  providing  the  proposition  submitted  by  the  company 
to  the  town  of  Neenah  should  be  accepted  by  that  town,  and  its  conditions 
fulfilled.  According  to  the  fifth  clause  of  the  proposition,  in  the  event  the 
town  of  Neenah  failed  to  accept  and  fulfill  the  proposition  submitted  to  it, 
the  company  proposed  to  the  town  of  Menasha,  if  an  additional  sum  of  $50,- 
000  to  its  capital  stock  should  be  furnished  by  individual  subscriptions,  then 
its  depot  should  be  located,  and  its  road  constructed  therefrom,  at  such  place 
in  Menasha,  and  on  such  route,  as  might  be  agreed  upon  between  the  com- 
pany and  the  authorities  of  the  town.  It  is  alleged  that  the  town  of  Menasha 
voted  to  issue  $50,000  of  its  bonds  in  compliance  with  the  proposition,  and 
that  these  bonds  have  been  received  by  the  defendant  and  sold  to  bona  fide 
purchasers.  It  is  also  alleged  that  the  defendant  has  never  constructed  a 
railroad  from  block  3,  on  Doty's  island,  in  the  town  of  Neenah  to  the  Wolf 
river.  The  relief  asked  is  that  the  court,  by  its  judgment,  decree  the  specific 
execution  of  this  contract,  and  adjudge  that  the  company  build,  within  a  rea- 
sonable time,  a  single-track  railroad  from  block  3,  on  Doty's  island,  running 
thence  north-westerly  to  the  Wolf  river. 

Dixon,  C.  J.,  in  commenting  on  this  proposition  in  Lawson  v.  Schnellen, 
33  Wis.  288-296,  says  the  intention  of  the  company  Is  not  in  all  respects  very 
fully  and  clearly  expressed  in  it,  and  this  remark  is  certainly  well  founded. 
But  it  Is  fairly  implied  in  the  proposition  that  if  each  of  the  towns  of  Neenah 
and  Menasha  should  subscribe  $50,000  to  the  stock  of  the  company,  that  then 
the  initial  point  of  the  road  should  be  on  block  3,  on  Doty's  island,  and  that 
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the  depot  should  be  located  at  that  place.  It  is  very  clearly  expressed  in 
the  proposition  that  if  Neenah  should  fail  to  make  its  subscription,  and  an 
additional  $50,000  should  be  subscribed  by  individuals,  then  the  depot  should 
be  located  and  the  road  constructed  therefrom  at  such  place  in  the  town  of 
Menasha,  and  on  such  route,  as  the  company  and  the  authorities  of  the  town 
might  agree  upon.  It  does  not  appear  that  Neenah  voted  aid  or  that  the  in- 
dividual subscription  of  $50,000  was  made.  But  still  it  is  alleged  that  the 
defendant,  by  condemnation  proceedings,  is  about  to  acquire  the  right  of  way^ 
and  to  build  its  road,  from  a  point  in  the  city  of  Menasha  about  one  and  a 
half  miles  north  or  north-easterly  from  block  3,  making  the  first-named  place 
the  starting  point  instead  of  beginning  to  build  from  block  8.  The  complaint 
then  describes  the  direction  of  the  proposed  route.  Neither  the  officers  of  the 
town  or  city  of  Menfisha  have  consented  to  the  present  initial  point  of  the 
railroad,  or  to  the  route  on  which  the  defendant  is  proceeding  to  build  its 
road,  though  it  is  not  stated  that  both  these  do  not  meet  the  public  wants 
and  convenience. 

But  it  is  sought  to  compel  the  defendant  to  locate  its  depot  on  block  3,  and 
to  make  that  the  initial  pK}int  of  its  road.  The  company  resists  this  claim, 
insisting  that  it  has  the  right  to  select  its  own  site  for  a  depot  in  Menasha, 
as  both  contingencies  provided  for  in  the  proposition  have  failed.  There  is 
much  force  in  that  view  of  the  matter,  but  whether  it  is  sound  or  not  we 
shall  not  decide.  It  is  suggested  that  the  decision  in  Latoson  v.  Schnellen  is 
adverse  to  such  construction  of  the  contract;  but  in  that  case  a  different 
question  was  presented,  namely,  whether  the  subscription  of  Menasha  should 
take  effect  and  its  bonds  be  delivered  before  the  company  had  constructed  a 
railroad,  and  put  the  same  in  operation,  either  from  such  place  in  the  town 
of  Menasha  as  should  be  agreed  upon,  or  from  block  3,  on  Doty's  island.  The 
court  held  that  the  defendant  was  plainly  required  to  construct  an  independ- 
ent line  of  road,  of  which  it  should  be  the  owner,  from  one  or  the  other  of 
the  points  named  in  the  proposition,  to  the  Wolf  river.  Here  the  defendant 
is  proceeding  to  construct  its  road  from  a  point  selected  by  it  in  Menasha; 
thence  by  a  designated  route  to  Wolf  river.  Menasha  is  to  have  the  advan* 
tage  of  a  road  starting  in  the  city  limits,  and  of  a  depot  located  there,  but 
not  perhaps  at  the  place  the  authorities  of  the  town  would  choose.  Without 
deciding  whether  or  not  this  does  not  show  a  substantial  compliance  with 
the  contract  on  the  part  of  the  company,  we  are  clear  no  case  is  made  for 
the  interference  of  a  court  of  equity  to  compel  the  defendant  to  make  block 
3,  on  Doty's  island,  the  initial  point  of  its  road,  and  to  locate  its  depot  there* 
It  is  an  irresistible  inference  that  the  parties  supposed  when  the  proposition 
was  submitted  that  it  would  be  for  the  interest  and  advantage  of  the  citizens 
of  Menasha  to  have  the  depot  located,  and  the  starting  point  of  the  road, 
within  the  limits  of  that  town,  hence  the  inducement,  Neenah  failing  to  accept 
the  proposition,  that  the  road  should  be  constructed  and  the  depot  located  in  Me- 
nasha, providing  an  additional  850,000  subscription  should  be  made  by  its  cit- 
izens. Now,  without  this  additional  subscription,  the  city  of  Menasha  secures 
the  road  and  depot,  though,  as  we  have  said,  perhaps  not  at  the  point  its  author- 
ities would  have  selected ;  and  this  is  really  the  only  ground  of  complaint 
which  the  plaintiffs  have, — ^that  its  authorities  have  not  assented  to  or  agreed 
upon  the  place  where  the  depot  should  be  located,  and  upon  the  route  of  the 
road.  Under  the  circumstances  we  do  not  think  a  court  of  equity  should 
interfere  to  compel  the  defendant  to  make  block  3,  on  Doty's  island,  the  in- 
itial point  of  its  road,  and  locate  its  depot  there.  There  does  not  seem  to  be 
any  strong  equity  in  such  a  claim.  If  the  plaintiffs  have  sustained  damages 
by  reason  of  the  failure  of  the  defendant  to  perform  its  contract  to  the  very 
letter,  they  have  a  remedy  at  law  to  recover  them.  Specific  performance  is 
not  a  matter  of  absolute  right,  but  rests  in  the  sound  discretion  of  the  court, 
in  view  of  all  the  circumstances.     Williams  v.  Williams,  50  Wis.  311,  S.  0* 
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6N.W.  Kep.  814,  and  cases  cited  in  opinion;  Pom.  Cont.  §§  85,  175;  Pom. 
Eq.  Jur.  §  1405.  It  might  be  harsh  and  oppressive  to  require  the  defendant 
to  construct  a  road  from  block  3,  and  build  a  depot  there  within  a  mile  and  a 
half  of  one  already  located,  and  it  does  not  appear  that  any  public  interest 
would  be  promoted  thereby.  The  demurrer  should  have  been  sustained  on 
the  ground  that  the  complaint  fails  to  state  a  cause  of  action. 

The  order  of  the  circuit  court  is  reversed,  and  the  cause  is  remanded,  with 
directions  to  dismiss  the  complaint. 


HouziK  and  others  v.  Deleqlise  and  others. 

Filed  March  16,  1886. 

YfiirDOB  AKD  Vend^be— Right  to  Improyements  Ebbctsd  with  Knowledge  of  Right 
OF  Anotheb  to  Deed. 

Where  a  verbal  agreement  for  the  sale  of  land  is  made,  and  the  vendee  goes  into 
possesion,  cnltivatcs  it,  prepares  to  erect  a  house  thereon  by  piling  lumber  on  it 
to  season,  and  finally  pavs  tlie  full  amount  of  purchase  money,  a  party  who,  hav- 
ing knowledge  of  these  uicts,  obtains  a  deed  for  the  land,  forcibly  and  unlawfully 
takes  possession  thereof,  and  erects  a  house  thereon,  cannot  claim  such  house  in  an 
action  by  the  vendee  to  compel  the  execution  and  delivery  of  a  deed  to  the  land, 
and  be  allowed  to  remove  the  same. 

Appeal  from  circuit  court,  Manitowoc  county. 

This  is  a  bill  in  equity  filed  May  25,  1883,  to  compel  the  defendant  Mary 
Deleglise,  and  those  claiming  under  her,  to  specifically  perform  an  oral  con- 
tract made  by  her  June  1,  1879,  and  by  which  she  agreed  to  sell  and  convey 
to  the  plaintiff  Mary  Houzik  the  premises  in  question,  situated  in  the  vil- 
lage of  Antigo.  All  the  defendants  answered  separately.  There  is  no  bill 
of  exceptions.  Upon  the  trial  the  court  found,  in  effect,  (1  and  15,)  that 
Jane  1,  1879,  Mary  Deleglise  was  the  owner  in  fee  of  the  premises  in  ques- 
tion, and  that  the  same  were  then  worth  $10;  (14)  that  the  plaintiffs  are  hus- 
band and  wife;  (2)  that  the  husband  of  Mary  Deleglise  was  her  agent,  and 
had  full  power  to  contract  for  the  sale  of  said  premises  to  the  plaintiff  Mary 
as  he  did;  (3)  that  June  1,  1879,  Mary  Deleglise,  by  her  said  husband  and 
agent,  entered  into  a  verbal  contract  with  Mary  Houzik,  whereby  she  agreed 
to  sell  and  convey  to  her,  by  deed,  with  the  usual  covenants  of  warranty,  the 
premises  in  suit  for  $10,  to  be  paid  on  the  delivery  of  the  deed  within  a  rea- 
sonable time,  (4)  with  the  underatandingthat  Mary  Houzik  iQight  enter  into 
the  immediate  possession  (6)  of  the  lots,  which  she  did,  and  made  permanent 
and  valuable  improvements  thereon ;  that  the  same  were  inclosed  by  a  f ence» 
with  four  other  lots  belonging  to  the  plaintiff's  mother  and  brother, — the 
plaintiff  living  with  her  mother  during  a  portion  of  1879  and  during  1880-82» 
cultivating  the  lots  so  purchased  by  her  by  raising  the  usual  vegetables  in  a 
family  garden  thereon ;  (7)  that  she  so  remained  in  the  actual,  open,  notori- 
ous, and  exclusive  possession  of  said  lots,  clearing,  fencing,  and  cultivating 
the  same,  and  paying  the  taxes  thereon  under  said  verbal  agreement  until 
May  28,  1883,  with  the  full  knowledge  of  said  Mary  Deleglise;  (14)  that  said 
lots  were  then  worth  $300;  (8)  that  during  the  fall  of  1880  and  the  summer 
of  1881  the  plaintiff  Mary  paid  Mary  Deleglise  in  full  for  the  lots,  and  the 
latter  then  promised  to  execute  and  deliver  to  her  a  deed  in  a  short  time;  (9 
and  10)  that  the  plaintiff  Mary  frequently  demanded  such  deed  thereafter^ 
but  failed  to  get  it;  (11)  that  during  the  winter  of  1882-83  the  plaintiff  Mary 
made  preparations  to  build  a  house  upon  said  lots,  and  for  that  purpose  piled 
several  thousand  feet  of  select  lumber  thereon  in  a  proper  manner  for  season- 
ing; (11  and  12)  that  during  May  23,  24,  and  25, 1883,  the  defendant  Joseph 
Putnam,  with  full  knowledge  of  the  said  rights,  possession,  and  ownership 
of  said  lots  and  the  lumber  thereon,  by  said  Mary  Houzik,  forcibly,  and 
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against  a  considerable  and  prolonged  resistance,  took  possession  of  said  lots, 
and  removed  the  plaintiff's  lumber  therefrom  into  the  street,  built  fences, 
and  dug  H  cellar  thereon,  and  walled  it  up  with  cedar  posts,  and  moved  a 
house  thereon,  and  constructed  wings  thereto;  that  in  the  midst  of  such  con- 
test for  possession,  and  on  May  24,  1883,  the  defendant  Joseph  Putnam  ob- 
tained a  deed  from  said  Mary  Deleglise,  executed  and  recorded  on  that  day, 
and  gave  back  to  her  a  purchase-money  mortgage,  which  was  thereupon  as- 
signed to  the  husband  of  the  defendant  Hutchinson;  that  May  28,  1883,  said 
Joseph  Putnam  executed  a  quitclaim  deed  of  said  premises  to  his  daughter 
£ula  Putnam,  defendant  herein,  but  it  was  not  delivered  or  seen  by  her  until 
May,  1885;  (13)  that  January  7,  1884,  due  notice  of  the  pendency  of  this  ac- 
tion was  filed  in  the  register's  office;  that  January  14,  1884,  said  Joseph  Put- 
nam procured  a  warranty  deed  of  said  lots  from  said  Eula  Putnam  to  the  de- 
fendant Lizzie  C.  V.  Hutchinson,  by  the  procurement  of  her  husband,  who 
knew  all  the  facts  stated,  and  as  a  gift  to  her,  and  that  sai^  Hutchinson  re- 
ceived such  deed  with  full  knowledge  of  the  plaintifl^s  rights  in  and  to  the 
premises,  and  of  said  verbal  agreement,  her  exclusive  possession  thereunder 
claiming  as  owner,  and  her  permanent  and  valuable  improvements  thereon; 
{16)  that  said  house  and  wings  were  of  the  value  of  $1,300,  and  could  be  re- 
moved without  injury  to  the  premises  except  as  it  would  be  necessary  to  re- 
move fences  for  that  purpose,  and  except  that  it  would  leave  the  cellar  un- 
<30vered;  that  said  house  was  so  constructed  by  said  Putnam  and  Hutchinson 
with  the  intention  of  making  such  house  a  permanent  dwelling,  after  full 
notice  of  the  plaintiffs'  claim,  but  under  the  belief  that  such  claim  was  in- 
valid ;  that  in  the  winter  of  1883-84  said  Hutchinson  moved  into  said  house, 
and  has  since  occupied  it  as  his  place  of  abode;  (17)  that  the  only  title  said 
Hutchinson  or  his  wife  had  to  said  lots  is  the  deed  from  Eula  Putnam  above 
mentioned.  As  conclusions  of  law  the  court  found,  in  effect,  that  the  plain- 
tiffs were  entitled  to  a  specific  performance  of  said  oral  agreement,  with  con- 
veyances of  the  premises  to  Mary  Houzik,  but  with  permission  to  the  defend- 
ant Hutchinson  to  remove  from  said  premises  the  house,  and  additions 
thereto,  within  90  days  after  written  notice  of  the  entry  of  the  judgment 
served  upon  her;  that  in  case  of  the  affirmance  of  the  judgment  on  appeal, 
she  should  be  allowed  60  days  within  which  to  remove  said  buildings,  after 
due  notice  in  writing  of  the  determination  of  such  appeal.  From  that  part 
of  the  judgment,  entered  in  accordance  with  said  findings,  which  permits 
the  defendant  Hutchinson  to  remove  the  buildings  and  addition  thereon  from 
the  premises,  the  plaintiffs  bring  this  appeal. 

C/.  W,  Latta  and  Nash  dk  Nash,  for  appellants.  John  E,  Martin  and  Moses 
Hooper,  for  respondents. 

Cassoday,  J.  The  case  is  anomalous.  The  parol  agreement  for  the  lots 
was  made,  and  the  vendee  went  into  the  immediate  and  exclusive  possession 
under  it,  with  the  consent  and  in  pursuance  of  an  understanding  with  the 
vendor,  June  1,  1879.  Ko  one  pretends  to  have  any  right  to  or  •claim  upon 
the  lots  prior  or  superior  to  those  of  the  vendor  at  the  time  of  making  the 
agreement.  The  vendee  continued  in  such  possession,  and,  in  about  two 
years,  paid  to  the  vendor  the  purchase  price  in  full.  She  thereby  became 
-equitably  entitled  to  a  warranty  deed  from  the  vendor,  which  would  have 
given  her  an  absolute  title  to  the  lots  in  fee-simple.  Moreover,  her  posses- 
sion was  a  legal  estate  which  could  have  been  sold  on  execution.  She  con- 
tinued in  such  exclusive  possession  of  the  lots,  cultivating  the  same,  and 
making  permanent  and  valuable  improvements  thereon,  so  that  their  value 
had  increased  tliirty-fold  at  the  time  of  her  eviction.  Such  actual  and  exclu- 
sive possession  by  the  vendee,  under  the  agreement,  was  notice  to  tlie  world 
that  the  lots  were  in  equity  absolutely  hers,  and  that  the  vendor  no  longer 
had  any  right  to  or  any  claim  upon  them  whatever,    Coe  v.  Manseau^  62  Wis. 
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87;  S.  C.  22  K  W.  Rep.  155;  First  Nat,  Bank  of  Madison  v.  Damm,  68  Wis. 
255;  S.  C.  28  N.  W.  Rep.  497.  Certainly,  this  is  so  as  to  the  vendor,  and  the 
other  defendants  whose  claims  are  only  by  virtue  of  a  deed  from  the  vendor, 
executed  nearly  four  years  after  the  vendee  went  into  such  actual  and  exclus- 
ive possession.  In  addition  to  such  constructive  notice,  the  defendants  Put- 
nams  and  Hutchinsons  had  actual  notice  of  the  vendee's  rights  to  the  premi- 
ses,  and  her  possession  thereof  prior  to  ejecting  her.  Such  being  the  state  of 
the  case  as  found  by  the  trial  court,  it  is  difficult  to  perceive  the  line  of  reason^- 
ing  which  would  justify  the  unlawful  entry  and  forcible  eviction  of  the  vendee 
after  repeated  struggles  for  two  days  of  iUmost  continued  resistance. 

The  statutory  law  declares  that  "no  person  shall  make  any  entry  into  real 
property  but  in  cases  where  entry  is  given  by  law ;  and  in  such  cases,  not  with 
strong  hand,  nor  with  a  multitude  of  people,  but  only  in  a  peaceable  manner. 
Any  person  who  shall  make  such  unlawful  or  forcible  entry,  and  detain  the 
same,  or  who,  having  peaceably  entered  upon  any  property,  forcibly  holds  the 
possession  thereof,  may  be  removed  therefrom  and  fined  in  the  manner  pro- 
vided'' therein.  Section  3860,  Rev.  St.  In  dii-ect  violation  of  this  statute, 
Putnam  and  Hutchinson  unlawfully  entered,  and  with  strong  hand  evicted 
the  plaintiffs,  and  forcibly  retained  possession.  Counsel  do  not  attempt  to 
justify  their  conduct. 

It  is  insisted,  however,  that  as  the  unlawful  entry  and  forcible  eviction 
were  made  by  Putnam  and  Hutchinson  in  the  belief  that  the  plaintiffs^  claim 
to  the  lots  was  Invalid,  it  is  sufficient  to  justify  a  court  of  equity  in  authoriz- 
ing them  to  sever  the  house,  which  at  once,  and  by  their  own  voluntary  act^ 
became  a  part  of  the  realty,  from  the  soil,  and  to  remove  it  to  some  other 
premises,  in  order,  we  presume,  to  carry  out  in  part  their  original  intention 
of  making  it  a  permanent  dwelling  for  themselves.  Such  severance,  without 
such  permission  from  the  court,  would  be  a  clear  act  of  waste,  which  a  court 
of  equity  might  properly  enjoin.  If  this  be  true,  the  same  court  could  not  be 
justified  in  authorizing  such  waste  in  advance.  It  Is  to  be  remembered  that 
the  Putnams  and  Hutchinsons  are  found  to  be  knowingly  wrongful  trespass- 
ers, with  strong  hand  and  actual  force.  Such  was  the  attitude  they  occupied 
when  they  placed  the  buildings  upon  the  premises  so  as  to  become  fixtures 
and  a  part  of  the  realty.  The  plea  of  good  faith  by  such  trespassers  is  not 
available  in  equity  against  the  equitable  and  rightful  owner  of  the  land. 
Huebschmann  v.  McHenry,  29  Wis.  655;  Kimball  \.  Adams,  52  Wis.  554;  S. 
C.  9  N.  W.  Rep.  170;  Davidson  v.  -Ba^vZay,  63  Pa.  St.  417;  Dart  v.  Hercules, 
57  Dl.  446;  Wadleigh  v.  JanvHn,  41  N.  H.  503;  Wentz  v.  Fincher,  55  Amer. 
Dec.  416;  Rennie  v.  Young,  2  De  Gex  &  J.  136;  Ramsden  v.  Dyson,  1  H.  L. 
App.  Cas.  141,  168;  Cannon  v.  Copeland,  48  Ala.  252;  Cook  v.  Krc^t,  3  Lans. 
512.  It  is  simply  an  attempt  to  secure  to  the  trespassers,  through  the  aid  of 
equity,  the  investments  made  in  direct  violation  of  law.  Considering  the 
buildings  as  a  part  of  the  realty,  and  as  such  the  exclusive  property  of  the 
plaintiff  Mary,  as  we  must  in  a  court  of  equity,  and  the  claim  made  is  noth- 
ing less  than  to  compel  her  to  surrender  up  a  portion  of  her  land  to  those  who 
unlawfully  and  forcibly  deprived  her  of  her  possession,  in  order  to  prevent 
the  law-breakers  from  suffering  any  loss  by  reason  of  their  own  wrong.  It 
is  not  the  case  of  a  person  entering  into  possession  of  unoccupied  land,  under 
color  of  a  superior  or  adverse  title,  with  the  knowledge  of,  but  without  any 
objection  from,  the  true  owner.  The  distinction  is  made  by  two  of  the  judges 
writing  the  leading  opinions  in  the  case  above  cited  from  the  house  of  lords. 
It  is  there  said:  "But  if  a  stranger  build  knowingly  upon  my  land,  there  is 
no  principle  of  equity  which  prevents  me  from  insisting  on  having  back  my 
land,  with  all  the  additional  value  which  the  occupier  has  imprudently  added 
to  it."  Here  the  case  is  much  stronger.  The  trespassers,  in  violation  of  the 
statutes,  unlawfully  and  with  strong  hand  entered  upon  the  premises,  forcibly 
evicted  the  plaintiffs,  and  forcibly  retained  the  possession.    We  must  hold 
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that  they  have  no  standing  in  a  court  of  equity  to  be  relieved  from  the  posi* 
tion  in  wliich  they,  in  their  own  wrong,  have  voluntarily  placed  themselves. 

We  do  not  think  we  would  be  justified  in  limiting  the  costs  in  this  court 
merely  because  the  findings  are  unusually  long,  to  save  the  trouble  of  mak- 
ing a  bill  of  exceptions;  especially  as  it  does  not  appear  to  us  that  the  defend- 
ants are  thereby  substantially  prejudiced. 

That  portion  of  the  judgment  appealed  from  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  perfect  the  judgment  in  favor  of  the  plaintiffs 
in  accordance  with  this  opinion. 


Lee  and  others  v,  Simmons. 

Filed  March  16, 1886. 

1.  SALB—FRATJD—IireoLyKNOT— Right  to  RBsciirD  Sale— Fiuudulbht  AssiQNinEifT  fob 

Benkfit  of  Creditobs. 

Where  a  merchant  orders  goods,  knowing  himself  to  be  insolvent,  without  dis- 
closing his  insolvency,  and  with  the  preconceived  purpose  of  not  paying  for  them 
4tt  all,  or,  at  most,  only  a  very  small  per  cent.,  ana  with  the  further  preconceived 
purpose  of  having  them  swell  his  assets  for  the  benefit  of  those  whom  he  intends 
to  make  his  preferred  creditors,  the  purchase  is  fraudulent,  and  the  vendor,  upon 
discovering  the  fraud,  ma^  rescind  the  contract,  and  replevy  the  goods  from  the 
assign ee  for  benefit  of  creditors.^ 

2.  Same — Advancehknt  of  Freight  bt  Assignee. 

The  fact  tAat  the  assignee  advances  the  freight  on  the  goods  to  the  carrier  will 
not  make  him  a  bona  fide  holder,  nor  entitle  him  to  retain  the  goods  until  he  shall 
be  reimbursed. 
Z.  Same— Use  of  Part  of  Goods— Right  to  Reclaim  Balance. 

Nor  will  the  fact  that  the  vendee  has  appropriated  to  his  own  use  a  part  of  the 
goods,  before  the  vendor  discovered  the  fraud,  prevent  the  vendor  from  reclaiming 
the  goods  not  appropriated  after  he  has  discovered  the  fraud. 

Appeal  from  circuit  court,  Fond  du  Lac  county. 

This  is  an  action  of  replevin.  The  court  found,  in  effect,  (1)  that  Febru- 
ary 8, 1883,  the  plaintiffs  were,  and  for  a  long  time  had  been,  merchants  in 
Kew  York;  (2)  that  on  the  day  named  the  defendant's  assignor,  Whittelsey, 
was,  and  for  several  years  next  prior  thereto  had  been,  a  merchant  at  Fond 
du  Lac;  that  during  that  time  he  had  purchased  goods  from  the  plaintiffs, 
and  had  always  been  in  good  standing  and  credit  with  them,  and  continued 
to  be  up  to  February  27,  1883;  (3)  that  February  8, 1883,  Whittelsey  gave  to 
the  plaintiffs'  traveling  agent  a  verbal  order  for  the  goods  in  question,  and 
about  the  same  time  another  verbal  order  for  goods  of  the  value  of  $24.51; 
that  the  order  last  named  was  shipped  by  the  plaintiffs  about  Febru- 
ary 14,  1883,  by  express,  with  charges  prepaid,  and  was  delivered  to  Whit- 
telsey by  the  express  company,  February  22,  1883;  (4)  that  the  plaintiffs 
shipped  the  goods  in  suit  to  Whittelsey  by  railroad,  and  they  arrived  at  the 
depot  in  Fond  du  Lac  after  the  day  and  date  of  his  assignment;  (5)  that  Feb- 
ruary 27,  1883,  Whittelsey  made  an  assignment  of  all  his  property  to  the  de- 
fendant for  the  benefit  of  his  creditora,  (6)  including  the  goods  in  suit;  that 
his  debts  then  amounted  to  836,000,  and  his  assets  only  $26,500;  that  the 
preferred  debts  scheduled  in  the  assignment  amounted  to  $19,000,  including 
particular  friends  and  relatives  of  the  assignor;  that  the  bill  for  the  goods 
in  suit  was  scheduled  among  Whittelsey's  unpreferred  creditors;  that  Febru- 
ary 28,  1883,  the  defendant,  as  such  assignee,  demanded  the  goods  in  suit 
from  the  railway  company,  and  received  and  took  them  into  his  possession; 
i(7)  that  thereupon,  and  prior  to  the  commencement  of  this  action,  the  plain- 
tiffs demanded  the  goods  in  suit  from  the  defendant,  but  he  neglected  and 
refused  to  deliver  up  the  same;  (8)  that  said  goods  were  then  of  the  value  of 
$809.58;  (9)  that  the  plaintiffs  always  believed  said  Whittelsey  to  be  solvent 

^See  note  at  end  of  case. 
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up  to  the  day  of  his  said  assignment,  and  that  they  had  no  knowledge  or  in- 
formation that  he  intended  to  make  an  assignment,  or  had  made  an  assign- 
ment, until  after  the  defendant  had  taken  actual  possession  of  the  goods  in 
suit;  (10)  that  when  said  Whittelsey  ordered  the  goods  in  suit,  and  from 
thence  down  to  the  time  when  he  made  the  assignment,  he  knew  he 
was  insolvent  and  unable  to  pay  for  the  goods,  and  was,  at  the  time  he 
ordered  the  same,  contemplating  the  making  of  an  assignment  for  the 
benefit  of  his  creditors,  and  then  knew  that  an  assignment,  within  a  very 
short  time,  would  become  necessary  in  order  to  prefer  any  of  his  creditors, 
(chapter  349,  Laws  1&83,  about  to  be  passed,)  and  that  in  all  probability  he 
could  not  pay  for  the  goods  so  ordered;  (11)  that  at  the  time  of  the  receipt  by 
said  Whittelsey  of  the  goods,  amounting  to  $24.51,  he  knew  he  was  insolvent, 
and  unable  to  pay  for  the  goods,  and  did  not  intend  to  pay  for  them;  that  he 
then  intended  to  make  an  assignment  for  the  benefit  of  his  creditors,  and 
knew  that  he  could  not  pay  for  the  goods,  but  that  the  same,  if  held  by  his 
assignee,  would  go  to  sw*ell  his  assets  for  the  benefit  of  his  preferred  and  other 
creditors,  and  deprive  the  plaintiffs  of  their  goods,  or  the  pay  for  them,  ex- 
cept a  dividend;  (12)  that  the  plaintiffs  sustained  six  cents  damages  by  the 
unlawful  detention  of  said  goods  in  suit  by  the  defendant.  As  conclusions 
of  law  the  court  found,  in  effect,  that  the  plaintiffs  were  the  owners  and  en- 
titled to  the  possession  of  the  goods  in  suit ;  that  the  defendant  unlawfully  de- 
tained the  same;  that  their  value  was  as  found;  that  the  plaintiffs  had  sus- 
tained six  cents  damages  by  the  unlawful  detention.  From  the  judgment  en- 
tered upon  such  findings  the  defendant  brings  this  appeal. 

ff.  F.  Rose  and  A.  If.  Blair,  for  respondents.  George  B.  Sutherland  and 
/>.  D.  Sutherland^  for  appellant. 

Cassodat,  J.  The  facts  are  undisputed.  They  appear  by  the  stipulation 
of  the  parties,  and  the  testimony  of  the  defendant,  his  assignor,  and  his  clerk. 
They  more  than  justify  the  findings  as  above  stated.  From  these  facts  we 
think  the  court  was  justified  in  holding  that  the  purchase  was  fraudulently 
made.  Where,  as  here,  a  person  orders  goods  knowing  himself  to  be  insolv- 
ent, without  disclosing  his  insolvency,  and  with  the  preconceived  purpose  of 
not  paying  for  them  at  all,  or,  at  most,  only  a  very  small  per  cent.,  and  with 
further  preconceived  purpose  of  having  them  swell  his  assets  for  the  benefit 
of  those  whom  he  intends  to  make  his  preferred  creditors,  the  purchase  is 
fraudulent,  and  the  vendor,  ilpon  discovering  the  fraud,  may  rescind  the  con- 
tract, and  retake  the  goods,  as  against  the  vendee.  Nichols  v.  Pinner,  18  N. 
Y.  295;  S.  C.  (Nichols  v.  Michael,)  23  N.  Y.  266;  Hennequin  v.  Naylor,  24  N. 
Y.  139;  Deooe  v.  Brandt,  53  N.  Y.  462;  Pike  v.  Wieting,  49  Barb.  314; 
Wright  v.  Broton,  67  N.  Y.  1;  Dow  v.  Sanborn,  3  Allen,  181;  Thompson  v. 
Rose,  16  Conn.  71;  Morrill  v.  Blackman,  42  Conn.  324;  Shipman  v.  Sey- 
tnour,  40  Mich.  274;  Donaldson  v.  Farwell,  93  U.  S.  631;  Stewart  v.  Emer- 
son, 52  N.  H.  301. 

The  case  of  Garbutt  v.  Bank,  etc,,  22  Wis.  368,  is  clearly  distinguishable. 
The  defendant,  as  assignee  for  the  benefit  of  creditors,  took  the  goods  subject 
to  the  equities  between  the  original  parties,  and  hence  i%  in  no  better  position 
to  defend  against  this  action  than  Whittelsey  would  have  been  had  the  suit 
been  brought  against  him  before  the  assignment.  Nichols  v.  Michael,  supra; 
Devoe  v.  Brandt,  supra;  Dow  v.  Sanborn,  supra. 

The  mere  fact  that  the  defendant  voluntarily  advanced  to  the  railway  com- 
pany the  freight  on  the  goods  did  not  make  him  a  bona  fide  holder,  nor  en- 
title him  to  retain  the  goods  until  he  should  be  reimbursed;  nor  did  the  fact 
that  the  vendee  received  and  appropriated  to  his  use  the  goods  sent  by  express, 
before  the  plaintiffs  discovered  the  fraud,  prevent  them  from  reclaiming  the 
goods  not  so  appropriated  when  they  did  discover  the  fraud. 

The  judgment  of  the  circuit  court  is  affirmed. 
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NOTE. 

Where  a  purchaser  obtains  goods  on  credit  by  fraudulent  representations  of  his  finan- 
cial ability,  and  the  vendor  delivers  the  goods' to  such  purchaser  on  the  faith  of  such 
representations,  and  afterwards  discovers  the  fraud,  he  has  the  right,  within  any  rea- 
sonable time  after  the  discovery  of  the  fraud,  to  rescind  the  sale  and  retake  the  goods, 
and  upon  such  rescission  the  original  taking  by  the  vendee  will  be  regarded  as  a  tortious 
taking,  without  the  consent  of  Uie  vendor,  and  the  title  at  once  becomes  reinvested  in 
him  as  though  it  had  never  been  divested.    Doane  v.  Lockwood,  (111.) 4  N.  E.  Rep.  500. 

It  is  said  in  Oswego  Starch  Factory  v.  Lendrum,  (Iowa,)  10  N.  W.  Rep.  900,  that  where 
a  vendor  of  goods  seeks  to  recover  back  such  goods  upon  the  ground  that  he  was  in- 
duced to  deliver  them  through  fraud,  and  that  he  has  elected  to  rescind  the  contract  of 
sale,  it  is  not  necessary,  to  enable  him  to  maintain  an  action  for  their  recovery  against 
an  otHcer  claiming  to  hold  them  under  an  attachment  against  the  vendee,  that  he  aver 
and  prove  a  demand,  the  petition  showing  that  defendant's  claim  to  possession  is  based 
upon  the  title.  Neither  is  it  necessary  in  such  case  that  notice  of  rescission  of  the  con- 
tract of  sale,  given  before  the  action  is  commenced,  be  alleged  or  proved.  '*  The  court 
further  hold  in  this  case  that  the  "  vendor's  right  to  rescind  a  contract  of  sale  of  goods 
for  fraud  is  not  prevented  by  a  levy  of  an  attachment  upon  the  goods  by  a  creditor  of 
the  vendee." 

When  property  has  been  obtained  by  fraudulent  representations  on  the  nart  of  the 
vendee,  re])levin  may  be  maintained  by  the  vendor  without  first  making  a  demand  for 
tlie  return  of  the  property.    Carl  v.  McGonigal,  (Mich.)  25  N.  W.  Rep.  516. 

The  fact  that  a  vendor  of  goods,  in  ignorance  of  fraud  on  the  part  of  his  vendee,  con- 
stituting ground  for  rescission  of  the  contract  of  sale,  has  proceeded  to  judgment  against 
the  yemlee  for  the  purchase  price  of  the  goods,  will  not  amount  to  an  affirmance  or 
ratification  of  the  contract  of^sale  so  as  to  preclude  him  from  rescinding  upon  subse- 
quent discovery  of  such  fraud.    Kraus  v.  Thompson,  (Minn.)  14  N.  W.  Rep.  266. 

B'alse  representations,  to  avoid  a  contract,  must  be  made  for  the  purpose  of  inducing 
the  V)arty  complaining  to  enter  into  the  contract,  and  must  have  been  relied  upon  by 
him.  Berringer  v.  Beecher,  (Mich.)  26  N.  W.  Rep.  491 ;  Humphrey  v.  Merriam,  (Minn.) 
20  N.  W.  Kep.  138. 

Respecting  fraudulent  assignments  for  benefit  of  creditors,  see  nOte  to  Auley  v.  Oster- 
mann,  (Wis.)  25  N.  W.  Rep.  657.  663,  et  seq. 


Doctor  and  another  f>,  HELLSERa. 

Filed  March  16, 1886, 

1.  Vent>or  ato)  Vendee— CoNTRAcrr  Signed  by  One  Pabty— Statote  of  Fsauds. 

'file  fact  that  a  contract  for  the  conveyance  of  land  is  signed  by  the  vendor  alone 
will  not  prevent  a  specific- performance,  if  it  is  otherwise  sufficient. 

2.  Same — Description  op  Land— Extrinsic  Evidence* 

The  law  will  not  declare  a  contract  for  the  sale  of  land  void  for  uncertainty  when 
the  light  which  contemporaneous  facts  and  circumstances  furnish  render  the  deacrip- 
tion  definite  and  certain,  and  a  description  of  the  property  which  can  thus  be  rendered 
certain  w^ill  be  regarded  as  sufllciently  certain  to  enforce  specific  performance. 

3.  Same— Failure  of  Quantity  of  Land— Tender  of  Proportionate  Part  of  Purchase 

Money— Spbcific  Performance. 

Where  plaintiff  sought  the  specificperformanceof  a  contract  to  convey  land,  with 
the  improvements  and  stock  thereon,  on  tender  of  payment  of  a  proportion  of  the 
.piiritiiu.se  money  equal  to  the  value  of  the  actual  number  of  acres  in  the  tract,  which 
was  smaller  than  was  supposed  at  the  time  of  making  the  contract,  the  bill  was  held 
demurrable. 

Appeal  from  county* court,  Milwaukee  county. 

The  complaint  alleges,  in  effect,  that  July  14, 1885,  the  defendant,  a  widow» 
offen^d  to  sell  to  the  plaintiffs  a  farm  owned  and  occupied  by  her,  in  section 
24.  in  township  7,  range  21,  being  in  the  town  of  Wauwatoea,  which  she 
represented  to  contain  49  acres,  with  the  buildings  and  improvements  thereon* 
with  the  crops,  consisting  in  part  of  hay  and  oats,  and  personal  property,  of 
which  a  partial  list  was  two  horses,  two  buggies,  wagon,  two  cows,  reaper, 
and  other  farm  machinery  and  tools,  for  $20,300,  to  be  paid  as  hereinafter 
stated;  that  on  the  same  day  the  plaintiffs  accepted  said  offer,  and  then  paid 
the  defendant  thereon  8100  in  cash,  and  took  from  her  a  receipt  and  agree- 
ment in  writing,  of  which  the  following  is  a  copy: 
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"Received  of  Messrs.  Jacob  Katz  and  Adolph  Doctor  the  sum  of  one  hun- 
dred dollars  as  part  purchase  money  for  49  acres  of  land,  with  buildings  and 
improvemends  thereon,  situated  in  the  town  of  Wauwatosa,  state  of  Wiscon- 
sin ;  said  described  property  being  the  same  now  occupied  by  me.  Whole 
amount  of  said  purchase  money  is  twenty  thousand  and  three  Imndred  dol- 
lars. At  the  delivery  of  a  warranted,  perfect  deed,  two  thousand  dollars  to 
be  paid  cash,  the  balance  of  eighteen  thousand  tl.ree  hundred  dls.  payable  in 
ten  yeiirs  from  date  of  deed,  with  4J  per  cent,  (four  and  one-half  per  cent.) 
interest.  Said  property  situated  in  town  of  Wauwatosa.  and  at  present  occu- 
pied by  me,  and  I  promise  to  deliver  deed  in  six  weeks.  Above  amount  in- 
cluded also  the  two  horses,  wagons,  and  all  the  former  machinery  and  tools» 
otc.   etCa 

*'*Dated  JiUy  14, 1885.  Caroline  Hellberg. 

"Witness:    Lucy  Toole. 

"Andrew  Schneider. 

"Recorded  July  14,  1885." 

—That  about  10  days  thereafter  the  plaintiffs  learned  for  the  first  time  that 
said  farm  did  not  in  fact  contain  49  acres,  but  less  than  36  acres,  being  only 
about  323^  acres;  that  August  13, 1885,  the  plaintiffs  delivered  to  the  defend- 
ant a  notice  to  the  effect,  requesting  her  to  furnish  them  the  legal  description 
of  the  49  acres  mentioned  in  the  receipt  and  agreement,  and  offering,  when 
furnished,  to  cause  a  deed  to  be  drawn  of  the  same  in  accordance  with  the 
terms  of  the  receipt,  at  their  own  expense,  by  any  competent  person  she 
might  select,  and  upon  the  delivery  to  them  of  such  deed,  and  tlie  personal 
property  described  in  the  receipt,  to  pay  her  the  further  sum  of  ^1,900,  and 
to  execute  and  deliver  to  her  a  mortgage  upon  such  49  acres  for  i|M8,300,  as 
stated  in  the  agreement  in  writing;  that  if  the  farm  contain  less  than  49 
acres  of  land,  then  the  plaintiffs  would  pay  her  therefor  such  proportion  of 
theS20,300  as  the  number  of  acres  actually  contained  therein  bears  to  49 
acres,  according  to  the  terms  and  in  the  manner  specified  in  the  receipt;  that 
they  insisted  upon  the  fulfillment  of  the  contract  of  sale  of  the  property 
owned  and  occupied  by  the  defendant  mentioned  in  the  receipt,  and  in  case 
of  neglect  or  failure  would  take  steps  to  enforce  it;  that  the  defendant  never 
furnished  such  legal  description,  but  had  wholly  neglected  and  refused  to 
furnish  such  description,  or  to  show  such  49  acres;  that  August  25,  1885, 
the  plaintiffs  tendered  to  the  defendant,  at  her  residence,  the  sum  of  $1,900, 
and  then  and  there  demanded  of  her  to  execute  and  deliver  to  them  a  war- 
ranted, perfect  deed  of  the  land  which  she  actually  owned  and  occupied,  and 
offered  then  and  there  to  execute  and  deliver  to  the  defendant  a  mortgage 
upon  such  land  as  was  actually  owned  and  occupied  by  the  defendant  in  said 
town  for  such  sum  (less  the  S2,000  paid  and  tendered)  as  the  amount  of  land 
so  actually  owned  and  occupied  by  the  defendant  would  amount  to,  computed 
at  the  same  rate  per  acre  as  49  acres  for  ;$20,300,  and  offered  to  have  said  farm 
surveyed,  and  the  precise  quantity  of  land  therein  ascertained,  which  tender, 
demand,  and  offer  were  then  and  there  refused  by  the  defendant;  that  the 
true  description  of  the  land  owned  and  occupied  by  the  defendant  was  such 
as  is  there  given  and  only  contained  about  32j^  acres,  and  that  the  defendant 
owns  no  other  land  in  said  town ;  that  April  25,  1885,  the  defendant  had  given 
to  the  Merchants*  Exchange  Bank  a  mortgage  on  a  portion  of  the  land  for 
$1,600.  with  interest  at  7  per  cent.,  which  was  recorded  on  that  day,  and  was 
still  a  subsisting  lien  thereon;  that  the  plaintiffs  had  no  remedy  at  law;  that 
the  plaintiffs  were  ready  and  willing  to  pay  said  $1,900  to  the  defendant,  and 
apon  the  receipt  of  such  deed  of  the  land  she  so  owned  and  the  personal  prop- 
ertj,  or  accounting  therefor,  to  give  a  mortgage  to  the  defendant  for  what 
the  land  she  actually  owned  would  come  to  at  $414.28  per  acre,  deducting 
therefitim  said  mortgage  to  the  bank,  which  should  be  assumed  by  theplain- 
v.27N.w.no.2— 12 
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tiffs.  The  complaint  then  prayed  the  specific  performance  of  said  receipt  and 
agreement  in  writing  upon  the  plaintiffs'  paying  and  securing  the  balance  of 
the  purchase  price  after  the  abatement  in  the  price  as  stated.  The  answer, 
aside  from  denial,  alleged  a  tender  of  performance  according  to  the  contract, 
and  an  equitable  counter-claim,  to  which  the  plaintiffs  replied.  The  cause  hav- 
ing come  on  for  hearing,  the  defendant  demurred  ore  tenia.  The  county 
court  thereupon  excluded  all  evidence  under  the  complaint,  and  dismissed  the 
same,  and  from  the  judgment  entered  thereon  the  plaintiffs  bring  this  ap- 
peal. 

Flanders  cfe  Bothun,  for  appellant.  O.  J.  Fiebing  and  R.  if.  Austin,  for 
respondent. 

Cassoday,  J.  The  answer  and  reply  need  not  be  considered,  since  the 
only  questions  presented  upon  this  demurrer  ore  tenis  arise  upon  the  suflS- 
ciency  of  the  complaint  when  liberally  construed.  Dond  v.  Wisconsin,  P.  rf- 
8.  Ry,  Co.,  25  N.  W.  Kep.  533.  The  mere  fact  that  the  agreement  to  con- 
vey was  signed  by  the  defendant  alone  will  not  prevent  specific  performance 
if  it  was  otherwise  sufficient.  The  statute  only  required  that  the  contract  for 
the  sale  should  be  in  writing  expressing  the  consideration,  and  be  subscribed 
by  the  party  by  whom  the  sale  was  made.  Section  2304;  Cheney  v.  Cook,  7 
Wis.  413;  Vilas  v.  Dickinson,  13  Wis.  488;  Washburn  v.  Fletcher,  42  Wis.  169. 

The  agreement  in  writing  to  convey,  in  effect,  acknowledged  the  receipt  of 
the  $100  as  part  purchase  money  for  49  acres  of  land,  with  buildings  and  im- 
provements thereon,  situated  in  the  town  of  Wau watosa,  state  of  Wisconsin, 
being  the  same  then  occupied  by  the  defendant,  for  which  she  thereby  prom- 
ised to  deliver  deed  in  six  weeks.  The  agreement  was  to  convey  the  land, 
buildings,  and  improvements  then  occupied  by  her  in  the  town  named.  It 
was  the  land  then  so  occupied,  and  the  whole  of  it,  that  was  to  be  conveyed. 
Xo  reference  was  made  in  the  writing  to  any  land  not  so  occupied  at  the  time. 
Such  occupation,  so  referred  to  upon  the  face  of  the  agreement,  purported  to 
he  an  existing  extrinsic  fact,  the  proof  of  which  would  give  certainty  to  the 
<iescription.  Simmons  v.  Johnson,  14  Wis.  526.  Such  proof  was  admissible 
in  order  to  place  the  court  in  the  position  of  the  parties  at  the  time  of  mak- 
ing the  agreement,  and  thus  enable  it  to  intelligently  interpret  the  language 
employed.  The  law  will  not  declare  an  agreement  void  for  uncertainty  when 
the  light  which  contemporaneous  facts  and  circumstances  furnish  renders  the 
•descr'^ption  definite  and  certain.  Messer  v.  Oestereich,  52  Wis.  689;  S.  C.  10  N. 
W.  Rep.  6;  Whitney  v.  Robinson,  53  Wis.  314;  S.  C.  10  if.  W.  Rep.  512; 
Parkinson  v.  McQuaid,  54  Wis.  484;  S.  C.  11  X.  W.  Rep.  682;  Meade  v.  Gil- 
foyle,  24  N.  W.  Rep.  415.  A  description  whicli  can  thus  be  made  certain  by 
proof  of  an  extrinsic  fact  referred  to  in  the  agreement  must  be  regarded  as 
sufficiently  certain  to  enforce  specific  performance. 

The  plaintiffs  here  insist  that  there  was  a  deficiency  of  16^  acres  in  the 
amount  named  in  the  agreement;  that  they  are  entitled  to  a  conveyance  of 
the  land  which  the  defendant  actually  owned  and  occupied  at  the  time  upon 
the  payment  and  security  of  the  purchase  price,  less  what  such  deficiency 
would  come  to  at  $414.28  per  acre,  which  would  have  been  the  average  price 
had  tliere  been  as  many  acres  as  named  in  the  agreement.  The  amount  which 
tlie  plaintiffs  thus  claim  the  right  to  abate  from  the  purchase  price  is  $6,835.62. 
The  question  here  presented  is  whether  the  plaintiffs  are  entitled  to  a  deed  of 
the  land  owned  and  occupied  by  the  defendant  at  the  time  without  fully  pay- 
ing and  securing  the  purchase  price  as  provided  in  the  agreement  Or,  in 
other  words,  is  the  defendant  obliged  to  convey  as  required  upon  the  plaintiffs' 
only  paying  and  securing  what  would  remain  of  the  purchase  price  after  mak- 
ing the  abatement  indicated?  It  will  be  observed  that  the  number  of  acres 
mentioned  in  the  agreement  are  not  by  way  of  limitation  nor  restriction. 
The  agreement  does  not  purport  to  be  for  the  conveyance  of  49  acres  from  a 
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larger  tnict.  The  number  of  acres  mentioned  in  the  agreement  purport  to  be 
descriptive,  but  in  no  wjiy  aided  the  description.  The  agreement  was  simply 
to  convey  the  land  then  occupied  by  the  defendant, — nothing  more.  If  the 
land  so  occupied  did  not  contain  as  many  acres  as  mentioned  in  the  agree- 
ment, then  such  mention,  to  the  extent  of  the  deficiency,  was  a  false  asser- 
tion. Assuming  it  to  have  been  false,  yet  as  it  in  no  way  aided  the  descrip- 
tion, and  the  land  was  otherwise  sufficiently  described,  it  cannot  frustrate 
the  agreement.  Tfiompson  v.  Jones,  4  AVis.  110;  McEvoy  v.  Loyd,  31  Wis. 
142. 

But  the  more  serious  question  is  whether  such  mention  is  to  have  the 
effect  of  a  written  guaranty  or  covenant  that  the  farm  so  occupied  did  in 
fiict,  at  the  time,  contain  the  number  of  acres  mentioned.  The  defendant 
insists  that  the  mention  of  the  number  of  acres  cannot  be  regarded  as  a  cov- 
enant of  quantity,  and  numerous  authorities  are  cited  in  support  of  such 
contention.  There  are  certainly  numerous  cases  in  which  it  has  been  held 
that  an  action  for  a  breach  of  warranty  could  not  be  maintained  merely  be- 
cause the  quantity  of  land  conveyed  by  the  deed  was  less  than  the  amount 
therein  stated.  Snow  v.  Chapman,  1  Koot,  528;  Mann  v.  Pearson,  2  Johns, 
37;  FoxDell  y.  Clark,  5  Mass.  355;  Perkins  v.  Webster,  2  N.  H.  287;  Beach  v. 
^teaj-ns,  1  Aiken,  325;  Root  v.  Puff,  3  Barb,  353.  The  converse  of  the  prop- 
osition has  also  frequently  been  held.  MoEooy  v.  Loyd,  supra;  Howe  y.Bass^ 
2  Mass.  380;  Pemam  v.  Wead,  6  Mass.  131 ;  Jackson  v.  Barringer,  15  Johns. 
471;  Jackson  v.  McConnell,  19  Wend.  175;  Butterjield  v.  Cooper,  6  Cow. 
481;  Hathaway  v.  Power,  6  Hill,  453;  Pettit  v,  Shepard,  32  N.  Y.  97.  In 
the  class  of  cases  first  cited  it  is  held  that  the  covenants  only  relate  to  the 
lands  described,  but  not  to  lands  which  the  deed  does  not  purport  to  convey. 
It  may  be  doubtful  whether  an  agreement  to  convey  is  of  any  broader  signif- 
icance than  the  covenants  of  warranty  in  such  a  deed.  Upon  this  demurrer 
ore  tenis  we  do  not  feePciilled  upon  to  determine  the  question  suggested,  as 
the  case  may,  upon  final  hearing,  disclose  a  different  state  pf  facts.  We  may 
iissume  for  the  purposes  of  this  case,  that  the  law  is  the  other  way,  and  that 
the  agreement  in  writing  was  a  guaranty  that  the  land  therein  described  con- 
tained the  number  of  acres  therein  mentioned,  and  that  the  plaintiffs  are  en- 
titled to  a  conveyance  of  the  land  owned,  and  an  abatement  from  the  purchase 
price  by  reason  of  the  defictency,  as  indicated  in  the  authorities.  Wri(/ht  v. 
Young,  6  Wis.'  127;  S.  C.  70  Amer.  Dec.  453,  and  notes;  Walling  v.  Kinnard, 
60  Amer.  Dec.  216;  Conrad  v.Schwamb,  53  Wis.  378;  S.  C.  10  K  W.  Rep. 
395.  But  still  the  question  recurs  whether  the  plaintiffs  are  entitled  to  such 
conveyance  upon  the  arbitrary  conditions  proposed  in  the  complaint.  It  is  to 
be  remembered  that  courts  of  equity  do  not  make  contracts  for  parties,  but 
merely  enforce  such  as  are  made  by  themselves,  so  far  as  practicable,  and  in  so 
far  as  may  seem  to  be  just  and  equitable.  Tiiis  court  has  held  that  in  the  ab- 
sence of  fraud,  ''where  the  title  fails  to  only  a  part  of  the  land  conveyed,  the 
grantee  may  recover,  in  an  action  on  the  covenants  of  seizin  and  right  to 
convey,  or  upon  an  agreement  to  convey  such  fractional  part  of  the  whole 
consideration  paid  as  the  value  at  the  time  of  the  purchase  of  the  piece  to 
which  the  title  fails  bears  to  the  whole  purchase  price  and  interest  thereon 
during  the  time  he  has  been  deprived  of  the  use  of  such  fractional  part,  but 
not  exceeding  six  years."  Menser.  v.  Oesterich,  52  Wis,  696;  S.  C.  10  N.  W. 
Rep.  6;  Bartelt  v.  Braunsdorf,  57  Wis.  3;  S.  C.  14  iq".  W.  Rep.  869;  Willson 
V.  Willson,  57  Amer.  Dec.  320. 

Assuming  the  plaintiffs^  right  to  specific  performance  and  abatement  of 
price  on  account  of  deficiency,  as  claimed,  still  they  would  not  be  entitled  to 
any  more  favorable  rule  than  the  one  just  indicated;  that  is,  an  abatement  of 
such  fractional  part  of  the  whole  consideration  to  be  paid  as  the  value  at  the 
time  of  th^  purchase  of  the  piece  to  which  the  title  failed  bears  to  the  whole 
purchase  price.    It  stands  confessed  that  the  buildings  and  improvements 
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are  all  on  the  land  owned  by  the  defendant,  and  it  would  be  unfair  to  pre- 
sume, in  the  absence  of  any  allegation  of  proportionate  values,  that  the  por- 
tion of  the  land  not  improved  is  of  equal  value  per  acre  with  that  which  is 
im|)roved.  Such  is  the  theory  of  the  complaint,  and  the  conditions  upon 
wliich  specific  performance  is  sought  to  be  enforced.  The  plaintiffs  having 
failed  to  allege  performance  or  tender  of  performance  on  their  part,  even 
upon  the  assumptions  indicated,  are  in  no  position  to  enforce  performance 
upon  tlie  part  of  the  defendant. 
The  judgment  of  the  county  court  is  affirmed. 


Pratt  v.  Peck  and  others. 

Filed  March  16,  1886. 

Tbial— Special  Verdict— Form  of  Questions. 

The  form  of  a  special  verdict  is  largely  in  the  discretion  of  the  trial  court,  but 
the  questions  submitted  should  cover  all  the  controverted  issues  of  fact ;  otherwise 
there  will  necessarily  be  a  failure  to  determine  such  issues,  and  the  result  will  be  a 
mistrial. 

Appeal  from  circuit  court,  Winnebago  county. 

This  is  an  action  to  recover  the  purchase  price  of  400,000  feet  of  ]umber» 
the  most  of  which  was  destroyed  by  fire  while  piled  in  the  plaintiff's  mill- 
yard  at  Oshkosh.  August  9,  1883,  the  plaintiff  was  the  owner  of  a  saw-mill 
in  Oshkosh,  and  engaged  in  the  business  of  manufacturing  saw-logs  into  lum- 
ber. Near  the  plaintiff's  premises,  but  in  a  different  block,  the  defendants, 
at  the  same  time,  owned  a  sash,  door,  and  blind  factory,  and  were  engaged  in 
the  manufacture  of  such  articles  therein.  On  the  day  named  it  was  verbally 
agreed  between  the  parties  that  the  plaintiff  would  sell,  and  the  defendants 
purchase,  all  the  first,  second,  and  third  clear  and  common  shop  stock  of  one  and 
one-half  and  one  and  one-fourth  inch  plank,  then  piled  in  the  plaintiff's  mill- 
yard  of  the  previous  year's  and  spring's  cut,  estimated  to  be  about  600,000 
fe(it,  and  400,000  feet  of  .the  next  thereafter  sawed  in  the  plaintiff's  mill  of 
plank  lumber,  one  and  one-half  and  one  and  one-fourth  inches  thick,  firsts 
second,  and  third  clear  and  common  shop  stock,  of  which  one-third  was  to  be 
one  and  one-fourth*inches  thick,  and  two-thirds  thereof  o^e  and  one-half 
inches  tliick,  for  which  the  defendants  were  to  pay  $14  per  1,000  feet  for  com- 
mon shop  stock;  $24  per  1,000  feet  for  third  clear;  and  $34  per  thousand  feet 
for  first  and  second  clear.  The  complaint  alleges,  in  addition  to  the  above* 
tiiat  the  lumber  in  the  plaintiff's  yard  at  the  time  of  the  agreement  was  to  be 
paid  for  in  full  as  of  September  1, 1883, — ^that  is  to  say,  in  cash,  or  interest- 
drawing  bankable  notes;  and  the  400,000  feet,  thereafter  to  be  cut  and 
sawed,  to  be  paid  for  in  90  days  after  it  should  be  piled  in  the  plaintiffs  mill- 
yard,  without  interest;  that  in  and  by  the  agreement  the  plaintiff  was  to  draw 
said  lumber  to  the  defendants'  factory,  along  from  time  to  time,  as  the  de- 
fendants needed  the  same  in  operating  their  factory.  The  whole  controversy 
relates  to  the  delivery  and  acceptance  of  the  400,000  feet,  and  the  issues  made 
by  the  pleadings  relate  mainly  to  those  questions. 

At  the  close  of  th(^  evidence,  and  before  argument  to  the  jury,  the  defend- 
ants demanded  a  special  verdict,  and  requested  the  court  to  submit  to  the  jury 
the  following  questions,  to-wit:  "(1)  At  what  time,  or  upon  the  happening 
of  what  event,  did  the  parties  both  agree  that  property  should  pass?  (2)  Did 
the  minds  of  the  parties  ever  meet  upon  any  understanding  that  the  property 
should  pass  before  actual  delivery  by  the  plaintiff;  that  is,  before  the  lumber 
was  drawn  by  plaintiff  to  defendants'  mill,  or  to  such  mill  as  he  should  di- 
rect? (3)  Had  the  defendants,  at  the  time  of  the  fire,  accepted  the  lumber, — 
the  400,000  feet  of  lumber?  (4)  What,  if  anything,  under  the  contract  be- 
tween the  parties,  had  the  plaintiff  to  do  to  complete  the  contract  on  his  part 
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as  to  the  400,000  feet  to  be  sawed?  (5)  Was  the  lumber  hauled  at  defend- 
ants' order  scaled  and  graded  at  time  of  hauling,  and  charged  for  by  plaintiff 
according  to  such  grading  and  scaling  ?  (6)  Was  there  any  agreement  be- 
tween the  parties  that  the  title  to  the  400,000  feet  to  be  manufactured  should 
pass  from  plaintiff  to  defendants  before  actual  delivery  of  lumber  by  haul- 
ing." 

The  coart  refused  to  submit  to  the  jury  any  of  those  questions,  but  did  sub* 
mit  to  them  25  questions,  which,  with  the  answers  thereto,  were  to  the  effect 
(1)  that  the  contract  was  for  1,000,000  feet,  made  August  9,  1883,  as  stated, 
to  be  of  the  kinds,  quality,  dimensions,  and  at  the  prices,  and  to  be  paid  for 
and  Siiwed)  as  stated,  to- wit,  the  piles  manufactured  and  then  in  the  plain- 
tiff's yard,  estimated  at  600,000  feet,  and  400,000  feet  thereafter  to  be  man- 
ufactured, to  be  piled  in  the  plaintiff^s  saw-mill  yard  for  the  defendants,  (2) 
to  be  marked  with  the  name  of  the  defendants,  (2|)  and  to  remain  there  piled 
until  the  spring  of  1884;  (17)  that  the  plaintiff  did  not  tell  one  of  the  defend- 
ants, on  or  about  September  1,  1883,  that  the  lumber  was  the  property  of  tlie 
plaintiff,  and  at  his  risk  until  paid  for,  when  it  would  become  the  property  of 
the  defendants,  and  plaintiff's  insurauce  would  not  cover  it;  (13)  that  when 
the  400,000  feet  were  being  piled  in  the  plaintiff's  yard,  the  defendants  went 
upon  the  piles,  but  it  was  not  scaled  or  inspected;  (5)  after  the  plaintiff  had 
manufactured  and  piled  said  lumber,  to- wit,  October  1,  1883,  he  notified  the 
defendants  that  said  lumber  had  been  sawed  and  piled;  ^6)  that  October  1, 
1883,  the  plaintiff  marked  said  lumber  with  the  defendants  name  on  the  piles 
thereof;  (18  and  19)  that  the  plaintiff  did  not  ascertain  the  amount  of  the 
400,000  feet  of  lumber  sawed  under  the  contract  in  any  other  manner  than 
by  counting  the  piles,  and  estimating  the  amount;  (20  and  21)  that  the  plain- 
tiff did  not  ascertain  the  amount  of  first  and  second  clear  parcel  of  the  400,- 
000  feet  in  any  other  way  than  by  judging  of  the  amount  thereof  that  would 
naturally  be  made  from  the  quantity  of  logs  he  was  sawing;  (22)  that  the 
plaintiff  piled  the  third  clear  and  shop  common  parcel  of  the  400,000  feet  in 
the  same  piles,  without  any  separation  (23  and  24)  and  did  not  ascertain  the 
Amount  thereof  in  any  other  manner  than  by  judging  of  the  amount  of  each 
kind  that  would  naturally  be  made  from  the  quantity  of  logs  sawed;  (16)  that 
October  2,  1883,  the  plaintiff  notified  one  of  the  defendants  that  the  400,000 
feet  had  all  been  sawed  and  piled,  and  that  the  plaintiff's  foreman  had  noti- 
fied ttie  defendants  that  the  plaintiff  had  marked  the  same  to  the  defendants, 
and  the  defendants  then  and  there  replied  that  it  was  all  right;  (7)  that  afte; 
the  burning  of  the  defendants'  factory,  (October  4,  1883,)  and  before  the  de- 
struction of  the  lumber  in  question,  the  defendants  requested  the  plaintiff  to 
sell  for  them  this  400,000  feet  of  lumber,  (8)  and  they  also,  during  that  time, 
offered  and  endeavored  to  sell  the  same  to  Gould,  of  Oshkosh;  (14)  that,  be- 
fore the  destruction  of  the  lumber,  the  defendants  had  examined  the  same,  to 
see  if  it  was  cut  into  such  thicknesses  as  required  by  the  contract;  (3)  that 
the  plaintiff  duly  fulfilled  and  performed  all  the  conditions  of  said  contract  on 
his  part  up  to  the  time  of  the  fire,  November  15,  1883,  (4)  and  nothing  was 
then  left  undone  by  the  plaintiff,  (9)  and  nothing  tlien  remained  to  be  done 
by  the  plaintiff  or  defendants  in  hauling,  surveying,  grading,  or  inspecting 
the  luml^er;  (12)  that  the  plaintiff  then  had  insurance  on  lumber  in  his  mill- 
yard  to  the  amount  of  $29,000;  (10)  tlnit  the  400,000  feet  of  lumber  was  not 
included  in  the  proofs  of  loss  made  by  the  plaintiff  to  show  to  the  insurance 
companies  his  loss  by  the  fire  of  November  15,  1883;  (11)  that  the  insurance 
money  was  paid  to  the  plaintiff,  less  the  discount  for  advance  payment;  (15) 
that  subsequently  to  the  partial  destruction  of  the  400,000  feet  by  fire.  No- 
vember 15, 1883,  the  plaintiff  did  not  claim  to  be  the  owner  thereof;  (25)  that 
the  plaintiff  WiiS  entitled  to  recover  as  damages  $8,677.97. 

Due  exceptions  were  taken  to  the  several  questions  which  the  court  refused 
to  submit*  and  the  several  questions  submitted.    From  the  judgment  entered 
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against  the  defendants,  and  in  favor  of  the  plaintiff  upon  such  yerdict,  the 
defendants  bring  this  appeal. 

Habe  Bouck,  for  respondent.  Weishrodf  Harshaw  d-  Necitt  and  Moses 
Hooper,  for  appellants. 

Cassodat,  J.  The  parties  substantially  agreed  in  several  particulars,  and 
in  a  few  they  Fadically  differ.  It  is  admitted  that  August  9,  1883,  the  de- 
fendants agreed  to  purchase  of  the  plaintiff  1,000,000  feet  of  lumber,  of  which 
600,000  feet  was  dry,  and  then  in  piles  In  the  plaintiff's  mill-yard,  and  that 
the  balance  of  400,000  feet  was  to  be  the  first  thereafter  sawed  by^the  plain- 
tiff, and  to  be  piled  in  the  plaintiff's  mill-3rard,  and  there  remain  until  dry  in 
the  spring.  It  is  agreed  that  all  the  lumber  was  to  be  of  the  several  dimen-, 
sions,  kinds,  and  qualities  named,  and  that  the  defendants  were  to  pay  there- 
for the  several  prices  stated,  and  that  the  grades  were  to  govern  the  prices. 
It  is  agreed  that  the  defendants  were  to  pay  for  all  the  dry  lumber  in  the 
yard,  at  the  time  of  making  the  contract,  as  of  September  1,  1883,  and  that 
they  did ;  and  for  the  green  lumber  in  90  days  after  it  should  be  sawed.  It 
is  agreed  that  tlie  plaintiff  was  to  haul  all  the  lumber  to  the  factory  of  the  de- 
fendants, as  required  by  them,  but  in  lots  not  less  than  10,000  feet  in  a  day. 
It  is  admitted  that  the  plaintiff  commenced  hauling  the  dry  lumber  to  the  fac- 
tory of  the  defendants,  and  continued  doing  so  until  their  factory  burned, 
October  4,  1883;  and  that  in  doing  so  each  load  was  graded  by  the  plaintiff's 
foreman  as  it  was  loaded  onto  the  wagon;  and  that  a  bill  of  each  such  load 
was  made  out.  and  sent  with  the  load  to  the  defendants;  and  that  at  night  the 
plaintiff's  book-keeper  would  send  to  the  defendants  a  statement  or  bill  of 
what  had  been  hauled  to  them  during  the  day,  and  that  then  he  charged  the 
defendants  the  amount  of  those  bills  each  day,  as  it  was  hauled  to  them ;  and 
that,  after  the  defendants'  factory  burned,  the  same  process  was  continued  as 
to  the  dry  lumber  hauled  by  the  plaintiff  to  Gould's  mill,  to  whom  the  defend- 
ants sold  it.  It  is  admitted  that  September  1,  1883,  the  defendants  paid  the 
plaintiff,  on  the  dry  lumber,  $10,000  cash,  and  adjusted  the  balance,  and  that 
on  the  same  day  they  got  the  dry  lumber  insured  in  their  own  names.  It  is 
claimed  by  the  defendants  that  the  plaintiff  did  not  commence  hauling  to 
their  factory  until  a  day  or  two  before  September  1*  1883;  that  September  1» 
1883,  they  and  the  plaintiff  inspected  the  piles  of  dry  lumber;  and  that  the 
plaintiff  formally  delivered  the  same  to  them,  and  that  they  accepted  the 
sfime,  and  then  put  their  name  upon  the  piles,  and  then  paid  the  money  and 
obtained  the  insurance,  as  stated.  The  time  when  the  hauling  was  com- 
menced, and  of  the  inspection  and  marking  by  the  defendants,  is  denied  by 
the  plaintiff,  who  claims  that  it  was  the  next  day  after  the  contract  was  made, 
and  in  pursuance  of  it.  lie  also  claims  that  by  the  agreement  he  was  to  pile 
the  green  lumber  in  his  yard  at  a  place  designated  by  the  defendants,  and» 
when  so  piled,  mark  the  same  with  their  name.  This  is  denied  by  the  de- 
fendants, who  insist  that  they  were  only  to  accept  the  green  lumber  ;is 
theirs  when  the  same  should  be  delivered  to  them  by  the  plaintiff  as  agreed, 
and  that,  in  making  the  contract  of  purchase,  nothing  was  said  as  to  who 
should  have  the  title  to  the  lumber,  nor  where  it  should  be  piled,  except  that 
they  requested  the  plaintiff  to  pile  it  open,  so  that  it  would  dry  quick. 

Manifestly,  the  contract  when  made,  August  9,  1883,  was  entirely  execu- 
tory in  its  nature.  Certainly  it  was  as  to  tlie  400,000  feet  thereafter  to  be 
manufactured.  The  contract  being  thus  purely  executory,  is  it  evident  that 
the  title  would  not  pass  to  the  defendants  until  the  400,000  feet  shonhl  be 
actually  delivered,  as  required  by  the  contract  actually  made?  or  until  the 
defendants  should  accept  of  the  same  as  their  property  ?  There  is  nothing  in 
the  numerous  questions  submitted  to  the  jury,  covering  eitlier  of  these  issues^ 
unless  it  be  by  mere  inference.  Some  of  the  questions  submitted  were  undia- 
puted,  and  hence  not  material  issues  of  fact  for  the  jury,  within  the  meanin^^ 
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of  the  statutes.  Some  were  exceedingly  remote,  and  it  may  be  doubtful 
whether  they  had  any  bearing  upon  either  of  those  issues.  Several  were  mere 
items  of  evidence  tending,  more  or  less  remotely,  to  prove  or  disprove  one  or 
the  other  of  the  questions  above  suggested,  but  not  submitted.  Some  of 
them  consisted  of  mere  admissions  or  non-admissions  of  the  parties,  or  one 
of  them. 

*'In  the  trial  of  cases,  many  questions  are  put  to  the  witnesses  which  are 
material,  because  the  answers  may  tend  to  prove  or  disprove  some  issuable 
fiict;  but  it  does  not  follow  that  every  question  so  put  to  a  witness  is  in  itself 
a  material  issue  of  fact,  and  to  submit  each  such  question  to  a  jury,  by  way 
of  special  verdict,  would  in  many  cases  elicit  from  them  nothing  more  than 
an  abstract  of  the  evidence."  Bberhardt  v.  Sanger,  51  Wis.  76;  S.  C.  8  N. 
W.  Rep.  111. 

Here  a  large  poition  of  the  special  verdict  is  a  mere  abstract  of  evidence ; 
and  it  is  a  very  partial  abstract  at  that,  leaving  several  disputed  facts, 
bearing  more  or  less  remotely  upon  the  questions  suggested,  undetermined. 
Every  special  verdict  should,  at  least,  submit  to  the  jury  every  controverted 
issuable  fact.  51  Wis.  77,  and  8  N.  W.  Rep.  Ill;  Hoppe  v.  Chicago,  M.  d- 
at.  P.  R.  Co.,  61  Wis.  358;  S.  C.  21  N.  W.  Rep.  227;  McLimans  v.  Lanca^stei\ 
63  Wis.  604;  S.  C.  23  N.  W.  Rep.  689.  True,  the  form  of  a  special  verdict  is 
largely  in  the  discretion  of  the  trial  court,  but  the  questions  submitted  sliould 
cover  all  the  controverted  issues  of  fact;  otherwise  there  must  necessarily 
be  a  failure  to  determine  such  issues,  and  the  result  must  be  a  mistrial. 
Such,  we  think,  was  the  result  here. 

It  was  suggested  on  the  argument  that  the  questions  of  delivery  and  ac- 
ceptance each  involved  a  conclusion  of  law,  and  hence  wiis  improper  to  be 
submitted  to  the  jury.  They  do  not,  however,  seem  to  be  as  objectionable 
in  that  respect  as  questions  3,  4,  and  9,  which  were  submitted  to  the  jury. 
As  to  what  constitutes  acceptance  or  delivery  so  as  to  pass  title  under  such 
executory  contract  the  authorities  cited  by  counsel  sufficiently  indicate,  but 
need  not  be  considered  here.  Frequently,  much  depends  upon  the  terms  of 
the  contract  actually  made.  Whenever  the  delivery  or  acceptance  is  into  the 
actual  possession  of  the  vendee  the  question  would  seem  to  be  substantially 
one  of  fact.  Where  the  delivery  or  acceptance  is  merely  constructive  or  sym- 
bolical, it  may  depend  very  much  upon  the  intention  of  the  parties  as  ex- 
pressed in  the  contract,  or  by  what  they  subsequently  say  and  do.  Assum- 
ing that  it  may  be  a  mixed  question  of  fact  and  law,  still  the  question  of  fact 
involved  in  each  should  be  submitted  to  the  jury  in  some  form,  and  the  ver- 
dict is  necessarily  defective  without  such  submission.  If  submitted  in  a 
general  way,  they  should  be  accompanied  by  proper  instructions,  so  tliat  the 
jury  may  intelligently  pass  upon  the  facts  embodied  in  them.  We  give  no 
Intimation  as  to  the  form  of  the  questions  which  should  be  submitted  to  the 
jury,  except  so  far  as  necessary  to  indicate  the  defective  character  of  the 
specisU  verdict  in  question.  As  indicated  above,  the  form  of  the  verdict  is 
largely  within  the  discretion  of  the  trial  court. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 
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Spikes  v,  Buroess. 

Filed  March  16,  1886. 

BxKJDTiow— ExmfPT  Pbopkbty— **Heabse"— Waoow— Rbv.  9t.  {  2982,  Sued.  6— Laivs 
18a2,  Ch.  117. 

A  hearse  is  a  wagon  within  the  meaning  of  the  statute,  and  exempt  from  execu- 
tion. 

Apppal  from  circuit  court,  Winnebago  county. 

The  defendant,  as  sheriff,  seized  the  plaintiff's  "hearse"  upon  an  execution 
against  hiiu.  The  plaintiff  replevied  the  same  0{i  the  ground  that  it  was  ex- 
empt. At  the  close  of  the  testimony  on  the  trial,  the  court  directed  the  usual 
verdict  in  such  cases  for  the  plaintiff.  From  the  judgment  entered  thereon 
the  defendant  brings  this  appeal. 

M,  H,  Baton,  for  respondent.    Pike  <&  Van  Keuren,  for  appellant. 

CassoDxIT,  J.  The  statutes  of  this  state  exempting  certain  property  of  the 
debtor  from  forced  sale  on  execution  were  enacted  under  a  constitutional 
mandate.  Section  17,  art.  1.  Accordingly  they  have  uniformly  been  liberally 
construed  by  this  court.  This  rule  of  construction  must  be  adhered  to. 
Tliere  is  no  controversy  as  to  the  facts.  The  simple  question  presented  is 
whether  a  "hearse"  may  be  exempt  from  "seizure  or  sale  on  execution" 
against  the  owner.  The  particular  clause  of  the  statute  invoked  by  the  plain- 
tiff is  tliat  which  gave  him  the  privilege  of  holding  as  exempt  "one  wagon, 
cart,  or  dray,  one  sleigh,  one  plow,  one  drag,  and  other  farming  utensils,  in- 
cluding tackle  for  teams,  not  exceeding  two  hundred  dollars  in  value."  Sub. 
6,  §  21)82,  as  amended  by  Laws  1882,  c.  117.  The  hearse  is  claimed  to  be  a 
"wagon"  within  the  meaning  of  this  statute.  It  is  described  as  a  regular 
four-wheeled  wagon, — tlie  running  gear  being  the  same  as  any  other  wagon, 
— with  a  frame  enclosed  on  the  top,  and  with  glass  sides,  front,  and  back, 
and  used  exclusively  for  a  hearse, — for  carrying  bodies  to  the  cemetery.  "It 
is  a  carriage  for  conveying  the  dead  to  the  grave."  Webst.  Diet.  It  is  the 
superstructure  which  adapts  it  to  this  particular  use;  and  the  use,  which 
gives  it  the  particular  name.  But  the  question  of  exemption  is  not  depend- 
ent upon  any  distinctive  use.  The  privilege  of  claiming  a  wagon  as  exempt 
is  not  confined  to  persons  engaged  in  agricultural  pursuits,  nor  any  particu- 
lar class  of  business.  This  was  settled  by  this  court,  in  effect,  when  it  held 
that  a  physician  might  hold  a  horse  and  sleigh  as  exempt  under  this  same 
subdivision  of  the  statute.  Knapp  v.  Bartlett,  23  Wis.  68.  In  that  case  it 
was  said  that  "the  articles  there  named  are  exempted  absolutely  and  to  ail 
persons  alike."     See,  also,  Humphrey  v.  Taylor,  45  Wis.  251. 

The  learned  counsel  for  the  defendant  admits  that  the  privilege  of  exemp- 
tion extends  to  every  owner  of  a  wagon,  but  insists  that  no  vehicle  can  be  a 
Wagon,  within  the  meaning  of  the  statute,  unless  it  is  adapted  to  farm  pur- 
poses, or  the  carriage  of  ordinary  freight  or  commodities  or  living  persons. 
Undoubtedly  such  a  vehicle  may  be  a  wagon,  but  the  term  is  general,  and 
there  is  a  variety  of  wagons,  differing  in  style,  form,  and  dimensions,  de- 
pending upon  the  character  of  the  use,  the  nature  of  the  business,  and  the 
pleasure  or  notions  of  the  manufacturer  or  owner.  "A  carriage  or  vehicle 
with  four  wheels"  is  a  wagon.  Worcest.  Diet.  It  simply  means  "a  wheeled 
carriage;  a  vehicle  on  four  wheels,  and  usually  drawn  by  horses;  especially 
one  used  for  carrying  freight."  AVebst.  Diet.  "A  vehicle  moved  on  four 
wheels,  and  usually  drawn  by  horses."  Imperial  Diet.  The  running  gear  of 
the  hearse  has  the  essentials  of  a  wagon.  With  an  ordinary  superstructure 
no  one  would  claim  it  was  not  a  wagon.  The  character  and  style  of  the  su- 
perstructure were  merely  to  make  it  serviceable  and  attractive  in  a  particular 
and  very  necessary  line  of  industry.    The  mere  fact  that  the  superstructure 
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differed  from  superstructures  on  most  wagons  did  not  prevent  it  from  being 
a  wagon.    For  the  resisons  given  we  liold  it  was  a  wagon. 
The  judgment  of  the  circuit  court  is  affirmed. 


Dahl,  Adm'r,  etc.,  v.  Milwaukbb  City  Ry.  Co. 

Filed  February  23,  1886. 

1.  Tbial — Verdict — Strikinq  Out  Special  Findinqs— Evidence. 

8pf?cial  findings  cannot  be  stricken  from  the  verdict  merely  because  thej  are  in- 
consistent with  other  findings  contained  in  the  verdict,  if  there  is  any  testimony  to 
sustain  them. 

i.  Street  Railway  —  Negligence  —  Duty  of  Driver  to  Look  Out  for  Persons  on 
Track — Imposition  of  Other  Inconsistent  Duties — Making  Change. 

It  is  the  duty  of  a  street  railway  company  to  use  all  reasonable  precautions  to 
«void  injuries  to  persons  on  the  street,  especially  children,  and  to  that  end  should 
make  it  the  imperative  duty  of  the  driver,  when  the  cars  are  moving,  to  keep  con- 
stant watch  of  the  track,  and  of  people  approaching  it,  and  the  company  snould 
impose  upon  him  no  other  duty  which  would  materially  interfere  with  the  proper 
performance  of  this  primary  duty  to  the  public ;  and  if  it  does,  and  injury  results 
-which  otherwise  would  have  been  avoided,  it  is  negligence  on  the  part  of  the  com- 
pany. 

Appeal  from  county  court,  Milwaukee  county. 

This  is  an  action  to  recover  damages  for  the  death  of  the  plaintiff's  intes- 
tate, (who  was  his  child,)  alleged  to  have  been  caused  by  tl)e  negligence  of 
the  defendant  company,  (which  owns  and  operates  a  line  of  street  railway  in 
the  city  of  Milwaukee,)  and  of  the  driver  of  one  of  its  teams  and  cars.  On 
a  former  trial  the  county  court  ordered  a  compulsory  nonsuit,  and  the  judg- 
ment rendered  pursuant  thereto  was  reversed  by  this  court  on  appeal.  62 
Wis.  652,  and  22  N.  W.  Hep.  755.  The  cause  has  been  again  tried.  The 
testimony  on  the  two  trials  is  substantially  alike.  A  sufficient  statement  of 
it  will  be  found  in  the  report  of  the  former  appeal.  On  the  last  trial  the 
jury  returned  a  special  verdict,  in  the  usual  form  of  answers  to  interrogatories 
submitted  to  them.     These  are  as  follows: 

"(1)  Did  the  parents  of  the  child  exercise  ordinary  care  and  prudence  in 
taking  care  of  and  preventing  the  child  going  onto  the  street  upon  which  it 
was  killed  by  the  cars?  Yes.  (2)  Was  Peter  Dahl,  in  whose  care  the  child 
was  left  by  its  mother  on  the  day  of  and  prior  to  the  accident,  guilty  of  neg- 
ligence in  his  care  of  the  child?  *  No.  (3)  Did  Peter  Dahl  know  or  observe 
when  the  child  escaped  from  his  care  when  sitting  upon  the  steps?  No.  (4) 
How  long  after  the  child  escaped  from  his  care  was  it  before  he  discovered 
its  absence?  About  one  minute.  •  (5)  Was  there  any  fence  or  hairier  between 
the  place  where  the  child  sat  on  the  steps  with  her  brother  and  the  street  or 
the  rail  way  track?  No.  (6)  Was  it  a  dangerous  place  for  a  child  of  that  age  to 
go  unattended  upon  and  across  the  street,  with  cars  passing  and  repassing? 
Yes.  (7)  At  what  point  in  the  street  was  the  cliild  hit  by  tiie  car?  Near 
the  crossing.  (8)  Was  tlie  child  hit  while  on  or  near  the  track  on  which  the 
ciu'  was  moving  by  tlie  whiffletree  of  the  same?  Yes.  (9)  Did  the  driver  prior 
to  the  accident  see  the  child  running  towards  or  near  the  track  on  which  the 
car  was  running?  If  so,  how  long  prior  to  the  accident?  Yes;  and  nearly 
at  the  same  instant.  (10)  IIow  far  did  the  car  run  after  the  child  was  hit 
before  it  was  stopped?  About  twenty  feet.  (11)  Did  the  child  run  directly 
from  the  north  side  of  the  street  towards  the  car  on  the  south  track,  as  it  was 
coming  east,  and  while  it  was  in  plain  sight,  and  without  stopping?  Yes; 
diagonally.  (12)  Had  the  child  on  that  day,  unattended  and  alone,  crossed 
the  track  prior  to  tliis  accident?  No  evidence.  (13)  Did  the  child  cross  the 
north  trat'k,  and  run  against  the  whiflletree  or  the  horses  on  the  north  rail 
of  the  south  track  of  the  road?  Yes.  (14)  Did  the  driver  see  the  cliild  until 
Immediately  before  it  was  knocked  or  thrown  down,  and  until  after  he  turned 
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to  make  the  change?  No.  (15)  Was  it  a  part  of  his  dut;  as  driver  to  give 
change  to  passengei-s  in  the  car,  and  was  he  so  engaged  when  the  child  ran 
up  against  the  whiffletree,  and  was  thrown  down?  Yes.  (16)  How  long 
a  time  elapsed  between  the  time  the  child  started  to  run  towards  the  car  and 
the  time  it  was  hit  and  thrown  down?  About  one  minute.  (17)  Did  not 
the  driver  at  once  attempt  to  stop  his  horses  and  brake  the  car  by  all  means 
in  his  power,  to  avoid  the  injury,  as  soon  as  he  saw  the  child?  Yes;  but 
from  other  duty  and  excitement,  not  in  time.  (18)  Was  the  child  instantly- 
killed?  Almost  instantly  killed.  (19)  Was  the  defendant  guilty  of  negli- 
gence, or  want  of  ordinary  care,  which  caused  the  injury?  Yes.  (20)  Do 
you  find  for  the  plaintiff  or  defendant?  Plaintiff.  (21)  If  you  find  for  the 
plaintiff,  at  what  sum  do  you  assess  the  damages?    At  ^700." 

The  defendant  moved  the  court  to  set  aside  the  answers  to  the  second  and 
nineteenth  questions  on  the  grounds  that  thev  are  unsupported  by  the  evi- 
dence, and  are  inconsistent  with  certain  other  findings,  and  for  judgment. 
The  court  denied  the  motion,  and  gave  judgment  for  the  plaintiff  for  the 
damages  assessed  by  the  jury.     The  defendant  appeals  from  the  judgment. 

Rogers  c&  Mann  and  E.  P,  Smith,  for  appellant.  Aitstin  &  Rwiikely  for 
respondent. 

Lyon,  J.  The  defendant's  motion  for  judgment  is  founded  on  the  propo- 
sition that  if  the  second  and  nineteenth  findings  are  eliminated  from  the  spe- 
cial verdict  the  remaining  findings  establish  that  the  boy,  Peter,  in  whose 
care  the  deceased  child  was  left  by  their  mother,  was  guilty  of  negligence 
which  contributed  directly  to  the  death  of  the  child,  and  that  the  detendant 
is  not  chargeable  with  any  negligence  in  that  behalf.  If  this  is  a  correct 
proposition,  and  those  two  findings  are  rejected,  it  necessarily  follows  that 
the  general  verdict  for  the  plaintiff  will  be  overcome  by  the  special  verdict, 
and  the  defendant  would  be  entitled  to  judgment.  If  those  findings  are  re- 
tained as  part  of  the  special  verdict,  it  is  not  maintained  that  judgment  can 
properly  be  rendered  for  the  defendant  on  such  verdict. 

The  primary  question  is,  therefore,  should  the  findings  that  the  boy,  Peter,, 
was  not  negligent  in  the  care  of  the  deceased  child,  and  that  the  negligence 
of  the  defendant  caused  the  death  of  the  child,  be  stricken  from  the  verdict? 
It  is  very  clear  that  this  cannot  properly  be  done  merely  because  those  find- 
ings are  inconsistent  with  other  findings  containejd  in  the  verdict.  Such 
inconsistency  might  be  a  ground  for  setting  aside  the  whole  verdict,  and 
awarding  a  new  trial,  but  not  for  awarding  judgment  in  opposition  to  those 
two  findings,  if  there  is  any  testimony  in  support  of  them.  The  two  findings 
thus  challenged  are  within  the  issues  made  b'ythe  pleadings,  and  are  material 
in  the  case.  We  are  aware  of  no  ground  upon  which  they  can  properly  be 
rejected,  unless  they  are  unsupported  by  testimony.  It  was  held  on  the 
former  appeal,  upon  substantially  the  same  testimony  given  on  the  last  trial, 
that  the  questions  of  the  negligence  of  the  persons  in  charge  of  the  deceased 
child,  and  of  the  defendant,  were  for  the  jury.  While  the  testimony  remains 
the  same  that  ruling  is  res  adjtidicaia  in  the  case.  It  would  have  been  error 
had  the  court  rejected  the  findings  upon  those  questions,  and  given  judgment 
for  the  defendant.  Had  the  court  been  dissatisfied  with  them,  the  remedy^ 
would  have  been  to  set  aside  the  whole  verdict  and  award  a  new  trial.  No- 
such  relief  was  asked  for  by  the  defendant. 

On  the  former  appeal  the  question  of  the  alleged  negligence  of  the  boy,. 
Peter,  is  not  specially  discussed  in  the  opinion,  but  only  that  of  the  mother 
of  the  deceased,  and  of  the  defendant;  yet,  as  already  stated,  the  effect  of  the 
judgment  was  to  send  that  question  also  to  the  jury.  Otherwise  the  nonsuit 
would  have  been  sustained.  But  considering  the  question  of  Peter's  alleged 
contributory  negligence  as  a  new  one  in  the  case,  we  think  it  was  properly 
submitted  to  tlie  jury  on  the  testimony. 
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Premising  that  Peter  and  the  child  were  sitting  on  the  door  sill  of  the  front 
door  of  their  home,  the  door  being  open,  the  findings  of  the  jury,  which  it  is 
claimed  conclusively  show  that  Peter  was  negligent,  are  that  there  was  no 
barrier  between  where  the  children  were  thus  sitting  and  the  street;  that  it 
was  a  dangerous  street  for  the  child  to  cross  unattended;  that  the  child  es- 
caped from  where  they  were  sitting  without  the  knowledge  of  Peter,  who 
did  not  discover  her  absence  for  about  a  minute ;  and  that  the  child  crossed 
the  street,  and  was  killed  when  returning.  The  jury  might  also  have  found 
under  the  testimony,  and  presumably  did  so  find  in  the  general  verdict  for 
the  plaintiff,  that  the  child  had  never  been  allowed  to  go  upon  the  street  unat- 
tended, and  was  not  accustomed  to  do  so;  that  when  she  left  Peter  she  went 
into  the  house,  (the  most  safe  place  for  her,)  and  escaped  into  the  street 
through  the  back  door  into  the  yard,  and  through  a  gate  opening  into  the 
street;  and  that  Peter  made  prompt  and  intelligent  search  as  soon  as  he  dis- 
covered  that  she  was  missing. 

If  Peter  is  chargeable  with  negligence,  it  is  because  he  did  not  keep  his 
eye  and  thought  constantly  upon  his  sister  when  in  his  charge,  but  allowed 
his  attention  to  be  diverted  from  her  for  a  few  moments,  when  she  escaped 
from  hiro.  A  jury  might  properly  find  that  the  exercise  of  such  unceiising 
vigilance  by  Peter  in  the  care  of  a  child  over  four  years  of  age,  who  had  never 
shown  any  disposition  to  go  unattended  upon  the  street,  would  be  extraor- 
dinary care, —  a  degree  of  care  which  the  law  does  not  require  of  any  one  as 
a  condition  precedent  to  a  recovery  for  injuries  caused  by  negligence  of 
another.  For  the  reasons  above  suggested,  we  think  the  question  as  to  Peter's 
alleged  negligence  in  the  care  of  the  child  was  properly  submitted  to  the  jury, 
and  that  the  finding  of  the  jury  that  he  was  not  negligent  in  that  behalf  is 
not  inconsistent  with  any  other  finding  in  the  verdict. 

As  to  the  alleged  inconsistency  in  the  findings  respecting  the  negligence  of 
the  defendent,  a  few  remarks  must  suffice.  If  the  facts  found  by  the  jury 
that  the  attention  of  defendant's  driver  was  partially  diverted  while  making 
change  for  a  passenger  just  before  the  accident,  and  that  he  used  his  utmost  ex- 
ertions  to  stop  the  car  as  soon  as  he  saw  the  child,  conclusively  establish  the 
further  fact  tiiat  the  driver  was  not  negligent,  of  course  the  finding  that  the 
defendant's  negligence  caused  the  injury  is  inconsistent  therewith.  But  those 
findings  do  not  conclusively  show  that  the  driver  was  not  negligent.  The 
first  and  highest  duty  of  the  defendant  to  the  public  is  to  use  all  reasonable 
precautions  to  guard  against  just  such  accidents  as  this.  To  that  end  it  should 
make  it  the  imperative  duty  of  its  drivers,  when  the  cars  are  moving,  to  keep 
constant  watch  of  the  track,  and  of  people  approaching  it,  for  the  purpose  of 
avoiding  collision.  This  is  especially  necessary  to  protect  life  and  limb  in 
densely  populated  portions  of  its  route,  where  children  of  tender  yeai's,  as 
well  as  adults,  are  liable  to  be  upon  the  tracks.  The  company  should  not  im- 
pose any  other  duty  upon  its  drivers  which  will  materially  interfere  with  a 
proper  performance  by  them  of  this  primary  and  indispensable  obligation.  If 
it  does,  and  injury  results  which  otherwise  would  Jjave  been  avoided^  it  is- 
negligence  of  the  company.  Hence,  if  the  driver  would  have  seen  the  child 
approaching  the  car  in  time  to  have  stopped  the  car  before  she  reached  it, 
had  he  been  looking  along  the  track  and  watching  against  dan<;er,  it  is  no- 
valid  excuse  for  not  looking  in  time  that  he  was  performing  another  duty  to 
a  passenger.  Neither  is  it  enough  that  he  did  all  he  could  to  save  the  child 
after  he  saw  her.  The  jury  were  justified  by  the  testimony  in  finding  that  he 
ought  to  have  seen  her  before,  and  presumably  they  so  found. 

We  conclude  ihat  the  two  challenged  findings,  i\a  well  as  the  general  verdict 
for  the  plaintiff,  are  supported  by  the  testimony,  and  that  there  is  no  incon> 
sistency  in  the  special  findings. 

The  judgment  of  the  county  court  must  be  affirmed. 
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BUPREME  COURT  OF  MINNESOTA. 


Jenk8,  Assignee,  etc.,  o.  Ludden. 

Piled  February  17,  1886. 

INBOLVENOT— AflSIONMSNT  UlfDER  ACT  1881— ATTACH MENT  OF  LaWD  IW  AnOTHKR  StATB, 

Thecoparrnership  of  Walker,  J udd  &  Veazie,  citizens  of  Minnesota,  being  indebted 
to  residents  of  this  state  in  the  sum  of  §.150,000,  and  the  further  sum  of  §40,iKX)  to 
non-residents,  including  $10,000  to  citizens  of  Wisconsin,  executed,  pursuant  to 
chapter  148,  Laws  1881,  and  known  as  the  **  Insolvent  Law,"  an  assignment  of  all 
their  firm  property,  of  which  real  estate  worth  $60,000  was  situated  in  WisconsiD. 
Prior  to  the  execution  of  this  assignment  the  defendant,  also  a  citissen  of  this  ntate,  a 
creditor  of  the  firm,  had  acquired  an  attachment  lien  upon  the  Wisconsin  real  «- 
tote.  Other  creditors,  citizens  of  Wisconsin,  had  also,  prior  to  the  assignment,  ac- 
quired attachment  liens  on  the  same  property.  Defendant  has  never  become  a  party 
to  the  assignment,  nor  participated  in  its  benefits.  Our  "insolvent  law  "  is  essen- 
tially ditferent  from  the  statute  of  Wisconsin  regulating  assignments  for  the  benefit 
of  creditors,  and  in  some  respects  directly  in  conflict  with  it.  Held^  firsts  that  the 
courts  of  this  state  have  no  rigiitto  enjoin  defendant  from  enforcing  liis  attach- 
ment lien  on  the  real  property  in  Wiac«msin,  although  the  execution  of  the  assign- 
ment mi^iit,  under  our  statute,  liave  dissolved  such  an  attachment  in  this  state; 
second,  that,  even  if  they  had  the  power  to  do  so,  they^  ought  not,  in  the  use  of  a 
sound  discretion,  to  exercise  it  in  this  case,  where  the  only  etfect  might  be  to  enable 
non-resident  creditors  to  step  in  and  appropriate  the  attached  property. 

Appeal  from  an  order  of  the  district  court,  Ramsey  county. 

Fayette  Marshy  for  appelhint,  A.  T.  Jenks,  assignee,  etc.  John  B.  <6  W, 
H,  Sanborrif  for  respondent,  John  D.  Ludden. 

Mitchell,  J.  December  25,  1884,  the  Insolvent  firm  of  Walker,  J  udd  A 
Veazie,  citizens  of  Minnesota,  executed  to  plaintiff,  also  a  citizen  of  this  state, 
an  assignment  under  chapter  148,  Laws  1881,  known  as  the  "Insolvent  Law," 
of  all  their  copartnership  property,  consisting  of  real  and  personal  property 
in  this  state,  and  of  real  property  in  the  state  of  Wisconsin.  November  8th, 
47  days  prior  to  the  execution  of  this  assignment,  defendant,  also  a  citizen  of 
this  state,  in  an  action  brought  in  Wisconsin  to  recover  a  just  debt  due  him 
from  tliis  firm,  had  attached,  according  to  the  laws  of  that  state,  the  real 
property  there  situated.  Defendant  has  never,  in  any  manner,  assented  to 
or  become  a  party  to  the  assignment  or  participated  in  its  benefits.  The 
plaintiff,  as  assignee,  brings  this  action  to  restrain  defendant  from  proceed- 
ing to  enforce  his  attachment  lien  in  Wisconsin. 

His  contention  is  that  inasmuch  as  the  assignment  would  have  operated  to 
dissolve  this  attachment,  had  it  been  issued  and  levied  in  this  state,  therefore 
our  courts  can  and  should  enjoin  one  of  their  own  citizens  from  availing  him- 
self of  such  an  attachment  in  another  state,  and  tlius  preventing  the  property 
there  situated  from  coming  into  the  hands  of  the  assignee,  to  be  administered 
under  the  assignment  according  to  our  laws.  The  arguments  of  counsel 
have  taken  a  wide  range,  discussing  exhaustively  the  questions  of  the  extra- 
territorial effect  of  "insolvent  assignments,"  and  of  the  power  of  a  court  of 
equity  to  restrain  its  own  citizens  from  prosecuting  suits  in  other  states. 

Under  the  view  we  take  of  tl)o  cjise,  it  is  unnecessary  to  follow  counsel  to 
any  great  length  in  the  consideration  of  either  of  these  questions.  We  fail 
to  see  how,  under  any  circumstances,  the  action  can  be  maintained.  In  at- 
taching the  property  of  his  debtors  in  Wisconsin  the  defendant  did  no  wrong 
to  any  one,  and  violated  the  legal  rights  of  no  one.  He.  was  rightfully  pur- 
suing a  legal  remedy  for  the  collection  of  his  debt,  given  him  by  the  laws  of 
that  state.  Under  those  laws  he  had  acquired  a  valid  lien  upon  this  property, 
prior  and  paramount  to  the  assignment.  There  was  no  contract  relation  be- 
tween him  and  plaintiff,  and  he  owed  plaintiff  no  duty.     He  wsis  nopai'ty 
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to  the  assignment,  had  never  assented  to  it  or  participated  in  its  benefits. 
He  had  retluned,  as  he  had  a  right  to  do,  his  claim  and  right  of  action  against 
his  debtors,  unaffected  by  the  insolvency  proceedings.  Wendell  v.  Lebon,  30 
Minn.  239;  S.  C.  15  N.  W.  Rep.  109.  We  are  utterly  unable  to  perceive  upon 
what  principle  the  courts  of  tliis  state  ciui  or  ought  to  interfere  and  deprive 
him  of  the  beneOt  of  his  lien  which  he  had  acquired,  prior  to  the  assignment, 
upon  the  debtor's  real  estate  in  Wisconsin.  We  find  no  precedent  for  any 
such  a  thing.  Even  in  England,  whose  courts  hold  very  lirmly  that  an  sis- 
signment  under  a  bankrupt  or  insolvent  law  has  a  universal  application  and 
piisses  all  personal  property  of  the  insolvent  in  foreign  countries,  and  th.it 
all  attachments  made  thereon  after  such  assignments  are  invalid,  we  tind  no 
case  where  they  have  ever  attempted  to  enjoin  a  creditor  from  availing  him- 
self of  his  attachment  upon  real  property  situated  abroad,  whether  levied  be- 
fore or  after  the  assignment;  and  in  the  case  of  personal  property,  situated 
abroad,  we  find  no  case  where  they  have  denied  to  a  creditor  the  benefit  of 
his  attachment  levied  prior  to  the  assignment.  The  most  that  is  claimed  is 
that  the  assignment  passes  to  the  assignee  the  pei-sonalty,  subject  to  such 
liens  as  exist  at  the  date  of  its  execution;  and  in  this  country,  as  far  as  we 
can  discover,  the  case  of  Dehon  v,  Foster,  4  Allen,  545,  and  7  Allen,  57, 
stands  alone  in  assuming  to  interfere  with  an  attachment  lien,  even  on  per- 
sonal property  situated  outside  of  the  state,  acquired  prior  to  the  date  of  the 
assignment  And  in  that  case  it  may  be  observed  in  passing  that  the  prop- 
eily  attached  was  a  deht^  which  some  courts  have  attempted  to  distinguish 
from  chattels  in  that  it  is  not  a  corpus  capable  of  local  position  or  actual  situs. 

There  is  no  provision  of  law  in  the  state  of  Wisconsin  by  which  the  execu- 
tion of  such  an  assignment  as  this,  either  there  or  elsewhere,  would  operate 
to  dissolve  this  attachment,  and  it  is  not  pretended  that  our  insolvent  law 
can  have  any  such  extraterritorial  operation  as  to  effect  that  result.  There- 
fore, if  by  the  laws  of  Wisconsin  defendant  has  acquired  a  valid  lien  on  this 
land,  prior  and  paramount  to  the  assignment,  we  can  see  no  ground  upon 
which  our  courts  can  assume  to  deprive  him  of  the  benefit  of  it.  See  Warner 
v,  Jaffray,  96  N.  Y.  248.  But  even  if  our  courts  had  the  power  to  do  so.  there 
is  good  resison  on  the  facts  why,  in  the  exercise  of  a  sound  discretion,  they 
ought  not  to  exercise  it  in  this  case.  The  only  object  of  the  injunction  is 
that  these  lands  may  come  into  the  hands  of  the  assignee,  to  be  administered 
under  the  assignment,  and  the  only  ground  for  granting  it  would  be  that, 
but  for  defendants'  attachment,  they  would  be  available  for  that  purpose. 

Now,  it  appears  from  the  fiicts  in  this  case  that  these  lands  are  subject  to 
attachment  liens  acquired  prior  to  the  date  of  the  assignment  in  favor  of  cit- 
izens of  Wisconsin,  to  the  amount  of  some  $10,000,  which,  in  any  view  of 
the  law,  will  take  precedence  of  the  sissignment.  The  lands  are  found  to  be 
worth  860,000.  But  it  also  appears  that  there  are  other  creditors  of  Walker, 
Judd  Sc  Veazie,  not  citizens  of  Minnesota,  who  hold  claims  to  the  amount  of 
some  S30,000,  and  who  may  levy  on  these  same  lands.  These  non-resident 
creditors  are,  of  course,  not  amenable  to  any  process  of  the  courts  of  this 
state.  Now,  our  insolvent  law,  and  the  statute  of  Wisconsin  regarding  as- 
signments for  the  benefit  of  creditors,  are  essentially  different.  Our  act  of 
1881  is,  as  we  have  repeatedly  held,  a  bankrupt  act,  the  assignee  being  in 
effect  an  officer  of  the  court,  and  the  assigned  propeity  being  in  custodfa  Ugts^ 
and  administered  by  the  court  or  under  its  direction.  Wendell  v.  Lebon,  30 
Minn.  234;  S.  C.  15  N.  W.  Rep.  109;  In  re  Mann,  32  Minn.  60:  S.  C.  19  N. 
W.  Rep.  347;  Lord  v.  Meaehem,  32  Minn.  66;  S.  C.  19  N.  W.  Rep.  346;  Ben- 
nett V.  Denny,  24  N.  W.  Rep.  193;  Simon  v.  Mann,  23  N.  W.  Hep.  856.  It 
provides  for  a  discharge  of  the  debtor,  and  only  those  creditors  are  entitled 
to  the  benefit  of.  an  assignment  under  it  who  execute  releases  to  tlie  debtor. 
The  statute  of  Wisconsin  appeai-s  to  be  merely  one  regulating  voluntary  com- 
mon-law assignments.    Rev.  St.  Wis.  1878,  §  1694  et  seq.    It  does  not  provide 
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for  any  discharge  of  the  debtor,  nor  does  it  require  creditors  to  execute  any 
release  to  him  in  order  to  participate  in  the  benefits  of  the  assignment.  It 
expressly  provides  that  any  and  all  assignments  for  the  benefit  of  creditors, 
which  shall  contain  or  give  any  preference  to  one  creditor  over  another,  shall 
be  void.    Laws  Wis.  1883,  c.  349. 

Xow,  in  view  of  these  radical  differences  between  the  laws  of  the  two  states, 
any  one,  at  all  conversant  with  the  decisions  upon  this  subject,  can  see  that 
it  at  least  admits  of  grave  doubt  what  force  or  effect  the  courts  of  Wisconsin 
may  give  to  an  assignment  made  under  our  insolvent  law,  as  against  credit- 
ors pursuing  a  remedy  in  their  courts  against  property  situat^  within  the 
jurisdiction  of  that  state.  Without  assuming  to  anticipate  what  the  learned 
courts  of  Wisconsin  would  hold,  we  can  at  least  say  that  they  would  not  be 
without  precedent  or  authority  to  sustain  them  if  they  should  hold  this  as- 
signment void  as  to  creditors  who  have  not  assented  or  become  parties  to  it; 
and  we  think  we  may,  without  impropriety ,  assume  that  in  passing  upon  this 
question  the  courts  of  that  state  will  apply  the  same  rule  to  non-resident  cred- 
itors as  to  those  who  are  citizens  of  their  own  state.  Notwithstanding  that 
a  contrary  doctrine,  narrow  and  provincial  as  we  think,  and  of  questionable 
constitutionality,  has  heretofore  sometimes  obtained,  yet  we  think  we  may 
lay  it  down  as  now  reasonably  well  settled  that  when  once  in  court,  and  ac- 
cepted as  a  suitor,  neither  the  law,  nor  the  court  ailrainistering  it,  will  make 
any  distinction  between  citizens  of  their  own  state  and  those  of  another,  but 
that  a  citizen  of  one  state,  rightfully  in  court,  pursuing  a  remedy  given  by  the 
laws  of  another  state,  may  enforce  that  remedy  to  the  same  extent  and  in 
the  same  manner  and  with  the  same  priority  of  lien  as  a  citizen  of  the  forum. 
Hibernia  Nat.  Bank  v.  Lacombe,  84  N.  Y.  367 ;  Warner  v.  Jaffray,  96  N.  Y. 
248;  Paine  v.  Lester,  44  Conn.  196;  Kidder  v.  Tufts,  48  N.  H.  121. 

We  may  also  take  it  as  settled  that  the  question  whether  property  situated 
in  Wisconsin  is  subject  to  attachment  or  levy  by  creditors,  notwithstanding 
any  assignment  made  in  another  state,  is  to  be  determined  exclusively  by  the 
laws  of  Wisconsin, — the  sittis  of  the  property.  I^vis  v.  Bush,  30  Minn.  244; 
S.  C.  15  K.  W.  Rep.  113;  Green  v.  Van  Bmkirk,  6  Wall.  307;  Herf>ey  v. 
Hhode  Island  Locomotive  Works,  93  U.  S.  664. 

In  view  of  all  these  facts,  it  is  evident  that,  even  if  defendant  were  en- 
joined, there  is  no  probability,  at  least  no  certainty,  that  these  lands  would 
become  available  as  assets  under  the  assignment.  To  enjoin  defendant  might 
merely  enable  non-resident  creditors  to  step  in  and  appropriate  the  property. 
The  effect  would  be  merely  to  injure  one  of  our  own  citizens,  without  accom- 
plishing any  benefit  to  other  domestic  creditors.  This  consideration  alone  is 
sufficient  reason  why  an  injunction  should  not  be  granted,  as  was  virtually 
conceded  in  Dehon  v.  Foster,  supra ^  so  much  relied  on  by  counsel. 

We  have  not  overlooked  the  point  made  by  defendant  that,  even  if  this 
attachment  had  been  issued  in  this  state,  the  execution  of  the  assignment 
would  not  have  dissolved  it,  because  levied  more  than  10  days  prior.  As  au- 
thority for  this,  he  cites  a  remark  made  in  Wendell  v.  Lebon,  supra,  240. 
An  examination  of  the  opinion  in  that  cjise  will  show  that  this  particular 
question  was  not  before  ths court,  and  in  fact  was  not  in  mind;  the  point  be- 
ing made  was  generally  that  an  attachment,  as  part  of  the  remedy,  was  sub- 
ject to  the  law  of  the  fdrum  as  to  its  dissolution,  and  the  remark  quoted  is 
not  to  be  taken  as  a  decision  of  the  point  to  which  it  is  now  cited.  We  do 
not  care  to  decide  that  question  until  it  becomes  necessary,  and  hence  have 
disposed  of  the  present  case  upon  the  assumption  that  if  defendants*  attach- 
ment had  been  a  domestic  one  the  execution  of  the  assignment  would  have 
dissolved  it. 

The  order  dissolving  the  injunction  is  affirmed. 
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Beedb  and  another*  Partners*  etc.»  o.  Fbobhl. 
FUed  February  17. 1886. 

PlOXmORT  NOTS— PaTHXKT  in  MBB0HAin>I81t--PBE8ENTMENT. 

A  dealer  in  certain  articles  of  merchandise  executed  a  note,  payable  In  these  arti- 
cles, on  a  day  certain,  at  his  place  of  business.  He  has  always  kept  on  hand  in  his 
stock,  at  his  place  of  business,  sufficient  of  these  aHicles  with  which  to  pay  the 
note,  and  has  always  been  ready  and  willing  to  pay  whenever  the  note  should  be 
presented.  The  note  was  not  presented  for  payment  on  due-day,  nor  was  the  holder 
present  to  receive  the  property.  Held  that,  to  an  action  brought  to  recover  the 
amount  of  the  note  in  money,  this  readiness  to  perform  was  a  good  defense ;  that 
it  was  not  necessary  that  the  maker  should,  on  due-day,  have  segregated  from  his 
general  stock  sufficient  of  the  articles  to  pay  the  note,  and  set  them  apart  as  the 
property  of  the  holder. 

Appeal  from  an  order  of  the  municipal  court,  citj  of  Minneapolis,  denying 
motion  for  new  trial. 

Henry  P,  Herringt  for  appellants,  R.  D.  Beede  and  another,  partners,  etc. 
David  B,  Johnston,  for  respondent,  Charles  Proehl. 

MiTcucxL,  J.  This  action  was  brought  upon  the  following  chattel  note, 
indorsed  by  the  payee  to  the  plaintiffs: 

*'S104.62.  Minneapolis.  April  30.  1884. 

"One  day  after  date.  I  promise  to  pay  to  the  order  of  H.  Talmadge  one  hun- 
dred and  four  62-100  dollars  at  Minneapolis,  at  my  place  of  business,  in  lime, 
cement,  or  hair,  at  cash  price.     ♦    ♦    *  C.  L.  Proehl." 

The  complaint  sets  out  the  note,  alleges  non-payment,  and  demands  judg- 
ment for  $104.62,  with  interest.  The  pleadings  and  proceedings  are  rather 
informal,  and  the  evidence  somewhat  indefinite  on  some  points;  but,  taking 
the  allegations  of  the  answer,  (which  are  not  denied,)  the  uncontradicted  evi- 
dence, and  the  findings  of  the  court,  we  think  the  following  facts  clearly  ap- 
pear: Proehl  was  a  dealer  in  and  vendor  of  the  articles  named  in  the  note; 
his  place  of  business  being  on  Sixth  avenue,  Minneapolis.  He  always  has  had 
and  still  has  on  hand  in  stock,  at  his  said  place  of  business,  the  articles  in 
which  this  note  was  payable,  and  has  always  been  and  still  is  ready  and  will- 
ing there  to  pay  in  such  articles,  whenever  the  note  should  he  presented,  but 
that  the  note  was  never  presented  until  August  14th,  at  which  time  plain- 
titTs'  agent  took  it  to  defendant's  place  of  business,  and,  after  inquiring  the 
price  of  lime,  presented  the  note,  and  demanded  payment;  that  thereupon  de- 
fendant offered  to  pay  in  lime,  at  75  cents  per  barrel,  to  which  plaintiffs* 
agent  objected  that  the  price  was  too  high,  and  "turned  round  and  walked 
away."  The  evidence  is  undisputed  that  75  cents  per  barrel  was  the  cash 
and  market  price  of  lime.  Without  any  other  or  further  presentation  of  the 
note,  or  demand  of  its  payment,  the  plaintiffs  bring  this  action. 

Notwithstanding  that  notes  or  contracts  payable  in  specific  articles  are  of 
common  occurrence,  it  is  somewhat  remarkable  that  the  law  governing  the 
rights  and  duties  of  parties  to  such  contracts  seems  to  be  in  some  particulars 
unsettled  and  in  a  state  of  doubt.  Many  of  the  adjudicated  cases  seem  to  us 
to  adopt  technical  rules,  unsuited  toevery-day  business  contracts  of  this  kind, 
and  not  in  accord  with  the  general  understanding  and  usage  of  business  men. 
Being  payable  in  specific  articles,  this  note  does  not  become  payable  in  money 
until  there  has  been  some  default  on  part  of  the  maker.  On  the  facts  stated, 
we  fail  to  discover  any  such  default.  The  place  of  payment  having  been 
fixed,  it  will  be  conceded  that  the  maker  was  not  required  to  seek  the  holder, 
and  make  or  tender  payment  elsewhere.  As,  on  the  due-day,  and  always  there- 
after, the  maker  had  and  has  at  the  place  of  payment  (his  place  of  business) 
these  articles  with  which  to  pay  the  note,  and  was  and  continues  ready  and 
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willing  to  deliver  them  wherever  the  note  should  be  presented,  we  think  he 
has  done  all  that  was  necessary,  and  is  not  in  default. 

We  infer  from  the  authorities  cited  bj  plaintiffs  that  their  contention  is 
that  the  only  defense  available  to  defendant  would  have  been  a  plea  of  tender; 
and  that,  to  constitute  a  tender,  it  was  not  enough  thiit  he  had  on  hand, 'at 
the  time  and  place  of  payment,  the  articles  in  which  the  note  was  payable, 
and  was  ready  to  pay  whenever  it  was  presented,  but  tliat,  notwithstanding 
the  note  was  not  presented,  and  no  one  was  present  to  receive  tlie  articles^ 
yet  on  the  due-day  defendant  was  bound  to  have  segregated  from  his  stock 
the  exact  amount  of  these  articles  necessary  to  pay  the  note,  and  specifically 
appropriated  them  to  that  purpose,  and  set  them  apart  for  the  plaintiffs  as 
their  property;  and  that,  this  not  having  been  done,  the  note  immediately  be- 
came payable  in  money.  It  may  be  conceded  that  some  of  the  cases  seem 
to  fully  sustain  this  contention.  But  we  think  it  would  never  occur  to  any 
business  man  that  when  a  dealer  or  merchant  gives  a  note  payable,  at  his 
place  of  business,  in  articles  which  he  there  keeps  for  sale,  that,  in  order  to 
relieve  himself  from  a  default  which  would  render  the  note  payable  in  money, 
he  must  thus  segregate  and  set  apart,  out  of  his  stock,  an  amount  of  these 
articles  equal  to  the  amount  due,  although  the  note  was  not  presenteil  and 
no  one  present  to  receive  the  property.  We  apprehend  it  would  never  occur 
to  him  that  he  was  required  to  do  more  than  to  keep  and  have  on  hand  in  stock 
sufficient  of  the  articles  with  which  to  pay  whenever  the  note  was  presented. 
It  may  also  be  conceded  that,  to  constitute  a  tender ^  it  would  be  necessary  to 
thus  set  apart  the  articles  as  the  property  of  the  holder  of  the  note;  and  if  the 
maker  desired  to  discharge  and  satisfy  the  debt,  he  might  undoubtedly  do 
this.  If  this  were  done,  and  the  articles  thereafter  held  as  the  property  of 
the  holder  of  the  note,  the  relation  of  debtor  and  creditor  would  no  longer 
exist,  but  that  of  bailor  and  bailee.  Lamb  v.  Lathrop^  13  Wend.  96;  Games 
V.  Manning,  2  G.  Greene,  251;  Conn  v.  Qano,  1  Ohio,  484. 

But  the  defense  here  is  not  that  defendant  has  paid  or  discharged  the 
debt.  lie  still  owes  the  note.  What  is  claimed  is  that  defendant  having  al- 
ways been  ready  to  pay  according  to  the  terms  and  conditions  of  the  instru- 
ment, there  has  been  no  default  on  his  part  by  reason  of  which  he  has  be- 
come liable  to  pay  in  money.  The  defense  is  not  payment  or  tender,  but 
readiness  to  perform.  This,  we  think,  is  a  good  defense,  and  was  fully  estab- 
lished. See  Robbins  v.  Luce,  4  Mass.  474;  Johnson  v.  Baird,  3  Blackf.  153, 
182. 

It  is  probably  true,  as  plaintiffs  contend,  that  the  note  being  payable  on  a 
day  certain,  and  not  on  demand,  it  was  not  necessary  for  them  to  allege  or 
prove  a  special  demand  before  suit.  But  the  question  is  not  what  plaintiffs 
should  have  alleged  in  the  complaint,  but  what  was  it  competent  for  defendant 
to  allege  and  prove  byway  of  defense?  See  Fleming  v.  Potter,  7  Watts,  380. 
Even  if  there  had  been  a  default  on  part  of  defendant  prior  to  August  14th, 
we  are  strongly  inclined  to  the  opinion  that  what  occurred  on  that  day 
amounted  to  a  waiver  on  part  of  plaintiffs,  by  putting  their  refusal  to  receive 
the  lime,  not  upon  the  ground  of  a  former  default  by  which  the  note  had  be- 
come payable  in  money,  but  solely  upon  the  ground  that  the  price  was  too 
high.  If  so,  then,  upon  well-settled  principles,  this  was  a  waiver  of  all 
other  objections;  and,  if  they  were  mistaken  in  this,  (as  the  evidence  show^a 
they  were,)  the  tender  of  the  lime  at  that  time,  and  the  refusal  by  plaintiffs 
to  accept  it,  constitutes  a  good  defense  to  this  action.  Gould  v.  Banks,  8 
Wend.  567;  Games  v.  Manning,  2  G.  Greene,  251;  Buck  v.  Burk,  18  N.  Y. 
337.  But  it  is  unnecessary  to  decide  this.  For  the  reasons  already  given  ^ 
^the  order  denying  a  new  trial  must  be  affirmed. 
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AuERBACH  and  others,  Partners,  etc.,  v.  Gloyd  and  others,  Ex'rs,  etc. 

Piled  February  17,  1886. 

Appeal  in  Probate — DiaALLOwiNO  Claim — Time  op  Taking  Appeal. 

An  appeal  from  an  order  of  the  probate  judge,  allowing  or  disallowing  a  claim 
agaiiLst  the  estate  of  a  decedent,  formerly  allowable  by  commissioners,  is  governed 
by  the  provisions  of  chapter  t^S,  and  not  of  chapter  49,  Gen.  St.  Hence  it  must  be 
taken  within  60  days  after  the  entry  of  the  order  in  the  register  required  by  section 
21  of  chapter  63.  The  60  days  begins  to  run,  not  from  the  date  of  actual  notice  of 
the  order,  but  from  the  date  of  its  entry  in  the  register. 

An  appeal  from  an  order  of  the  district  court,  Hamsey  county. 

War7ier,  Stevens  &  Lawrence,  for  respondents,  Maurice  Auerbach  and 
others,  partners,  etc.  Henry  J.  Horn,  for  appellants,  Joel  M.  Gloyd  and 
others,  Ex'rs,  etc. 

Mitchell,  J.  The  first  question  which  arises  in  this  case  is  whether 
plaintiff^s  appeal  from  the  probate  court  to  the  district  court  was  taken  within 
the  time  allowed  by  statute.  The  appeal  was  from  an  order  disallowing  an 
absolute  or  fixed  claim  against  the  estate  of  decedent.  Plaintiffs'  conten- 
tion is  that  the  time  for  appeal  is  governed  by  section  15,  c.  49,  Gen.  St., 
which  provides  that  the  appeal  therein  provided  for  shall  be  taken  within  60 
days  after  notice  of  the  order,  which  they  prove  was  received  September  1, 
1881.  Defendants  contend  that  it  is  governed  by  section  241,  c.  53,  Gen.  St., 
which  requires  the  appeal  to  be  taken  within  60  days  after  the  return  of  the 
report  and  decision  of  the  commissioners,  now  after  the  entry  of  the  order  of 
the  probato  judge,  which,  under  the  amendments  of  1870  and  1879,  bikes  the 
place  of  such  reports. 

It  will  be  observed  that  we  have  two  modes  of  appeal  under  our  probate 
system:  One  under  chapter  49,  regulating  appeals  from  certain  orders  or 
judgments  of  the  probate  court;  the  other  from  the  decision  or  report  of  the 
commissioners  allowing  or  disallowing  a  claim  against  the  estate,  provable  be- 
fore them.  The  two  modes  were  different,  both  in  form  and  substance.  Under 
chapter  49,  the  time  to  appeal  only  began  to  run  after  notice  of  the  order  or 
judgment.  Under  chapter  53  the  time  ran  from  the  date  of  the  return  of 
the  report  or  decision.  Under  the  former  the  party  appealing  was  required  to 
give  a  recognizance  to  prosecute  the  appeal  with  "due  diligence,"  and  pay 
"all  costs."  Under  the  latter  he  was  required  to  give  a  bond  to  prosecute 
his  appeal  "  with  effect;"  and  pay  "all  damages  and  costs. "  Under  the  former 
the  right  of  appeal  was  limited  to  a  party  aggrieved  who  appeared  and  moved 
for  or  opposed  th^  order  or  judgment  appeiUed  from,  or  who,  being  entitled 
to  be  heard  thereon,  had  not  due  notice  or  opportunity  to  be  heard.  Gen. 
St.  ti.  49.  §  14.  See,  also.  In  re  Hatise,  32  Minn.  155;  S.  C.  19  N.  W.  Hep. 
973.  Under  chapter  53  the  right  of  appeal  from  the  decision  of  commission- 
ers was  given  to  any  executor,  administrator,  ox  creditor,  (section  24;)  and  if 
the  executor  or  administrator  declined  to  appeal,  then  to  any  person  interested 
in  the  estate  as  creditor,  devisor,  legatee,  or  heir,  upon  giving  abend  as  well 
to  secure  the  estate  from  damages  and  costs  as  to  secure  the  intervening  dam- 
ages and  costs  to  the  adverse  party,  (section  31.)  It  is  therefore  evident  that 
whatever  the  words  "debt"  or  "claim,"  as  used  in  the  fourth  subdivision 
of  section  13,  c.  49,  may  refer  to,  (possibly  contingent  claims,  see  chapter 
53,  §  49;  and  McKeen  v.  Waldron,  25  Minn.  466,)  prior  to  1870,  at  least,  an 
appeal  from  the  decision  or  report  of  commissioners  upon  a  claim  proper  to 
be  allowed  by  them  was  governed  exclusively  by  the  provisions  of  chapter 
53.  This  would  be  so,  even  if  the  general  terms  of  chapter  49  were  broad 
enongb  to  include  such  an  appeal;  for,  according  to  a  familiar  rule  of  stat- 
utory construction,  where  a  general  intention  is  expressed,  and  afterwards 
an  inconsistent  particular  intention,  the  latter  will  be  taken  as  an  exception 
v.27N.w.no.2— 13 
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to  the  former;  and  chapters  49  and  53  of  our  Code,  on  the  subject  of  probate 
proceedings,  are  to  be  construed  as  a  single  statute. 

It  remains  then  to  be  determined  what  change,  if  any,  has  been  made  hj 
the  acts  of  1870  and  1879.  This  will  require  an  examination  of  the  original 
statute  in  connection  with  these  amendments.  By  chapter  53,  as  it  was  orig- 
inally, when  letters  testamentary  or  of  administration  were  granted,  the  pro- 
bate judge  had  to  appoint  commissioners  to  receive,  examine,  and  adjust  all 
claims  and  demands  against  the  deceased.  He  also  fixed  by  order  the  time  to 
be  allowed  for  the  presentations  of  claims,  which,  in  the  first  Instance,  could 
not  be  more  than  18  nor  less  than  6  months.  The  commissioners  were  then 
required,  within  60  days  after  their  appointment,  to  give  notice  of  the  times 
and  places  of  their  meeting,  and  of  the  time  limited  for  the  presentation  of 
claims.  At  the  expiration  cf  the  time  limited  for  the  presentation  of  claims, 
or  as  soon  thereafter  as  the  hearing  of  claims  presented  was  completed,  they 
were  required  to  make  a  report  of  their  doings  to  the  probate  court,  embrac- 
ing lists  of  the  claims  presented  or  exhibited  in  offset,  and  stating  how  much 
was  allowed  and  how  much  was  disallowed,  together  with  the  final  balance, 
whether  in  favor  of  the  creditor  or  the  estate.  An  appeal  from  their  decision 
or  report,  as  already  stated,  had  to  be  taken  within  60  days  after  its  return. 
It  is  apparent  why  the  time  for  appeal  was  made  to  run  from  the  date  of  the 
return  of  the  report,  and  not  from  the  time  of  actual  notice  thereof,  to  the 
party  appealing,  No  notice  of  the  return  of  the  report  was  required  to  Ije 
given  to  any  one.  The  right  of  appeal  from  the  report  was  so  general — to 
creditors,  legatees,  devisees,  and  heii-s — ^that  it  would  be  inconvenient,  if  not 
impracticable,  to  do  so.  But  the  rights  of  these  parties  were  sufficiently  pro- 
tected, for  the  report  was  not  to  be  filed  until  the  expiration  of  the  time  al- 
lowed for  the  presentation  of  claims  as  previously  fixed  by  order  of  the  court, 
of  which  all  parties  had  notice.  After  the  expiration  of  that  period  they  were 
bound  to  take  notice  of  the  fact  that  this  report  was  liable  to  be  returned  at 
any  time,  and  they  were  given  60  days  in  which  to  ascertain  the  fact,  and  de- 
termine whether  they  desired  to  appeal.  Such  was  the  law  up  to  1870.  By 
chapter  65,  Gen.  Laws  1870,  it  was  provided  that  the  duties  conferred  on  com- 
missioners by  chapter  53  should  be  pei-formed  by  the  judge  of  probate  in  all 
cases  when  the  estate  did  not  exceed  in  value  $5,000.  At  the  time  for  ap- 
pointing commissioners,  as  provided  in  that  chapter,  he  was  required  to  enter 
an  order  fixing  a  time  and  place  when  and  where  he  would  hear  and  examine 
claims  against  the  estate,  and  the  time  allowed  for  creditors  to  present  their 
claims,  and  the  manner  in  which  notice  should  be  given  to  creditors,  precisely 
as  was  done  under  the  commissioner  system,  except  that  the  administrator  or 
executor,  instead  of  the  commissioners,  gave  the  notice.  The  judge  of  pro- 
bate was  also  required  to  keep  a  book  called  a  register,  in  which  he  was  to 
register  all  claims  filed  with  him;  and.  tohen  he  had  completed  the  hearing  of 
all  claims  presented  to  him,  he  was  to  enter  in  this  register  an  order  embrac- 
ing everything  required  in  the  report  of  the  commissioners,  ''and  such  order 
may  he  appealed  from  the  same  as  from  tJie  report  of  the  commissioners, " 
Subsequently  chapter  69,  Gen.  Laws  1879,  was  enacted,  which  merely  pro- 
vides "that  the  duties  conferred  upon  the  commissioners  by  chapter  53,  Gen. 
St.,  shall  be  performed  by  the  judge  of  probate." 

It  seems  to  us  obvious  that  the  sole  purpose  and  effect  of  the  act  of  1870 
was  to  transfer  the  duties  of  commissioners  to  the  probate  judge  in  cases  of 
estates  not  exceeding  in  value  $5,000,  and  to  make  his  report,  ctdled  an  ''or- 
der, "  entered  in  this  register,  take  the  place  of  the  report  or  decision  of  the 
commissioners,  leaving  the  mode  of  procedure  in  all  other  respects,  including 
the  mode  and  time  of  appealing,  to  be  governed  by  the  provisions  of  chapter 
53,  as  before.  And  it  seems  to  us  equally  clear  that  the  sole  purpose  and  ef- 
fect of  the  act  of  1879  was  to  repeal  the  limitation  (as  to  value)  contained  in 
the  act  of  1870,  and  that  it  is  to  be  construed  as  being  in  effect  merely  an 
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amendment  to  the  latter  act,  by  striking  out  the  words  "where  the  estate 
does  not  exceed  in  value  the  sum  of  five  thousand  dollars."  The  act  of  1879 
does  not,  in  terms,  repeal  that  of  1870,  except  as  to  the  $5,000  limitation. 
Neither  does  it  repeal  it  by  implication.  It  was  evidently  intended  that  the 
system  of  auditing  claims  prescribed  by  that  act  should  continue,  as  no  other 
was  provided.  There  is  notliing  in  either  act  indicating  an  intent  to  change 
the  mode  or  time  of  appealing.  There  was  no  reason  for  any  change;  for  the 
so-called  "order"  of  the  probate  judge  is,  in  substance  and  form,  practically 
tiiA  same  as  the  report  or  decision  of  the  commissioners,  and  like  it  was  not 
to  be  made  or  entered  until  the  expiration  of  the  time  allowed  for  the  presen- 
tati(»)  of  claims,  as  previously  fixed  by  order  of  the  court.  Our  conclusion, 
therefore,  is  that  an  appeal  from  the  order  of  the  probate  judge  allowing  or 
disallowing  a  claim  must  be  taken  within  60  days  from  the  entry  in  the  reg- 
istry of  the  order  provided  for  in  section  21,  c.  53,  Gen.  St. 

This  construction  was  implied  and  assumed  in  what  was  said  by  this  court 
in  State  v.  Probate  Court,  28  Minn.  381 ;  S.  C.  10  N.  W.  Rep.  209.  In  the  case 
at  bar  the  order  disallowing  the  claim  was  made  August  27,  and  the  appeal 
taken  October  27,  1881,  more  than  60  days  afterwards.  The  original  return 
in  this  case  did  not  affirmatively  show  when  the  order  was  entered  on  the 
register,  or  whether  the  time  allowed  for  the  presentation  of  claims  had  then 
expired.  The  presumption  would  be  that  the  probate  judge  had  done  his 
duty,  and  complied  with  the  statute,  and  we  would  have  been  justified  in 
acting  upon  the  presumption.  But  not  desiring  to  do  so,  if  the  facts  did  not 
exist,  we  called  for  an  additional  return,  from  which  it  appears  that  the  time 
allowed  for  presenting  claims  expired  June  6, 1881,  and  that  the  order  of  the 
probate  judge,  in  due  form,  was  mad«  and  entered  in  the  proper  register 
August  27,  1881.  The  order  does  not  state  the  manner  of  giving  notice  to 
claimants.  If  the  provision  of  section  11  as  to  the  report  of  commissioners 
is  applicable  to  the  order  now  required  by  section  21,  the  omission  is,  at 
most,  an  irregularity  which  does  not  affect  the  time  within  which  an  ap- 
peal must  be  taken,  if  notice  was  in  fact  given  in  accordance  with  the  order 
of  the  court,  which  was  done  in  this  case.  It  follows  that  the  appeal  was 
not  taken  in  time,  and  hence  that  the  district  court  acquired  no  jurisdiction. 
To  repeat  what  was  said  in  McKeen  v.  Waldro7h  supra,  this  case,  as  does 
almost  every  case  coming  here  upon  the  same  statutes,  shows  the  urgent 
need  for  a  thorough  revision  of  the  statutes  regulating  the  settlement  of  the 
estates  of  deceased  persons.  They  are  so  complicated,  obscure,  and  con- 
fusing that  it  is  not  surprising  that  the  ablest  and  most  careful  of  counsel 
are  misled,  and  it  may  be  a  matter  of  regret  that  the  plaintiffs  are  deprived 
of  a  trial  of  this  case  in  the  district  court  upon  the  merits.  But  any  other 
disposition  of  the  case  would,  in  our  opinion,  not  only  be  in  conflict  with  a 
proper  construction  of  the  statute,  but  would  inaugurate  an  unfortunate 
practice,  which  would  make  the  time  of  appealing  from  the  allowance  or  dis- 
allowance of  claims  indefinite  and  practically  without  limitation. 

The  order  appealed  from  is  reversed,  and  the  case  remanded  to  the  district 
court,  with  directions  to  dismiss  the  appeal. 
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Maxwell  u.  Lee  and  another,  Copartners,  etc. 

Filed  February  17.  1886. 

Sale — Warranty  of  Quality — Description  of  Property — Inspection. 

M.  and  L.  entered  into  a  contract  by  which  M.  was  to  cut  and  bank  a  certain  quan- 
tity of  "good,  smooth,  andsonnd"  logs,  which  were  to  be  subject  to  tlie  approval 
of  L.  on  inspection  when  "  banked."  If  approved,  M.  was  to  drive  them  into  booms. 
L.  was  to  pay  M.  $6.25  per  1,000  feet,  payable  $1  when  banked,  on  inspection  and 
approval,  in  lots  of  50,000  feet;  $1  when  all  banked  ;  $1  when  all  in  boom ;  $1  when 
stum  page  became  due;  and  $2.25  November  1st,  following.  A  settlement  was  to 
be  had  at  the  end  of  '*  the  logging  season,"  when  L.  was  to  give  M.  a  due-bill  for 
amount  due  on  the  last  payment.  L.  was  t.o  advance  M.  $100  in  supplies,  which 
was  to  be  refundeti  in  case  the  logs,  on  inspection,  did  not  receive  the  approval  of 
L.  M.  cut  and  banked  the  logs,  and  at  the  end  of  the  *'  logging  season  "  had  a  set- 
tlentent  with  L.,  at  which  L.  gave  him  a  due-bill  for  balance  due  on  last  payment. 
M.  then  drove  the  logs  into  boom,  where  they  were  received  by  L.,  and  sawed  into 
lumber.  L.  made  no  objection  to  the  quality  of  the  logs  until  after  he  had  received 
them  all,  and  while  he  Vffis  sawing  them,  when,  for  the  first  time,  he  informed  M. 
tliat  they  were  unsound,  and  not  the  Quality  contracted  for.  It  does  not  appear 
whether  or  not  he  actually  inspected  and  expressly  accept-ed  the  logs  when  "banked,'^ 
but  there  is  nothing  to  show  that  he  was  deprived  of  an  opportunity  to  do  so,  or 
that  there  was  any  understanding  that  the  inspection  should  be  postponed  to  any 
other  time  or  place,  or  that  this  unsoundness  was  not  visible  and  apparent  on  mere 
ordinary  observation,  or  that  there  was  any  misrepresentation  or  concealment  by 
M.  as  to  quality.  Held,  that  words  of  a  description  may  amount  to  a  warranty  of 
quality,  it  it  appears  that  the}'  were  so  intended  by  the  parties,  yet  in  this  case  the 
entire  contract  shows  that  the  parties  intended  merely  a  "sale  by  description;" 
that  the  words  descriptive  of  the  quality  of  the  logs,  while  constituting  a  condition 
to  be  performed  by  the  vendor,  were  not  intended  as  a  warranty  which  should  sur- 
vive the  acceptance  of  the  property  by  the  vendee ;  that  it  was  L.'s  duty  to  inspect 
the  logs  on  the  bank,  and  then  determine  whether  or  not  he  would  approve  the 
Quality ;  that,  even  if  he  omitted  to  do  so,  he  must,  on  the  facts  of  this  case,  be 
deemed,  by  his  conduct,  culminating  in  an  acceptance  of  the  property  without  op- 
position, to  have  acquiesced  in  its  quality  as  being  in  accordance  with  the  con- 
tract. 

Appeal  from  an  order  of  the  district  court,  Hennepin  county,  denying  mo- 
tion for  new  trial. 

Hart  &  Brewer,  for  respondent,  S.  W.  Maxwell.  Rea,  Kitchell  &  Shaw, 
for  appellants,  J.  W.  Lee  and  another,  copartners,  etc. 

Mitchell,  J.  The  plaintiff  brings  this  action  to  recover  the  balance  of 
the  contract  price  of  a  quantity  of  logs  sold  and  delivered  to  defendants. 
Defendants,  by  way  of  counter-claim,  allege  that  the  logs  delivered  were  un- 
sound, and  not  of  the  quality  agreed  on,  and  ask  to  recoup  their  damages 
against  the  claim  of  plaintiff.  The  contract  between  the  parties  was  drawn 
rather  in  artiticiality,  and  without  much  regard  to  the  order  of  time;  but,  ac- 
cording to  our  construction,  its  terms  were  as  follows:  Plaintiff  was,  during 
the  logging  season  of  1883-84,  to  cut  and  bank  on  Bradbury  brook  500, 005 
feet  or  more  of  "good,  smooth,  sound"  logs.  These  logs  were  to  be  subject 
to  the  inspection  and  approval  of  defendants  when  "banked."  If  approved 
on  such  inspection,  the  plaintiff  was  then  to  drive  them  into  the  boom  of  the 
Mississippi  &  Rum  River  Boom  Company.  The  defendants  were  to  pay 
plaintiff  ^6.25  per  M.  feet,  payable  as  follows:  $1  when  banked,  on  inspec- 
tion and  approval,  in  lots  of  not  less  than  50,000  feet;  $1  when  all  banked; 
^1  wlien  all  in  boom;  ;$1  when  stumpage  became  due;  and  the  balance  of 
S2.25,  November  1,  1884.  provided  the  logs  were  all  in  the  boom.  A  settle- 
ment was  to  be  had  "at  the  end  of  the  logging  season,"  which  we  under- 
stand to  mean  in  the  spring  after  the  logs  were  all  banked,  but  before  they 
were  driven.  On  this  settlement  defendant  was  to  give  plaintiff  a  due  bill 
for  the  amount  due  on  the  last  payment.  The  contract  also  provided  that 
defendants  were,  at  the  outset,  to  "advance"  plaintiff  $100  in  supplies,  which 
was  to  be  refunded,  with  interest,  in  case  the  logs,  on  inspection  by  defend- 
ants, did  not  receive  their  approval. 
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We  think  it  clear  that  the  inspection  and  approval  of  the  logs  by  defend- 
ants were  to  be  had  on  the  bank,  before  they  were  driven,  and  before  any 
part  of  the  purchase  price  was  paid.  It  is  hardly  to  be  supposed  that  the 
parties  intended  that  this  inspection  should  be  subsequent  to  the  settle- 
ment between  them  at  the  end  of  the  logging  season.  The  object  of  this  in- 
spection was  to  enable  defendants  to  ascertain  the  quality  of  the  logs,  and 
determine  whether  or  not  they  would  accept  them.  This  was  for  the  benefit 
of  both  parties,  so  as  to  enal>le  them  to  determine  their  future  action  in  the 
premises.  It  is  not  retisonable  to  presume  that  it  was  contemplated  that  de- 
fendants should  "settle"  witli  plaintiff,  and  make  successive  payments,  or 
that  plaintiff  should  drive  the  logs  down  to  the  boom  before  it  was  deter- 
mined whether  or  not  they  would  be  accepted.  Our  view  is  also  corrobo- 
rated by  the  fact  that  express  provision  is  made  for  refunding  the  $100  ad- 
vance, in  case  the  Jogs  sliould  not  be  approved  on  inspection,  while  no  pro- 
vision is  made  for  refunding,  in  such  a  contingency,  any  of  the  payments  on 
the  contract  price,  which  clearly  indicates  that  the  parties  contemplated  that 
the  inspection  wiis  to  precede  any  such  payments;  and,  if  we  may  refer  to 
matters  of  common  knowledge,  our  construction  of  the  contract  is  rendered 
the  more  reasonable  by  the  fact  that  the  place  where  the  logs  are  banked  is, 
in  such  cases,  the  usual  as  well  as  the  most  convenient  place  for  inspection 
to  ascertain  their  quality.  It  may  also  be  observed  that  (if  we  are  right  in 
this)  while  the  contract  in  its  inception  was  a  purely  executory  one  for  the 
sale  and  delivery,  at  a  future  day,  of  personafproperty  not  then  in  esse,  and 
lience  the  article  not  specifically  defined  or  selected  at  the  time,  yet,  upon  this 
inspection  and  approval,  the  contract  would  become  one  for  the  sale  of  spe- 
cific logs  in  their  then  state,  although  the  plaintiff  would  have  to  expend  fut- 
ure Ialx>r  upon  them  in  driving  them  into  the  boom. 

Turning  now  from  the  contract  to  the  other  evidence,  and  taking  as  true, 
as  we  must  for  the  puri)Oses  of  this  appeal,  the  facts  offered  to  be  proved  by 
defendants,  it  appears  that  plaintiff  got  out  and  banked  some  950,000  feet  of 
logs;  that  on  March  27th  (presumably  "at  the  end  of  the  logging  season") 
the  parties  had  the  settlement  provided  for  by  the  contract,  at  which  the  de- 
fendants gave  plaintiff  a  due-bill  for  the  balance  due  on  the  last  payment, 
some  8700;  that  the  remainder  of  the  contract  price  was  all  paid  before  suit^ 
but  at  w^hat  particular  date  does  not  appear.  The  evidence  is  silent  as  to 
whether  or  not  there  was  any  actual  inspr?ction  or  express  acceptance  by  de- 
fendant of  the  logs  on  the  bank.  There  is  nothing  to  show  that  there  was 
not.  There  is  nothing  to  show  that  def  ei^dants  wen*  deprived  of  the  opportun- 
ity to  inspect,  or  that  there  was  any  agreement  or  understanding  that  this  in- 
spection should  be  postponed.  Neither  is  there  anything  to  indicate  that  the 
defect  now  complained  of  (unsoundness)  WfOs  not  patent,  visible,  and  appar- 
ent on  mere  ordinary  observation,  or  timt  tliere  was  any  attempt  on  part  of 
plaintiff  to  conceal  the  real  quality  of  the  logs  from  defendants.  The  logs 
were,  as  required  by  the  contract,  all  driven  by  plaintiff  in^  the  boom,  and 
received  by  defendants,  and  sawed  into  lumber,  and  no  objections  were  made 
by  them  to  the  quality  until  after  they  were  all  thus  received,  and  while  they 
were  being  sawed  up,  when  for  the  first  time  defendants  informed  plaintiffs 
that  the  logs  were  unsound,  and  not  of  the  quality  required  by  the  agree- 
ment, and  that  they  would  not  pay  the  contract  price  for  them.  To  avoid 
any  confusion  of  ideas  as  to  the  precise  question  here  involved,  it  may  be 
suggested  that,  upon  the  facts  as  pleaded  and  proved,  the  counter-claim  of 
thedefendants  is  not  brought  upon  an  executory  contr&xit  for  nonperformance 
of  its  conditions,  but  upon  a  contract  now  executed  by  the  delivery  and  ac- 
ceptance of  the  property,  and  is  for  damages  for  its  defective  quality;  and, 
as  no  fraud  is  claimed,  the  important  question  is  whether  there  was  a  war- 
ranty of  the  quality  of  the  logs,  which  survives  the  acceptance  of  the  prop- 
erty by  the  vendees. 
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It  is  undoubtedly  the  settled  law  in  this  state,  and  generally  elsewhere, 
that  on  an  executory  contract  of  sale,  as  in  a  sale  in  presently  of  personal 
property,  -the  vendov  may  warrant  the  quality,  and  that  the  vendor,  upon  the 
receipt  of  it,  and  upon  subsequent  discovery  of  the  breach  of  the  warranty, 
is  not  bound  to  return,  (even  if  he  has  the  privilege  of  doing  so,)  but  may 
retain  and  use  the  property,  and  have  his  remedy  upon  the  warranty.  Man- 
del  V.  Buttles,  21  Minn.  391 ;  Tunell  v.  Osborne,  31  Minn.  343;  S.  C.  17  N.  W. 
Rep.  944;  Scott  v.  Raymond,  31  Minn.  437;  S.  C.  18  N.  W.  Rep.  274;  JferrUl 
V.  Nightingale,  39  Wis.  247;  Hull  v.  Belknap,  37  Mich.  179;  Douglass  Axe 
Manufg  Co.  v.  Gardner,  10  Cush.  88;  Bay  Y.Pool,  52  N.  Y.  416;  Parks  v. 
Morris  Ax  Co.,  64  K  Y.  586;  Brigg  v.  Hilton,  99  N.  Y.  617;  S.  C.  3  N.  E. 
Rep.  61.  But  in  such  a  case  a  vendee  cannot,  we  apprehend,  any  more  than 
in  a  sale  in  presenti,  rely  upon  the  warranty,  as  to  defects  which  are  at  the 
time,  visible  and  plain,  so  as  to  be  seen  or  known  by  ordinary  observation, 
and  where  he  has  convenient  opportunity  to  inspect  the  property.  McCor- 
mick  V.  Kelly,  28  Minn.  136;  S.  C.  9  N.  W.  Rep.  676;  Bay  v.  Pool,  supra; 
Bounce  y.Bow,  67  N.  Y.  16;  Gumey  v.  Atlantic  &  G,  W.  Hy.  Co,,  58  N.  Y. 
368.  It  may  be  conceded  that  words  of  description  may  amount  to  a  war- 
ranty if  it  appears  that  they  were  so  intended  by  the  paitie-s.  Hastings  v. 
Levering,  2  Pick.  215;  Hogins  v.  Plympton,  11  Pick.  97.  But  caveat  emptor 
is  the  doctrine  of  the  common  law  in  cases  of  sales  of  personal  property,  and 
hence  its  policy  is  to  limit  the  effect  of  such  a  sale  to  the  transfer  of  the  right 
of  property,  and  to  throw  the  risk  of  the  transaction,  as  to  quality,  upon  the 
vendee,  unless  the  vendor  has  assumed  the  responsibility  by  a  warranty. 
Where  there  is  such  a  warranty,  which,  of  course,  survives  the  acceptance  of 
the  property,  the  vendee  may  retain  and  use  the  property,  and  then  set  up  the 
real  or  alleged  defect  of  quality  as  a  defense  to  a  suit  for  the  purchase  money, 
or  as  a  ground  of  an  action  against  the  vendor,  without  giving  the  latter 
notice  of  the  alleged  defect  until  after  the  opportunity  of  verifying  the  condi- 
tion of  the  property  has  been  lost.  Hence  courts  are  usually  disinclined,  in 
doubtful  cases,  to  construe  words  of  description  as  amounting  to  a  warranty 
of  quality.  And  while  exceptional  dicta  and  decisions  may  be  found  in  this 
as  in  most  other  branches  of  the  law,  yet  we  doubt  whetlier  any  well-consid- 
ered case  can  be  found  where  it  has  been  held  that  a  vendee  has  any  remedy 
of  any  kind  against  the  vendor  of  personal  property  for  defects  in  quality, 
where  he  has  accepted  the  property  without  objection,  and  where  the  defect 
is  patent  and  visible  on  mere  inspection,  and  where  he  had  a  practicable  and 
convenient  opportunity  to  examine  it,  and  there  was  no  fraud  on  the  part  of 
the  vendor.  Whether  language  of  description  is  to  be  construed  as  a  warranty 
of  quality  must  depend  essentially  upon  the  intention  and  understanding  of 
the  parties  as  collected  from  tlieir  entire  contract. 

In  the  present  case,  we  think  the  provisions  of  the  contract  show  that  the 
parties  intended  merely  what  is  called  a  sale  by  description,  and  that  the 
words  descriptive  of  the  quality  of  the  logs,  while  constituting  a  condition 
precedent  to  be  performed  by  the  plaintiff,  were  never  intended  as  a  warranty 
which  would  survive  the  acceptance  of  the  property.  Haase  v.  Nonnemacher, 
21  Minn.  486;  Reed  v.  Randall,  29  N.  Y.  368.  The  contract  expressly  pro- 
vided for  a  way  by  which  it  should  be  determined  whether  the  logs  were  of 
the  quality  contracted  for,  viz.,  by  inspection  on  the  bank.  Then  and  there, 
if  at  all,  the  defendants  were  to  exercise  their  right  to  reject  if  the  property 
was  not  satisfactory  as  to  quality.  As  before  suggested,  there  is  nothing  in 
the  case  to  show  that  they  did  not  thus  inspect  and  approve.  But  whether 
they  did  or  did  not  is  immaterial.  They  were  required  to  do  so  if  they  wished 
ever  to  avail  themselves  of  the  right  to  object  to  the  quality  of  the  property  as 
not  being  according  io  contract.  Having  "settled"  with  plaintiff  at  the  end 
of  the  logging  season,  without  objection,  and  then,  after  plaintiff  had  driven 
the  logs  into  the  boom,  having  accepted  them,  still  without  objection,  the  de- 
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fendants  must  be  deemed  to  have  acquiesced  in  the  quality  as  in  accordance 
with  the  contract,  and  cannot  afterwards  be  allowed  to  object  to  it  any  more 
than  if  they  had  expressly  accepted  the  logs  after  actual  inspection  upon  the 
bank.  It  follows  that,  if  defendants  had  been  allowed  to  prove  all  that  they 
offered  to  prove,  they  would  liave  failed  to  establish  any  counter-claim  or  de- 
fense. There  was  therefore  no  eiTor  in  excluding  their  evidence,  or  in  direct- 
ing a  verdict  for  plaintiff.    Order  aOirmed. 


St.  Anthony  Falls  Water-Power  Co.  u.  Merriman  and  others.  Copart- 
ners, etc. 

Filed  March  1,  1886. 

1.  Equity— Reformation  of  Contract— Intention  of  Parties. 

The  proposition  which  lies  at  the  foundation  of  every  suit  to  r«/bnn  a  written  con- 
tract is  that  the  court  cannot  make  such  a  contract  as  it  thinks  the  parties  ought  to 
have  made,  or  would  have  made,  if  better  informed,  but  merely  makes  it  what  the 
parties  intended  it  to  be. 

2.  Same — Mebtivo  of  Minds  of  Contragtino  Parties. 

Every  reformation  of  a  contract  by  the  court  presupposes  that  there  has  heen  an 
agreement  actually  made, — ^a  meeting  of  the  minds  of  the  parties  as  to  the  terms  of 
the  contract, — but  which  for  some  cause  they  have  failed  to  fully  or  correctly  ex- 
press in  the  writing ;  and  the  burden  is  upon  the  party  asking  the  reformation  to 
prove  both  that  there  was  this  agreement  and  that  the  writing  deviates  from  it.  In 
sach  a  case  the  court  merely  reforms  it  so  as  to  correctly  expre^  the  actual  agree- 
ment of  the  parties. 

3.  Same — Reformation  Refused. 

Upon  the  facts  found  in  this  case  there  is  no  such  antecedent  agreement  to  which 
the  writing  can  be  conformed.  There  is  no  finding  that  there  was  any  meeting  of 
the  minds  of  the  parties,  or  any  agreement  actualW  entered  into,  or  any  intention 
or  mutual  understanding  of  the  parties  that  plaintiff  should  deed  any  other  or  greater 
amount  of  water-power  than  that  actually  expressed  in  the  deed,  to-wit,  "fifty  cubic 
feet  per  second."  In  the  absence  of  any  such  agreement,  intention,  or  understand- 
ing, the  mere  fact  that  both  parties  mistakenly  believed  that  the  amount  specified 
was  ample  to  operate  all  the  machinery  of  a  certain  mill,  and,  but  for  that  belief, 
would  not  have  made  the  contract  which  they  did,  furnishes  no  ground  for  reform- 
ing the  deed  so  as  to  convey  sufficient  water-power  for  that  purpose. 

Appeal  from  an  order  of  the  district  court,  Hennepin  county. 

Benton  c&  Roberts,  for  respondent,  St.  Anthony  Falls  Water-Power  Ck>. 
/.  B.  OUflllan,  Gilflllan,  Belden  &  Willard,  and  Gordon  E,  Cole,  for  appel- 
lants, Orlando  G.  Merriman  and  others,  partners,  etc. 

MiTCHBLL,  J.  The  question  raised  by  this  appeal  is  whether  the  defend- 
ants are,  upon  the  facts  found,  entitled  to  a  reformation  of  the  deed  set  out 
in  their  answer.  Touching  the  previous  lease  between  the  same  parties,  the 
finding  (the  third)  leaves  it  in  much  doubt  whether  their  minds  met  upon  and 
assented  to  the  proposition,  as  their  contract,  that  plaintiff  should  lease  to  de- 
fendants sufficient  water-power,  whatever  amount  that  might  be,  to  operate 
the  machinery  of  the  proposed  mill,  and  that  for  the  purpose  of  carrying  that 
intention  into  effect  they  inserted  in  the  written  lease,  as  an  equivalent  ex- 
pression, the  term  "  flf ty  cubic  feet  of  water  per  second,  under  the  head  and 
fall  of  thirty-five  feet;"  or  whether,  having  started  out  in  their  negotiations 
with  that  idea,  they  finally  settled  down  and  agreed  upon  a  transfer  of  the 
specified  number  of  feet,  although  mistakenly  supposing  that  this  was  ample 
to  run  the  mill.  We  are  strongly  inclined  to  the  opinion  that  the  latter  is 
the  correct  construction  to  be  placed  upon  the  finding. 

But  even  if  we  assume  the  first  theory  suggested  to  be  the  true  one,  and 
that  the  expression  above  quoted  was  inserted  in  the  lease  under  such  a  mut- 
ual mistake  of  fact  as  would  have  entitled  defendants  to  a  reformation  of  the 
written  lectsef  yet  it  by  no  means  follows  that  there  is  any  ground  for  reform- 
ing the  deed.    There  is  now  no  occasion  for  reforming  the  lease.    The  term 
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for  which  it  was  to  run  expired  June,  1881,  before  the  commencement  of  this 
action.  The  defendants  during  its  full  term  enjoyed  the  use  of  all  the  water 
to  which  they  claim  to  have  been  entitled,  and  nothing  is  now  claimed  against 
them  on  that  account.  Tlie  equities  of  the  lease  transaction  have  expired 
with  the  lease,  and  the  right  of  the  defendants  to  a  reformation  of  the  deed 
under  which  they  now  hold  must  depend  upon  the  equities  of  the  deed  trans- 
action alone.  The  only  relevancy,  if  any,  of  the  fact  that  a  mistake  was  made 
in  the  lease,  would  be  for  the  purpose  of  showing  that  a  mutual  mistake  was 
also  made  in  the  deed.  Therefore  the  findings  (5  and  6)  in  respect  to  the 
agreement  of  sale  and  the  execution  of  the  deed  really  constitute  the  whole 
basis  of  defendants'  claim  to  a  reformation  of  the  deed;  and  it  seems  to  us 
that  these  findings  entirely  eliminate  from  the  case  any  alleged  meeting  of 
the  minds  of  the  parties,  or  any  agreement  actually  made  that  plaintiff  should 
deed  water-power  enough  to  operate  the  mill.  The  finding  is  that  "there  was 
no  express  agreement  as  to  the  amount  of  water-power  included  in  said  pur- 
chase, *  *  *  other  than  that  it  was  to  be  the  same  amount  of  water- 
power  wfiich  had  theretofore  been  leased  in  and  by  the  aforesaid  lease, " 

There  is  no  finding  that  there  was  any  meeting  of  minds,  or  any  agree- 
ment actually  entered  into,  or  any  intention  or  understanding  of  the  parties, 
that  plaintiff  should  convey  any  other  or  greater  amount  of  water-power 
than  that  actually  expressed  in  the  written  deed  as  it  now  stands,  viz.,  "fifty 
cubic  feet  per  second.''  It  is  true  the  court  finds,  in  substance,  that  the  par- 
ties at  the  time  fully  believed  and  understood  that  this  amount  of  water  would 
be  ample  to  operate  the  mill,  and  but  for  that  belief  the  description  and  defi- 
nition of  the  water-power  written  in  the  deed  would  not  have  been  made  or 
assented  to;  but  it  is  not  found  that  they  made  any  agreement  from  which 
the  written  deed  deviates.  It  does  not  appear,  and  cannot  be  known,  what 
they  would  have  done  had  they  known  that  50  feet  of  water  per  second  was 
not  sutlicient  to  run  the  mill.  It  may  be  presumed  that  defendants  would 
not  have  accepted  the  deed  and  paid,  their  $5,000  had  they  been  better  in- 
formed. But  there  is  nothing  to  show  that  plaintiff  would  have  agreed,  or 
even  did  agree,  to  convey,  for  $5,000,  600  horae-ix)wer  instead  of  200,  or 
146.18  cubic  feet  of  water  per  second  instead  of  50  feet.  The  court  cannot 
conjecture  what  contract  the  parties  would  have  made  had  they  then  under- 
stood the  facts  as  they  now  understand  them.  Presumably  they  would  either 
have  made  none  or  else  made  one  of  146.18  feet  of  water  per  second,  at  a 
much  higher  price  than  S5.000. 

Two  facts  must  be  kept  in  mind:  (1)  That  this  is  an  action  to  reform  and 
not  to  rescind  a  contract;  and  (2)  that  the  proposition  which  lies  at  the 
foundation  of  all  suits  to  reform  is  that  the  court  cannot  make  such  a  con- 
tract as  it  thinks  the  parties  ought  to  have  made,  or  would  have  made  if 
better  informed,  but  merely  makes  it  what  the  parties  intended  it  should  be. 
Every  reformation  of  a  contract  by  the  court  necessarily  presupposes  that 
there  has  been  a  meeting  of  the  minds  of  the  parties, — an  agreement  actually 
entered  into, — but  for  some  cause  they  have  failed  fully  or  accurately  to  ex- 
press it  in  the  writing.  In  such  a  case  the  court  will  step  in  and  reform  the 
contract  so  as  to  express  the  actual  intention  of  the  parties;  and  the  burden 
is  upon  the  party  asking  the  reformation  to  prove  both  that  there  was  an 
agreement  and  that  the  writing  deviate  from  it. 

Now,  the  fatal  defect  in  defendants'  cause  is  that  there  is  no  antecedent 
agreement  to  which  the  writing  can  be  conformed.  The  plaintiff  never 
agreed  to  convey,  for  $5,000,  146  18-100  cubic  feet  of  water  per  second,  or 
any  other  or  greater  amount  than  that  now  expressed  in  the  deed.  If  we 
should  assume  to  reform  this  deed  in  accordance  with  the  prayer  of  defend- 
ants, we  would  be  making  a  contract  for  the  parties  which  they  never  made 
for  themselves.  The  deed  when  thus  altered  would  not  express  the  agree- 
ment of  the  parties,  and  the  court  would  be  engaged  in  the  singular  office  of 
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doing  right  to  one  party  at  the  cost  of  a  precisely  equal  wrong  to  the  other. 
This  cannot  be  done. 

The  defendants  invoke  the  doctrine  of  estoppel,  and  contend  that  plaintiff 
is  estopped  by  its  conduct  from  asserting  that  defendants  liave  not  the  right 
to  use  sufficient  water  to  operate  their  mill.  It  will  be  observed,  upon  exam- 
ination of  the  findings,  that  any  representations  or  expressions  of  opinion 
which  plaintiffs  may  have  made  regarding  the  sufficiency  of  200  horse-power 
to  operate  a  saw-mill  of  the  plan  proposed,  were  made  prior  to  and  with  ref- 
erence to  the  execution  of  the  lease,  and  that  the  expenditures  of  defendants 
in  building  the  mill  were  made,  not  under  or  upon  the  faith  of  the  deed,  but 
of  the  lease  alone.  It  does  not  appear  that  defendants  have  done  any  act,  or 
expended  any  money,  in  reliance  upon  the  deed,  or  that  they  have  done  any- 
thing except  what  they  were  bound  to  do  by  the  lease,  in  respect  to  the  lease 
defendants  have  nothing  of  whicli  to  complain.  As  before  remarked,  they 
have  enjoyed  during  its  term  all  that  they  claim  to  have  been  entitled  to, 
and  nothing  is  claimed  of  them  on  account  of  it.  Hence  whatever  might 
have  been  the  case,  had  it  been  sougtit  to  enjoin  defendants  during  the  term 
of  the  lease  from  using  water  sufficient  to  operate  their  mill  or  to  recover 
damages  from  them  for  using  it,  we  fail  to  see  that,  under  the  facts,  there  is 
now  a  single  element  of  an  equitable  estoppel.  The  order  denying  a  new 
trial  must  therefore  be  affirmed. 


National  German- American  Bank  v.  Wilder,  Assignee,  etc. 

Filed  March  12,  1886. 

1.  IirSOLYESCY — DI8CHABOE,    HOW  EfFECTBD. 

The  discharge  of  an  insolvent  debtor  under  the  insolvent  law  is  effected  by  the 
judgment  of  the  court,  and  not  by  the  "  release '^  filed  by  creditors  pursuant  to  the 
statut^. 

2.  Samb— Release— Reservation. 

The  including  in  such  a  **  release  "  of  an  express  reservation  of  all  rights  of  the 
credit>or  as  against  other  debtors  than  the  insolvent  will  nofaifect  the  legal  opera- 
tion of  the  judgment  to  be  entered,  and  does  not  invalidate  the  release  for  the  pur- 
poees  contemplated  by  the  statute. 

BcBRY  and  Vakdbbbubgh,  JJ..  dissenting. 

Appeal  from  an  order  of  the  district  court,  Goodhue  county. 

John  3.  &  W,  H.  Sanborn^  for  respondent.  National  German- American 
Bank.     W.  C.  Williston,  for  appellant,  E.  T.  Wilder,  Assignee,  etc. 

Dickinson,  J.  The  Minnesota  Elevator  Company  made  an  assignment  to 
this  appellant,  Eli  T.  Wilder,  pursuant  to  the  insolvent  law  of  1881,  (Gen. 
Laws  1881,  c.  148,)  in  accordance  with  which  law  the  assignment  is  l)eing 
administered.  The  bank  above  named  is  a  judgment  creditor  of  the  assignor, 
the  judgment  having  been  recovered,  not  only  against  the  assignor,  but  also 
against  several  individual  debtoi-s.  In  the  course  of  proceedings  for  the  dis- 
tribution of  the  insolvent  estate  the  district  court,  by  its  order,  directed  the 
assignee  to  pay  a  dividend  to  the  bank  upon  the  filing  by  it  of  a  release  in  a 
form  prescribed  by  the  order.  This  appeal  is  from  that  order,  and  the  only 
question  involved  is  as  to  the  form  of  the  release.  This  instrument,  in  terms, 
releases  to  the  insolvent  assignor  all  claims  of  the  bank  against  it,  except 
such  as  may  be  paid  under  the  provisions  of  the  above  statute,  and  authorizes 
Judgment  to  be  entered  discharging  the  assignor  from  all  such  claims;  but  it 
expressly  reserves  the  debt  so  far  as  the  same  shall  remain  unpaid,  and  all 
legal  rights  as  against  the  other  judgment  debtoi-s,  who  are  designated  by 
name.  The  release  further  declares  that  it  is  the  intention  of  the  bank  that 
it  shall  be  limited  in  its  operation  and  effect  to  the  debtor,  the  Minnesota 
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Elevator  Company,  and  that  it  shall  be  without  force  or  effect  as  to  such  other 
debtors. 

The  assignee  contends  that  the  release  should  be  simply  and  only  ''a  release 
to  tlie  debtor  of  all  claims  other  than  such  as  may  be  paid  under  the  provis- 
ions of  this  act, "  which  is  the  language  of  the  statute.  The  respondent,  the 
bank,  fearing  that  a  simple  and  unqualified  release  of  one  of  its  several  joint 
debtora  may  have  the  legal  effect  to  discharge  all,  claims  the  right  to  file  a 
release,  unqualified  as  to  the  insolvent  assignor,  but  declaring  its  intention  to 
reserve,  and  expressly  reserving,  its  legal  rights  and  remedies  against  other 
debtors. 

The  statute  prescribes  no  form  for  the  release,  but  from  the  language  above 
recited  it  seems  to  contemplate  merely  and  simply  a  release  of  the  insolvent 
debtor.  The  instrument  under  consideration  is,  in  terms,  an  unqualified  re- 
lease of  this  insolvent  debtor,  and  is  claimed  to  be  objectionable  only  because 
of  the  attempted  reservation  of  rights  as  against  other  debtors,  and  of  the  de- 
clared intention  that  its  operation  shall  be  so  limited.  But  if  the  release,  thus 
guarded  or  qualified,  has  the  same  legal  effect,  under  this  law,  as  it  would 
have  had  if  such  qualifying  terms  had  been  omitted,  the  court  was  justified 
in  treating  it  as  complying  with  the  requirement  of  the  statute,  disregarding 
whatever  was  in  excess  of  the  statutory  requirement,  but  not  contrary  to  the 
purposes  or  to  the  effect  q;f  the  law, — expressio  eorum  quoB  tacite  insunt  nihil 
operatur.  Broom,  Leg.  Max.  669;  In  re  Mann,  32  Minn. 60;  S.  C.  19  N.  W. 
Rep.  347;  2  Pars.  Cont.  646;  Hentoood  v.  Olii^ei-,  1  Q.  B.  409. 

The  statute  under  which  this  release  is  given  provides  that  no  creditor  of 
an  insolvent  debtor  shall  receive  any  benefit  under  its  provisions,  or  any  pay- 
ment of  any  share  of  the  proceeds  of  the  debtor's  estate,  ''unless  he  shall  have 
first  filed  with  the  clerk  of  the  district  court,  in  consideration  of  the  benefits 
of  the  provisions  of  this  act,  a  release  of  the  debtor  of  ail  claims  other  than 
such  as  may  be  paid  under  the  provisions  of  this  act  for  the  benefit  of  such 
debtor;  and  thereupon  the  court  or  judge  may  direct  that  judgment  be  entered 
discharging  such  debtor  from  all  claims  or  debts  held  by  creditors  ^ho  shall 
have  filed  such  releases."  Exceptional  provision  is,  however,  made  in  respect 
to  cases  where  fraudulent  conduct  on  the  part  of  the  insolvent  is  shown.  A 
release  executed  and  filed  pursuant  to  the  provisions  of  this  statute  does  not 
operate  in  itself  to  discharge  the  insolvent  debtor.  That  is  accomplished  only 
by  the  judgment  of  the  court.  It  is  to  be  inferred  from  the  terms  of  the 
statute  that  the  judgment  to  be  entered  should  be  one  ''discharging  such 
debtor,"  and  that  whatever  may  be  its  legal  effect  it  will  not  declare  the  dis- 
charge of  any  other  debtors  than  such  insolvent. 

The  release  under  consideration  authorizes,  so  far  as  the  consent  of  the 
creditor  is  necessary  for  that  purpose,  such  a  judgment  to  be  entered  as  the 
statute  contemplates;  but  the  judgment  will  derive  its  force  from  the  law, 
and  not  from  the  act  of  the  creditor.  The  effect  of  the  judgment  will  not  be 
determined  by  the  form  or  conditions  of  the  release.  If  the  proper  legal  effect 
of  the  judgment  which  the  statute  contemplates  is  to  release  only  "such 
debtor, "  the  expressed  purpose  of  the  creditor  in  this  release  would  not  vitiate 
it,  for  that  would  be  in  harmony  with,  and  not  opposed  to,  the  law.  It  would 
be  merely  an  unnecessary  attempt  to  effect  what  the  law  of  its  own  force 
would  have  accomplished.  If,  on  the  other  hand,  the  legal  effect  of  the  judg- 
ment is  to  discharge  all  those  jointly  liable  with  the  insolvent,  that  will  belts 
effect  none  the  less  by  reason  of  the  declared  purpose  or  the  qualifying  terma 
of  this  instrument.  We  therefore  hold  that  the  court  was  justified  in  its  de« 
termination. 

We  have  refrained  from  deciding  as  to  the  effect  of  the  discharge  of  the  in- 
solvent debtor  as  respects  co-debtors,  and  have  considered,  without  unneces- 
sary comment,  only  what  we  deem  to  be  necessarily  involved  in  this  case,  for 
the  reason  that  neither  of  the  parties  to  this  proceeding  argued  that  question. 
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or  asked  our  decision  upon  it ;  and  counsel,  coming  before  us  in  behalf  of  the 
other  debtors,  insisted  that  the  question  was  not  here  Involved,  and  should 
not  be  considered.     Order  affirmed. 

Berry  and  Vanderburgh,  JJ.,  (dissenting.)  If  we  do  not  misapprehend 
the  majority  opinion,  it  proceeds  upon  the  ground  that  a  creditor's  "release" 
in  the  terms  of  the  statute  is  svfficient;  but  that  inasmuch  as  the  insolvent's 
discharge  is  effected  by  the  judgment,  and  not  by  the  "release,"  if  the  "re- 
lease" contain  provisions  in  addition  to  and  beyond  the  terms  of  the  statute, 
the  legal  operation  of  the  judgment  is  not  thereby  aftected.  If  this  Jatter 
position  is  not  sound,  the  conclusion  based  upon  it  in  the  majority  opinion 
must  be  wrong;  if  it  is  sound,  then  the  assignee  in  this  case  was  entirely 
right  in  his  position  that  the  release  which  he  was  entitled  to  receive  before 
paying  a  dividend  should  follow  the  terms  of  the  statute;  and  if  he  was  right, 
why  should  he  have  been  put  iQ  the  wrong  by  being  required  to  accept  a  re- 
lease which,  in  addition  to  the  terms  of  the  statute,  contained  other  provis- 
ions which  the  statute  does  not  mention?  To  say  that  as  the  legal  operation 
of  the  judgment  is  not  affected  by  these  additional  provisions  of  the  release, 
neither  the  assignee,  nor  the  estate  which  he  represents,  is  substantially  ag- 
grieved by  being  required  to  accept  a  release  containing  them,  seems  to  us  a 
nan  seguitur. 

The  assignee  being  entirely  ready  to  do  what  the  statute  requires,  and 
therefore  being  entirely  in  the  right,  is  brought  up  upon  an  order  to  show 
cause,  and  compelled  to  do  what  he  was  willing  to  do  of  his  own  motion,  and 
something  more,  which,  as  the  majority  opinion  in  effect  holds,  was  entirely 
superfluous;  whereas,  the  assignee  being  ail  the  while  entirely  in  the  right, 
the  order  to  show  cause  should  have  been  discharged,  with  costs  to  him.  But 
as  the  matter  stands  he  has  been  put  to  wholly  unnecessary  trouble  and  ex- 
pense, and,  as  a  matter  of  common  prudence,  has  been  compelled  to  take  an 
appeal  to  this  court  in  order  (if  not  completely  to  protect  himself)  to  reduce 
the  risk  of  complying  with  the  order  of  the  court  below;  and  all  this  when 
he  was  entirely  right  in  the  first  place. 

We  think  that  the  assignee  should  be  vindicat'Od  here  by  the  reversal  of  the 
action  of  the  court  below.  We  should  not  say  so  much  if  this  were  an  indif- 
ferent question- of  ordinary  practice.  But,  as  very  sensibly  suggested  by  the 
counsel  for  the  assignee,  we  think  it  a  matter  of  no  little  practical  and  sub- 
stantial importance  that  assignees  under  our  insolvent  act  should  be  permit- 
ted to  obey  the  statute,  and  require  and  accept  releases  in  the  terms  of  the 
statute,  and  without  being  embarrassed  by  being  required  to  investigate  and 
determine  whether  provisions  wholly  beyond  the  terms  of  the  statute  are  or 
are  not  safe  and  proper  to  be  inserted  in  the  release. 


Paulson  and  another  v.  "D.  M.  Osborne  &  Go. 

Filed  March  12,  1886. 

Salb  of  Hasvxstbh—Oonditign  as  to  Return  of  Machine— Rbtubv  to  Place  of 
Demveby. 

Plaintifl^  purchased  a  harvester  from  defendant  through  one  K.,  defendants' 
agent.  The  contract  provided  for  the  delivery  of  the  harvester  to  the  plain tifTs  at 
the  railroad  warehouse  at  D.,  and  it  was  there  delivered  by  K.  The  contract  pro- 
vided that  if  the  machine  could  not  be  made  to  do  good  work  it  should  "immedi- 
ately be  returned  to  the  agent  of  whom  it  was  purchased,  at  his  place  of  business." 
The'  event  having  authorized  such  a  rescission,  the  purchasers  returned  the  machine 
to  the  warehouse  where  it  had  been  delivere<l  to  them.  K.  had  no  place  of  business 
there  nor  elsewhere,  but  was  engaged  traveling  about  the  country.  The  purchasers 
gave  no  notice  that  they  had  elected  to  rescind,  nor  ihat  they  had  so  returned  the 
property,  until  long  afterwards.  Held,  that  the  plaintifib  were  justified  iu  retoming 


Digitized  by  VjOOQ  IC 


204  THB  NORTHWESTERN  REPORTER.  '  [Minn. 

the  machine  to  the  place  where  it  had  been  deliyered  to  them,  that  being  a  fit  place  ; 
but  tliat  they  should  have  also  given  prompt  notice  to  the  defendant. 

2.  Same — Action  for  Price — Evidence  of  Value. 

In  an  action  by  the  purchaser  to  recover  the  purchase  price,  evidence  of  the  value 
ofthe  property  is  immaterial. 

3.  Same— Evidence  as  to  How  Machine  Worked. 

Evidence  that  the  machine  run  very  hard  is  admissible,  bearing  upon  the  issue 
as  to  whether  it  worked  well.  , 

4.  Same— Evidence  as  to  How  Another  Machine  Worked. 

Evidence  that  another  machine  worked  well  in  the  same  grain  (which  was  very 
short)  where  this  one  failed,  is  admissible. 
6.  Same— Rebuttal. 

To  rebut  proof  that  a  machine  was  defective  in  its  operation  bv  reason  of  a  fiiult 
in  the  plan  or  design  of  its  construction,  evidence  is  admissible  that  other  machines 
exactly  like  that  in  question  worked  well,  under  the  same  conditions. 

Appeal  from  an  order  of  the  district  courts  Otter  Tail  county,  denying  de- 
fendant's motion  for  new  trial. 

E,  £,  Corliss,  for  respondents,  Gilbert  Paulson  and  another.  G.  D.  Emery, 
for  appellant,  D.  M.  Osborne  &  Co. 

Dickinson,  J.  This  action  is  for  the  recovery  of  the  amount  of  two  nego- 
tiable promissory  notes,  which  the  plaintiffs  gave  to  the  defendants  upon  the 
purchase  of  a  harvester.  The  defendants  indorsed  the  notes  to  another  party, 
who  recovered  judgment  upon  them  against  the  phiintiffs.  In  selling  the 
machine,  the  defendants  warranted  it,  in  respect  to  quality  and  capability, 
and  also  agreed  that  if,  on  starting,  it  should  in  any  way  pro ve  defective,  and 
not  work  well,  the  purchasers  should  give  prompt  notice  tothe  agent  of  whom 
they  purchased  it,  and  allow  time  for  a  person  to  be  sent  to  put  it  in  order. 
If  it  could  not  then  be  made  to  do  good  work,  the  defective  part  would  be  re- 
placed, or  the  machine  should  immediately  be  returned  to  the  agent  of  whom  it 
WHS  purchased,  at  his  place  of  business,  and  the  payment  of  money  or  notes  re- 
turned. Keeping  the  machine  during  harvest  was  to  be  deemed  conclusive  evi- 
dence that  it  WHS  as  warranted.  The  evidence  tended  to  establish  the  following 
iis  the  facts:  The  machine  was  purchased  through  one  Knudson,  who  was  an 
agent  of  the  defendant,  and  who  was  acting  as  such,  under  the  direction  of 
another  agent,  one  Hanson,  whose  place  of  business  was  at  Fergus  Falls. 
Under  Hanson^s  direction,  Knudson  went  from  place  to  place  selling  ma- 
chines, and  doing  whatever  might  be  required  of  him.  His  home  was  on  a 
farm  a  mile  and  a  quarter  from  Deer  Creek  railroad  station.  He  bad  no  of- 
fice or  place  of  business  at  Deer  Creek,  nor  elsewhere,  unless  Hanson's  place 
of  business  should  be  deemed  his  also.  The  contract  under  consideration 
was  embraced  in  a  written  or  printed  ** order,''  directed  to  the  defendants, 
and  signed  by  the  plaintiffs,  by  the  terms  of  which  the  machine  was  to  be  de- 
livered to  the  plaintiffs  at  the  railroad  warehouse  at  Deer  Creek.  Upon  its 
face  it  appears  that  this  order  was  taken  by  Knudson,  and  such  was  the  fact. 
The  machine  was  sent  by  Hanson^  upon  this  order  or  contract,  to  Deer 
Creek,  and  was  there  delivered  to  the  plaintiffs  by  Knudson,  who  put  it  to- 
gether ready  for  operation.  Knudson  directed  the  plaintiffs  to  notify  Han- 
son if  anything  should  be  wrong,  as  be,  Knudson,  would  be  about  the  coun- 
try, he  could  not  tell  where.  Upon  trial  the  machine  proved  defective,  and 
did  not  do  good  work.  The  plaintiffs  notified  Hanson,  who  sent  a  man  to 
remedy  the  defects.  After  further  trial,  the  defects  still  existing,  the  plain- 
tiffs returned  the  machine  to  the  railroad  warehouse  at  Deer  Creek,  where 
they  had  received  it.  This  was  during  harvest,  and  after  some  three  or  four 
days'  use.  There  was  evidence  that  the  plaintiffs  notified  Hanson  of  the  re- 
turn of  the  machine,  but  it  does  not  appear  when  such  notice  was  given,  ex- 
cept from  the  testimony  of  Hanson,  which  is  to  the  effect  that  it  was  not 
until  late  in  the  year,  and  long  after  harvest.  Hanson's  place  of  business  at 
Fergus  Falls  was  some  40  miles  from  Deer  Creek. 
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The  principal  questions  involved  in  the  case  relate  to  the  fact  as  to  whether 
the  plaintiffs  did  what  was  required  of  them,  in  respect  to  the  return  of  the 
harvester,  in  order  to  rescind  the  contract.  It  seems  probable  that  in  mak- 
ing this  contract  a  printed  form  was  used,  the  terms  of  which  were  not  chosen 
with  regard  to  this  particular  case;  and  this  may  explain  the  provision  as  to 
a  return  of  the  property  to  the  agent  of  whom  it  was  purchased,  "at  his  place 
of  business,"  although  this  agent,  Knudson,  had  no  place  of  business.  How- 
ever this  may  be,  it  must  be  considered  that  it  was  intended  by  this  contract 
to  authorize  the  purchasers  to  rescind  if  the  machine  could  not  be  made  to  do 
good  work;  and  the  contract  should  be  so  construed  as  to  make  that  right 
available.  Whether  or  not  the  agent  from  whom  the  machine  was  purchased 
should  have  an  established  place  of  business  was  a  matter  within  the  control 
of  the  defendants,  and  not  of  the  plaintiffs;  and  if  he  had  none,  the  harvester 
might  nevertheless  be  restored  to  the  defendants  in  some  manner  not  involv- 
ing more  serious  inconvenience  or  expense  to  the  plaintiffs  than  would  have 
been  involved  in  complying  with  the  terms  of  the  contract,  if  that  had.  been 
possible.  Assuming  the  case  to  have  been  as  above  stated,  we  ate  of  the 
opinion  that  it  would  have  been  a  substantial  compliance  with  the  contract; 
and  all  that  could  have  been  required  under  the  circumstances,  which  pre- 
vented an  exact  performance,  if  the  plaintiffs  had  "returned"  the  machine  to 
the  place  where,  by  the  terms  of  the  contract,  it  was  to  be,  and  where  in  fact 
it  was,  delivered  to  them,  that  being  a  reasonable  place;  and,  further,  if  they 
had  seasonably  notified  the  defendants,  or  some  proper  agent,  that  they  had 
done  so.  But  it  was  incumbent  upon  the  plaintiffs,  if  they  elected  to  rescind 
the  conti-act  of  sale,  and  if  the  manner  or  place  of  the  return  of  the  machine 
was  not  such  as  to  inform  the  defendants  of  their  action,  to  notify  the  de- 
fendants that  they  had  elected  to  rescind,  and  as  to  their  action  in  returning  the 
property.  Smalley  v.  Hendrickson,  29  N.  J.  Law,  371 ;  Dewey  v.  Erie  Borough^ 
14  Pa.  St.  211;  Moral  School  Tp.  v.  Harrison,  74  Ind.  93. 

This  agreement  required  prompt  action  upon  the  part  of  the  purchasers,  if 
they  should  elect  to  rescind.  It  was  provided  that  the  machine  should  "im- 
mediately be  returned,"  and  that  keening  it  during  harvest  should  be  deemed 
conclusive  evidence  that  it  filled  the  warranty.  Since,  from  the  circumstances 
of  the  return,  notice  to  the  defendants  seems  to  have  been  necessary  to  inform 
them  of  the  plaintiffs'  election  to  rescind,  and  that  they  had  sent  the  machine 
back  to  the  railroad  warehouse,  we  think  that  the  notice  which  it  was  the 
duty  of  the  plaintiffs  to  give  should  have  been  given  with  promptness,  and 
that  a  notice  late  in  the  year,  long  after  harvest,  the  delay  being  unexplained, 
would  be  insufiicient.     For  this  reason  a  new  trial  must  be  granted. 

Some  other  points  are  presented,  to  which  we  will  only  briefly  refer.  The 
evidence  on  the  part  of  the  plaintiffs  as  to  the  value  of  the  machine  was  im- 
material, in  view  of  the  issue  made.  Evidence  that  the  machine  run  very 
hard  was  admissible,  bearing  upon  the  question  as  to  whether  it  worked  well. 
Proof  that  another  machine  worked  well  in  the  same  grain  where  this  otio 
faile<],  had  a  reasonable  tendenc}'  to  show  that  the  difiiculty  was  not  in  the 
conrlition  of  the  grain,  which  was  very  sliort,  but  in  the  machine. 

The  evidence  on  the  part  of  the  plaintiffs  was  of  a  nature  to  show  that  the 
machine  could  not  be  made  to  do  good  work,  particularly  in  short  grain,  be- 
cause of  a  defect  in  the  design  of  a  certain  part.  Within  the  decision  of  this 
court  in  Frohreich  v.  Gammon,  28  Minn.  476,  S.  C.  11  N.  W.  Rep.  88,  of)pos- 
ing  evidence  was  admissible  to  show  that  other  machiites  of  the  same  manu- 
facture, of  the  same  pattern,  and  exactly  like  that  in  question,  did  good  work 
under  the  same  conditions.    See,  also,  Brierly  v.  Milla^  128  Mass.  291. 

The  order  denying  a  new  trial  is  reversed. 


Digitized  by  VjOOQ IC 


206  THE  NORTHWESTERN  RErORTKB.  [Dak. 


SUPREME  COURT  OF  DAKOTA. 


Samuel  Cxjpfles  Wooden  Wabe  Co.  9.  Jensen  and  another,  Copartners, 

etc. 

Filed  February  9, 1886. 

Pleadino— Striking  Out  Ykbified  Anbwsb  ab  Sham— Gshbbal  Denial. 

A  verified  answer  consisting  of  a  general  denial,  if  shown  by  affidavit  to  be  false, 
cannot  be  stricken  out  as  sham.    Ghubch,  J.,  dissents. 

On  appeal  from  district  court  from  the  county  of  Lawrence. 

Eben  W.  Martin^  for  respondent.  A.  W.  ffastie  and  McLaughlin  A  Stede, 
for  appellants. 

Palmer,  J.  The  plaintiffs  bring  this  action  in  the  district  court  to  recover 
of  defendants  the  sum  of  $306.49,  which  they  allege  is  due  for  merchandise 
sold  and  delivered.  The  complaint  is  in  the  usual  form.  The  amended  an- 
swer admitted  the  copartnership  of  the  defendants  as  set  forth  in  the  com- 
plaint, and  a  general  denial  of  each  and  every  other  allegation  of  the  com- 
plaint. Thereupon  the  plaintiff  filed  its  motion  to  strike  out  the  amended 
answer  as  sham ;  and  in  support  of  the  motion  the  attorney  for  plaintiff  filed 
his  affidavit,  which  he  claimed  tended  to  show  the  falsity  of  defendants'  an- 
swer. Upon  the  pleadings  and  affidavit  the  court  sustained  the  motion  to 
strike  out  the  answer  as  sham,  and  judgment  was  rendered  for  the  plaintiff. 
The  defendants  bring  the  case  to  this  court  to  review  that  order  and  the  judg- 
ment rendered  thereon.    The  answer  was  verified  by  defendant  Jensen. 

I  may  be  permitted  to  state  in  passing  that  some  members  of  the  court 
were  of  the  opinion  that  the  affidavit  was  insufficient  to  show  the  answer  to 
be  false;  but,  assuming  it  did  perform  that  office,  can  a  verified  answer,  con- 
sisting of  a  general  denial,  if  shown  by  affidavit  to  be  false,  be  stricken  out 
as  sham?    I  think  not. 

In  arriving  at  this  conclusion  I  am  not  unmindful  of  the  force  of  various 
propositions  strongly  urged  by  counsel  for  respondent:  that  such  construc- 
tion and  effect  should  be  given  to  section  121  of  the  Code  of  Civil  Procedure 
as  would  compel  parties  to  present  real  issues;  and  not  allow  courts,  by  false 
and  fictitious  pleadings,  to  become  machinery  in  the  hands  of  dishonest  liti- 
gants or  unscrupulous  practitioners  to  work  out  injurious  delays  of  justice. 
Such  may  occasionally  be  the  result ;  still  there  is  not  such  a  glaring  tendency 
to  such  practice  as  would  seem  to  warrant  a  departure  from  the  rule  which 
to  us  seems  firmly  established  in  reason  and  precedent:  that  under  a  general 
denial  by  the  code  practice,  or  general  issue  under  the  common-law  system  of 
pleading,  the  defendant  may  require  the  plaintiff  to  establish,  by  proof,  all 
the  material  facts  necessary  to  show  his  right  to  a  recovery.  And  while  from 
the  standpoint  of  morals  and  professional  honor  we  concur  fully  with  Mr. 
Justice  Strong  in  the  vigorous  language  he  uses  in  People  v.  McCumher^ 
18  N.  Y.  315,  still  it  must  be  observed  that  all  that  was  said  by  that  eminent 
jurist  on  the  subject  of  general  denials  was  entirely  gratuitous,  and  not  in 
any  sense  presented  by  the  pleadings  in  that  case;  and  so  far  as  general  de- 
nials in  an  answer  are  concerned,  the  views  therein  expressed  have  never 
since  that  time  been  considered  as  law  by  that  eminent  court,  but  quite  the 
reverse. 

The  question  at  bar  was  squarely  presented  In  Wayland  v.  Tysen,  45  N.  Y. 
Ct.  App.  281,  and  the  law  there  laid  down  by  Mr.  Justice  Trover  was  ap- 
proved by  the  same  court  in  Farmers^  Nat,  Bank  of  Ft.  Edtoard  v.  Leland, 
50  N.  Y.  673.  The  supreme  court  of  California  reaches  the  same  conclusion 
in  Fay  v.  Cobb,  51  Cal.  313. 


Digitized  by  VjOOQ iC 


Dak.]  SAMUEL  CUPPLE8  WOODEN  WARE  CX).  V,  JENSEN.  207 

The  reasons  assigned  by  those  courts  seem  to  a  majority  of  the  members  of 
this  court  as  conclusive  of  the  question  here  presented^  and  the  order  and 
judgment  is  reversed. 

Edgebton,  G.  J.,  Smith,  Fbakcis,  and  MoCoiOffELL,  JJ.»  concur. 

Churgh,  J.,  dissents. 
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SUPREME  COURT  OF  NEBRASKA. 


MuNSON  V,  Carter. 

Filed  March  11,  1886. 
Deeds— Unbub  Influence. 

When  coercion  is  not  sufficient  to  amount  to  duress,  but  a  social  or  domestic  force 
is  exerted  on  a  party  which  controls  the  free  action  of  his  will,  and  prevents  volun- 
tary action  in  the  making  of  a  contract  or  execution  of  a  deed  for  real  estate,  equity 
may  relieve  against  the  same  on  the  ground  of  undue  influence.^ 

Error  from  Adams  county. 

Capps  &  Cessna,  for  plaintiff.  Diltvorth,  Smith  dk  DUworih,  for  defend* 
ant. 

Maxwell,  C.  J.  In  March*  1884,  the  plaintiff  filed  her  petition  in  the 
district  court  of  Adams  county,  wherein  she  alleged  "that  on  the  twenty- 
fifth  df  September,  1875,  she  became  the  owner  of  the  south-west  quarter 
of  section  twenty,  township  five  north,  range  11  west,  in  Adams  county. 
That  it  was  purchtised  with  money  belonging  to  her  and  advanced  by  her* 
That  on  May  23^.  1883,  she  was  compelled  to  deed  the  same  to  the  defendant, 
and  take  a  life-lease  from  him.  She  was  th^n  65  years  old,  and  in  feeble 
health.  She  was  to  have  all  the  personal  property  on  the  land,  except  one 
span  of  mules,  and  certain  blacksmith  tools,  and  to  have  one-third  of  the  then 
crops  on  the  land.  That  defendant  failed  and  refused  to  comply  with  his 
part  of  the  agreement,  and  had  removed  by  force  a  large  part  of  the  personal 
property  and  grain  on  the  land.  The  land  was  free  from  incumbrance,  and 
worth  $3,500.  That  she  was  not  in  debt  to  defendant  in  any  sum.  That 
the  deed  was  delivered  without  any  consideration.  That  when  the  deed  wa» 
executed,  and  the  life-lease  aceepted,  the  deed  was  procured  by  fraud,  force, 
and  superior  will  and  intelligence  practiced  upon  her,  with  the  intention  of 
cheating  and  defrauding  her,  by  defendant.  That  she  was  under  no  obliga- 
tion to  make  said  deed,  and  that  it  was  without  consideration.  That  the  ac- 
knowledgment was  procured  from  her  through  coercion,  force,  and  fraud, 
and  was  not  her  voluntary  act. "  Prayer  for  reconveyance,  and  that  the  title 
be  quieted  in  her. 

To  this  petition  the  defendant  filed  his  answer,  stating  "that  in  1873  the 
plaintiff  and  her  husband,  being  in  feeble  health  and  advanced  age,  desired 
to  make  arrangements  for  their  support  in  their  declining  years,  did  enter 
into  a  contract  with  the  defendant,  by  which  it  was  agreed  that  defendant 
should  take  care  of  and  support  the  plaintiff  and  her  husband ;  that  in  consider- 
ation tiiereof  the  plaintiff  advanced  $1,500  to  purchase  the  land  in  question,  and 
defendant  did  purchase  the  land,  caused  it  to  be  deeded  to  plaintiff,  and  plaintiff 
then  agreed  with  defendant  that  in  consideration  of  his  taking  care  of  and  main- 
taining plaintiff  and  her  husband,  and  of  taking  care  of  the  land  and  improv- 
ing the  real  estate,  that  the  said  land  and  all  other  property,  which  plaintiff 
then  owned  and  held,  together  with  the  increase  of  personal  property,  should 
go  to  and  belong  to  the  defendant;  that  in  pursuance  of  said  contract  the  de- 
fendant entered  upon  and  took  care  of  said  real  estate  and  personal  property, 
and  continued  to  do  so  up  to  May  23, 1883;  that  from  the  time  of  making  said 
contract  up  to  the  nineteenth  day  of  July,  1882,  the  said  Charles  Carter,  plain- 
tiff's husband,  lived  with  defendant,  and  died  on  said  nineteenth  day  of  July, 
1882,  and  that  from  the  time  of  making  said  contract  to  the  time  of  his  death 
he  was  unable,  from  bodily  infirmity,  to  do  anything  towards  the  support  of 
himself  and  the  plaintiff;  that  from  the  time  of  making  said  contract  to  the 
death  of  said  Charles  Carter,  defendant  took  care  of  and  supported  the  plaintiff 


1  See  note  at  end  of  case. 


Digitized  by  VjOOQ iC 


Neb.]  MUNSON  V,  CARTER.  209 

and  her  husband,  and  after  the  death  of  the  said  Charles  the  said  defendant 
continued  to  support  plaintiff,  as  he  had  agreed  to,  up  to  May  23, 1883;  that, 
siifte  the  making  of  said  contract,  defendant  has  employed  all  his  time,  and 
spent  his  money  and  labor,  in  improving  the  land,  and  in  the  support  of  plain- 
tiff and  her  husband,  and  during  said  time  has  placed  valuable  and  lasting 
improvements  upon  said  premises,  to  the  value  of  $1,200,  and  has  paid  off  a 
mortgage  upon  the  premises,  to  the  amount  of  $400,  and  has  paid  out  for 
plaintiff  and  her  husband,  for  their  support  and  expense,  under  said  contract, 
about  $1,600,  all  paid  out  by  defendant  under  said  contract;  that  all  the  earn- 
ings and  labor  of  defendant  for  eight  (8)  or  nine  (9)  years  had  been  expended 
in  support  of  plaintiff  and  her  husband,  and  in  making  valuable  and  lasting 
improvements  on  said  land.  For  a  second  defense  the  defendant  alleges  that 
the  plaintiff  desiring  to  remarry,  and  not  to  have  defendant  support  her  any 
longer,  and  desirous  of  settling  with  and  remunerating  defendant  for  the 
labor  done  upon  the  land,  and  taking  care  of  and  support  of  her  and  her  hus- 
band, she  did  agree  with  this  defendant  to  execute  and  deliver  to  him  a  deed 
for  said  premises,  and  the  defendant  executed  to  her  a  life-lease  on  the  said 
premises;  that  on  May  23,  1883,  the  said  plaintiff,  in  accordance  with  said 
settlement,  did,  of  her  own  free  will  and  accord,  execute  and  deliver  to  de- 
fendant a  deed  to  said  premises,  and  defendant  executed  and  delivered  to 
plaintiff  a  life-lease  of  said  premises,  the  consideration  of  said  deed  being  the 
matters  and  things  heretofore  set  forth,  and  a  full  settlement  of  all  matters 
and  claims  and  demands  between  defendant  and  plaintiff;  that  a  full  and 
complete  settlement  of  all  matters  and  controversies  was  made  between  plain- 
tiff and  defendant  upon  May  23,  1883;  that  about  May  23, 1883,  plaintiff  was 
married;  and  answer  denies  all  allegations  contained  in  the  petition  not  ad- 
mitted or  denied."     The  reply  is  a  general  denial. 

The  plaintiff,  in  her  testimony,  after  stating  that  the  land  in  question  was 
purchased  and  paid  fOr  with  her  money,  and  that  she  had  lived  with  her  son 
for  several  years,  testifies  as  follows:  "He  had  no  property  except  what  he 
raised  on  that  farm.  He  would  haul  off  the  hogs  and  grain,  and  he  kept  the 
money,  and  what  I  ate  and  drank  was  furnished  me,  and  that  was  about  all 
I  did  have.  My  husband  died  July  19,  1882,  of  a  cancer.  There  was  not  to 
exceed  $5  spent  for  him.  I  took  care  of  him  night  and  day;  would  get  up  to 
lift  him,  and  my  son  did  not.  I  had  to  take  care  of  him  and  change  him. 
He  would  never  lift  him  and  tend  him.  In  the  winter  Mr.  Carter  had  a  pre- 
emption. I  wanted  to  come  up,  and  see  something  about  it,  and  the  means, 
— he  bad  six  months;  and  he  got  the  property.  Question.  Tell  us  about  this 
deed, — the  deed  that  you  made  to  the  defendant.  Answer.  In  the  first  place, 
he  tried  that  before  his  father  died.  He  fetched  him  a  deed  that  he  got  made 
out  in  the  fall  of  1881,  and  I  saw  Smith's  name  on  the  papers.  I  accused 
him  of  having  a  mortgage  on  the  place,  and  he  said  he  did  not.  Finally,  in 
1882,  he  fetched  it  along.  He  asked  me  to  sign  it,  and  to  look  at  it.  I  told 
him  I  would  not  do  it,  and  I  sprung  for  it,  and  he  put  it  in  the  stove.  There 
was  nothing  more  said  about  it  until  1883.  I  wanted  some  money.  I  sold  a 
horse  the  year  before,  and  took  a  note  for  part,  and  the  other  I  let  him  have, 
and  1  demanded  it  to  go  east  with.  He  hauled  off  a  couple  of  loads  of  hogs, 
and  fetched  me  the  money,  and  said,  *  Now,  will  you  give  me  a  deed  to  this 
place?'  and  I  said:  <  No,  sir;  I  will  never  sign  a  deed  to  this  place  so  long  as 
my  head  is  hot.'  He  said,  <  I  have  an  injunction  against  you,  and  will  have 
you  arrested  in  a  day  or  two.'  He  said,  *  I  want  you  to  go  to  Hastings  with 
me  to-morrow ; '  and  in  the  morning  asked  me  if  I  was  going  with  him  this 
morning,  and  I  says,  '  I  guess  not;'  and  he  says,  the  papers  are  in  the  offi- 
cer's hands,  and  he  would  have  them  served,  that  I  could  not  go  to  Illinois, 
— could  not  start  out  of  the  country.  He  had  an  injunction  on  everything  I 
had,  and  he  would  have  it.  He  said  he  was  going  to  have  the  place;  had  told 
me  before  he  would  be  damned  if  he  would  ever  leave  the  place,  and  he  was 
v.27N.w.no.2 — 14 
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going  to  have  it;  he  would  be  damned  Jf  he  would  ever  leave  it.  I  used  to 
try  to  get  him  to  go  on  his  homestead  after  he  had  proved  up  on  it.  I  cried 
nearly  every  night  till  I  could  not  sleep.  My  health  was  poor.  He  sai(> ev- 
erything a  man  could  say  to  a  mother.  When  I  was  fussing  with  him  about 
the  pre-emption,  he  called  me  a  damned  stinking  bitch.  Q,  What  did  he  say 
to  you  in  reference  to  your  signing  the  deed  ?  A,  He  did  not  say  much  of  any- 
thing. He  would  sit  right  in  front  of  me.  Question  by  the  Court,  When  was 
this  deed  made?  A.  The  twenty-third  day  of  May,  1883.  I  was  sixty-seven 
years  old  the  nineteenth  of  February  last.  In  the  spring  of  1883,  when  this 
deed  was  made,  my  health  was  poor;  was  taken  sick  the  October  before  with 
a  disease  that  affected  my  nerves  and  my  head.  They  call  it  Briglit's  disease. 
I  was  very  poor  and  sick  until  after  I  married  Mr.  Munson.  My  husband  died 
on  May  30, 1883.  About  that  time  my  mind  was  wavering.  I  could  not  keep 
my  mind  at  times  when  he  would  go  to  talk  to  me.  I  would  be  so  sick  I  could 
not  sleep,  and  cry  and  do  nothing.  It  affected  my  health  when  I  would  cry. 
He  would  have  me  stop,  and  say,  '  The  next  thing  there  will  be  a  doctor's 
bill  to  pay.^  At  the  time  of  signing  the  deed  he  said  that  I  would  have  to  go; 
that  the  papers  were  in  the  oflftcer's  hands,  and  I  would  be  arrested  if  I  did 
not  sign  them.  I  was  afraid  ef  him  for  two  years.  The  neighbors  would 
come  to  me,  and  tell  me  what  he  would  say  he  would  do,  and  was  going  to  do. 
I  got  into  the  wagon  with  him,  and  he  brought  me  to  town.  He  said  he  was 
going  to  have  some  one  else  there  in  the  house.  It  was  too  lonesome  for  just 
him  and  me  there.  I  was  in  fear  of  him  all  the  time.  He  brought  me  in 
that  morning.  I  signed  the  deed  at  Mr.  Work's  office.  He  was  with  me 
when  it  was  done.  Mr.  Work  made  out  the  writings,  and  Thomas  sat  right 
in  front  of  me.  We  were  alone, — was  but  one  otlier  man  in, — and  he  went 
riglit  out  again.  I  was  in  fear  and  trembling.  There  was  something  said, 
and  he  says  and  damned,  and  said,  <  well,  if  it  has  to  be  done,  it  has  to  be 
done.'  By  the  Court  What  was  the  consideration  of  the  deed, — what  did 
you  get  for  it?  A,  1  most  forget  wliat  is  in  the  writing.  Q,  Did  you  get 
anytliing  for  it?  A,  I*was  to  have  one-third  of  the  crop,  (and  that  life-lease) 
that  year,  and  so  much  stock,  with  the  kitchen  furniture  and  evnry thing  of 
the  kind. ''  The  son,  in  his  testimony,  does  not  deny  the  essential  facts  stated 
by  the  mother. 

Can  a  deed  thus  obtained  be  sustained?  In  Whelan  v.  Whelan,  3  Cow. 
537,  Whelan,  a  man  of  74  years  of  age,  owning  considerable  real  estate,  the 
father  of  seven  children,  and  whose  wife  was  sickly  and  irritable,  was  troubled 
for  several  years  with  dissensions  among  his  children  about  the  management 
of  his  property,  the  wife  taking  part  with  five  of  the  children  on  one  side, 
against  the  father,  and  William  and  John,  two  of  the  sons,  taking  part  with 
the  father  and  managing  his  farm.  The  husband  and  wife  separated,  and, 
an  action  being  after wsmls  brought  against  the  husband  for  his  wife's  sup- 
port, William  told  his  father  that  if  he  had  anything  to  give  him  he  wished 
to  know  it,  otherwise  he  would  abandon  the  farm ;  that,  as  his  father  and 
mother  were  acting,  they  would  soon  have  little  enough  for  themselves;  that 
thereupon  it  was  agreed  that  the  father  should  execute  a  deed  of  the  farm  to 
the  two  sons  named.  The  court  say,  (page  573:)  "The  question  here  arises, 
what  induced  the  appellant,  at  this  time,  to  divest  liimself  of  all  his  property? 
The  answer  is  obvious:  his  fears  that  his  estate  would  be  swept  away  for 
debts  contracted  by  his  wife.  It  is  sciircely  necessary  to  say  that  the  supposi- 
tion was  groundless.  His  wife  had  been  at  board  13  weeks.  The  demand 
was  afterwards  settled  for  $25.  A  summons  had  issued  to  collect  this  small 
debt.  This  statement  is  enough  to  satisfy  every  mind  that  the  appellant  was 
bereft  of  ordinary  understanding.  If  his  ignorance  and  imbecility  of  mind 
were  so  great  as  to  entertain  such  apprehensions  for  so  slight  a  cause,  it  is 
evident  he  would  become  an  easy  prey  to  any  designing  knave  who  happened 
to  possess  his  confidence."    The  court  reviews  the  English  cases  up  to  the 
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jear  1824,  and  quotes  with  approval  the  language  of  Sir  Samttel  Bomillt 
in  Hugxienin  v.  Baseley,  14  Yes.  273,  in  his  reply,  that  "if  it  [the  court]  sees 
that  any  arts  or  stratagems,  or  any  undue  means,  have  been  used;  if  it  sees 
the  least  spark  of  imposition  at  the  bottom,  or  that  the  donor  is  in  such  a  sit- 
uation, with  respect  to  the  donee,  as  may  naturally  give  an  undue  influence 
•over  him ;  if  there  be  the  least  scintilla  of  fraud, — this  court  will  and  ought 
to  interpose,  and  by  the  exertion  of  such  a  jurisdiction  they  are  so  far  from  in- 
fringing the  right  of  alienation,  which  is  the  inseparable  incident  of  property, 
that  they  act  upon  the  principle  of  securing  the  full,  ample,  and  uninfluenced 
•enjoyment  of  it."     The  deed  was  canceled. 

Objections  having  been  made  in  WTielan  v.  WhelaUf  9upra,  that  the  bill 
did  not  charge  that  the  deed  was  procured  by  undue  influence,  the  court  say, 
{page  574:)  '*  The  bill  charges  the  respondents  with  fraudulent  artifices,  man- 
agement, and  undue  influence  in  obtaining  the  deeds.  It  is,  however,  suffi- 
cient, if,  from  an  examination  of  the  whole  bill,  the  facts  stated  show  that 
the  respondents  necessarily  had  undue  influence  or  control  over  the  appel- 
lant, so  that  the  parties  did  not  treat  on  equal  terms.  The  rule  that  requires 
everything  essential  to  the  appellant's  right  to  be  alleged  is  then  satisfied. 
His  equity  will  then  tippear,  and  the  court  may  administer  the  relief  to  which 
he  is  entitled." 

In  Taylor  v.  Taylor,  8  How.  183,  a  young  lady  just  of  age  received  a  be- 
•qoest  of  a  large  amount  of  property  from  a  deceased  uncle.  Not  long  after- 
wards she  wrote  a  letter  to  her  parents,  in  which  she  stated  her  belief  that 
the  bequest  was  intended  for  their  benefit,  as  well  as  hers,  and  that  she  wished 
to  dispose  of  it  in  accordance  with  the  wish  of  the  donor.  A  deed  was  there- 
upon prepared  by  an  attorney  employed  by  her  parents,  and  executed  by  her, 
conveying  the  whole  property  to  her  mother  for  life,  and,  after  her  death,  to 
her  children  then  surviving  and  her  heirs.  The  testimony  showed  that  she 
had  been  treated  with  unkindness  by  her  parents,  and  was  anxious  at  the 
time  to  obtain  their  consent  to  a  marriage,  which  they  withheld  until  after 
the  execution  of  the  conveyance.  There  was  no  testimony  to  show  that 
her  uncle  intended  to  create  a  trust.  The  court  held  that  the  case  came 
fully  within  the  doctrine  of  Huguenin  v.  Baseley,  and  the  conveyance  was 
set  aside,  not  only  as  to  the  mother  who  had  procured  it,  but  to  those  to  whom 
the  remainder  had  been  conveyed,  although  they  had  not  procured  the  making 
of  the  deed. 

In  McCormick  v.  MaHn,  5  Blackf.  509,  a  man,  unacquainted  with  business, 
and  of  feeble  character,  was  induced  to  sell  a  legacy  of  013,000  for  04,500,  by 
means  of  the  influence  acquired  over  him  by  the  purchaser,  who  took  advan- 
tage of  his  ignorance  of  affairs  and  eagerness  to  obtain  the  money  at  once,  to 
lead  him  to  believe  that  the  legacy  was  not  worth  a  large  sum  in  hand,  and 
might  not  be  paid  for  many  years.  The  court  held  that  the  transaction  must 
be  avoided  on  the  ground  of  undue  influence,  if  not  of  fraud. 

In  Whitehorn  v.  Mines,  1  Mumf .  557,  it  was  held  that  influence  acquired  by 
nursing  and  taking  care  of  a  young  man,  of  diseased  body  and  enfeebled  mind, 
was  sufficient  to  avoid  a  conveyance  of  his  estate,  in  consideration  of  a  cove- 
nant to  maintain  and  tend  him  during  life,  which  had  been  imperfectly  ful- 
filled. 

In  Slocum  v.  Marshall,  2  Wash.  C.  C.  397,  a  daughter  was  induced  by  her 
father  to  convey  to  him  her  reversionary  interest  in  certain  real  estate,  after 
the  expiration  of  his  life-estate,  as  tenant  by  the  curtesy,  for  the  purpose  of 
enabling  him  to  make  title  to  the  property,  with  an  understanding  that  he 
would  hold  it  and  its  proceeds,  if  sold,  for  her  benefit.  The  circumstances 
repelled  the  idea  of  fraud  or  improper  motives  on  the  part  of  the  father;  but 
there  was  no  doubt  the  deed  had  been  procured  by  the  exercise  of  parental 
influence,  and  had  proved  disadvantageous  to  the  child,  and  this  was  held  suf- 
ficient to  render  It  voidable. 


Digitized  by  VjOOQ IC 


212  THE  NORTHWESTERN  REPORTER.  [Nebc- 

in Sands  v.  Sands,  24  Amer.  Law  Reg.  544,  a  favorite  son,  taking  advan- 
tage of  his  mother's  affection,  induced  her  to  make  a  conveyance  to  him  of 
all  her  estate,  upon  the  assurance  that  the  deed  was  in  the  nature  of  a  wilU 
and  would  not  take  effect  during  her  life-time.  The  mother  was  73  years  of 
age  at  the  time  of  executing  the  deed,  and  greatly  weakened  in  body  and  mind 
from  sickness,  so  as  to  be  incapable  of  transacting  business.  The  deed  was- 
placed  among  her  papers  and  upon  her  recovery  she  destroyed  it.  It  was  held, 
that  the  trial  court  erred  in  requiring  the  mother  to  execute  another  deed  in 
place  of  the  one  destroyed,  and  dismissing  her  cross-biil  to  have  the  convey- 
ance set  aside.  To  the  same  effect,  Kleeman  v.  Peltzer,  22  N.  W.  Bep.  793. 
The  leading  case  upon  the  question  of  undue  influence  and  abused  confi- 
dence is  Haguenin  v,  Baseley,  14  Ves.  278,  (2  Amer.  Lead.  Cas.  556,  and  notes,)  < 
to  which  reference  is  made.  The  result  of  the  cases  may  be  summed  up  that, 
where  the  coercion  is  not  sufficient  to  amount  to  duress,  but  a  social,  moral, 
or  domestic  force  is  exei-ted  on  a  party,  which  controls  the  free  action  of  hi» 
will,  and  prevents  any  true  consent  in  the  making  of  a  contract,  or  the  ex-- 
ecution  of  a  deed,  equity  may  relieve  against  tlie  same,  on  the  ground  of  un- 
due influence,  even  if  it' would  not  be  invalid  at  law.  The  doctrine  of  equity 
upon  this  subject  is  very  broad,  and,  as  was  said  in  Smith  v.  Kay,  7  H.  L- 
Cas.  779,  "reaches  every  case,  and  grants  appropriate  relief  where  influence ia 
acquired  and  abused,  or  where  confldence  is  reposed  and  betrayed." 

In  the  case  at  bar,  the  testimony  shows  beyond  question  that  the  mother 
was  induced  to  execute  the  deed  in  controversy  by  the  coarse  language,  threats, 
bluster,  intimidation,  and  persistence  of  the  son,  and  that  it  was  not  her  vol- 
untary act  and  deed.  This  was  sufficient  to  justify  the  court  below  in  set- 
ting the  deed  aside. 

The  evidence  to  establish  the  contract  set  up  in  the  answer  is  too  vagu& 
and  indefinite  to  prove  the  same,  and  it  is  unnecessary  to  discuss  that  branch 
of  the  case. 

So  far  as  this  record  discloses,  there  is  no  excuse  for  the  conduct  of  the  de- 
fendant in  his  treatment  of  his  aged  mother.  The  property  was  purchased 
with  her  money, — the  result  apparently,  of  her  industry, — and  it  should  be  ap- 
plied, so  far  as  may  be  necessary,  to  her  support  and  comfort  during  her  de- 
clining years.  The  respect  due  from  a  child  to  parents,  and  the  desire  to  • 
lighten  the  burdens  and  promote  their  happiness,  should  be  sufficient  to  pre- 
vent an  unnecessary  wrangle  over  the  parents'  property,  or  a  desire  to  strip- 
them  of  it  while  living.  It  is  apparent  that  justice  has  been  done,  and  the 
judgment  is  affirmed. 

NOTE. 

For  a  discussion  of  the  qnestion  of  undue  influence,  and  herein  of  undue  influence  - 
exercised  by  children  over  their  parents  in  procuring  gifts,  the  making  of  wills,  or  the- 
execution  of  conveyances,  see  In  re  Disbrow's  Estate,  (Mich.)  24  N.  W.  Rep.  024,  andi 
note,  629-631 ;  Samson  v.  Samson,  (Iowa,)  25  N.  W.  Rep.  233,  and  note,  237-240. 

In  Bowe  v.  Bowc,  (Wis.)  3  N.  W.  Rep.  843,  a  son  induced  his  pttmits,  much  advanced' 
in  age,  tc>  convey  to  him  their  farm,  worth  about  $1,500,  in  consideration  of  his  pro- 
viding for  their  wants,  and  giving  them  a  home  in  his  family  during  the  remainder  of* 
their  lives.    The  arrangement  proved  to  be  an  unpleasant  and  unsatisfactory  one  to- 
the  parents,  and  the  son  finally  reconveyed  the  farm  to  them  upon  their  giving  him  a. 
note  for  $8CK),  secured  by  a  mortgage  on  the  land.    The  amount  of  the  note  was  made 
up  in  great  part  of  charges  for  the  support  of  his  parents  after  the  first  deed  was  given, 
small  sums  paid  for  their  use,  and  for  work  done  and  improvements  made  on  the  farm^ 
In  an  action  to  set  aside  the  moitgage,  on  the  ground  that  it  was  obtained  by  undue- 
influence  and  without  consideration,  it  was  held  that  the  relation  of  the  son,  at  the- 
time  the  mortgage  was  given,  was  particularly  one  of  guardianship,  and  that  re-- 
lief  would  be  granted  if  it  appeared  that  he  liad  made  use  of  his  position  to  dictate  un- 
fair terms,  though  the  evidence  might  not  show  fraud  or  even  imdue  influence. 
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City  of  York  v.  Spellman. 
Filed  March  11,  1886. 

1.  TUAL— iNgTBUCTIOlVS  HeLD  EbBONBOUS. 

For  reasons  set  out  at  length  in  the  opinion,  instraction  number  6  held  inapplica- 
ble to  the  evidence,  and  erroneons. 

t2.  MuiriciPAL  CoBPOBATioirs  —  Damages  fbom  DsrEcnYE  Cboss-walks  —  Pboof  Re- 

QUIBED. 

In  an  action  against  a  city  for  an  injury  sustained  by  the  plaintiff  bv  reason  of  a 
defective  cross-walk,  it  is  incumbent  upon  the  plaintiff  to  prove,  on  the  trial,  that 
such  defect  existed  in  the  original  construction  of  the  cross-walk^  by  or  under  the 
authority  of  the  city;  that  the  city,  through  its  proper  authorities,  had  notice  of 
the  defect  which  caused  the  injury,  or  facts  from  which  notice  thereof  may  reason- 
ably be  inferred,  or  circumstances  from  which  it  appears  that  the  defect  ought  to 
have  been  known  and  remedied  by  the  dty.^ 

3.  Sa]cb--Sizb  of  Walk. 

For  reasons  given  at  length  in  the  opinion,  held,  that  the  trial  court  erred  in  with- 
drawing from  the  jury  the  testimony  of  the  witness  therein  named  as  to  the  dimen- 
sions of  the  wooden  structure  of  the  cross-walk  alleged  to  have  been  the  cause  of 
the  injury,  as  ascertained  by  the  measurement  two  years  after  the  date  of  the  in- 
jury. 

Error  from  York  county. 

Sedgwick  &  Power,  for  plaintiff.     Scott  &  Bilbert,  for  defendant. 

GoBB,  J.  The  substantial  allegations  of  the  plaintiff's  petition  in  the  court 
^elow  are  as  follows:  "That  before  the  happening  of  the  grievances  herein- 
after mentioned  the  defendant  had  constructed  a  cross-walk,  composed  of 
lumber,  on  (said)  Sixth  street,  at  the  crossing  or  junction  of  York  Avenue 
street,  in  an  improper  and  negligent  manner,  by  leaving  the  surface  or  top 
of  said  cross-walk  at  a  great  elevation  above  the  natural  surface  of  the  street 
-or  ground,  and  without  making,  or  causing  to  be  made,  any  gradual  approach 
Ihereto  for  the  passage  of  vehicles  across  or  over  said  cross-walk,  and  kept 
and  maintained  said  cross-walk  in  such  condition  until  the  happening  of  the 
grievances  hereinafter  mentioned;  that  on  or  about  the  tenth  day  of  January, 
1880,  the  plaintiff  and  Seymour  Spellman  were  driving,  with  team  and  wagon, 
•on  said  York  Avenue  street,  using  ordinary  care  and  precaution;  and  in 
driving  over  said  cross-walk  the  striking  of  the  wheels  of  said  wagon  against 
the  abrupt  sides  of  the  said  cross-walk,  so  as  aforesaid  improperly  and  negli- 
gently kept  and  maintained,  was  of  such  force  as  to  cause  the  plaintiff  to  be 
Ihrown  violently  out  of  said  wagon,  and  to  the  ground,  without  any  fault  or 
negligence  on  the  part  of  the  plaintiff,  or  of  the  driver  of  said  team,  or  any 
occupant  of  said  wagon ;  whereby  she,  the  said  plaintiff,  received  great  bod- 
ily harm  and  injury,  and  was  made  sick  and  sore,  and  was  permanently  in- 
jured and  lamed,  and  has  ever  since  said  time,  in  consequence  of  said  injuries, 
been  prevented  from  attending  to  her  business,  or  from  performing  any  serv- 
ice whatever,  and  was  kept  to  her  bed  for  a  long  period  of  time,  and  has  ex- 
pended large  sums  of  money  for  medical  attendance  and  medicines,  in  the  sum 
*of  8200,  and  has  been  damaged  in  the  sum  of  five  thousand  dollars, "  etc. 

Of  the  above  allegations  the  defendant,  by  its  answer,  admitted  that  it 
•caused  a  cross-walk  to  be  constructed  at  the  crossing  of  said  streets  on  Sixth 
street  and  across  York  avenue;  and  that  the  plaintiff  and  Seymour  Spellman 
«drove  a  team  and  wagon  over  said  cross-walk  at  or  about  the  time  alleged; 
but  the  defendant  alleged  that  the  said  cross-walk  was  properly  constructed, 
of  good  material,  and  with  suitable  approaches,  and  that  said  cross-walk  was 
iiot  constructed  in  an  improper  or  negligent  manner;  and  that  the  said  plaln- 

1  As  to  what  constitutes  notice  of  defect  in  sidewalk  see  City  of  Lincoln  y.  Woodward, 
^n£e,  110,  and  note.  111. 
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tiff  was  thrown  out  of  said  wagon,  as  she  has  in  her  petition  alleged,  of  her 
own  fault  and  negligence,  and  not  for  the  reason  alleged  in  her  said  petition;, 
and  defendant  denied  each  and  every  other  allegation  of  said  petition. 

Tlie  cause  was  tried  to  a  jury,  which  found  for  the  plaintiff,  and  assessed 
her  damages  at  the  sum  of  $800.  A  judgment  being  rendered  thereon,  after 
a  motion  for  a  new  trial  had  been  overruled,  the  cause  was  brought  to  this 
court  on  error.     There  are  13  assignments  of  error,  as  follows: 

"(1)  The  verdict  is  not  sustained  by  sufficient  evidence.  (2)  The  verdict  is 
contrary  to  law.  (3)  The  damages  are  excessive,  appearing  to  have  been 
given  under  the  influence  of  passion  and  prejudice.  (4)  The  court  erred  in 
giving  instruction  No.  two  on  its  own  motion.  (5)  The  court  erred  in  giv- 
ing instruction  number  three  on  its  own  motion.  (6)  The  court  erred  in 
giving  instruction  number  five  on  its  own  motion.  (7)  The  court  erred  in 
giving  instruction  number  eight  on  its  own  motion.  (8)  The  court  erred  in 
giving  instruction  number  sixteen  on  its  own  motion.  (9)  The  court  erred  in. 
refusing  to  give  instruction  number  one  of  instructions  prayed  by  the  de- 
fendant. ( 10)  The  court  erred  in  admitting  evidence  offered  by  the  plaintiff, 
over  the  objections  of  the  defendant.  (11)  The  court  erred  in  ruling  out  evi- 
dence offered  by  the  defendant.  (12)  Other  errors.  (13)  The  court  erred  in 
overruling  defendant's  motion  for  a  new  trial." 

The  plaintiff,  being  called  as  a  witness  in  her  own  behalf,  testified:    On  the 

tenth  day  of  January,  1880,  she  received  an  injury  at  the  corner  of 

street,  in  the  city  of  York;  that  she  was  riding  at  the  time  the  accident  oc- 
curred in  a  two-seated  buggy;  that  Mr.  Spellman,  her  husband,  was  driving, 
and  sitting  on  the  front  seat;  that  she,  plaintiff,  her  son^s  wife,  and  her  son*s^ 
little  girl,  a  child  about  two  years  old,  were  sitting  on  the  hind  seat;  no  one- 
else  was  sitting  with  Mr.  Spellman  on  the  front  seat.  For  greater  accuracy 
I  quote  her  testimony:  ''Question,  Well,  you  may  state  to  the  jury  how  the 
accident  occurred, — how  you  came  to  be  hurt?  Answer,  Well,  we  were  about 
coming  over  that  crossing  on  Sixth  street,  and  Mr.  Spellman  said  there  were 
some  one  rode  along  back  of  us,  and  spoke  to  his  horse.  [Objected  to.]  We 
were  about  to  go  over  the  crossing,  and  the  first  thing  I  knew  we  were  thrown 
out  as  we  were  passing  over  it.  I  do  not  know  anything  about  the  others, — 
myself.  Q,  Immediately  afterwards,  where  did  you  find  yourself.  A.  At 
Mr.  Reed's.  *  *  *  §.  Where  did  you  fall  when  you  went  out  of  the 
^uggy  ?  Did  you  fall  on  the  ground?  Which  way  did  you  fall, — up  or  down?" 
A,  VVe  were  going  north.  Q,  Which  way  did  you  fall  when  you  went  out  of 
the  buggy.  A,  Backwards.  Q,  Where  did  you  fall?  A,  The  seat  went  out 
with  me,  and  we  went  with  the  seat.  Q,  Did  you  fall  upwards  or  down- 
wards? A,  We  fell  backwards.  Q,  Just  relate  the  circumstances  as  you 
understand  it.  A,  The  way  I  got  injured  or  hurt  was  falling.  Q,  What  did 
you  fall  onto?  A,  Well,  I  fell  across  the  seat.  I  did  not  get  out  of  the  seat, 
it  was  a  high-backed  seat.  Q,  You  say  you  received  injuries:  what  portion 
of  your  person  was  injured.  A,  My  hip  and  back.  Q,  Do  you  know  how 
you  happened  to  get  into  Mr.  Reed's  house.  A,  No.  Q,  Why  don't  you  know 
that?  A.  Because  I  was  not  conscious,  I  suppose,  and  did  not  know.  Q^ 
What  has  been  your  condition  since  that  time?  A.  I  have  been  so  as  to  walk 
on  crutches,  or  wheel  a  chair  around  the  house.  Q,  Can  you  walk  without  a. 
crutch  ?  A .  No,  sir.  Q,  Well,  can  you  tell  the  jury  the  cause  of  the  accident,. 
— how  you  happened  to  fall  out?  A,  It  was  the  crossing  was  not  properly 
graded  up.  Q,  Do  you  know  what  was  the  immediate  cause  of  your  falling  out 
of  the  buggy?  [Defendant  objected  as  improper.  Overruled.  Defendant, 
excepts.]  A,  It  was  tlie  walk  that  caused  the  accident, — the  cross-walk  not 
being  graded  up.  [Defendant  moved  to  strike  out  the  above  answer.  Sus- 
tained.J  Q.  Explain  how.  A.  It  was  a  bad  crossing.  Q,  You  need  not  give 
your  opinion  about  it.  If  you  know  anything  about  the  condition  of  it  when 
you  went  over  it,  what  occurred  when  you  went  over  it?    What  occurred  to- 
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the  buggy?  A.  Why  the  seat  as  it  struck  the  crossing —  Q,  As  what  struck 
the  crossing?  A,  As  the  buggy  struck  the  crossing.  When  the  forward 
wheels  struck  it  knocked  the  seat  loose,  and  I  fell  out.  [Defendant  moved  the 
court  to  strike  out  all  of  the  above  answer  in  relation  to  how  the  accident 
occurred.  Overruled.  Defendant  excepts.]  Q.  State  to  the  jury  how  Mr. 
Spellman  was  driving.  A.  He  was  driving  slow» — almost  on  a  walk.  *  *  * 
Q.  Had  you  ever  examined  this  cross-walk  before  this  time?  ^.  No;  but  I 
had  passed  over  it.  Q,  Did  you  ever  examine  it  after  wards  ?  A.  No,  sir." 
Upon  her  cross-examination  the  plaintiff  testified  as  follows: 
*^ Question,  Well,  you  say  you  were  not  driving  vepy  much  faster  than  a 
walk.  What  kind  of  a  trot  were  your  horses  going  on  ?  Anstoer,  They  were 
not  trotting.  Q.  What  were  they  doing?  A.  They  were  going  slow,  we 
were  almost  crossing.  Q,  It  was  not  a  walk,  you  stated?  A,  Not  exactly. 
Q.  Well,  what  was  it,  then?  A,  It  was  going  real  slow.  Q,  Was  it  a  trot? 
A,  No,  sir.  Q,  I  understand  you  to  say,  on  your  direct  examination,  that 
they  were  not  going  much  faster  than  a  walk?  A.  They  were  not  going 
faster;  they  were  going  moderate.  Q,  Do  you  know  whether  the  horses  were 
going  faster  than  a  walk  or  not?  A,  No;  they  were  not,  I  don't  think.  I 
was  not  driving,  and  could  not  tell.  Q.  1  want  to  know  whether  the  team 
was  going  faster  than  a  walk  just  before  this  accident  occurred.  A.  I  could 
not  say;  but  was  driving  slow,  and  I  know  was  not  driving  fast.  Q.  You 
do  not  know  what  started  up  the  team?  A.  No,  sir.  Q.  Mr.  Spellman  did 
not  strike  them  with  a  whip,  did  he?  A,  No,  sir;  we  did  not  carry  a  whip. 
Q.  How  far  were  they  from  the  crossing  when  they  started  up?,  A.  They 
were  almost  crossing,  or  just  about  going  over.  Q,  The  team  was  just  about 
going  over  the  crossing  when  they  started  up,  were  they?  A,  Yes,  sir.  Q, 
About  how  far  were  they  from  it?  A.  1  do  not  know  how  far  they  were — 
just  on  the  street  that  comes  east  and  west  going  over  that  crossing.  Q,  The 
team  were  about  the  distance  of  half  way  across  Sixth  street  from  the  cross- 
ing,— is  that  your  answer?  A.  I  do  not  know.  We  were  pretty  close  to  the 
crossing,  but  I  could  not  tell  just  how  near.  Q.  I  do  not  expect  you  to  give 
the  exact  distance,  but  there  is  a  difference  between  a  rod  and  a  mile,  and  we 
want  some  idea?  A,  We  were  pretty  close  to  the  crossing.  Q.  About  how 
far?  Some  people  would  call  a  rod  pretty  close.  A,  We  were  right  in  the 
street  that  goes  east  and  west,  and  right  near  the  crossing.  Q,  That  is,  you 
come  along  from  the  south,  and  the  horses  had  just  about  got  to  the  middle 
of  the  street  that  goes  east  and  west  when  they  started  up.  Is  that  it?  A, 
They  were  pretty  close  to  the  crossing;  I  could  not  tell  just  how  many  feet. 
Q.  Is  that  what  you  mean  to  say,  to  the  best  of  your  recollection,  that  the 
horses  luid  just  about  got  to  the  middle  of  the  street  that  goes  east  and  west 
when  they  stiirted  up?  A,  I  think  it  was  a  little  nearer  than  the  middle  of 
the  street,  but  I  am  not  positive  about  that.  *  *  *  Q,  You  do  not  know, 
of  your  own  knowledge,  whether  any  one,  just  at  that  time,  came  along  on 
horse-back  or  not?  A,  No,  sir.  Q.  Nor  whether  that  was  what  started  up 
the  team  or  not?  A.  No,  I  do  not.  The  first  I  knew  I  went  to  grab  hold  of 
something,  when  the  seat  started,  and  I  fell  out.  Q,  Well,  which  way  did 
the  seat  start?  A,  To  one  side.  It  started  up,  when  the  forward  wheels 
struck,  and  when  the  hind  wheels  struck  we  went  out  on  the  ground,  seat 
and  all.  Q,  Did  the  seat  start  backwards  or  forwards?  A.  It  went  back- 
wards,— it  fell  out  backwards.  Q,  The  first  you  noticed  that  there  was  any- 
thing going  wrong  was  the  seat  started  to  go  back?  A,  Yes,  sir;  and  as  it 
started  I  reached  for  something  to  get  hold  of.  Q.  Did  the  others  that  were 
with  you  fall  out  also?  A.  Yes,  sir;  those  that  were  on  the  back  seat.  (?. 
You  all  went  out  together?  A,  Yes,  sir;  my  son's  wife  and  little  girl, 
and  me." 

Seymour  Spellman,  a  witness  called  by  the  plaintiff,  testified  that  the  plain- 
tiff is  his  wife;  that  at  the  time  she  received  the  injury  spoken  of  by  her  8he» 
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tojirether  with  the  wife  and  little  girl  of  witness' son,  were  in  the  wagon  with 
witness,  and  witness  was  driving.    I  quote,  in  part,  his  further  testimony: 

**  Question,  Just  relate  to  the  jury,  commencing  at  the  time  you  struck  that 
street  where  the  accident  occurred,  the  circumstances.  Answer.  Well,  we 
started  to  come  up  to  my  daughter's,  who  lived  a  little  west  and  north  of 
there.  After  crossing  the  bridge  we  struck  an  angling  road  straight  up  Fifth 
street,  and  we  took  tliat  road,  and  angled  off  past  wliere  the  old  grist-mill 
stands,  and  came  along  about  to.  where  Hesser  now  lives,  on  York  avenue; 
and  we  were  passing  quietly  along,  until  we  were  crossing  Sixth  street;  and 
there  was  a  man  came  from  towards  town,  riding  a  horse,  and  I  just  noticed 
him,  and  thought  he  Would  not  interfere  with  me;  and  just  as  he  passed  be- 
hind the  wagon  he  struck  his  horse  with  something,  either  a  whip  or  halter, 
and  says  sharp  to  him :  *  Get  up;^  and  my  horses  was  opposed  to  that,  and  they 
sprang,  and  was  so  near  the  walk  that  the  wheels  struck.  It  made  the  buggy 
bound  up,  and  when  it  struck  again  it  the  seat  broke  loose,  and  dropped  on 
to  the  ground.  *  *  *  (?.  Explain  to  jury  how  you  were  driving.  A,  Why, 
I  was  driving  at  a  moderate  rate,  as  we  usually  go.  I  don't  know  whether 
the  horses  had  got  down  to  a  walk;  but  I  know  it  was  very  slow,  as  we  were 
approaching  the  cross-walk,  until  he  struck  his  horse;  then  they  jumped. 
Q,  How  did  you  handle  them?  A.  I  had  them  under  control,  as  I  always 
have.  It  was  a  quiet  team.  One  of  them  was  16  years  old,  and  she  knew 
very  well  how  to  behave.  Q,  Explain  to  the  jury  thd  condition  of  that  cross- 
ing. A,  Well,  I  thought  it  was  about  a  new  crossing.  It  had  never  been 
graded  up,  but  lay  on  the  top  of  the  ground.  Q,  Can  you  explain  the  con- 
struction of  the  walk?  A,  Well,  yes,  sir;  somewhat.  Q,  Just  explain  as 
near  as  you  can.  A.  It,  perhaps,  was  something  in  that  shape,  [witness  shows 
with  two  books,]  with  stringers  inside  here,  to  go  across,  of  the  usual  style 
of  2x6  ties,  and  plank  on  top,  and  then  this  piece  set  on  an  angle.  *  *  • 
Q.  You  were  going  north,  were  you?  A,  Yes,  sir.  Q.  How  about  the  sur- 
face of  the  ground  from  here  south  ?  A,  It  was  lower  as  you  went  south  from 
it,  where  the  water  had  washed  in  there.  I  think  the  water  runs  from  the 
west  to  the  east,  and  it  made  the  ground  a  little  lower.  On  this  side  it  was 
not  graded  up  at  all,  and  on  the  north  side,  a  little  way  from  it  north,  there 
was  a  place  where  water  had  stood  in  the  road.  Q,  Explain  to  the  jury,  as 
near  as  you  can,  just  how  the  wheels  struck  the  approach  plank  from  the  top 
of  the  walk  down  to  the  ground.  What  was  the  thickness  of  it?  A.  Two- 
inch  plank.  Q,  Explain  to  the  jury  how  your  buggy  wheels  struck  the  plank 
approach.  A.  They  would  strike  here,  of  course.  [Witness  illustrates  with 
book.]  Q.  Whether  up  at  the  top,  or  at  the  bottom,  or  in  the  center?  A. 
They  would  naturally  strike  towards  the  bottom.  Q,  How  did  the  buggy  act 
after  the  fore-wheels  struck  the  buggy?  [*Sic.]  A.  That  would  throw  the 
forward  end  up,  and  it  did  throw  it  up,  and  when  the  hind  wheels  struck  it, 
it  threw  it  more,  and  it  passed  under  the  seat.  Q,  Where  did  Mrs.  Spellman 
fall  to?  A,  She  dropped  just  north  of  the  walk  on  the  ground.  The  mo- 
mentum of  the  buggy,  received  from  the  jump,  threw  the  buggy  from  under 
the  seat,  and  broke  it  loose,  and  threw  the  seat  out." 

Upon  cross-examination,  tunong  other  things,  the  witness  testified  as  fol- 
lows: 

''Question,  Did  you  see  just  how  the  women  fell?  Answer.  Yes,  sir;  I 
know  how  they  were  when  they  struck  the  ground.  Q,  I  mean  when  they 
fell  out  of  the  buggy.  Did  you  notice  them,  or  were  you  looking  at  the 
horses?  A.  I  could  not  say  which  way  I  was  looking.  Q.  You  cannot  say 
whether  you  saw  them  start  to  fall  or  not?  A,  No,  sir.  Q,  So,  of  course, 
you  do  not  know  which  way  they  first  fell?  A,  I  know  they  fell  back.  Q. 
That  is  eventually  they  got  out  backwards?  A.  Of  course  I  do.  Q,  Do  you 
know  whether,  when  the  seat  first  broke,  it  broke  backwards?  Do  you  know 
that?    A.  Yes,  sir.    *    *    *    ^.  In  regard  to  the  way  this  crossing  was 
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made,  you  say  that  the  stringers  were  2x6'8?  A.  Yes,  sir.  Q,  You  are  sure 
of  that?  A,  Yes,  sir.  Q,  How  do  you  know  that?  A,  I  lool^ed  at  it.  Q. 
You  got  out  and  examined  it  did  you?  A.  Not  at  that  time.  Q.  But  after 
that  you  examined  it?  A.  Yes,  sir.  Q.  Asl  understand  you,  there  was  a 
plank  approach  on  one  side?  A,  Yes,  sir.  Q,  That  ran  from  the  top  of  the 
crossing  down  to  the  ground  in  a  slanting  position,  did  it?  A,  I  could  not 
«ay  whether  it  rested  on  the  ground  or  not.  Q,  It  went  angling  to  the 
ground?  A,  It  went  angling  out;  yes,  sir.  Q,  1  believe  you  said  there  was 
^  low  place  in  the  ground,  and  there  was  water  along  the  sides  of  the  walk? 
A.  On  the  north  side  of  the  walk  there  was  water  stood  there.  *  *  *  Q. 
When  was  it  that  you  examined  it  as  to  these  stringers?  A,  It  was  quite  a 
time  after  that.  *  *  *  ©.  What  did  you  examine  it  for?  A,  To  see  how 
much  of  a  raise  there  was.  Q,  Did  you  conclude  how  much  of  a  raise  there 
-was?  A.  I  did;  my  judgment  would  be  between  6  and  7  inches.  Q.  Tliat  is 
"based  upon  your  judgment?  A,  Yes,  sir.  Q.  You  did  not  take  a  measure, 
^nd  measure  the  raise  above  the  ground?    A,  No,  sir. 

W.  A.  Beed,  sworn  and  examined  as  a  witness  on  the  part  of  the  plaintiff, 
testi6ed  as  follows: 

"•  •  *  Qeietrt^on.  State  whether  you  examined  the  street  there,  and  the 
«tate  of  the  crossing,  and  the  kind  of  crossing  it  was,  at  this  time?  Answer, 
1  did  look  at  it;  yes,  sir.  Q.  State  to  the  jury  the  condition  you  found  it  in 
then.  A.  The  south  side  was  not  graded  up  at  all,  and  the  ground,  18  or  20 
inches  from  the  crossing,  was  as  low,  if  not  lower,  than  the  foundation  of  the 
•ci-ossing  itself.  Q,  And  how  was  the  street  generally  below  there?  Was  it 
Ihigher  or  lower  than  the  foundation  of  the  crossing?  A .  It  was  certainly  not 
any  higher.  Q.  How  was  it  next  to  the  crossing?  A.  There  had  been  a  lit- 
4;le' earth  thrown  next  to  the  approach-board,  and  I  supposed  a  little  earth 
thrown  along  between  it  and  the  ground.  Q,  What  was  the  thickness  of  the 
approach-board?  A,  Two  inches.  Q,  Thicker  than  this  book,  was  it?  [Shows 
witness  a  book.]  A,  Yes,  sir.  Q.  The  approach-board  was  as  thick  or  thicker 
than  that  book,  was  it?  A.  It  was  some  thicker  than  that.  Q,  Explain  to 
the  jury  by  this  book.  A.  The  earth  was  thrown  along  here,  to  fill  in  from 
this  edge  to  the  ground.  The  sills  were  sloped  off  to  the  slope  of  this  plank, 
and  then  they  made  the  face  of  the  walk,  and  when  this  board  was  up  against 
that  it  did  not  come  to  the  ground.  Here  there  had  been  earth  thrown  along 
between  the  edge  of  this  approach-board  and  the  ground.  Q.  How  far  south 
•of  this  was  the  dirt  put  in  there?  A,  Certainly  not  to  exceed  18  inches  at 
most;  and  I  think  not  to  exceed  a  foot.  Q,  You  state  that  before  this  dirt 
was  banked  up  here  that  this  board  did  not  come  to  the  ground.  A.  No,  sir; 
it  did  not.  Q.  How  about  the  upper  edge, — I  mean  the  upper  edge  of  the  lower 
portion  of  the  approach?  A.  The  earth  came  up  just  about  the  lower  edge  of 
the  south  edge  of  the  board." 

Mrs.  E.  K.  Keed  was  also  sworn  and  examined  as  a  witness  on  the  part  of 
the  plaintiff,  and  testified  that  she  is  the  wife  of  W.  A.  Reed,  the  witness  last 
on  the  stand ;  that  she  was  living  with  him  at  the  time  the  accident  occurred; 
that  she  was  at  home,  and  sitting  in  the  north-east  room,  and  saw  the  wagon 
as  it  was  driven  up  there.    I  quote  her  testimony: 

*' Question,  When  did  you  first  see  it?  Answer.  When  it  passed  to  the  east 
of  our  house.  Q.  How  far  from  the  cross-walk  was  it  then?  A.  Well,  per- 
haps tliirty  feet.  Q,  Well,  how  was  he  driving?  A.  On  &  very  slow  trot. 
Q.  Did  you  see  Mr.  Spe]lman*s  wagon  from  that  time  until  the  accident  oc- 
curred ?  A .  Well,  just  while  it  was  passing  the  north-east  corner  of  the  room 
I  did  not.  Q,  Did  you  see  it  at  the  time  the  accident  occurred?  A,  Yes,  sir; 
I  did.  Q.  State  to  the  jury  just  what  you  saw.  A,  I  saw  them  approaching 
the  walk  as  they  were  crossing  on  a  very  slow  trot;  and  I  saw  a  horseman 
<;oming  up,  and  the  horses  gave  a  little  spring,  and  threw  the  ladies  out.  Q. 
Did  you  notice  how  it  happened, — what  caused  the  fall  of  the  ladies?    A,  I 
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saw  the  horseman  come  riding  up  from  town,  and  he  struck  his  horse.  I  did 
not  hear  him  speak  to  the  horse;  and  just  as  he  struck  his  horse  Mr.  Spell- 
man's  liorses  Kave  a  spring,  and  gave  the  buggy  a  very  severe  shock,  and  the 
ladies  fell  out  behind. " 

Charles  Spellman,  a  witness  on  the  part  of  the  plaintiif ,  was  sworn  and  ex- 
amined, and  testified  as  follows: 

"*  *  *  ©Me««o».  Did  you  ever  see  this  walk?  ^7W?/?cr.  Yes,  sir.  C- 
How  long  after  this  accident  was  it?  A.  It  was  the  next  day.  Q.  State  to 
the  jury  if  you  examined  the  walk.  A.  I  did  not,  closely.  I  walked  over  it, 
and  stopped  and  looked  at  it.  I  did  not  take  any  measurements.  Q.  What 
was  the  condition  of  the  street  south  of  it,  and  the  approach  up  to  it?  A. 
There  was  no  approach,  only  this  plank,  and  that  lay  up  to  the  side.  It  was- 
never  filled  any  there  at  all.  Q,  How  was  the  street  south, — was  it  higher 
or  lower  than  thestreet  north  of  the  walk?  A.  It  was  lower.  Q.  How  much 
lower?    A,  Well,  I  could  not  say  exactly." 

William  Spellman  was  also  sworn  and  examined  as  a  witness  on  the  part 
of  the  plaintiff,  and  testified  as  follows: 

'* Question,  Did  you  ever  examine  this  cross-walk?  Anstoer.  Kot  particu- 
larly. I  passed  over  it.  Q,  Explain  to  the  jury  just  how  it  was.  A,  It  was 
a  walk  made  of  plank,  and  then  there  was  a  plank  set  up  edgewise,  about 
that  way,  upon  the  walk.  [Witness  illustrates  with  a  book.]  Q,  How  was 
the  approach  from  the  street  to  this  plank  that  was  set  up  edgewise?  A.  It 
was  lower  than  the  walk  was,  considerably.  Q.  How  long  after  the  accident 
was  it  that  you  saw  the  walk?  A,  I  cannot  tell  exactly.  It  was  not  but  two 
or  three  days.  Q,  Did  you  examine  this  plank  approach  that  was  up  against 
the  walk  as  to  the  condition  of  the  lower  edge  of  the  approach?  A,  No,  sir. 
Q,  How  was  it?  A,  Why,  it  did  not  come  to  the  ground;  that  is,  it  was  set 
on  the  ground.  Q,  Was  there  any  dirt  thrown  up  underneath  it?  A,  No; 
there  was  only  just  the  plank  on  top  of  the  ground,  there  was  not  dirt  thrown 
upon  the  plank.  Q.  I  mean  underneath  here.  [Shows  witness  with  &  book.} 
A,  Yes;  underdeath  there  was.  Q.  How  was  it  about  the  upper  edge, — 
whether  it  was  covered  or  exposed?    A.  It  was  exposed." 

George  E.  Moore,  a  witness  on  the  part  of  the  plaintiff,  testified  that  he 
knew  the  time  of  the  accident,  and  saw  the  crossing  on  the  third  day  after 
plaintiff  was  hurt.    I  quote: 

''Question.  You  may  describe  the  condition  of  it  as  you  saw  it  there?  An- 
8tJDej\  Well,  the  way  I  saw  it,  it  was  a  plank  sidewalk.  The  approach  was  in 
that  shape,  [witness  illustrates  with  his  hands,]  just  about  that  shape,  with 
no  filling.  I  know  nothing  about  it,  only  as  I  saw  it.  Q,  What  height  was 
it  from  the  ground?  A,  Well,  I  could  not  tell  as  to  that,  for  I  did  not  meas- 
ure it.  I  should  judge,  from  the  looks  of  it, — I  should  think  it  was  about  6 
inches  of  a  raise.  Q.  Was  there  any  fill  on  the  street  south  of  it?  A.  No, 
sir.    Q,  To  make  a  grade?    A,  No,  sir." 

Samuel  Leavit,  a  witness  on  the  part  of  the  plaintiff,  testified  that  he  is  a 
son-in-law  to  the  plaintiff;  saw  the  crossing  where  she  was  hurt;  passed  over 
it  almost  everyday;  lived  in  town;  came  down  to  the  crossing  within  an 
hour;  did  so  in  company  with  plaintiff's  husband;  don't  remember  that  we 
made  an  examination  of  the  condition  of  the  walk  at  that  time,  but  did  soon 
after.     I  quote: 

''Question,  Well,  how  was  it  as  to  the  approaches  from  the  south  side? 
Answer.  It  was  abrupt  there,  and  no  dirt,  and  it  was  2x6.  Q.  That  is,  you 
mean  by  that,  the  approach  from  the  south  side  up  against  the  walk?  A. 
Yes,  sir.  Q.  Did  you  examine  to  ascertain  whether  this  upper  edge  of  the 
lower  part  of  the  approach  was  covered  or  exposed?  il.  I  do  not  know  that 
I  did.    I  do  not  know  whether  there  was  any  dirt  there  or  not." 

Upon  his  cross-examination,  among  other  things,  this  witness  testified  aa 
follows: 
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**  Question.  How  high  was  the  top  of  the  crossing  above  the  level  of  the 
ground?  Ansuoer.  If  there  was  no  dirt,  it  would  be  six  inches  high»  and  the 
slant  would  take  off  a  little.  Q.  Do  you  know  how  much  you  would  take  off* 
for  slant?  A,  Ko,  sir,  Q.  Do  you  know  if,  for  instance,  the  approach  i» 
laid  up,  slanting  up,  to  keep  on  the  crossing,  and  that  the  approach  is  six 
inches  wide, — now  suppose  the  approach  is  six  inches  wide,  and  it  rests  upon 
the  ground  at  the  bottom,  and  that  the  top  of  it  is  as  high  as  the  crossing,, 
and  it  is  laid  down  so  as  to  make  an  approach,  do  you  know  how  much  the 
elevation  of  the  top  of  the  walk  would  be  less  than  the  six  inches?  A,  Not: 
exactly,  but  I  have  -an  idea.  Q,  What  is  your  idea?  Is  it  more  than  two- 
thiixis  as  much?  A,  It  would  depend  on  how  much  of  a  slant  you  would 
give  it,  and  how  the  crossing  was  to  lean  to.  Q,  You  do  not  know,  then, 
how  high  that  crossing  was  above  the  level  of  the  ground  ?  -4.1  never  meas- 
ured it.  Q,  Did  you  say  that  there  was  no  dirt  put  up  to  the  foot  of  the  ap- 
proach? Was  there  not  some  dirt  put  in  here  to  the  foot  of  the  approach  to 
make  a  gradual  approach  to  the  foot  of  the  approach?  Was  it  not  a  gradual 
slant  from  back  to  foot, — or  a  foot  and  a  half  from  the  foot  of  the  approach  ? 
A.  Think  there  was  a  little  dirt  back  there.  Q.  Was  there  not  enough  to  make 
a  gradual  slant  from  back  a  foot  or  18  inches  up  to  the  foot  of  the  approach? 
A,  I  do  not  know." 

On  the  part  of  the  defendant,  Henry  Seymour  testified  that  he  was  well  ac- 
quainted with  the  cross-walk  in  question,  at  and  about  the  time  of  the  acci- 
dent, and  at  the  time  it  was  built.    I  quote: 

^''Question,  State  your  facilities  for  knowing  its  condition.  Answer,  I  lived 
one  street  south,  and  about  four  or  five  blocks  west  of  there,  and  there  was^ 
no  walk  on  the  street  that  I  lived  on  at  that  time,  and  I  always  went  over  to 
this  street  north,  and  came  to  town  to  my  business.  My  business  was  at  the 
depot  at  that  time,  and  I  traveled  that  street  usually  not  less  than  once  a  day. 
When  it  was  wet  I  went  that  way,  and  I  got  in  the  habit  of  going  that  wayr 
and  I  went  that  way  when  it  was  dry.  Q,  Do  you  remember  the  time  the 
accident  occurred?  ^.  I  do  not  remember  exact  time,  but  I  remember  tho 
circumstance.  Q.  State  the  condition  of  the  walk  at  that  time.  A .  I  think 
there  was  not  much  difference  in  its  condition  at  that  time  from  its  general 
condition  from  the  time  it  was  built  until  the  time  the  regular  grade  was. 
made  from  this  low  place  north  of  it.  Q,  State  to  the  jury  what  its  hight 
was.  A.  I  never  measured  its  height;  but  it  was  made  in  the  usual  manner 
of  making  crossings,— wooden  crossings  in  this  town.  I  should  say  either 
2x4's  or  2x6*s  set  edgewise,  and  two-inch  plank  laid  on  the  top,  and  the  usual 
approaches.  Q,  What  width  was  the  approach  board?  A,  The  approach 
board  was  a  six-inch  board  or  plank,  and  the  top  was  of  the  same  material. 
At  the  time  the  walk  was  built  there  was  no  cuts  or  grades,  and  it  was  made 
on  the  level  ground.  I  remember  of  passing  it  the  day  it  was  buiit,  on  the 
evening  that  it  was  built,  and  there  was  dirt  thrown  along  each  side,  fresh 
dirt;  and  at  that  time  it  came  upon  the  approaches  I  should  say  half  way;, 
but  the  ground  being  loose,  it  naturally  packed  and  settled  away  with  the 
rains;  so  I  do  not  think  the  dirt  was  much,  if  any,  above  the  bottom  of  the 
approaches,  say  after  a  week  or  two  weeks,  after  it  had  been  put  in.  Q,  You 
may  state  how  far  the  grade  extended  south  of  the  walk, — the  dirt  that  had 
been  thrown  up  there.  A,  I  could  not  state  exactly, but  it  was  either  hauled 
or  shoveled  in.  Q.  How  far  out  did  it  extend?  A,  I  should  think  from — 
well,  perhaps,  in  the  extreme,  and  perhaps  nearer  than  that.  It  was  not  very 
regular.  Q,  You  may  state  about  what  angle  this  approach  was  kept  at.  A. 
I  do  not  know  exactly,  but  I  should  say  it  was  considerably  less  than  half 
pitch.  It  was  probably  40  or  45  degrees,  or  somewhere  along  there.  It  w^is 
the  usual  slant  for  approaches.  Q,  You  think  it  was  less  than  half  pitch  ?  A. 
I  think  it  was  less  than  half  pitch.  I  have  also  driven  over  the  walk  a  good 
many  times.    I  did  business  with  my  team  that  May.    I  used  to  do  a  little 
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farm  ing  at  that  time,  and  I  used  to  go  that  way.  Q.  You  may  state  the  height 
-of  I  hat  walk — this  cross-walk — ^frora  the  level  of  the  street.  A,  I  could  not 
^tate  tliat  particularly.  Q.  Give  your  best  judgment.  A.  I  have  already 
stated  how  it  was  built.  It  was  set  on  the  ground,  or  perhaps  set  in  enough 
cto  steady  it.  I  do  not  think  there  was  anything  under  these  timbers.  It 
must  have  been  from  general  appearances,  never  having  measured  it;  but 
judging  from  piissing  over  it  hundreds  of  times,  perhaps  thousands,  since  it 
was  built.  Q,  1  believe  you  have  not  stated  what  its  height  was  at  that  time 
•above  the  ground ;  that  is,  where  the  wheels  would  run  onto  it  from  the 
ground.  A,  At  no  time,  to  my  recollection,  has  this  ground  been  below  the 
slanting  approach.  I  could  not  exactly  say.  I  know  it  was  2x6  Just  put  on 
there,  and  the  top  of  that  was  as  high  as  the  top  of  the  walk.  Q.  I  believe 
.you  said  that  the  bottom  of  this  2x6  rested  on  the  ground,  and  that  the  dirt 
reached  the  edge  of  that  approach?  A.  When  the  crossing  was  first  built  the 
loose  dirt  was  put  there,  and  came  up  on  this  approach.  It  came  up  in  many 
places  near  to  the  top,  and  in  many  places  nearly  half  way,  and  some  places, 
j)erhaps,  a  very  little.  I  considered  it,  at  the  time,  a  temporary  grade;  for, 
if  I  remember  right,  that  crossing  was  put  in  about  the  time  it  was  freezing 
up,  and  they  did  no  scraper  work  on  that  road  that  fall." 

C.  S.  Hesser  was  sworn  and  examined  as  a  witness  on  the  part  of  the  de- 
fendant, and  testified  at  length  as  to  the  description  and  condition  of  the 
.street  and  crossing,  in  which  he  agreed  in  all  material  respects  with  the  last 
witness.    He  never  measured  the  length  of  the  crossing. 

Charles  Le  Count  was  also  sworn  as  a  witness  on  the  part  of  the  defendant. 
He  testified  that  he  resides  in  the  city,  and  did  at  the  time  of  the  accident; 
remembers  the  circumstances.    I  quote  his  testimony  in  part: 

'* Question.  Did  you  know  the  crossing  where  the  accident  took  place?  An* 
sioer.  Yes,  sir.  Q.  You  may  state  what  opportunities  you  had  for  know- 
ing that  crossing  at  that  time.  A.  I  lived  where  Mr.  Hibbard  now  Uves, 
and  I  was  keeping  a  hardware  store  here  in  town,  and  I  boarded  at  home, 
and  I  passed  over  this  walk  six  times  a  day,  and  sometimes  more.  Q. 
Well,  now,  do  you  recollect  the  circumstances  of  this  walk  being  constructed 
there?  A.  Yes,  sir.  Q.  How  was  it  constructed?  A.  It  was  made  by  2x6's 
being  rested  on  the  ground,  and  2x6'8  put  on  for  the  slant.  Q,  What  was  it 
■covered  with?  A,  It  was  covered  with  two-inch  plank  all  through,  and  then 
there  was  some  dirt  thrown  on  the  plank.  Q.  That  is,  it  was  thrown  in  at 
the  foot  of  the  approaches?  A,  Yes,  sir;  and  extending  back.  Q.  How  high 
did  the  dirt  come  up  as  to  the  approaches?  A.  At  the  time  of  the  accident 
it  might  have  come  up  an  inch  on  the  approach.  Q,  About  what  was  the 
slant  of  this  approach?  A.  Well,  I  measured  it,  and  know  exactly.  Q.  Then  you 
know  exactly  the  height  of  the  slant,  do  you  ?  A,  Yes,  sir ;  I  laid  a  level  on  the 
top  and  measured  down  with  a  rule, — ^just  three  and  a  half  inches  to  the  top 
edge  of  the  approach.  Q,  Three  and  a  half  inches  from  what?  A.  From  the 
level  of  the  sidewalk.  Q.  From  the  level  of  the  sidewalk  down  to  what?  A, 
To  the  level  of  the  approach  of  wood.  Q,  To  the  bottom  of  the  approach?  A. 
Yes,  sir.  Q,  Now,  when  did  you  make  that  measurement?  A,  About  a  year 
and  half  or  two  years  ago.  [Plaintiff  moved  to  strike  out  the  testimony  of 
•this  witness  in  relation  to  the  height  of  the  walk,  said  measurement  being 
made  two  years  after  the  accident  heretofore  testified  to.  Sustained,  and  de- 
fendant excepts.]  Q.  In  speaking  of  this  crossing,  without  regard  to  the 
ground,  at  the  time  of  your  measurement,  how  was  the  crossing  nailed 
together?  A,  It  was  nailed  with  spikes.  Q,  I  will  ask  you  as  to  how  solid 
it  was  nailed  together, —  how  strong  it  was;  as  to  whether  it  gives  any,  or 
iias  at  any  time  given  any?  A.  1  do  not  think  it  has.  Q,  Had  it  up  to  this 
time?  A.  Up  to  this  time?  No,  sir.  Q,  It  is  the  same  shape  it  was,  then, 
^0  far  as  the  timbers  are  concerned,  is  it?    A,  Yes,  sir." 

Defendant's  counsel  then,  by  interrogatories,  sought  to  prove  by  the  wit- 
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ness  the  result  of  his  measurement  of  the  crossing;  but  the  objection  of 
plaintiff  thereto,  for  the  reason  that  said  measurement  was  made  two  years- 
after  the  accident,  was  sustained,  and  the  testimony  was  ruled  out.  There 
was  other  testimony  which  it  is  not  deemed  necessary  to  notice. 

The  following  instructions  were  given  to  the  jury  by  the  court  on  its  own 
motion: 

"(1)  The  plaintiff  brings  this  action  to  recover  the  sum  of  65,000  for  dam- 
ages she  alleges  she  has  sustained  by  reason  of  an  alleged  personal  injury 
received  by  being  thrown  violently  out  of  a  buggy  in  which  she  was  riding, 
while  said  buggy  was  being  driven  over  and  across  one  of  the  cross-walks  in 
the  city  of  York,  Kebraska,  which  cross-walk,  and  the  street  it  was  across, 
plaintiff  claims  was,  at  the  time,  by  the  defendant,  negligently  permitted  to- 
be  in  an  improper  and  unsafe  condition  for  crossing  with  vehicles. 

"(2)  It  is  for  you  to  determine  from  the  evidence,  and  the  facts  and  cir- 
cumstances of  the  case,  whether  or  not  the  cross-walk  and  street  where  the 
alleged  injury  occurred  was,  at  the  time,  in  a  reasonably  safe  condition  for 
crossing  by  vehicles,  and  whether  such  condition  was  the  proximate  cause  of 
the  injury,  if  any,  and  whether  the  plaintiff  was  guilty  or  not  of  contribu- 
tary  negligence.    [Defendant  excepts.] 

"(3)  You  are  instructed  that  the  defendant  is  bound  by  law  to  use  all  rea- 
sonable care,  caution,  and  supervision  to  keep  its  streets  and  walks  in  a 
reasonably  safe  condition  for  travel  in  the  ordinary  modes  of  travel;  and  if 
it  fails  to  do  so,  it  is  liable  for  injuries  sustained  in  consequence  of  such  fail- 
ure, provided  the  party  injured  is  himself  exercising  reasonable  care  and 
caution;  and  the  fact  that  the  plaintiff  may  have  in  some  way  contributed  to^ 
the  injury  sustained  by  her  will  not  prevent  her  recovering  if,  by  ordinary 
care,  she  could  not  have  avoided  the  consequences  to  herself  of  the  defend- 
ant's negligence.    [Defendant  excepts.] 

*'  (4)  The  jury  are  instiiicted  that  the  defendant  is  not  bound  to  any  greater 
degree  of  care  and  diligence  than  is  sufficient  to  keep  its  streets  and  walks  in. 
a  reasonably  safe  condition,  and  if  any  accident  occurs  when  they  are  in  such, 
reasonably  safe  condition  the  defendant  is  not  liable  for  such  accident. 

"(5)  If  you  believe  from  the  evidence  that  the  plaintiff  was  injured,  and' 
sustained  damages  charged  in  the  petition ;  and  that  the  injury  was  the  com- 
bined result  of  an  accident  and  of  the  defective  condition  of  the  street  and 
walk*  if  any  is  proven;  and  that  the  damage  would  not  have  been  sustained 
bat  for  the  defect,  although  the  primary  cause  of  the  injury  was  a  pure  acci- 
dent,— still,  if  the  jury  believe  from  the  evidence  that  the  plaintiff  was  guilty 
of  no  fault  or  negligence,  and  the  accident  one  which  common  and  ordinary 
prudence  on  the  part  of  the  plaintiff  could  not  have  foreseen  and  provided 
against,  then  the  city  is  liable,  provided  the  jury  believe  from  the  evidence 
that  the  city  authorities  were  guilty  of  negligence  in  not  remedying  such  de- 
fects.   [Defendant  excepts.] 

''(6)  You  are  instructed,  as  a  matter  of  law,  though  you  should  find  from» 
the  evidence  that  the  injury  complained  of  is  the  combined  result  of  an  acci- 
dent and  a  defect  in  the  street  or  walk,  yet  if  you  also  find  that  by  the  use  of 
ordinary  care  and  prudence  on  the  part  of  the  plaintiff  the  accident  might 
have  been  avoided,  you  must  find  for  the  defendant. 

"(7)  The  jury  are  further  instructed  that  reasonable  care  and  caution  re- 
quired of  the  plaintiff,  as  mentioned  in  these  instructions,  mean  that  degree 
of  care  and  caution  which  might  reasonably  be  expected  from  an  ordinarily 
prudent  person,  under  the  circumstances  surrounding  the  plaintiff  at  the  time- 
of  the  alleged  injury. 

'*(8)  The  law  is  that  the  driver  of  a  private  conveyance  is  the  agent  of  the 
person  riding  in  such  conveyance,  and  if  such  person,  while  riding  along  the 
public  street,  is  injured  in  consequence  of  the  defective  and  improper  condi- 
tion of  the  cross-walk,  and  the  driver  is  guilty  of  a  want  of  ordinary  care  and 
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'Caution,  and  his  negligence  materially  contributes  to  such  injury,  then  the 
person  injured  cannot  recover,  as  against  the  city,  for  the  injury  received. 

"(9)  The  burden  of  proving  negligence  rests  upon  the  party  alleging  it, 
and  where  a  party  charges  negligence  on  the  part  of  another  as  a  cause  of  ac- 
tion, he  must  prove  the  negligence  by  a  preponderance  of  the  evidence;  and 
in  this  case,  if  the  jury  find  that  the  weight  of  the  evidence  is  in  favor  of  the 
defendant,  or  that  it  is  equally  balanced,  then  the  plaintiff  cannot  recover, 
And  the  jury  should  find  the  issues  for  the  defendant.    . 

^(10)  The  defendant  is  not  required  to  have  cross-streets  and  cross-walks 
^o  constructed  as  to  secure  immunity  in  using  them;  nor  is  it  bound  to  em- 
ploy the  utmost  care  and  exertion  to  that  end.  Its  duty,  under  the  law,  is 
only  to  see  that  its  cross-walks  are  reasonably  safe  for  persons  exercising  or- 
dinary care  and  caution. 

"(11)  If  you  find  that  the  seat  was  improperly  fastened  to  the  wagon  at 
the  time  of  the  accident,  and  that  the  accident  would  not  have  occurred  but 
for  that  fact,  then  you  will  find  for  the  defendant. 

"(12)  If  you  find  that  the  cross-walk  in  question  was  in  a  reasonably  good 
and  safe  condition,  under  all  the  circumstances,  you  will  find  for  the  defendant. 

"(13)  The  defective  condition  of  the  street  and  cross-walk,  if  any,  must 
have  been  the  proximate  cause  of  the  injury  to  entitle  the  plaintiff  to  recover. 

"(14)  The  rule  as  to  proximate  cause  is  this:  that  when  several  concurring 
acts  or  conditions  of  things,  one  of  them  the  wrongful  act  or  omission  of  the 
defendant,  produces  the  injury,  and  it  would  not  have  been  produced  but  for 
such  wrongful  act  or  omission,  such  act  or  omission  is  the  proximate  cause 
of  the  injury,  if  the  injury  be  one  which  might  reasonably  be  anticipated  as 
a  natural  consequence  of  the  act  or  omission. 

"(15)  If  you  find  for  the  defendant,  you  will  simply  return  a  verdict  find- 
ing for  the  defendant. 

"(16)  If  the  jury  believe  from  the  evidence,  under  these  instructions,  that 
the  plaintiff  is  entitled  to  recover,  then,  in  fixing  the  damage  which  she 
ought  to  recover,  you  may  take  into  consideration  all  the  circumstances  sur- 
rounding the  case,  so  far  as  they  are  shown  by  the  evidence, — such  as  the  cir- 
cumstances attending  the  injury;  the  pain  she  has  suffered,  if  any;  the  ex- 
tent and  duration  of  the  injury, — and  give  such  damages  as  you  believe  from 
the  evidence  she  has  sustained.     [Defendant  excepts.]" 

Instruction  No.  1,  of  instructions  prayed  by  counsel  for  defendant,  the  re- 
fusal to  give  which  is  now  assigned  for  error  by  the  plaintiff  in  error,  is  not 
found  in  the  transcript. 

I  have  copied  so  much  of  the  testimony  given  on  behalf  of  the  plaintiff  in 
the  court  below  as  is  devoted  to  the  facts  and  circumstances  of  the  injury  to 
the  plaintiff,  and  the  condition  of  the  street  and  crossing  at  the  time  of  the 
accident ;  also,  so  much  of  the  testimony  offered  and  given  on  the  part  of  the 
defendant  as  is  deemed  necessary  to  show  the  applicability  of  the  last  part  of 
the  opinion.  I  have  also  copied  the  instructions  entire  for  the  purpose  of 
showing  what  was  not  given  as  well  as  what  was.  It  will  be  seen  from  the 
testimony  that  while  the  shape  of  the  wooden  cross-walk,  with  its  approaches, 
may  have  been  clearly  shown  to  the  trial  court  and  jury  by  means  of  the 
illustrations  shown  by  putting  books  together,  yet  it  is  impossible  to  test  here 
the  correctness  of  such  illustrations,  as  they  could  not  be  presented  in  the 
bill  of  exceptions.  But,  so  far  as  we  can  understand  the  testimony  as  to  the 
•elevation  of  the  cross-walk,  it  was  from  six  to  eight  inches  above  the  general 
level  of  the  street.  The  top  planks  were  placed  on  sills,  placed  lengthwise 
of  the  street.  These  sills  w«re  2x6  pine  boards.  The  planks  of  the  walk 
were  of  the  same  material  and  dimensions.  There  is  a  confiict  of  testimony 
as  to  whether  these  sills  were  or  were  not  set  into  the  ground.  If  they  were 
not,  the  elevation  of  the  cross-walk  was  eight  inches  above  the  general  level; 
yet  no  witness  places  it  above  six  or  seven  inches.    The  sills  were  slanted  or 
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beveled  off  at  the  ends,  and  side  boards,  or,  as  the  witnesses  call  them,  ap- 
proach boards,  were  spilced  on.  to  the  ends,  extending  from  the  top  of  the 
boards  of  the  walk  towards  tlie  ground.  These  boards  being  of  the  same 
width  as  the  sills,  and  necessarily  projecting  two  inches  above  the  top  of  the 
sills,  in  order  to  be  even  with  the  upper  surface  of  the  walk,  and  the  ends  of 
the  sills  being  cut  slanting  or  beveled,  they  would  not  quite  reach  the  ground 
in  any  event,  even  if  the  sills  were  sunk  into  the  ground,  as  stated  by  one 
or  more  witnesses.  The  space  between  the  lower  edge  of  the  side  or  ap- 
proach boards  and  the  ground  was,  by  the  great  weight  of  the  testimony, 
shown  to  have  been  filled  with  eai'th,  which  extended  out  at  an  indefinite 
angle  to  the  general  level. 

For  aught  that  appears  in  the  testimony  the  above  is  the  proper  and  ap- 
proved plan  for  the  construction  of  wooden  cross-walks.  Indeed  the  only  evi- 
dence that  it  is  not,  if  any,  is  that  furnished  by  the  fact  of  the  injury  to  the 
defendant  in  error  which  furnished  the  occasion  for  this  litigation.  It  can- 
not be  denied  that  the  force  of  such  evidence  is  greatly  weakened,  if  not  en- 
tirely neutralized,  by  the  accompanying  evidence  of  the  sudden  starting  up  of 
the  team  behind  which  the  injured  party  was  riding  just  as  the  vehicle  was 
crossing  the  walk ;  and  the  fact  that  she,  as  well  as  her  companions  occupy- 
ing the  seat  with  her,  fell  backwards,  and  not  forwards,  from  the  vehicle. 
In  this  connection  I  refer  to  instruction  No.  5  of  the  foregoing  instructions. 
As  matter  of  law  I  see  no  objection  to  this  instruction ;  but  to  render  it  ap- 
plicsible  there  should  be  evidence  outside  of,  and  disconnected  with,  the  ac- 
cident itself  from  which  the  jury  could  find  "that  the  city  authorities  were 
guilty  of  negligence  in  not  remedying  such  defect."  As  we  have  already 
seen,  there  was  no  such  evidence.  Had  the  cross-walk  been  shown  to  have 
been  negligently  and  improperly  built,  so  as  to  constitute  it  an  unlawful 
structure,  the  jury  may  have  found  it,  rather  than  the  sudden  springing  for- 
word  of  the  team,  to  have  been  the  proximate  cause  of  the  injury;  but  to  say 
that  the  defective  cross-walk  shall  be,  of  the  two,  selected  as  the  proximate 
cause  of  tlie  injury  because  defective  cross-walks  are  evidence  of  negligence 
on  the  part  of  the  city  authorities,  and  then  that  this  cross-walk  was  defect- 
ive because  of  this  injury,  is  to  reason  in  a  circle,  and  cannot  be  accepted  as 
satisfactory;  and  such  must  have  been  the  course  of  reasoning  by  which  the 
jury,  under  the  instruction  now  being  considered,  found  their  verdict.  I 
think  that  the  instruction  misled  them  into  the  belief  that  there  was  evidence 
l)efore  them  from  which  they  might  find  that  the  city  authorities  were  guilty 
of  negligence  in  not  remedying  defects  in  the  cross-walk  not  shown  to  exist, 
and  hence  was  erroneous. 

The  weight  of  the  evidence  certainly  was,  as  testified  to  by  W.  A.  Beed, 
that" at  the  time  the  cross-walk  was  constructed  there  was  earth  filled  in  be* 
tween  the  lower  or  outside  corner  or  edge  of  the  approach  board  and  the 
ground,  which  earth  so  filled  in  extended  out  from  a  foot  to  18  inches  from 
the  said  approach  board.  There  was  also  some  evidence  tending  to  prove  that 
some  of  this  earth  had  been  washed  away  by  rains,  leaving  the  south  side 
of  the  cross-walk  more  abrupt  at  the  time  of  the  injury.  It  is  possible  that 
the  condition  of  the  walk  on  the  south  side  may  have  been  such  that,  had  the 
city  authorities  had  notice  of  such  condition,  and  had,  for  any  considerable 
length  of  time,  failed  to  restore  the  earth  approach,  it  would  have  been  evi- 
dence of  negligence  on  the  part  of  the  city.  "But,"  sajrs  Dillon,  "as  in  such 
case  tJie  basin  of  the  action  is  negligence,  notice  to  the  corporation  of  the  de- 
fect which  caused  th^  injury,  or  facts  from  which  notice  thereof  may  reason- 
ably be  inferred,  or  proof  of  circumstances  from  which  it  appears  that  the  de- 
fect ought  to  have  been  known  and  remedied  by  it,  is  essential  to  liability." 
2  Dill.  Mun.  Corp.  §  1024. 

In  the  case  at  bar  there  was  no  evidence  of  notice  to  the  corporation,  nor 
of  any  fact  from  which  such  notice  might  be  inferred.    Nor  was  the  defect 
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in  the  sidewalk,  as  sworn  to  by  any  witness,  of  such  a  character  as  to  make* 
it  apparent  that  it  ought  necessarily  to  have  been  known  by  the  city  author- 
ities. No  reference  having  been  made  to  the  question  of  notice  by  the  court,, 
in  any  of  the  instructions,  it  may  be  said  that  it  was  the  duty  of  the  defend- 
ant to  present  an  instruction  embodying  the  law  on  that  subject  as  applicable- 
to  the  case,  and  that  a  failure  to  do  so  amounts  to  a  waiver  of  all  objectioa 
on  that  account.  This  would  be  true  were  it  not  for  the  consideration  that, 
notice  to  the  corporation  is  an  essential  ingredient  of  the  cause  of  action 
against  the  defendant.  It  is  a  material  link  in  the  chain  of  facts  necessaiy 
to  fasten  liability  for  the  injury  to  the  plaintiff  upon  the  city.  This  indispen- 
sable link,  then,  being  wanting,  the  plaintiff^s  evidence  fails  to  sustain  the 
verdict  against  the  defendant.  Ko  laches  on  the  part  of  the  defendant  short 
of  a  failure  to  apply  for  relief  to  the  appellate  court  would  amount  to  a  waiver 
of  siu-h  defect. 

Alth<»ugh  this  opinion  has  already  reached  an  unusual  length,  as  there  must, 
be  a  II  'W  trial,  I  deem  itproper  to  call  attention  to  the  ruling  of  the  court 
striking  out  the  testimony  of  the  witness  Charles  Le  Count  of  the  measuring 
by  him  of  the  wooden  structure  of  the  cross-walk,  and  the  result  of  such  meas- 
urem<  nt.  As  we  have  already  seen,  the  witness  Seymour  Spellman  had  sworn, 
that  the  cause  of  the  injuiy  was  the  abruptness  of  the  cross-walk,  and  the 
witness  Le  Count  testified  that  at  the  time  of  the  accident  there  was  dirt 
thrown  on  the  2x6  plank,  which  were  "put  on  for  a  slant, "  which  dirt  "might 
have  come  up  an  inch  on  the  approach,"  and  extended  back  from  the  edge  of 
the  approach  from  a  foot  to  18  inches.  It  therefore  became  and  was  mate- 
rial to  show  at  what  angle  the  said  approach  board  extended  down.  With 
that  shown  in  evidence,  the  jury  could  come  to  an  intelligent  conclusion  as 
to  whether  the  abruptness  of  the  face  or  elevation  of  the  crossing  was  the- 
proximate  cause  of  the  injury  or  not.  Such  being  the  case,  and  it  being  clearly 
proved  that  the  wooden  structure  of  the  walk  was  firmly  spiked  together,  and 
remained  so  at  the  time  of  the  measurement,  each  plank  retaining  the  same- 
relative  position  towards  the  other  pieces,  I  think  that  the  testimony  was  ma» 
terial  and  proper,  and  that  to  take  it  away  from  the  jury  was  error. 

The  judgment  of  the  district  court  is  reversed*  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  law. 


M    I      /       j  /j^*/6pielman  tj.  Flynn. 
^      ^  Filed  March  11.  1886. 

1.  Jdbttcics  of  thb  Psacb— JuBisDicrioN—AcrioN  AGAINST  Shkbiff. 

When  the  amount  claimed  does  not  exceed  $200,  and  an  action  isbroneht  against 
tlie  sslieriff  for  the  value  of  property  sold  by  him  under  an  execution  in  his  handSr 
and  tliere  is  no  charge  of  misconduct,  a  justice  of  the  peace  has  jurisdiction. 

2.  EviDKNCK— Reporter's  Minutes— Copies. 

X  certified  copy  of  the  stenographic  reporter's  record  of  proceedings  in  the  dis- 
trict court  is  admissible  in  all  cases  where  the  original  would  be ;  and  where  the 
]>ariiGS  stipulate  that  the  evidence  of  a  witness  on  a  former  trial  may  be  used,  in- 
stead of  taking  his  deposition,  the  stipulation  should  be  enforced. 

8.  Same— Inspection  op  Documbntb— Public  Records. 

Scc.tiou  396  of  the  Ck>de,  for  inspection  of  books,  papers,  or  documents  in  the 
haiuU  of  the  adverse  party,  does  not  apply  to  copies  of  public  record  open  to  in* 
spection  of  both  parties,  and  a  copy  of  which  may  be  obtained  by  either  or  both 
parties  upon  payment  of  the  necessary  fees. 

4.  CoNTTNUANCB— Suppression  of  Testimony. 

When  material  testimony  is  suppressed,  without  which  the  party  In  whose  fietvor 
it  was  taken  cannot  safely  proceed  to  trial,  the  court,  upon  the  application  of  8uch> 
party,  and  upon  such  terms  as  may  be  just,  should  grant  a  continuance. 

Reese,  J.,  dissenting. 
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Error  from  Platte  county. 

McAllister  Bros.,  for  plaintiff.  M.  Whitmoyer  ani  Cornelius  &  Sullivan, 
for  defendant. 

Maxwell,  C.  J.  This  action  was  brought  before  a  justice  of  the  peace  of 
Platte  county,  by  Thomas  Flynn  against  Benjamin  Spielman,  David  Ander- 
son, Joseph  Schraitz,  Peter  Ziback,  George  Berney,  W.  D.  Davis,  Henry  Ah- 
rens,  Gerhart  Loseke,  and  Charles  Medsedel,  to  recover  the  value  of  14  calves 
which  it  is  alleged  Spielman,  as  sheriff  of  Platte  county,  levied  upon  and  sold. 
The  cause  was  removed,  under  the  statute,  to  the  county  court  of  Platte 
county,  the  names  of  the  sureties  being  stricken  from  the  bill  of  particulars. 
A  trial  was  had  in  the  county  court,  from  which  an  appeal  was  taken  to  the 
district  court.  The  petition  filed  in  the  district  court  is  as  follows:  "  Plain- 
tiff complains  of  defendant,  and  alleges  that  said  defendant,  on  the  twenty- 
fourth  day  of  December,  1881,  imlawfully  and  forcibly  took  from  the  prem-' 
ises  of  plaintiff,  and  forcibly  and  unlawfully  carried  away,  fourteen  (14) 
yearling  calves,  of  the  value  of  fifteen  dollars  ($15)  each,  the  property  of 
plaintiff,  and  still  unlawfully  detains  the  same,  to  the  damage  of  the  plain- 
tiff in  the  sum  of  one  hundred  and  ninety  dollars,  ($190,)  for  which  sum 
plaintiff  prays  judgment,  with  interest,"  etc.  Spielman  in  his  answer  states, 
in  substance,  that  at  the  time  indicated  he  was  sheriff  of  Platte  county;  that, 
at  the  September  term  of  the  district  court  of  said  county,  one  Peter  Kleu- 
chin  recovered  a  judgment  against  one  Michael  O'Hearn  for  the  sum  of  $900 
and  costs;  that  on  the  twenty-third  day  of  December,  1881,  said  judgment 
bein.r  in  full  force  and  effect,  the  clerk  of  said  court  issued  an  execution 
Uu»eon  directed  to  said  Spielman  as  sheriff;  that  on  said  day  said  Flynn 
"pretended  to  purchase  said  calves  from  said  Michael  O'Hearn,  and  did  take 
possession  of  said  calves,  and  remove  them  from  the  custcxiy  and  possession 
of  said  Michael  O'Hearn,  under  and  by  virtue  of  a  fraudulent  and  corrupt 
conspiracy  with  said  Michael  O'Hearn  to  hinder,  delay,  and  defeat  the  collec-' 
lion  of  said  execution;"  and  that,  "acting  as  such  sheriff,  he  levied  upon  and 
sold  said  calves."  Flynn  in  his  reply  admits  that  Spielman  was  sheriff,  and 
was  acting  under  an  execution  as  alleged;  "admits  that  one  Peter  Kleuchin 
recovered  a  judgment  against  O'Hearn,  and  that  at  said  time  said  judgment 
was  not  satisfied;"  "admits  that,  at  the  time  said  calves  were  seized  by  said 
defendant,  they  were  in  his  possession,  and  denies  each  and  every  other  alle- 
gation of  said  answer." 

The  issues  made  by  the  pleadings  have  been  stated,  because,  to  some  extent 
at  least,  they  seem  to  have  been  lost  sight  of  in  the  trial  of  the  case,  and  as 
an  answer  to  the  first  objection  of  the  plaintiff  in  error,  that  the  action  is 
brought  to  recover  for  misconduct  of  an  oflicer  in  oflSce,  in  which  a  justice  of 
the  peace  would  not  have  jurisdiction.  An  examination  of  the  petition  will 
show  that  the  action  is  for  the  conversion  of  the  property, — for  its  value,  and 
not  for  misconduct.  In  this  regard  the  action  is  substantially  like  that  of 
Miller  v.  Rohy,  9  Neb.  471,  S.  C.  4  N.  W.  Rep.  65,  and  Neihardt  v.  Kilmer, 
12  Neb.  35,  S.  C.  10  N.  W.  Rep.  531.  In  the  latter  case  it  is  said  in  the  sylla- 
bus  that  a  justice  of  the  peace  has  jurisdiction  of  an  action  for  the  taking  and 
converting  of  personal  chattels  of  the  value  of  $200  or  under,  and  is  not  ousted 
of  such  jurisdiction  by  pleading  and  proof  that  defendant  took  such  chattels 
by  virtue  of  an  execution,  he  being  the  sheriff.  These  cases  are  decisive  of 
this  question,  and  the  first  objection  is  not  sustained. 

2.  That  the  court  erred  in  suppressing  the  testimony  of  Spielman.  The  rec- 
ord contains  the  following  stipulation: 

*^ThorMi8  Flynn  v.  Benjamin  Spielman, 

"STIPUIiATION. 

''It  is  hereby  stipulated  and  agreed  by  the  parties  hereto  that  the  evidence 
of  Benjamin  Spielman,  so  given  on  the  trial  of  this  case,  March  1883,  may 
v.27N.w.no.2 — 15 
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be  used  and  given  in  the  next  trial  of  this  case  as  his  testimony,  provided  that 
lie  is  not  present  or  within  the  jurisdiction  of  tlie  court  at  the  time  of  trial* 
July  20,  1883." 

This  stipulation  was  signed  by  the  attorneys  for  both  parties.  It  appr^a. .. 
that  the  attorneys  for  the  defendant  below  had  procured  from  the  court  re- 
porter a  copy  of  the  testimony  of  Spielman  on  the  former  trial ;  that  on  tlie 
day  of  trial  the  attorneys  for  the  plaintiff  below  asked  for  an  order  to  permit 
them  to  inspect  such  testimony.  The  record  shows  that  ''thereupon  it  was 
ordered  that  counsel  for  defendant  submit  said  evidence  to  the  inspection  of 
plaintiff^s  counsel  immediately,  and  that  on  failure  so  to  do  said  evidence  be 
excluded  from  the  jury  on  the  trial  of  this  cause."  The  order  also  recites 
that  "this  motion  was  first  made  on  the  day  of  trial,  and  after  the  case  was 
called  for  trial. "  The  order  does  not  seem  to  be  complied  with,  and  when  the 
attorneys  for  the  defendant  below  offered  a  certified  copy  of  the  testimony  of 
Spielman  in  evidence  it  was  objected  to  for  the  following  reasons:  First,  be- 
cause of  the  refusal  of  the  attorneys  for  Spielman  to  permit  an  inspection  of 
the  testimony;  second^  because  there  is  nothing  to  show  that  *'this  is  the  evi- 
dence of  Benjamin  Spielman  on  the  former  trial  of  this  case;"  third,  there  is 
nothing  to  show  that  this  is  all  the  evidence  given  by  Spielman  on  the  former 
trial;  fourth,  that  there  is  no  certificate  or  anything  else  to  show  that  this  is 
a  true  and  correct  copy  of  the  testimony  of  Spielman.  These  objections  were 
sustained  and  the  testimony  excluded. 

The  certificate  is  as  follows:  "This  is  all  of  the  testimony  of  Benjamin  Spiel- 
man. [Sig.]  E.  M.  Bathes,  Court  Reporter.  Copied  by  M.  E.  AVnEELEfe," 
the  court  reporter  at  the  time  of  the  trial.  This  certificate,  although  not  very 
formal,  is  sufficient  pritTia/acte,  to  show  a  correct  copy  of  all  of  Spielman's 
testimony. 

The  present  act  to  provide  stenographic  reporters  for  the  district  courts 
was  passed  in  1877,  and  is  substantially  embodied  in  chapter  19,  Comp.  St. 
275,  section  47  of  which  provides,  that  "the  said  reporter  shall  attend  all  terms 
of  the  district  court  held  within  and  for  the  district  for  which  he  is  appointed, 
and  shall  make  a  stenographic  report  of  all  oral  proceedings  had  in  such  court, 
including  the  testimony  of  witnesses,  with  the  questions  to  them,  verbatim, 
and  any  further  proceedings  or  matters  when  directed  by  the  presiding  judge 
so  to  do."  Section  48  provides  that  "said  reporter  shall  keep  and  maintain 
an  office  within  the  district  for  which  he  shall  be  appointed,  and  shall  keep 
and  preserve  in  his  said  office  all  stenographic  reports  made  by  him,  as  in  this 
subdivision  required.  Such  records  sliall  be  the  property  of  the  state,  and 
upon  the  termination  of  his  office  the  said  reporter  shall  deliver  the  same  to 
his  successor  in  office."  Section  49  makes  it  "the  duty  of  such  reporter  to 
furnish,  on  the  application  of  the  district  attorney,  or  any  party  to  a  suit  in 
which  a  stenographic  record  of  proceedings  has  been  made,  a  long-hand  copy 
of  the  proceedings  so  recorded,  or  any  part  thereof,  for  which  he  shall  be  en- 
titled to  receive,  in  addition  to  his  salary,  a  fee  of  five  cents  per  hundred 
words,  to  be  paid  by  the  party  requesting  the  same,"  etc. 

It  will  be  observed  that  the  statute  makes  the  office  a  public  one,  and  re- 
quires it  to  be  kept  in  the  district  where  the  reporter  is  exercising  the  duties 
of  his  office;  that  the  reports  themselves  are  designated  records,  and  declared 
to  belong  to  tha  state,  and  it  is  made  the  duty  of  the  reporter  to  furnish  a 
long-hand  copy  of  the  proceedings  in  a  suit,  or  any  part  thereof,  to  any  party 
to  the  action.  From  the  necessity  of  the  case  such  transcripts  must  be  certi- 
fied. Section  408  of  the  Code  provides  that  "duly-certified  copies  of  all  rec- 
ords and  entries  or  papers  belonging  to  any  public  office,  or  by  authority  of 
law  filed  to  be  kept  therein,  shall  be  evidence  in  all  cases,  of  equal  credibility 
with  the  original  records  or  psipers  so  filed."  This  section,  no  doubt,  applies 
to  the  records  of  evidence  kept  in  pursuance  of  law  by  a  court  reporter,  and 
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tlie  copy  would  be  admissible  in  all  cases  where  it  would  be  proper  to  use  the 
original.  Chapter  74  of  the  Compiled  Statutes  authorizes  all  persons  inter- 
ested in  the  examination  of  public  records  to  make  such  examination  free  of 
eharge,  during  the  hours  the  respective  offices  are  kept  open. 

The  original  was  open  to  the  inspection  of  either  party,  and  either  or  both, 
upon  payment  of  the  necessary  expenses,  could  have  procured  a  copy.  There 
was  no  reason,  therefore,  for  demanding  before  the  copy  was  offered  in  evi- 
dence, an  inspection  of  the  same,  or  for  the  court  to  make  a  compliance  with 
such  order  a  condition  of  offering  the  copy  in  evidence.  Had  the  original 
record  been  lost  or  destroyed,  the  rule  no  doubt  would  be  different,  because 
then  the  copy  would  perhaps  be  the  best  evidence  of  what  the  original  was. 
Section  394  of  the  Code  provides  that  "either  party  or  his  attorney  may  de* 
mand  of  the  adverse  party  an  inspection  and  copy,  or  permission  to  take  a 
copy  of  a  book,  paper,  or  document  in  his  possession  or  under  his  control, 
ooiitaining  evidence  relating  to  the  merits  of  the  action  or  defense."  It  is 
pretty  dear  that  this  section  relates  to  books,  papers,  or  instruments  where 
the  originals,  or  at  least  the  exclusive  copies,  are  in  possession  of  the  adverse 
party,  and  does  not  refer  to  public  records  open  to  the  inspection  of  either. 
The  question  is  fully  discussed  in  PhiL  Ev.  (4th  Amer.  Ed.)  804-336,  and, 
although  our  statute  has  enlarged  the  rule  somewhat,  the  writer  has  been 
unable  to  find  a  single  case  to  sustain  the  ruling  of  the  court  below.  The 
court  therefore  erred  in  its  order,  and  under  the  stipulation  of  the  parties, 
in  excluding  the  testimony  of  Spiel  man. 

3.  The  testimony  of  Spielman  was  material  to  his  defense,  without  which 
it  is  apparent  he  could  not  safely  proceed  to  triaL  The  court,  therefore, 
having  established  that,  should  have  granted  a  continuance.  Suppose  this 
testimony  had  been  in  the  form  of  a  deposition  which,  on  the  motion  of  the 
adverse  party,  had  been  suppressed,  it  will  not  be  seriously  contended  that 
the  defendant  below  upon  terms  as  to  the  payment  of  costs  would  not  have 
been  entitled  to  a  continuance.  He  is  equally  so  now.  There  is  no  doubt 
the  copy  of  Spielman's  evidence  set  out  in  the  record  is  substantially  what  he 
would  have  testified  to  had  his  deposition  been  taken.  Where,  therefore, 
such  evidence  is  suppressed,  and  it  is  so  material  that  the  party  in  whose 
favor  it  was  taken  cannot  safely  proceed  to  trial,  a  continuance  upon  such 
terms  as  may  be  just  should  be  granted. 

4.  As  stated  at  the  outset,  the  case  was  not  tried  upon  the  issues  made  by 
the  pleadings.  This  issue  is  simply  whether  the  transfer  of  the  property  in 
question  was  made  to  hinder  or  "defraud  creditors  of  O'Hearn.  The  case 
must  be  tried  upon  the  facts  then  existing,  not  upon  what  may  have  trans- 
pired between  O^Hearn  and  qther  parties  months  afterwards.  In  other  words 
did  O'Hearn  transfer  this  property  to  Flynn  to  prevent  it  from  being  applied 
in  payment  of  his  debts,  and  did  Fiynn  have  knowledge  of  such  facts,  in  con- 
nection therewith,  as  would  have  put  a  man  of  ordinary  prudence  upon  in- 
quiry? This  must  be  determined  from  the  facts  and  circumstances  then  ex- 
isting.   As  there  must  be  a  retrial  of  this  case,  we  will  not  discuss  the  facts. 

Some  objection  is  made  to  the  instructions;  but,  as  in  the  next  trial  the 
actual  questions  involved,  and  no  other,  will  probably  be  tried,  it  is  unnec- 
essary to  review  them. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  remanded 
for  further  proceedings. 

Reese,  J.,  {dissenting,)  I  cannot  agree  with  my  associates  in  the  conclu- 
sion reached  in  the  case,  in  holding  that  the  trial  court  erred  in  the  exclusion 
of  the  testimony  of  plaintiff  in  error  offered  on  the  trial  of  this  cause.  By 
reference  to  the  stipuhition  it  may  be  seen  that  the  testimony  of  Spielmaa 
might  be  used  and  given  in  evidence  on  the  trial.  There  is  no  intimation  in 
the  record  anywhere  that  the  copy  of  the  testimony  was  the  special  property 
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of  plaintiff  in  error,  that  it  had  been  procured  at  his  expense,  or  that  it  was 
not  the  property  of  defendant  in  error,  nor  procured  at  the  joint  expense  of 
botJi.  It  WHS  stipniated  that  this  testimony  might  be  used  in  the  trial,  not 
by  phiintlif  in  error,  to  the  exclusion  of  defendant  in  error,  but  rather  by 
either  party  to  the  action.  For  aught  that  appears,  and  in  support  of  the  hold- 
ing of  the  trial  court,  we  must  presume,  and  a  proper  construction  of  the  stip- 
ulation must  be,  that  either  party  had  the  right  to  use  this  testimony.  At 
tile  commencement  of  the  trial  defendant  in  error  asked  permission  to  see  this 
testimony,  presumably  that  he  might  use  it,  or  perhaps  to  examine  it,  to  as- 
certain whether  or  not  he  desired  to  exercise  his  right  to  introduce  it.  He 
was  refused  the  use  of  it,  which,  by  the  stipulation,  was  his  right.  The  court 
was  asked  to  order  the  production  of  the  testimony.  Upon  a  full  hearing, 
and,  presumably,  upon  a  full  knowledge  of  the  facts,  he  ordered  plaintiff  in 
error  to  produce  the  desired  paper.  This  order  was  conditional,  easy  to  be 
complied  with,  reasonable,  and  no  doubt  just.  The  application  appealed  to 
the  discretion  of  the  court.  It  must  be  presumed,  in  the  absence  of  a  con- 
trary showing,  that  the  order  of  the  court  was  based  upon  sufficient  evidence. 
It  would  be  a  waste  of  time  here  to  cite  the  many  and  uniform  decisions  of 
this  court  to  the  effect  that  error  will  never  be  presumed ;  it  must  affirmatively 
appear.  Nothing  is  here  to  show  what  the  evidence  upon  which  the  court 
acted  was;  but  were  it  otherwise  I  think  a  decision  which  would  deprive  a 
trial  court  of  the  necessary  and  proper  discretion  in  such  a  case  would  be 
wrong.  I  cannot  see  how  it  can  possibly  ** affirmatively  appear"  that  the 
court  erred  in  making  the  order. 

After  the  order  was  made,  plaintiff  in  error,  with  full  knowledge  that  he 
could  not  introduce  the  testimony  without  a  compliance,  defied  the  court  and 
its  order,  and  refused  to  allow  an  inspection  of  the  testimony.  If  the  order 
was  right,  which  it  must  be  presumed  to  be,  the  court  did  right  in  enforcing 
it.  When  the  lime  comes  that  an  order  of  court,  made  in  a  case  then  on  trial, 
concerning  documents  and  instruments  to  be  used  in  evidence,  and  to  which 
the  parties  by  their  stipulation  are  equally  entitled,  may  be  promptly  reversed 
and  nullified  by  one  of  the  parties  to  the  action,  and  the  authority  of  the  court 
be  thus  ignored,  it  will  then  be  time  for  the  judge  to  vacate  the  bench  and 
seek  some  other  field  of  labor. 

Again,  there  is  nothing  in,  on,  or  about  the  offered  testimony  anywhere  to 
show  that  it  is  the  testimony  of  plaintiff  in  error,  "given  in  the  trial  of  this 
case  in  March,  1883,"  or  at  any  other  time.  It  is  headed  with  the  words 
"Direct  examination  of  Benjamin  Spielman  by  Mr.  McAllister,"  and  is  fol- 
lowed by  the  words,  "This  is  all  of  the  testimony  of  Benjamin  Spielman," 
and  to  which  the  name  of  the  court  reporter  is  added  in  print  by  the  type- 
writer. Whence  the  testimony  was  taken,  in  what  court,  in  what  case,  no- 
where appears.  As  to  whether  Mr.  Wheeler  was  court  reporter  at  the  time 
he  made  the  copy,  or  whether  he  copied  it  from  the  records  of  his  office,  no- 
where appears.  For  the  purposes  of  this  case  we  may  admit  all  that  is  said 
in  the  opinion  of  the  majority  as  to  the  reports  of  the  evidence  being  records, 
and  that  duly  ceilified  copies  may  be  used,  etc.,  and  that  they  are  entitled  to 
all  the  credit  of  certified  copies  of  any  records.  But  how  is  this  copy  certi- 
fied? It  cannot  be  claimed  that  E.  M.  Battis  copied  it,  for  it  is  shown  af- 
firmatively that  it  is  copied  by  Mr.  Wheeler.  If  it  is  "duly"  certified  by  him, 
that  certificate  is  all  included  in  the  words  "copied  by."  Again,  this  "cer- 
tificate," if  such  it  is,  is  not  signed  officially;  no  official  title  being  used. 
Suppose,  in  a  case  on  trial,  it  should  be  stipulated  that  a  judgment  of  a  court 
between  the  paities  might  be  "used  and  given"  in  the  trial;  but,  instead  of 
the  judgment,  a  party  presents  a  copy  of  a  judgment,  which  failed  to  show 
the  parties  between  whom  it  was  rendered,  and,  instead  of  the  usual  official 
certificate  as  to  its  genuineness,  etc.,  it  should  be  followed  by  the  words 
"copied  by  John  Doe,"  without  any  suggestion  of  official  character  on  the 
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part  of  the  copyist:  would  it  be  treated  by  any  court  as  a  "duly-certified  copy" 
of  the  Judgment  referred  to  in  the  stipulation?  If  so,  I  confess  that  my 
reading  has  been  at  fault. 


Wells  v.  Lamb. 

Filed  March  17,  1886. 

AsBiGirafEifT  FOR  Bknetit  of  Cbeditorb—"  Execution  "  o»  Deed,  Defined. 

That  part  of  section  6  of  chapter  6  of  the  Compiled  Statutes  which  requires  an  as- 
signment of  property  for  the  benefit  of  creditors  to  be  recorded  within  24  hours  af- 
ter its  execution,  construed,  and  the  word  '*  execution  "  field  to  include  the  delivery 
of  the  assignment,  and  the  sarrender  of  control  over  it. 

Error  from  Gage  county.     On  rehearing. 

2V.  K,  Qriggs,  for  plaintiff.    /.  E,  Cobbey,  for  defendant. 

Keese,  J.  This  cause  was  decided  at  the  last  term  of  this  court,  and  is 
reported  in  18  Neb.  852,  also  in  24  N.  W.  Rep.  682.  A  motion  for  a  rehear- 
ing having  been  granted,  it  has  been  submitted  upon  able  and  exhaustive 
briefs  and  printed  arguments.  To  the  questions  involved  we  have  given 
close  attention,  and  are  led  to  the  conclusion  that  the  first  decision  is  correct 
and  must  stand.  It  is  not  deemed  necessary,  even  had  we  the  time  at  our 
disposal,  to  enter  into  an  elaborate  view  of  the  positions  contended  for  by 
plaintiffs  in  error,  and  we  must  be  content  by  simply  stating  our  conclusion 
upon  one  point  which  seems  to  be  urged  with  much  earnestness  by  them.  It 
is  insisted  that,  as  more  than  24  hours  elapsed  after  the  signing  of  the  assign- 
ment and  before  it  was  recorded,  therefore  it  is  void  under  the  provisions  of 
the  assignment  law  of  this  state, — Comp.  St.  c.  6,  especial  attention  being 
called  to  sections  1  and  6  thereof. 

Section  6  provides  that  the  assignment  shall  be  in  writing;  shall  be  executed 
and  acknowledged  as  conveyances  of  real  estate,  in  order  to  entitle  it  to  be  re- 
corded; "and  within  twenty-four  hours  after  its  execution,  it  shall  be  filed 
for  record  in  the  clerk's  ofiice  of  the  county  in  which  the  assignee  resides.*' 
It  is  contended  that  the  word  "execution''  in  this  quoted  clause  refers  merely 
to  the  signing,  and  not  to  such  other  acts  as  may  be  necessary  to  pass  the  title 
to  the  assigned  property  beyond  the  reach  or  dominion  of  the  assignor.  We 
cannot  adopt  this  construction,  and  give  such  limited  meaning  to  the  word. 
It  is  conceded  that  there  is  no  fixed  rule  of  law  as  to  the  meaning  of  the  word 
"executed"  or  "execution"  as  applied  to  the  making  and  completion  of  writ- 
ten instruments,  and  that  it  is  often  used  as  including  all  acts  that  may  be 
necessary  to  make  it  a  complete  transaction ;  but  it  i?  contended  that  as  used  in 
the  act  the  sense  in  which  it  must  be  applied,  in  connection  with  the  context, 
most  be  limited  simply  to  signing. 

We  do  not  care  now  to  discuss  whether  the  language  of  the  first  section  is 
intended  to  apply  with  .strictness  and  exaction  to  the  matter  of  record- 
ing; but,  for  the  purposes  of  this  case,  may  grant  all  that  is  claimed  by 
plaintiff  in  error  for  it.  By  section  5  it  is  provided  that  the  sheriff  of  the 
county  where  the  assignor  resides,  must  be  nained  as  the  assignee.  The 
assignment  must  be  delivered  to  some  one  to  give  it  effect.  This  delivery 
would  naturally  be  to  the  sheriff,  yet  it  is  quite  probable,  as  claimed  by 
plaintiff  in  error,  that  it  might  be  delivered  to  the  county  clerk,  for  record, 
by  the  assignor,  and  the  title  l)e  thus  passed  by  act  of  law  to  the  sheriff, 
without  any  formal  acceptance  by  him.  But  it  seems  to  us  that  before  the 
instrument  can  have  any  legal  force  or  effect, — in  other  words,  before  it  can 
be  said  to  be  executed, — it  must  pass  from  the  control  and  dominion  of  the  as- 
signor. It  could  not  be  claimed  that,  if  a  debtor  should  write  out  and  sign 
an  instrument  of  assignment,  but,  being  uncertain  as  to  the  necessity  of  the 
step,  place  it  in  his  pocket  or  safe,  that  such  assignment  would  be  executed. 
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and  his  right  to  pay  his  debts  and  continue  in  business  would  be  destroyed. 
Kor  could  it  be  said  that  if  afterwards,  but  not  within  24  hours,  he  should 
find  it  necessary  to  carry  out  his  previously  formed  purpose,  the  assignment 
would  have  to  be  rewritten  and  signed,  in  order  that  it  might  be  recorded 
within  twenty-four  hours  from  its  execution,  that  it  might  not  be  void. 
Such  a  construction  would  not  only  do  violence  to  the  general  spirit  and  pur- 
pose of  the  assignment,  but  would  result  in  rendering  a  compliance  with  the 
act,  in  many  instances,  entirely  impracticable.  The  statute  is  remedial,  and 
should  receive  a  reasonable  and  liberid  construction. 

There  being  no  error  in  the  decision  of  the  district  court,  the  judgment  Is 
affirmed. 


Hicks,  Etc.,  Co.,  v.  Magc  and  another. 
Filed  March  17, 1886. 

HOIIESTEAD — SUBPLUS  CONVEYED  TO  WiFE. 

Where  a  homestead  of  greater  value  than  $2,000  is  transferred  from  a  hnsband  to 
his  wife  without  consideration,  and  still  occupied  as  a  homestead,  the  surplus  in 
value  over  $2,000  will  be  liable  in  the  hands  of  the  wife  for  the  debts  of  the  husband 
contracted  before  the  transfer,  in  the  same  manner  as  though  the  title  had  remained 
in  the  husband. 

Appeal  from  Fillmore  county. 

Billings  <&  Donisthorpe,  for  plaintiff.  G,  D.  Mathewson,  pro  se. 
Maxwell,  C.  J.  This  is  a  creditors'  bill,  filed  by  the  plaintiffs  against  the 
defendants  to  subject  certain  real  estate  to  the  payment  of  their  judgments. 
A  demurrer  to  the  petition  was  sustained  in  the  court  below,  and  the  action 
dismissed.  The  plaintiffs  appeal.  It  is  alleged  in  the  petition,  in  substance* 
James  £.  Mack,  in  the  year  1881,  and  ever  since,  has  been  engaged,  among 
other  things,  in  retailing  cigars  at  Genoa,  in  Fillmore  county,  this  state,  and 
has,  at  various  times,  purchased  from  the  plaintiff  large  quantities  of  goods; 
that  he  has  asked  for  and  obtained  credit  upon  the  faith  that  he  was  the  owner 
of  the  west  28  feet  of  lot  87,  in  the  town  of  Geneva,  in  Fillmore  county,  in 
this  state,  with  all  the  buildings  and  appurtenances  thereunto  belonging:  that 
in  the  tnonth  of  January  or  February,  1885,  said  Mack  purchased  a  bill  of 
goods  of  the  plaintiff,  amounting  to  $143.75,  upon  the  faith  that  he  waa  still 
the  owner  of  said  property;  that  in  August,  1885,  the  plaintiff  recovered  a 
judgment  on  said  debt,  in  the  county  court  of  Fillmore  county,  a  transcript 
of  which  was  duly  filed  in  the  office  of  the  clerk  of  the  district  court  of  that 
county,  and  an  execution  issued  thereon  against  the  goods  and  chattels,  lands 
and  tenements,  of  said  Mack,  which  execution  was  thereafter,  and  before  the 
commencement  of  this  action,  duly  returned  by  the  sheriff  of  said  county,  in- 
dorsed, "No  property  found;"  that  during  the  summer  of  1884,  and  for  a  long 
time  prior  thereto,  said  Mack  had  purchased  goods,  wares,  and  merchandise 
of  Chinn  &  New,  of  Omaha;  that  on  or  about  the  first  day  of  September,  1884, 
there  was  due  said  firm  from  said  Mack  the  sum  of  S85,  which  was  afterwards 
secured  to  be  paid  by  a  promissory  note,  and  on  the  ninth  day  of  March,  1885, 
said  plaintiff  recovered  a  judgment  thereon  for  the  sum  of  $90.75  and  costs, 
a  transcript  of  which  judgment  was,  on  the  tenth  day  of  March,  1885,  duly 
filed  in  the  office  of  the  clerk  of  the  district  court  of  Fillmore  county,  and  an 
execution  duly  issued  thereon,  which  was  returned,  "Wholly  unpaid  and  un- 
satisfied;" that  said  judgment  is  still  unpaid,  and  on  or  about  the  twenty- 
fourth  of  August,  1885,  was  assigned  to  the  plaintiff;  that  on  the  ninth  day 
of  September,  1884,  Mack  and  wife  conveyed  said  real  estate  to  George  D. 
Mathewson,  who  thereupon,  on  the  same  day,  reconveyed  said  real  estate  to  the 
wife  of  said  Mack,  and  she  now  holds  the  legal  title  to  said  property;  that  at 
the  date  of  said  conveyance  said  Mack  was  insolvent,  and  there  was  no  con- 
sideration for  said  deed  whatever;  that  in  September,  1884,  said  Mack  gave  a 
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ch<ittel  mortgage  on  his  personal  property,  etc.,  for, the  purpose  of  preventing 
the  application  of  such  property  to  the  payment  of  his  debts,  etc.,  and  that 
said  Mack  has  no  other  property  than  that  mentioned  out  of  which  said  debts 
can  be  paid.  It  is  also  alleged  that  the  real  estate  is  of  the  value  of  $3,000. 
There  are  other  allegations  in  the  petition  to  which  it  is  deemed  unnecessary 
to  refer. 

The  question  presented  is,  does  the  petition,  under  the  liberal  rules  of  con^ 
struction  required  by  the  Code,  state  a  cause  of  action?  We  think  it  does, 
as  to  all  debts  contractetl  before  the  transfer  of  the  property,  or  with  a 
view  to  such  transfer.  Section  17,  c.32,  Comp.St.,  provides  that  "every  con- 
veyance or  assignment  in  writing,  or  otherwise,  of  any  estate  or  interest 
in  lands  or  in  goods  or  things  in  action,  or  of  any  rents  or  profits  issuing 
therefrom,  and  every  charge  upon  lands,  goods,  or  things  in  action,  or  upon 
the  rents  and  profits  thereof,  made  with  the  intent  to  hinder,  delay,  or  de- 
fraud creditors  or  persons  of  their  lawful  rights,  damages,  forfeitures,  debts, 
or  demands,  and  every  bond  or  other  evidence  of  debt  given,  suit  commenced, 
or  decree  or  judgment  suffered,  with  the  like  intent,  as  against  the  pejrson  so 
hindered,  delayed,  or  defrauded,  shall  be  void. "  As  to  all  rights  of  the  plain- 
tiffs, or  their  assignors,  existing  when  this  transfer  was  made,  the  surplus 
over  $2,000  will  be  subject  to  the  plaintiff's  demands. 

The  statute  points  out  the  procedure  where  the  homestead  is  of  greater 
value  than  $2,000,  and  it  need  not  be  referred  to  here.  A  court  of  equity 
has  full  power,  in  cases  of  this  kind,  to  set  aside  the  transfer  from  Mack  to 
his  wife,  so  far  as  it  may  be  necessary  to  subject  said  property,  in  excess  of 
$2,000,  to  the  payment  of  the  plaintiff's  claim,  existing  when  the  transfer  was 
made;  in  other  words,  to  adapt  the  relief  to  the  facts  proved.  This  can  only 
be  done  after  a  full  hearing  of  the  testimony. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 


Thomas  and  others  v,  Hinklet. 
Filed  March  17, 1886. 

1.  Irtozicatiivg  LiQiroBs — Obliobe  in*  Bond. 

A  liquor-dealer's  bond,  with  sureties,  was  given  to  the  village  of  Hebron,  instead 
of  the  state  of  Nebraska.  Heldf  that  such  bond  was  not  therefore  invalid,  and  that 
a  wife  may  maintain  an  action  thereon  for  loss  of  means  of  support  caused  by  in- 
toxicating liquors  sold  to  her  husband.  Huffmanv,  Kopplekom,  8  Neb.  344,  S.  G.  1  N. 
W.  Rep.  243,  followed.    Sexiim  v.  KeOey,  3  Neb.  104,  distinguished. 

2.  Same  — Beneficiary. 

The  bond  is  for  the  use  of  any  person  who  may  be  injured  by  the  sale  or  giving 
away  of  intoxicating  liquors  by  the  person  licensed,  or  his  agent,  and  the  obligee 
is  not  necessarily  nor  usually  the  party  interested. 

3.  Same— Appboval. 

Where  the  bond  of  a  liquor  dealer  is  filed  with  the  clerk,  and  retained  by  him, 
and  the  principal  in  the  bond  then  engages  in  the  sale  of  intoxicating  liquors,  the 
sureties  cannot  plead,  as  a  defense  to  the  bond,  that  no  formal  approval  was  in- 
dorsed on  such  Dond. 

4.  Same— Recital  or  License— Estoppel. 

The  recital  in  a  bond,  signed  by  the  principal  and  sureties,  that  "  a  license  to  sell 
malt,  spirituous,  and  vinous  liquors  as  provided  by  law""  was  issued  to  the  prin- 
cipal, is  sufficient,  prima  facie,  as  against  them,  to  show  the  issuing  of  the  license. 
6.  Save— SuREriES  on  Sevebal  Bonus. 

Where  the  same  surety  signs  the  bonds  of  two  or  more  lionor  dealers,  he  will  be 
liable  on  each,  and  the  validity  of  such  bonds  will  not  be  anected. 

Error  from  Thayer  county. 

O,  H.  ds  A,  R,  Scott,  for  plaintiff.  O.  P.  Mason  and  Mutiford  Savage,  for 
defendants. 

Maxwell,  G.  J.  The  defendant  in  error  recovered  a  judgment  against 
A«  Miller  for  the  sum  of  #900,  and  costs,  for  loss  of  means  of  support  caused 
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by  the  death  of  her  husband  from  intoxicating  liquor  furnished  by  Miller. 
Being  unable  to  collect  the  judgment  from  Miller,  she  brought  this  action 
against  the  plaintiffs  in  error,  who  were  bondsmen  of  said  Miller,  and  recov- 
ered judgment  against  them.    The  bond  is  as  follows: 

"bond  on  license  to  sell  liquors. 
"State  of  Nebraska^  Thayer  County — ss, :  Know  all  men  by  these  pres- 
ents, that  Amos  Miller,  as  principal,  and  Julius  E.  Thomas  and  Louis  Harp 
and  George  M.  Church,  D.  J.  Nebergall,  Wm.  H.  Stewart,  and  Alfred  Nor- 
boe,  as  sureties,  are  held  and  firmly  bound  unto  the  village  of  Hebron,  state 
of  Nebraska,  in  the  penal  sum  of  five  thousand  dollars,  good  and  lawful 
money  of  the  United  States,  for  which  payment  well  and  truly  to  be  made 
we  bind  ouraelves,  our  heirs  and  assigns,  jointly  and  severally  by  these  pres- 
ents. The  conditions  of  the  above  obligations  are  such  that  whereas,  the 
board  of  trustees  of  the  village  of  Hebron,  in  Thayer  county,  Nebraska,  have 
granted  unto  the  above-bounden  Amos  Miller  a  license  to  sell  malt,  spirit- 
uous, and  vinous  liquors,  as  provided  by  law,  said  liquors  to  be  sold  in  the 
building  situated  on  lot  six,  block  ten,  of  the  town  of  Hebron,  in  said  county, 
and  said  license  to  continue  in  force  from  the  twentieth  day  of  October,  A. 
D.  1881,  until  the  twentieth  day  of  April,  1882,  (or  during  the  pleasure  of 
said  board :)  now  if  the  above-bounden  Amos  Miller  shall  not,  during  the  con- 
tinuance of  said  permit,  violate  any  of  the  provisions  of  any  act  to  regulate 
the  license  and  sale  of  malt,  spirituous,  and  vinous  liquors,  etc.,  passed  by 
the  legislature  of  the  state  of  Nebraska,  and  duly  approved  by  the  governor 
.  thereof,  and  to  take  effect  June  1,  1881,  and  all  acts  and  parts  of  acts 
supplemental  thereto,  and  shall  pay  all  damages,  fines,  and  forfeiture  which 
may  be  adjudged  against  him  under  the  provisions  of  the  statutes  of  the  state 
of  Nebraska,  then,  in  such  case,  the  above  obligations  to  be  void;  otherwise 
to  remain  in  full  force  and  effect. 

"Signed  and  sealed  this  tenth  day  of  October,  A.*  D.  1881. 

"Amos  Miller. 
•  "Julius  E.  Thomas. 

"D.  J.  Nebergall. 
.     "Wm.  H.  Stewart. 
"Louis  Harp. 
"George  M.  Church. 
"Alfred  Norbob. 
"Signed,  sealed,  and  delivered  in  the  presence  of 
"E.  S.  Knight. 

"State  of  Nebraska,  TTiayer  County — ss,:  Alfred  Norboe,  representing 
SlOO;  Julius  E.  Thomas,  representing  $500;  Louis  Harp,  representing  (per- 
sonal property)  61,200;  George  M.  Church,  representing  81,000;  D.  J.  Neb- 
ergall, representing  $1,000;  William  H.  Stewart,  representing  SI, 200, — being 
first  duly  sworn,  depose  and  say  (each  for  himself)  that  he  is  a  resident,  house- 
holder, and  freeholder  of  the  county  of  Thayer,  in  said  slate;  that  he  is  surety 
in  the  foregoing  bond;  that  he  is  worth  in  real  estate  therein  the  sum  set 
opposite  his  name  above;  and  that  said  sum  is  beyond  the  amount  of  his 
debts,  and  that  he  has  property  liable  to  execution  in  the  state  of  Nebraska 
equal  to  the  amount  so  mentioned.  A.  Norboe.  [l.  s. 

"Louis  Harp.  l.  s. 

**D.  J.  Nebergall.         l.  s. 

"Julius  E.  Thomas,      "l.  s. 

"George  M.  Church,     l.  s. 

"Wm.  Stewart.  (^l.  s.^ 

"Subscribed  in  my  presence  and  sworn  to  this  tenth  day  of  October,  A/D. 
1881. 

[Seal.]  "E.  S.  Knight,  Notary  Public." 
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Indorsed  on  bond:  "Filed  in  the  oflQce  of  the  village  clerk  of  Hebron,  Ne- 
braska, October  19,  A.  D.  1881." 

The  principal  ground  upon  which  a  reversal  is  sought  is  because  the  bond 
is  invalid  by  reason  of  the  village  of  Hebron  being  the  obligee,  instead  of  the 
state  of  Nebraska,  as  required  by  the  statute ;  and  Seasson  v.  Kelley,  3  Neb.  104, 
is  cited  to  sustain  that  position.  In  Sexson  v.  Kelley  the  bond  was  made  pay- 
able to  the  city  of  Lincoln,  and  contained  no  provision  for  the  payment  of 
damages  which  might  be  adjudged  against  the  licensed  parties.  The  wife  of 
Sexson  brought  an  action  against  the  obligors  in  the  bond  to  recover  damages 
which  she  had  sustained  by  reason  of  the  sale  of  liquors  to  her  husband.  The 
defendants  demurred  to  the  petition  on  the  ground  that  it  did  not  state  a 
cause  of  action,  and  the  demurrer  was  sustained.  In  the  decision  of  the  case 
it  is  said  the  l>ond  was  a  nullity.  The  question  properly  arose  upon  the  con- 
dition, which  did  not  include  damages^  and  therefore  as  the  plaintiff*s  action 
was  to  recover  damages,  the  surety  could  not  be  bound  beyond  the  terms  of 
his  contract,  and  there  could  be  no  liability  on  the  bond.  This  was  the  par- 
ticular point  urged  on  the  argument  and  raised  by  the  demurrer.  Judge 
Gantt,  in  writing  the  opinion,  discusses  the  question  of  the  obligee.  The 
writer  entertains  great  respect  for  that  able  and  impartial  judge,  to  whose 
learning,  research,  and  industry  this  state  is  greatly  indebted.  But  the  ques- 
tion was  not  properly  before  the  court,  and  the  decision  on  that  point  can 
scarcely  be  considered  as  authority.  How  far  the  obligors  in  a  bond  can  in- 
sist on  an  objection  of  this  kind,  after  a  breach  of  the  conditions,  we  need 
not  now  determine.  The  syllabus  was  not  prepared  by  the  court  at  that  time, 
and  the  exact  points  decided  could  not,  therefore,  in  all  cases,  be  clearly  ex- 
pressed. 

In  Huffman  v.  KoppUkom,  8  Neb.  344,  S.  C.  1  N.  W.  Rep.  243,  the  official 
bond  of  the  sheriff  was  given  to  the  state,  and  not  to  the  county,  as  required 
by  the  statute;  but  the  court  held  that  the  irregularity  in  nowise  affected  the 
liability  of  the  sheriff  or  his  sureties  in  an  action  thereon  for  damages  occasioned 
by  official  misconduct.  It  is  said,  (page  347 :)  *'  The  obligee  in  an  official  bond 
is  not  necessarily  nor  usually  the  party  interested  therein  in  an  action  upon 
it.  The  bond  being  really  for  the  use  and  benefit  of  whomsoever  is  injured 
in  consequence  of  the  unfaithful  performance  of  the  duty  of  the  officer,  the 
obligee  is  really  but  a  nominal  party;  and  whatever  may  be  the  name  of  this 
nominal  party,  the  action,  under  our  practice,  must  be  in  the  name  of  the 
real  party  in  interest,  although  not  named  in  the  bond." 

This,  in  our  view,  states  the  law  correctly.  While  the  statute  requires  the 
bond  to  be  payable  to  the^ state  of  Nebraska,  yet  it  provides  that  it  "may  be 
sued  upon  for  the  use  of  any  person,  or  his  legal  representatives,  who  may 
be  injured  by  reason  of  the  selling  or  giving  away  any  intoxicating  liquor  by 
the  person  licensed  or  his  agent. "  So  that  the  bond  is  not  for  the  use  of  the 
state,  but  for  persons  who  may  sustain  injuries  by  reason  of  the  sale  of  in- 
toxicating liquors.  The  state,  therefore,  is  merely  a  nominal  party, — a  trus- 
tee.— but  there  is  no  provision  that  if  another  obligee  is  named,  the  bond 
win  therefore  be  void.  In  the  absence  of  such  a  provision,  we  must  hold  the 
bond  to  be  valid  and  available  to  any  person  who  may  have  sustained  in- 
juries by  the  sale  of  liquors  by  the  principal  in  the  bond.  Van  Deusen  v.  Hay- 
ward,  17  Wend.  67;  King  v.  Oibbs,  26  Wend.  502. 

2.  Objection  is  made  that  the  bond  was  not  approved  by  the  board  of  the 
village  of  Hebron.  It  was  filed  and  retained  by  the  clerk,  however,  and  Mr. 
Miller,  the  principal  in  the  bond,  engaged  in  the  sale  of  intoxicating  drinks; 
in  other  words,  availed  himself  of  the  benefits  of  the  bond,  and  treated  it  in 
all  respects  as  valid  and  approved.  Aside  from  this,  the  act  of  retaining  the 
bond  and  issuing  the  license  was  a  sufficient  approval  of  it. 

3.  Objection  is  made  that  no  license  was  ever  legally  issued.  It  is  unnec- 
essary to  enter  into  a  discussion  of  that  question,  as  we  find  a  recital  in  the 
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bond  itself,  signed  by  the  plaintiffs  in  error,  stating  that  "a  license  to  sell 
mnlt,  spirituous,  and  vinous  liquors,  as  provided  by  law,"  etc.,  has  been  is- 
sued to  Miller.  That  recital  concludes  these  parties,  unless  they  can  show 
fraud,  accident,  or  mistake,  which  is  not  claimed. 

4.  Objection  is  made  that  one  of  the  sureties  was  also  surety  on  another 
bond  of  like  character,  in  contravention  of  the  statute;  bat  this  does  not  ren- 
der the  bonds  void,  nor  can  such  surety  plead  the  fact  as  a  defense.  The 
statute  is  in  the  nature  of  a  direction  to  boards  which  approve  bonds  of  that 
character,  but  does  not  declare  such  bonds  affected  in  any  manner  by  a  surety's^ 
signing  two  or  more  bonds. 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 


Matthews  f>.  State. 
Filed  March  17.  1886. 

1.  Rape—Evidence  of  Pbosbcjutbix  Alone. 

At  common  law,  where  the  accused  was  not  permitted  to  testify  in  his  own  be- 
half, the  testimony  of  the  prosecutrix  might  be  sufficient  to  warrant  a  conviction 
for  rape ;  but  under  the  statute,  where  the  accused  avails  himself  of  the  right  to  tes- 
tify, and  clearly  and  explicitly  denies  the  commission  of  the  offense,  there  must  bo^ 
testimonv  corroborating  that  of  the  prosecutrix  to  authorize  a  conviction.  Oleaon 
V.  suae,  11  Neb.  276 ;  S.  C.  9  N.  W.  Rep.  BS;  Fiskv.  Stale.  9  Neb.  62;  8.  C.  2  N.  W. 
Rep.  381. 

2.  Sahe— Evidence  of  Resistance. 

To  authorize  a  conviction  for  rape,  the  testimony  must  show  that  the  prosecutrix 
resisted  to  the  extent  of  her  ability.    Evidence  examined,  and  held  insufficient. 

3.  Criminal  Law— Evidence  Rejected  must  be  Offebed. 

Where  a  question  is  asked  a  witness,  to  which  objection  is  made,  which  is  sus- 
tained, the  partv  desiring  the  evidence  must  offer  to  prove  the  facts  sought  to  be  in- 
troduced in  eviaence. 

4.  Same— Escape  not  Admission  of  Guilt. 

An  escape  is  not  necessarily  an  admission  of  guilt 

Error  from  Lancaster  county. 

J,  L.  Caldtoell,  for  plaintiff.     T?ie  Attorney  General,  for  the  State. 

Maxwell,  C.  J.  The  plaintiff  was  convicted  of  the  crime  of  rape  at  tb» 
May  term»  1885,  of  the  district  court  of  Lancaster  county,  and  was  sentenced 
to  imprisonment  in  the  penitentiary  for  three  years.  He  now  alleges  error 
in  the  proceedings.    The  errors  deemed  material  will  be  noticed  in  their  order. 

1.  That  the  verdict  is  not  sustained  by  the  evidence.  The  sole  testimony 
upon  which  the  verdict  rests  is  that  of  the  prosecuting  witness.  She  testi- 
fies that  the  offense  was  committed  in  March,  1881;  that  at  that  time,  and 
for  some  years  previously,  she  had  resided  in  a  shanty  10x12  feet  square,  in 
North  Bluff  precinct;  that  in  1881  her  husband  had  been  dead  about  two 
years,  and  that  she  had  lived  entirely  alone;  that  her  nearest  neighbors  were 
named  Maher,  and  resided  about  80  rods  from  her  residence;  that  on  the 
morning  of  the  day  on  which  the  offense  is  alleged  to  have  been  committed 
the  prisoner  and  one  Taylor  came  to  her  residence,  and  shoveled  the  snow 
away  from  around  the  same,  and  carried  in  fuel,  etc.,  and  left;  that  in  10  or 
15  minutes  after  Matthews  and  Taylor  left — "about  10  minutes,  I  should 
think — not  more  than  ten  minutes;  I  had  not  made  my  dinner  yet" — Mat- 
thews returned.  "*  *  *  He  said:  « Come  and  lay  down  on  the  bed.'  I 
said:  '  No,  sir;  I  don't  do  that  kind  of  business  unless  I  was  married  to  a 
man.'  He  said  it  would  not  be  long, — something  like  that.  He  just  took 
my  chair  and  wheeled  it  around, — didn't  throw  me  off.  He  waited  a  few 
minutes  to  see  if  I  was  going.  I  didn't  go,  and  he  wheeled  it  around  a  sec- 
ond time.  Still  I  didn't  go,  and  he  took  hold  of  me  and  threw  me  off." 
Prosecuting  Attorney,  "  Go  on  and  tell  how  he  threw  you  on  the  bed .   Answer. 
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lie  took  me  around  the  waist  and  throwed  me  on  the  bed,  and  then  kept  me 
there  until  he  got  his  satisfaction.  State  what  he  did.  A,  Till  he  had  full  con- 
nection with  me.  What  did  you  do  while  on  the  bed?  I  got  away  from  him 
once.  Then  he  got  me  back  the  second  time,  lie  being  strong  and  I  being 
so  weak, — wanting  something  to  eat  and  fright  together,  I  had  not  much 
strength.  You  all  know  that, — ^you  ought  to  know  it.  I  tried  to  get  away  the 
second  time,  but  could  not  get  away.  He  kept  me  till  he  got  satisfaction.  Had 
he  connection  with  you?  Yes;  full  connection.  *  *  *  State  to  the  juiy 
what  you  did  in  the  way  of  resistance.  If  you  did  anything  more,  tell  it.  A. 
I  did  not  do  anything  more,  but  just  tried  to  get  away  from  him  all  1  could. 
Did  you  use  your  full  strength?  A,  I  used  all  the  strength  I  had  to  get  awajr 
from  him,  but  could  not."  This  is  all  the  testimony  in  the  record  in  regard 
to  the  force  alleged  to  have  been  used  by  the  prisoner,  or  the  resistance  of 
the  witness.    She  also  testified  that  she  was  58  years  old  at  that  time. 

In  Oleson  v.  State.  11  Neb.  276,  S.  C.  9  N.  W.  Rep.  38,  it  was  held  that 
when  it  appears  that  at  the  time  the  offense  was  alleged  to  have  been  com- 
mitted the  prosecutrix,  was  conscious,  and  had  possession  of  her  natural, 
mental,  and  physical  powers,  and  was  not  terrified  by  threats,  or  in  such  a 
position  that  resistance  would  be  useless,  it  must  appear  that  she  resisted  to 
the  extent  of  her  ability.  In  that  case  the  offense  was  alleged  to  have  been 
committed  about  10  o^clock  at  night  in  the  shanty  in  which  the  prosecutrix 
resided,  in  the  city  of  Lincoln.  Several  neighbors  resided  within  hearing 
distance,  but  she  made  no  outcry.  Her  clothes  were  not  torn,  nor  were  there 
any  marks  of  violence  on  her  person  to  indicate  a  struggle.  The  court  held 
that  the  evidence  as  to  resistance  was  not  sufficient  to  sustain  the  charge. 

In  People  v.  Dohring,  59  N.  Y.  882,  it  is  said:  "The  resistance  n^iist  be  up 
to  the  point  of  being  overpowered  by  actual  force,  or  of  inability  from  loss  of 
strength  longer  to  resist,  or  from  the  number  of  persons  attacking  resistance 
must  be  dangerous  or  absolutely  useless,  or  there  must  be  duress  or  fear  of 
death.  Regina  v.  Hallett,  9  Car.  &  P.  748 ;  Hawk.  P.  C.  c.  41,  §  2. »  And  on 
page  383  it  is  said:  "But  whatever  the  circumstances  may  be,  there  must  be  the 
greatest  effort  of  which  she  is  capable  therein  to  foil  the  pursuer  and  preserve 
the  sanctity  of  her  person.  And  see,  also.  People  v.  Bransby.  32  N.  Y.  525, 
531,  540;  People  v.  Htdae,  3  Hill,  309,  316,  317;  Rex  v.  Lloyd,  7  Car.  &  P.  318; 
Pe<yple  v.  Crosstoell,  13  Mich.  427." 

In  State  v.  Burgdorf,  53  Mo.  65,  the  offense  was  alleged  to  have  been  com- 
mitted on  a  girl  16  years  of  age.  That  the  prisoner  had  sexual  intercourse 
witli  the  girl  seems  to  be  conceded  in  the  opinion,  but  there  was  no  resistance 
nor  outcry.  It  is  said,  (page  67 :)  "  The  crime  under  consideration  can,  in  the 
language  of  one  of  the  authorities,  only  be  committed  where  there  is  on  the 
part  of  heron  whom  the  attempt  is  made  the  utmost  reluctance  and  the  utmost 
resistance.     The  passive  policy,  or  a  mere  half-way  case,  will  not  do." 

In  People  v.  Abbott^  19  Wend.  194, 195,  it  issaid:  "Any  facttendingto  the 
inference  that  there  was  not  the  utmost  resistance  and  the  utmost  reluctance 
is  always  received.  That  there  was  not  an  immediate  disclosure;  that  there 
was  no  outcry,  though  aid  was  at  hand,  and  that  known  to  the  prosecutrix; 
that  there  are  no  indications  of  violence  to  the  person, — are  first  among  the 
circumstances  of  defense,  not  as  conclusive,  but  as  throwing  distrust  upon 
the  assumption  that  there  was  a  real  absence  of  consent.  1  Hale,  P.  C.  633. 
A  mixed  case  will  not  do;  the  connection  must  be  absolutely  against  the 
will."  To  the  same  effect  are  People  v.  Morrison^  1  Parker,  625;  Woodin  v. 
People,  Id.  464;  Taylor  v.  State,  50  Ga.  79;  People  v.  Brown,  47  Cal.  447; 
Whitney  v.  StaU,  35  Ind.  506;  People  v.  Benson,  6  Cal.  221. 

In  Connors  v.  State,  47  Wis.  523,  S.  C.  2  N.  W.  Rep.  1143,  it  was  held 
erruT  for  the  trial  court  not  to  press  upon  the  attention  of  the  jury  the  rule 
that  voluntary  submission  by  the  woman  while  she  has  the  power  to  resist, 
however  reluctantly  yielded,  deprives  the  act  of  an  essential  element  of  rape. 
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In  Whittaker  v.  State,  50  Wis.  518,  S.  C.  7  N.  W.  Rep.  431,  it  is  said:  "Any 
consent  of  tbe  woman,  however  reluctant,  is  fatal  to  a  conviction.  The  pas- 
sive policy  will  not  do.  There  must  be  no  consent.  There  must  be  the  utmost 
reluctance  and  resistance.  State  v.  Burgdorf,  53  Mo.  67.  It  must  appear 
that  she  used  the  utmost  reluctance  and  the  utmost  resistance.  Dan  Moran 
V.  People,  25  Mich.  356."  See,  also.  People  v.  Hulse,  3  Hill.  316;  StaU  v. 
Murphy,  6  Ala.  765;  Pleasant  v.  State,  13  Ark.  360. 

Many  other  cases  to  the  same  effect  might  be  cited.  The  reason  for  this 
rule  is  apparent,  as  probably  but  oomparatively  few  women  would  admit  that 
they  gave  their  assent  to  illicit  intercourse.  If  the  mere  refusal  to  give  ex- 
press assent  was  sufficient  to  establish  the  crime  of  rape,  a  very  large  propor- 
tion of  the  cases  of  illicit  intercourse,  no  doubt,  could  be  brought  under  that 
head,  and  no  doubt  would  be,  particularly  when  the  conduct  of  tbe  parties 
was  exposed,  and  such  as  to  bring  them  into  public  observance.  The  law, 
therefore,  as  evidence  that  the  act  was  committed  against  her  will,  requires 
the  prosecutrix  to  use  all  the  means  in  !ier  power  to  prevent  the  consummation 
of  the  act.  If  the  act  is  committed  with  force,  and  against  her  will,  there  is 
a  great  probability  that  some  marks  will  be  left  upon  her  person  or  clothing, 
or  both,  as  evidence  of  the  struggle;  and  if  she  make  complaint  at  the  first 
opportunity,  these  facts  tend  to  corroborate  her  testimony  that  the  offense 
was  committed  by  some  one.  If  no  marks  are  left  upon  the  peraon  or  cloth- 
ing, and  no  complaint  is  made  at  the  first  opportunity,  a  doubt  is  thrown 
upon  the  whole  charge;  and  unless  the  testimony  of  the  prosecutrix  is  cor- 
roborated on  material  points,  where  the  accused  testifies  as  a  witness  on  his 
own  behalf  and  denies  the  charge,  the  testimony  of  the  prosecutrix  alone  is 
not  suffloient  to  warrant  a  conviction. 

Sir  Matthew  Hale,  in  Pleas  of  the  Crown,  volume  1,  p.  633,  (Ed.  of  1778,) 
lays  down  rules  for  testing  the  credibility  of  the  principal  witness  which  are 
as  applicable  to-day  in  trials  of  this  character  as  when  announced.  He  says, 
{page  635:)  "It  is  true  that  rape  is  a  most  detestable  crime,  and  therefore 
severely  to  be  punished,  with  death ;  but  it  must  be  remembered  that  it  is  an 
accusation  easily  to  be  made,  and  hard  to  be  proved,  and  harder  to  be  de- 
fended by  the  party  accused,  though  never  so  innocent. "  He  then  mentions 
some  unfounded  and  malicious  prosecutions  for  rape,  among  them  a  case 
tried  before  himself,  where  the  prosecutrix  swore  positively  to  the  commis- 
sion of  the  offense,  and  it  turned  out  upon  inspection  to  have  been  physically 
impossible  for  the  accused  to  have  committed  the  offense.  He  adds:  "I  only 
mention  these  instances  that  we  may  be  more  cautious  upon  trials  of  of- 
fenses of  this  nature,  wherein  the  court  and  jury  may  with  so  much  ease  be 
imposed  upon  without  great  care  and  vigilance,  tlie  heinousn&<»  of  the  of- 
fense many  times  transporting  the  judge  and  jury  with  so  much  Indignation 
that  they  are  hastily  carried  to  the  conviction  of  the  person  accused  thereof 
by  the  confident  testimony  sometimes  of  malicious  and  false  witnesses.*' 

In  the  case  at  bar  the  testimony  fails  to  show  such  resistance  on  the  part 
of  tlie  prosecrutrlx  as  would  constitute  the  offense.  All  that  she  testified  to 
may  be  true,  and  still  the  act  not  have  been  against  her  will.  The  proof, 
therefore,  fails  to  establish  the  charge. 

2.  There  is  no  corroborating  evidence  whatever,  m  Garrison  v.  People, 
6  Neb.  283,  an  instruction  had  been  given  in  the  court  below  that  if  the  jury 
were  satisfied,  beyond  a  reasonable  doubt,  from  the  testimony  of  the  prose- 
cutrix alone,  of  the  guilt  of  the  accused,  they  would  be  justified  in  returning 
a  verdict  of  guilty.  There  was  no  bill  of  exceptions  in  that  case,  and  the 
case  came  before  the  court  upon  errors  in  the  record  and  instructions.  The 
presumption  being  that  the  instruction  was  applicable  to  the  testimony,  it 
was  held  not  erroneous.  It  was  not  held,  nor  intended  to  be,  that  the  bold 
assertion  of  a  prosecutrix,  whose  testimony  was  contradicted  by  other  wit- 
nesses, would  be  sufficient  where  there  were  no  marks  upon  her  person  or 
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clothing  showing  a  recent  struggle,  or  no  complaint  as  soon  after  the  occur- 
rence as  an  opportunity  offered.  Hence  in  Fish  v.  8tate,  9  Neb.  62,  S.  C.  2 
N.  W.  Rep.  881,  where  no  complaint  was  made  until  about  six  months  after 
the  commission  of  the  alleged  offense,  and  the  accused  was  convicted  on  the 
nailed  assertions  of  the  prosecutrix,  which  he  had  denied  in  his  testimony, 
the  verdict  was  set  aside,  and  the  charge  was  afterwards  discovered  to  be  en- 
tirely unfounded,  and  the  case  was  dismissed  by  the  court  below. 

In  Oleson  v.  State,  11  Neb.  276,  S.  C.  9  N.  W.  Rep.  38,  there  was  no  testi- 
mony tending  to  corroborate  the  statement  of  the  prosecutrix  that  the  de- 
fendant resorted  to  forcfe;  and  the  fact  that  she  made  no  outcry  or  resistance 
such  as  the  law  requires  rendered  the  proof  insufficient  to  establish  the  charge. 

In  Murphy  v.  State,  15  Neb.  383,  S.  C.  19  N.  W.  Rep.  489,  the  accused 
testified  in  his  own  behalf,  and  admitted  the  sexual  intercourse  with  the 
prosecutrix  at  the  time  and  place,  and  under  the  circumstances  described  by 
her,  thus  corroborating  her  on  several  of  the  material  points  in  the  case,  and 
leaving  only  the  question  of  force  and  resistance  for  determination.  The 
testimony  of  the  prosecutrix  was  strengthened  by  the  fact  that  she  had  been 
married  but  four  weeks,  and  was  then  living  with  her  husband ;  the  improb- 
ability that  she  would  voluntarily  permit  a  colored  man  to  have  sexual  inter- 
course with  her;  and  by  the  fact  that  immediately  on  returning  to  her  friends 
she  informed  them  of  the  offense. 

At  common  law  the  accused  was  not  permitted  to  testify  in  his  own  behalf. 
However  false  or  malicious  the  charge  might  be,  his  lips  were  sealed,  and  if 
the  prosecutrix  testified  positively  to  the  facts  constituting  the  offense,  and 
there  was  no  evidence  to  the  contrary,  the  courts  held  the  evidence  suffi- 
cient. Sir  Matthew  Hale,  however,  (1  Hale,  P.  C.  633,)  contended  that 
corroborating  proof  was  necessary.  Under  our  statute  the  accused  is  per- 
mitted to  testify  in  his  own  behalf ,  and  in  that  regard  the  statute  has  changed 
the  common-law  rule  so  that  where  his  testimony  expressly  denies  that  of  the 
prosecutrix  she  must  be  corroborated  to  authorize  a  conviction.  For  this 
purpose  the  prosecution  may  show  that  the  prosecutrix  made  immediate  com- 
plaint, and  any  marks  upon  her  person  or  clothing  which  would  indicate  a 
struggle  may  be  given  in  evidence  for  the  purpose  of  showing  the  attack 
upon  her.  Her  statement  cannot  be  used  as  evidence  in  chief,  but  may  be 
inquii-edinto  on  cross-examination.  Oleson  v.  State,  11  Neb.  276;  S.  C.  9  N. 
W.  Rep.  38;  1  Greenl.  Ev.  §  213. 

The  law  presumes  that  a  woman  who  has  suffered  the  indignity  and  brutal- 
ity of  a  rape  will  not  submit  in  silence  to  the  wrong,  but  will  at  once  take 
the  necessary  steps  to  bring  the  offender  to  justice.  This  was  one  of  the 
tests  of  the  common  law.  Blackstone  says:  "The  party  ravished  may  give 
evidence  on  oath,  and  is  in  law  a  competent  witness;  but  the  credibility  of 
her  testimony,  and  how  far  she  is  to  be  believed,  must  be  left  to  the  jury  upon 
the  circumstances  of  fact  that  concur  in  that  testimony.  For  instance:  if 
the  witness  be  of  good  fame;  if  she  presently  discovered  the  offense  and  made 
search  for  the  offender;  if  the  party  accused  fled  for  it, —  these,  and  the  like, 
are  concurring  circumstances  which  give  greater  probability  to  her  evidence." 
4  Bl.  Comm.  213.  As  there  was  ifo  attempt  made  to  corroborate  the  testimony 
of  the  prosecutrix  in  this  case,  her  evidence  alone  could  not  have  been  suffi- 
cient. 

3.  A  number  of  questions  were  asked  the  prosecuting  witness,  intending, 
apparently,  to  challenge  her  character  for  chastity.  These  were  excluded. 
The  proper  course  in  such  case  is,  upon  the  exclusion  of  the  question,  to  of- 
fer to  prove  certain  facts.  In  other  words,  the  evidence  which  the  party  pro- 
poses to  offer  must  be  presented  to  the  court  as  well  as  the  questions  to  which 
objection  is  made.  The  court  will  then  be  able  to  determine  whether  or  not 
the  evidence  is  pertinent.  We  are  unable,  therefore,  to  determine  whether 
or  not  the  court  erred  in  its  ruling  on  that  matter. 
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4.  The  testimony  tends  to  show  that  the  prisoner's  home  is  in  the  state  of 
New  York;  that  he  was  arrested  in  that  state  in  1881,  and  escaped  from  the 
officer  on  his  way  here.  The  proof  upon  this  point  is  not  very  dear,  nor  is 
it  necessary  to  consider  it.  An  escape,  or  attempt  to  escape,  has  been  hold  as 
ground  to  infer  consciousness  of  guilt;  but  the  weight  of  this  consideration 
is  frequently  greatly  modified  by  special  circumstances.  1  Bish.  Crim.  Proc. 
§  1250.  History  shows  that  escapes,  and  attempts  to  escape,  are  not  confined 
to  the  guilty  alone,  and  that  but  little  reliance  can  be  placed  on  them  as  evi- 
dence. The  prisoner  at  that  time  was  a  more  youth,  and  certainly  cannot  be 
convicted  on  the  ground  alone  of  an  attempt  to  escape. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 


Union  Pao.  Rt.  Co.  d.  Burlington  &  M.  B.  B.  Co. 

Filed  March  17, 1886. 

"ElKCTTION"  Ck)K8TBUED. 

It  is  the  true  sense  and  meaning  of  the  proviso  to  subdivision  28  of  section  09,  e. 
14,  Comp.  St.,  that,  before  the  election  of  tne  five  disinterested  householders  therein 
provided  for,  an  ordinance  should  be  passed,  approved,  and  published  according  to 
law,  prescribing  the  manner  of  such  election,  and  the  compensation  of  such  house- 
holders, as  assessors;  and  it  is  not  sufiicient  that  such  householders  be  appointed, 
in  gross,  by  ordinance,  without  such  method  being  prescribed. 

Cobb,  J.  This  action  was  brought  in  the  district  court  by  the  appellant 
against  the  appellees,  for  the  purpose  of  enjoining  the  erection  of  a  stone 
grain  elevator,  then  in  course  of  construction  by  the  individual  appellees,  on 
ground  claimed  by  the  corporation  appellee,  but  which  had  been  formally,  at 
least,  taken  and  condemned  by  the  city  of  Kearney  for  the  purpose  of  a  street. 
The  plaintiff  was  a  large  owner  and  holder  of  property  in  said  city,  some  of 
which  abutted  on  the  said  street,  A  temporary  injunction  was  granted,  but 
upon  the  final  trial  and  hearing  to  the  court,  a  finding  was  made  and  judg- 
ment rendered  for  the  defendant,  and  the  cause  dismissed.  The  plaintiff 
brings  the  cause  to  this  court  by  appeal. 

In  support  of  the  finding  and  judgment  of  the  district  court  several  points 
are  presented,  but  one  of  which  it  is  deemed  necessary  to  discuss,  in  support 
of  the  conclusion  to  which  I  have  arrived,  upon  a  somewhat  patient  and  thor- 
ough examination  of  the  case.  The  ordinance  of  the  city  of  Kearney  upon 
which  the  proceedings  for  the  condemnation  of  the  ground  in  question  were 
based,  was  copied  in  the  record,  and  is  here  reproduced. 

"Be  it  ordained  by  the  mayor  and  common  council  of  the  city  of  Kearney: 

"Section  1.  That  it  is  hereby  deemed  to  be  and  it  is  necessary  to  open  and 
extend  Nebraska  avenue,  a  street  now  existing  and  being  in  said  city,  from 
the  north  line  of  North  Eailroad  street  to  the  south  line  of  South  Bailroad 
street,  in  said  city. 

"Sec.  2.  That  for  that  purpose  the  following  real  estate  be,  and  the  same 
is  hereby,  condemned  and  appropriated  to  the  use  of  said  city  as  a  street  for 
public  purposes,  to-wit,  a  strip  of  land  50  feet  in  width,  bounded  as  follows: 
Commencing  at  the  point  where  the  east  line  of  Nebraska  avenue  intersects 
the  north  line  of  North  Railroad  street,  thence  south  to  the  south  line  of  South 
Railroad  street;  thence  west  fifty  feet,  (50;)  thence  north  to  the  north  line  of 
North  Railroad  street;  thence  east  fifty  feet,  (50,)  to  the  place  of  beginning. 

"Sec.  3.  That  John  H.  Roe,  J.  D.  Seaman,  George  E.  Smith,  Ablel  M. 
Pettis,  W.  C.  Sunderland,  all  citizens  of  the  city  of  Kearney,  five  disinterested 
householders  of  said  city  of  Kearney,  be,  and  they  are  hereby  elected  to  de- 
termine, by  assessment,  the  damages  suffered  by  the  owner  or  owners  of 
said  property  through  which  the  said  street  is  hereby  opened  and  extended. 
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''Sec.  4.  Said  <assessors,  so  appointed,  shall  fix  a  time  and  place  of  meeting 
to  make  such  assessment,  and  the  city  clerk  shall  give  to  the  owners  of  the 
real  estate  taken  for  opening  said  street  at  least  ten  days^  notice,  in  writing, 
of  the  same.  Said  notice  may  be  served  upon  the  agent  of  any  corporation 
owning  any  part  of  said  real  estate.  Said  assessors,  before  making  said  as- 
sessment, shall  subscribe  and  take  an  oath  in  writing,  that  they  will  faith- 
fully and  impartially  make  the  assessment  to  them  submitted. 

**Sec.  5.  Said  assessors  shall  make  their  assessments  in  writing,  and  file 
the  same  in  the  ofiice  of  the  city  clerk,  together  with  an  afiSdavit  of  the  due 
and  lawful  publication  of  this  ordinance,  and  an  aflldavit  of  the  service  of  the 
notice  hereinbefore  provided  for,  upon  the  owhers  of  said  property  so  taken, 
or  their  agents,  and  the  city  clerk  shall  forward  to  the  county  clerk  a  duly- 
certified  copy  thereof. 

"Sec.  6.  The  mayor  shall  tender  to  the  owner  or  owners  of  said  property, 
or  their  said  agents,  the  amount  of  the  assessments  so  made,  and  thereupon 
said  street  shall  be  and  become  open  to  the  public. 

"Sea  7.  All  ordinances,  or  parts  of  ordinances,  in  conflict  herewith,  are 
hereby  repealed. 

"Sec.  8.  This  ordinance  shall  take  effect  and  be  in  force  from  and  after  its 
passage  and  publication. 

"Attest:  E.  M.  Cunningham,  City  Clerk." 

The  authority  on  the  part  of  the  city  to  condemn  and  appropriate  private 
property  for  the  purpose  contemplated  by  the  said  ordinance  is  found  in  sub- 
division 28  of  section  69  of  chapter  14  of  the  Compiled  Statutes,  which  is  in 
the  following  language,  (I  quote  only  the  proviso:)  "Provided,  that  in  all 
cases  the  city  or  village  shall  make  the  person  or  persons  whose  property 
shall  be  taken  or  injured  thereby  adequate  compensation  therefor,  to  be  deter- 
mined by  the  assessment  of  five  disinterested  householders,  who  shall  be 
elected  and  compensated  as  may  be  prescribed  by  ordinance,  and  who  shall, 
in  the  discharge  of  their  duties,  act  under  oath  faithfully  and  impartially  to 
make  the  assessment  to  them  submitted. " 

The  point  is  that  the  five  householders  who  made  the  assessment  of  the 
compensation  to  the  owners  of  the  property  taken  by  virtue  of  the  said  ordi- 
nance were  not  elected  in  a  manner  prescribed  by  ordinance,  and  hence  the 
proceedings  of  the  city  were  ineffectual  to  appropriate  the  said  property.  This 
is  a  bill  in  equity  to  enforce  such  condemnation  against  the  acknowledged 
owner  of  the  fee.  It  will  not  be  questioned  that,  under  the  authorities,  as 
well  as  upon  the  reason  of  the  case,  a  condemnation  and  appropriation  to 
be  thus  enforced,  must  be  stricti  Juris.  See  Mills,  Em.  Dom.  890,  and  au- 
thorities there  cited.  It  is  not  sufficient  that  the  jury  or  appraisers  were 
possessed  of  all  the  qualifications  provided  by  law;  but  they  must  have  been 
elected  in  the  manner  provided  by  the  statute  authorizing  the  appropriation. 
It  is  obvioas  from  the  language  of  the  proviso  above  quoted  that  it  was  the  in- 
tention of  the  law-makers  to  provide  that,  before  the  election  of  the  five  disin- 
terested householders  to  assess  the  adequate  compensation  to  the  owners  of 
property  taken  or  injured,  for  the  purpose  contemplated  by  the  said  section, 
an  ordinance  should  be  passed  by  the  city  council,  approved  by  the  mayor, 
and  published,  in  accordance  with  the  provision  of  the  charter  on  that  sub- 
ject, providing  a  form,  method,  and  manner  for  the  election  of  such  five  dis- 
interested householders,  and  for  ascertaining  and  fixing  their  compensation 
lor  their  services  in  making  such  assessment. 

The  well-known  rule  that  in  construing  a  statute  some  force  and  mean- 
ing must  be  accorded,  if  possible,  to  all  of  its  words  and  sentences,  has  been 
often  invoked  by  this  court,  and  cannot  be  questioned.  Bearing  this  rule  in 
mind,  I  cannot  believe  that  the  purpose  of  the  proviso  is  satisfied  by  an  elec- 
tion or  designation  of  such  householders,  without  any  previous  rule  or  pre- 
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scribed  manner  or  method  by  which  they  should  be  elected  and  compensated. 

Furthermore,  I  do  not  think  that  the  naming  or  designating  of  a  person, 
or  number  of  persons,  in  the  body  of  an  ordinance,  embracing  other  and  in- 
dependent provisions,  is  an  election,  within  the  meaning  of  the  section  now 
under  consideration.  It  is  the  very  essence  of  an  election  by  independent 
voters  that  each  one  shall  have  an  opportunity  to  vote  for  the  candidate  or 
person  of  his  choice,  without  having  his  vote,  so  cast,  also  counted  for  some 
one  not  his  choice,  or  for  some  measure  not  approved  by  him.  In  the  matter 
now  being  considered,  it  is  quite  reasonable  to  conclude, — ^indeed,  it  is  quite 
obvious, — that  the  main  questions  involved  in  the  passage  of  the  ordinance  by 
the  common  council  were  the  opening  of  the  street,  and  the  appropriating  of 
defendant's  property  therefor.  The  naming  of  the  persons  to  assess  the  vaJue 
of  and  damages  to  the  property  to  be  appropriated,  was  the  minor  proposition ; 
yet  I  believe  it  was  deemed  by  the  f ramers  of  the  provision  of  law  now  being 
considered  a  matter  of  sufficient  importance  to  engage  the  attention  of  the 
common  council,  not  only  as  a  major,  but  as  the  sole,  proposition  on  which 
to  exercise  its  power  of  election,  and  that,  too,  after  having  previously  passed 
an  ordinance  providing  for  or  prescribing  the  method  of  such  election. 

While  considering  the  proviso  above  quoted  we  should  not  lose  sight  of 
the  word  "compensated."  It  is  very  clearly,  to  my  mind,  the  intent  and 
meaning  of  the  language  that  the  compensation  or  pay  of  the  assessors  should 
be  prescribed — fixed — by  ordinance  before  entering  upon  the  discharge  of 
their  duties  by  them.  The  assessors  should  be  entirely  impartial  between  the 
city  and  the  property  owners.  To  this  end  the  power  to  fix  the  amount  of 
their  compensation  for  their  services  should  not  be  allowed  to  remain  poten- 
tial in  the  city  or  council  until  after  the  services  are  performed;  such  amount 
or  rate  to  be  fixed  high  or  low,  as  the  city  officers  might  be  pleased  or  dis- 
pleased with  the  valuation  of  the  property  or  assessment  of  damages  made  by 
such  assessors.  This  construction  gives  to  the  language  of  the  section  a  clear 
and  reasonable  meaning.  I  know  of  none  other  which  would.  I  therefore 
reach  the  conclusion  that  the  proceedings  on  the  part  of  the  city  of  Kearney, 
as  shown  by  the  record,  in  respect  to  the  election  of  five  disinterested  house- 
holders to  determine,  by  assessment,  the  adequate  compensation  to  be  made 
to  the  owners  of  property  to  be  taken  or  damaged  by  reason  of  the  opening  of 
said  street,  did  not  follow  the  statute  strictly;  and  hence,  that  the  plaintiff, 
as  a  property  holder  of  said  city,  acquired  no  right,  either  legal  or  equitable* 
to  restrain  by  injunction  the  erection  of  the  grain  elevator  mentioned  in  the 
petition. 

Having  reached  the  above  conclusion,  which,  if  correct,  will  sustain  the 
finding  and  judgment  of  the  district  court,  it  is  not  deemed  necessary  to  ex- 
amine the  other  points  raised  by  counsel  and  argued  in  the  bti6&. 

The  judgment  of  the  district  court  is  affirmed. 
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SUPREMB  COURT  OF  I6WA. 


WiNZER  V.  City  of  Burlington. 

Filed  March  17,  1886. 

1.  Taxatiok — Exemptions — Land  Annexed  to  City  befobe  the  Amendment  of  thb 

Statute. 

The  fact  that  a  tract  of  land  consisting  of  10  acres,  that  has  never  been  platted, 
was  annexed  to  a  city  before  the  passage  of  the  statute  exempting  such  land  from 
taxatii^n,  will  not  prevent  it  from  being  exempt. 

2.  Same— Land  Used  foe  Hobticultubal  Pubposbs. 

When  sucli  land  is  used  for  horticultural  purposes,  the  fact  that  the  owner  is  a 
iiiercliant,  and  has  erected  a  dwelling  on  the  land,  and  resides  there,  will  not  pre- 
vent sucli  land  from  being  exempt. 

3.  Same  —  Action  to  Recovek  Illegal  Tax  Paid  itndeb  Pbotbst  on  Exempt  Pbof- 

ebty. 

Where  a  tax  is  not  merely  informal  and  irregular,  but  is  illegal  and  void,  as  be- 
ing levied  upon  property  not  liable  to  taxation,  and  the  owner  of  the  property 
makes  payment  under  protest,  he  may  recover  it  Back. 

Appeal  from  Bes  Moines  district  court. 

Tlie  plaintiff  is  the  owner  of  certain  real  estate  in  the  city  of  Burlington, 
which  he  claims  is  exempt  from  municipal  taxes.  The  city  levied  taxes  upon 
the  property  for  several  years.  After  paying  the  taxes  for  three  years  under 
protest,  the  plaintiff  commenced  this  action  to  restrain  the  collection  of  taxes 
for  subsequent  years,  and  for  the  recovery  of  the  taxes  previously  paid.  There 
was  a  trial  to  the  court,  which  resulted  in  a  decree  declaring  the  taxes  to  be 
illegal,  and  a  judgment  against  the  defendant  for  the  taxes  paid  under  pro- 
test.   The  defendant  appeals. 

John  J.  Seerley,  for  appellant.    S,  L,  Glasgow,  for  appellee. 

RcrnROCK,  J.  1.  The  tract  of  land  owned  by  the  plaintiff  contains  13.42 
acres.  It  is  not  laid  off  into  lots,  nor  subdivided  by  streets  and  alleys.  It  is 
one  entire  tract.  Plaintiff  purchased  the  land  in  1879,  and  it  was  then  unim- 
proved. He  erected  a  dwelling-house  and  out-buildings,  which,  with  the  lawn 
used  in  connection  therewith,  occupy  one  acre.  Two  and  a  half  acres  are  used 
for  raising  grain  and  vegetables,  and  the  remaining  nine  acres  are  used  as  a 
pasture.  The  property  fronts  west  on  the  Fort  Madison  road,  which  leads 
from  the  south  into  the  city.  This  road  is  all  the  means  of  travel  from  the 
la!ul  to  the  city,  and  it  is  from  1,500  to  2,000  feet  to  the  first  street  north  of 
plaintiff's  property,  running  east  and  west,  and  the  nearest  street  on  the  east 
is  nearly  half  a  mile  distant.  There  is  a  tract  of  18  acres  adjoining  on  the 
north,  and  between  plaintiff's  land  and  the  city.  On  the  east  there  is  a  40- 
acre  tract,  with  one  house  on  it.  On  the  south  is  a  tract  of  17  acres.  All  of 
these  adjoining  lands  are  used  for  pasture  meadow  and  the  cultivation  of  crops. 
Tiiey  are  not  subdivided  by  streets  and  alleys.  The  land  owned  by  the  plain- 
tiff was  formerly  outside  of  the  city  limits,  and  was  annexed  to  the  city  on  the 
thirty-first  day  of  July,  1876,  by  an  extension  of  the  city  limits.  The  highway 
known  as  the  "Fort  Madison  Road"  was  laid  off  and  traveled  many  years  be- 
fore the  date  of  the  annexation  of  the  property  to  the  city,  and  since  that  time 
the  city  has  done  nothing  in  the  way  of  improving  the  highway  adjoining 
plaintiff's  property.  The  city  assessed  the  property  for  taxation,  and  levied 
taxes  thereon  for  special  and  general  municipal  purposes,  and  ordered  the 
same  collected  for  each  year  from  1879  to  1883,  inclusive.  The  plaintiff  paid 
the  taxes  for  the  first  three  y6ars  under  protest,  and  refused  to  make  furtiier 
payment.  The  land  was  advertised  for  sale  for  the  unpaid  taxes  of  1882,  and 
this  action  was  brought  to  restrain  the  sale,  and  to  cancel  the  taxes  paid. 
v.27N.w.no.3— 16 
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The  first  question  to  be  determined  is,  was  the  plaintiff's  land  subject  to 
taxation  for  city  purposes?  The  foregoing  statement  of  facts  are  not  in  dis- 
pute. The  city  claims  the  right  of  taxation  under  the  authority  of  Brooks 
V.  Polk  Co.,  52  Iowa.  460,  S.  C.  3  K.  W.  Rep.  494.  and  Tubhessing  v.  City  of 
Burlington^  24  N.  W.  Bep.  514.  The  plaintiff  insists  that  the  cited  cases  have 
no  application  to  the  case  at  bar,  because,  by  section  4  of  chapter  47  of  the 
Acts  of  the  Sixteenth  General  Assembly,  as  amended  by  chapter  169  of  the 
Acts  of  the  Seventeenth  General  Assembly,  the  plaintiff's  land,  under  the  facts 
shown  in  evidence,  was  exempt  from  city  taxes.  That  section,  as  amended,  is 
as  follows:  '*No  lands  included  within  said  extended  limits  which  shall  not 
have  been  laid  off  into  lots  of  ten  acres  or  less,  or  which  shall  not  subsequently 
be  divided  into  parcels  of  ten  acres  or  less,  by  the  extension  of  streets  or  alleys, 
and  which  shall  also  in  good  faith  be  occupied  and  used  for  agricultural  or 
horticultural  purposes,  shall  be  taxable  for  any  city  purpose,  except  that  they 
may  be  subjected  to  a  road  tax,  to  the  same  extent  as  though  they  were  out- 
side of  the  city  limits,  which  said  tax  shall  be  paid  into  the  city  treasury. 
«  *  «)'  Xhe  original  act  excluded  tracts  of  land  of  20  acres,  under  the 
same  conditions  and  limitations  as  above  recited.  It  is  contended  by  counsel 
for  the  city  that,  as  the  land  in  question  was  annexed  to  the  city  before  the 
statute  was  amended,  the  right  to  exercise  the  taxing  power  could  not  be 
abridged  by  subsequent  legislation.  This  position  does  not  appear  to  us  to 
be  tenable.  Municipal  corporations  are  created  by  the  law-making  power, 
and  are  subject  to  the  control  of  the  legislature.  They  can  have  no  vested 
right  to  tax  rural  and  farming  property  for  city  purposes;  and  if  any  such 
right  was  obtained,  it  was  perfectly  competent  for  the  legislature  to  take  it 
away.  It  was  one  step  towards  the  settlement  of  the  many  vexatious  ques- 
tions which  arise  from  the  authority  given  to  cities  and  towns  to  extend  their 
limits  so  as  to  include  farm  property. 

The  remaining  question  to  be  determined  upon  this  branch  of  the  case  is, 
has  the  plaintiff,  since  his  purchase  and  occupancy  of  the  land,  used  it  in 
good  faith  for  agricultural  or  horticultural  purposes?  We  are  cl^rly  of  the 
opinion  that  he  has.  It  is  true  that  he  erected  a  residence  upon  the  land 
which,  with  the  lawn,  barn,  etc.,  occupy  about  one  acre,  and  it  appears  that 
he  is  a  merchant  doing  business  in  the  city.  But  the  fact  that  he  has  a  resi- 
dence upon  the  land  does  not  destroy  its  character  as  rural  and  farm  prop- 
erty. The  body  of  his  land  is  used  strictly  for  the  purposes  enumerated  in 
the  statute.  It  i»not  held  for  speculative  purposes,  nor  does  it  appear  that 
it  is  at  all  adapted  to  subdivision  into  lots. 

The  case  of  Brooks  v.  Polk  Co.,  supra,  was  determined  without  reference 
to  the  statute  above  cited.  For  some  reason  counsel  in  that  case  did  not  rely 
upon  the  statute.  It  is  possible  that  the  taxes  paid  which  were  sought  to  be 
recovered  back  were  levied  before  the  statute  went  into  effect. 

2.  It  is  claimed  that  the  court  erred  in  rendering  judgment  for  the  taxes 
paid  by  him.  Tlie  facts  under  which  these  payments  were  made  were  as 
follows:  The  pljiintiff  disputed  the  validity  of  the  city  taxes  upon  his  land. 
He  was  told  by  the  treasurer  that  if  these  taxes  were  not  paid  he  wouid  pro- 
ceed to  sell  the  property.  The  payments  were  made  in  each  year  just  before 
the  tax  became  delinquent  under  the  law.  The  treasurer  endorsed  upon  the 
receipts  these  words:  "City  taxes  paid  under  protest."  There  is  a  conflict  of 
authority  upon  the  question  whether  a  payment  under  protest  is  voluntary 
or  compulsory.  See  Bnimaf/im  v.  Tillinghast,  18  Cal.  226 ;  Benson  v.  Monroe, 
7  Cush.  131;  Americus  Bank  v.  Americuif,  68  Ga.  119.  These  and  other  cases 
hold  that  there  must  be  actual  or  threatened  exercise  of  power  by  the  party 
exacting  or  receiving  the  payment  from  which  the  other  party  "has  no  other 
means  of  immediate  relief  than  by  advancing  the  money. "  "  On  the  otiier  hand, 
it  liJis  been  held  that  "taxes  illegally  assessed  and  paid  may  always  be  recov- 
ered back  if  the  collector  understands  from  the  payee  that  the  taxes  are  re- 


Digitized  by  VjOOQ  IC 


Iowa.]  TWINING  V.  CITY   OF   BURLINGTON.  243 

garded  as  illegal,  and  that  suit  will  be  instituted  to  compel  the  refunding  of 
them."  Erskine  v.  Van  Arsdale,  15  Wall.  75;  and  see  Bakery,  City  of  Cin- 
dnnatU  11  Ohio  St.  537,  and  Taylor  v.  Board  of  Health,  31  Pa.  St.  73. 

We  think  that  where  a  tax  is  not  merely  informal  and  irregular,  but  is 
illegal  and  void  as  being  levied  upon  property  not  liable  to  taxation*  and  the 
owner  of  the  property  makes  payment  under  protest,  the  better  rule  is  that 
he  may  recover  it  back.  Such  seems  to  be  the  policy  of  our  law.  Code,  §  870. 
It  is  true  that  the  statute  cited  is  applicable  to  taxes  paid  to  a  county  treasurer, 
and  the  board  of  supervisors  are  required  to  order  the  refunding  of  the  money. 
In  the  case  at  bar  the  treasurer  was  the  mere  agent  or  collector  of  the  city. 
The  tax  was  paid  over  to  the  proper  city  officer,  and  a  demand  was  made  of 
the  city  for  the  refunding  of  the  money  before  the  suit  was  brought.  The 
defendant  ought  not  to  be  allowed  to  retain  it. 

In  our  opinion,  the  judgment  and  decree  of  the  district  court  is  correct,  and 
should  be  affirmed. 


Twining  v.  City  of  Burlington. 

Filed  March  17,  1886. 

UuHicxPAL  CoBPORATiOH  — City  Of  Burlington— TiTLK  to  Land^Acib  of  Conobbbs 
09  1836  AND  1853. 

The  land  in  controversy  in  this  case,  being  a  strip  adjacent  to  lot  993,  was  not  em- 
braced in  the  reservation  created  by  the  act  of  congress  of  1836,  and  the  title  thereto 
is  in  tJie  city  of  Burlington,  and  not  in  plaintiff  by  prescriptive  right. 

Appeal  from  Des  Moines  district  court. 

The  plaintiff  is  the  owner  of  lot  993,  in  the  city  of  Burlington.  He  acquired 
title  thereto  in  tlie  year  1B66.  He  claims  to  be  the  owner  of  a  parcel  of  land 
which  adjoins  said  lot.  The  city  of  Burlington  also  claims  to  own  the  same, 
and  this  action  Wiis  brought  by  the  plaintiff  to  quiet  his  alleged  title  to  said 
tract  adjoining  lot  numbered  993.  Upon  a  trial  to  the  court  thei'e  was  a  de- 
cree dismissing  the  plaintiff^s  petition,  and  he  appeals. 

/.  r.  Illick^  for  appellant.    J.  J.  Heerley,  for  appellee. 

RoTBROCK,  J.  The  city  of  Burlington  was  laid  out  and  platted  upon  the 
public  lands  of  the  United  States  by  act  of  congress  of  July  2,  1836.  The  act 
provided  that  a  quantity  of  land  of  proper  width  on  the  river  banic,  and  run- 
ning with  said  river  the  whole  length  of  the  town,  should  be  reserved  from 
sale  "for  public  use,  and  remain  forever  for  public  use,  as  public  highways, 
and  for  other  public  uses."  By  a  subsequent  act  of  congress  approved  Feb- 
ruary 14,  1B53,  the  reserved  strip  of  land  was  granted  to  the  city,  to  be  dis- 
posed of  in  such  manner  as  the  "corporate  authorities  may  direct,  subject 
to  the  rights  of  third  persons  thereon,  or  to  the  use  thereof."  The  plaintiff 
claims  that  this  reserved  strip  of  land  along  the  river  bank  is  in  part  bounded 
by  lot  993,  of  which  he  is  the  owner,  and  that  he,  and  those  under  whom  he 
claims,  took  actual  possession  of  the  land  in  dispute  many  years  ago,  and  in- 
closed and  improved  it,  and  that  such  possession  being  adverse,  under  claim 
of  right,  tlie  city  is  estopped  from  now  making  any  claim  to  it.  The  city  claims 
that  tlie  land  in  dispute  is  not  a  part  of  the  original  reservation,  but  that  it  is 
away  from  the  river  bank,  and  above  the  river  bluff,  and  that  the  title  thereto 
remained  in  the  United  Sates  until  the  year  1882,  when  by  act  of  congress  it 
was  granted  to  the  city. 

In  our  opinion,  the  evidence  in  the  case  shows  that  the  land  in  dispute  was 
not  a  part  of  the  original  reservation.  It  was  no  part  of  the  margin  or  bank 
of  the  river.  The  plaintiff,  therefore,  could  acquire  no  prescriptive  right  as 
ag  linst  the  government.  The  land  was  public  lands,  the  title  to  which  was 
ill  thfj  United  States.  But  if  we  were  to  concede  that  the  land  in  dispute  is 
part  of  the  original  reservation,  and  that  the  title  thereto  passed  to  the  city 
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under  the  act  of  1853,  the  plaintiff  has  acquired  no  prescriptive  right  against 
tlie  city,  because  the  city  has  done  no  act  which  estops  it  from  claiming  the 
Jand  i\3  belonging  to  the  public.  It  has  not  assessed  the  land  for  taxation,  nor 
(lone  any  other  act  which  should  estop  it  from  now  asserting  ownership  and 
control  of  the  property.  Whatever  has  been  done  by  the  plaintiff  in  the  way 
of  improvements  has  been  by  mere  sufferance  of  the  city  authorities,  and  with 
a  full  knowledge,  upon  plaintiff's  part,  tliat  he  had  no  color  of  right  to  the 
property. 
We  think  the  decree  of  the  district  court  is  correct.    Affirmed. 


Martin  v.  Blattner  and  others. 

Filed  March  17,  1886. 

Intoxicatino  Liquors— Abatement  of  Nuisance— Landlord  as  a  Party  DcrBiTDAifT. 
A  laudlord  whose propertv  is  being  used  as  a  place  for  the  unlawful  sale  of  liq- 
uors may  be  made  a  party  aefendant,  with  his  tenant,  in  an  action  to  restrain  and 
prevent  the  public  nuisance  in  the  future. 

On  rehearing.    S.  C.  25  N.  W.  Rep.  131. 

Seevers,  J.  It  must  be  assumed  that  Mr.  Gibbs  leased  the  premises  for  a 
lawful  purpose,  and  that  he  did  not  have  any  knowledge,  at  the  time  the  in- 
junction WHS  asked,  that  his  tenants  had  committed  a  statutory  nuisance 
thereon  by  selling  intoxicating  liquors  contrary  to  law.  This  being  so,  a  pe- 
tition for  a  rehearing  has  been  filed  upon  the  ground  that  a  landlord  cannot 
be  made  liable  for  a  nuisance  created  by  his  tenant  of  which  he  has  no  knowl- 
edge. Authorities  are  cited  in  support  of  this  doctrine,  and  we  think,  in  a 
certain  sense,  it  is  undoubtedly  true.  Cooley,  Torts,  608-612;  Woods,  LandL 
&  Ten.  §  539.  An  examination  of  these  authorities,  and  all  others  cited  in 
notes  therein,  will  demonstrate  that  the  doctrine  above  stated  has  been  estab- 
lished in  actions  to  recover  damages  for  the  erection  or  continuance  of  private 
nuisances.  In  such  cases  it  hiis  been  generally  held  that  a  landlord  is  not 
liable  in  damages  that  have  been  caused  by  nuisances  created  by  his  tenant, 
of  which  the  landlord  has  no  knowledge.  This  case  is  materially  different. 
In  the  fii*st  place,  this  is  a  public  nuisance,  although  the  action  is  brought  by 
a  private  citizen  under  a  statute  which  authorizes  him  to  bring  this  action* 
In  the  second  place,  it  is  not  sought  to  recover  damages  for  the  past,  but  the 
sole  object  of  the  action  is  to  restrain  and  prevent  the  nuisance  in  the  future. 
When  Mr.  Gibbs  was  made  a  party  to  the  action,  he  obtained  knowledge  that 
it  was  claimed  and  charged  that  his  tenants  had  been  using  the  leased  prem- 
ises as  a  place  for  the  sale  of  intoxicating  liquors,  thereby  creating  a  public 
nuisance,  and  therefore  he,  as  the  owner  of  the  premises,  or,  rather,  Iilh  prop- 
erty, under  the  statute,  would  become  liable  as  therein  provided.  This,  at 
least,  should  be  regarded  as  sufficient  to  put  him  on  inquiry  as  to  the  truth  of 
the  matter  charged.  Not  only  so,  but,  as  he  w^is  made  a  party  and  appeared 
in  the  action,  hels  chargeable  with  such  knowledge,  in  relation  to  the  existence 
of  the  nuisance,  as  was  established  by  the  evidence  introduced  on  the  trial. 
The  court  found  and  determined  that  a  nuisance  existed,  and  until  this  de- 
termination was  reversed  or  set  aside  in  a  lawful  m-inner,  it  must  be  re* 
garded  as  conclusive  evidence  of  the  existence  of  the  nuisance,  as  against,  not. 
only  the  lessees,  but  also  as  to  the  landlord. 

The  statute  provides  that  the  "building  or  erection,  of  whatever  kind,  or 
the  ground  itself  in  or  upon  which  such  unlawful  manufacture  or  sale,  or 
keeping  with  intent  to  sell,     *    *    *    any  intoxicating  Uquor,  is  carried  on, 

*  '*'    *    is  hereby  declared  a  nuisance,  and  shall  be  abated  as  hereinafter 
provided.    *    *    *    Any  citizen  of  the  county  where  such  nuisance  exists 

*  *    ♦    may  maintain  an  action  in  equity  to  abate  and  perpetually  enjoin 
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the  same."  Cliapter  143  of  the  Acts  of  the  Twentieth  General  Assembly; 
Miller's  Code,  411.  Under  this  statute  it  seems  to  us  that  the  building  be- 
comes a  nuisance,  and  that  its  continuance  as  such  maybe  enjoined  and  pre- 
vented.   Such  is,  as  we  understand,  tlie  plain  import  of  the  statute. 

As  we  have  seen,  Mr.  Gibbs  obtained  knowledge  at  the  trial  that  his  build- 
ing was,  under  the  statute,  a  public  nuisance,  and  that  a  citizen  acting  for 
the  public  asked  that  it  be  enjoined.  It  seems  to  us  clear  that  such  a  remedy 
existed  as  against  him  and  his  building.  The  statute,  in  express  terms,  so 
provides,  and  the  court  was  bound  to  grant  the  relief  asked.  We  affirm  the 
proposition  to  be  true,  upon  principle,  that  no  one  can  use  his  property,  or 
permit  it  to  be  used  by  another,  so  as  to  create  a  public  nuisance.  The  right 
of  the  public  in  this  respect  is  superior  to  that  of  the  individual.  The  prop- 
erty of  the  latter  must  be  held  in  subordination  to  the  rights  of  the  general 
public.  The  health  and  morals  of  the  community  so  require.  The  existence 
of  the  nuisance  having  been  conclusively  established  as  between  the  parties 
to  this  action,  and  between  each  of  them,  by  the  judgment  of  the  court,  it 
necessarily  follows  that  the  tenants  cannot  continue  the  business,  or  do  the 
thing  which  created  it,  in  the  leased  premises.  The  premises  may  continue 
to  be  occupied  by  them  for  lawful  purposes,  and  the  lease  may  continue  to 
exist.  Clearly,  however,  in  our  judgment,  Mr.  Gibbs  can  protect  himself  and 
his  premises  from  being  a  public  nuisance,  and  to  that  end  he  may  have  the 
power  to  cancel  the  lease,  or  enjoin  the  unlawful  use.  We,  however,  do  not 
regard  it  as  essential  to  determine  this  question.  The  petition  for  a  rehear- 
ing is  overruled. 


Bell  d.  City  of  Burlington. 

Filed  March  17, 1886. 

MuHiciPAL  CJobpohatiow—Stbekis— Dedication— AocEFTANCE— Opening  Part  of  Stbbbt 
— Rights  of  Lot-Own  ebs. 

The  owner  of  certain  land  platted  it  as  an  addition  tothe  city  of  Burlington,  and 
sold  lots  bounded  by  a  strip  of  land  90  feet  wide  intended  for  a  public  street.  The 
city  opened  and  improved  said  street  to  a  width  of  60  feet,  and  tlie  lots  were  im- 
proved, and  fences  were  erected  by  the  lot-owners  up  to  the  line  of  the  street  as  im- 
proved and  used  by  the  public  for  travel.  Hdd,  that  after  25  years  the  city  could 
not.  as  against  the  lot-owners,  claim  the  portion  of  the  land  that  had  not  been 
opened  and  used  as  a  street,  and  that  it  would  be  presumed  that  it  had  only  ac- 
cepted that  part,  and  not  the  whole  tract  intended  to  be  dedicated  by  the  original 
owner.^ 

Appeal  from  Des  Moines  circuit  court. 

Plaintiff  owns  certain  lots  in  Barretts  addition  to  thecity  of  Burlington, 
which  are  situated  on  the  west  side  of  Madison  street,  and  abut  on  that  street. 
A  controversy  arose  between  the  city  and  plaintiff  and  certain  other  owners 
of  property  on  that  side  of  the  street  as  to  the  location  of  the  boundary  line 
between  the  street  and  the  abutting  lots,  the  city  claiming  that  the  fences 
maintained  by  the  property  owners  on  the  fronts  of  their  property  were  situ- 
ated 80  feet  east  of  said  line,  and  inclosed  a  strip  of  ground  of  that  width 
which  belonged  to  the  street.  Thecity  council  directed  the  marshal  to  notify 
the  property  owners  to  remove  said  fences  from  the  strip  of  ground  in  dispute, 
and  on  their  refusal  to  obey  the  order,  the  marshal  was  about  to  proceed  to 
make  the  removal.  Plaintiff  thereupon  brought  this  action  in  equity,  in 
which  he  prays  that  the  city  and  its  officers  be  restrained  by  injunction  from 
removing  his  fence  or  disturbing  him  in  his  possession  of  the  portion  of  said 
strip  enclosed  thereby.  On  the  final  hearing  of  the  case  the  circuit  court  en- 
tered judgment  granting  to  plaintiff  the  relief  prayed  for  in  his  petition.  De- 
fendant appeals. 

^8ee  note  at  end  of  case. 
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John  J.  Seerley,  for  appellant.    8.  L,  QlasgotD,  for  appellee. 

Beed,  J.  Barretts  addition  was  laid  out  and  platted  in  1844,  and  the  plat 
was  duly  recorded.  A  strip  of  ground  60  feet  wide  on  the  eastern  boundary 
of  the  addition  was  designated  on  the  plat  as  a  street,  and  was  dedicated  to 
public  use  &s  such.  The  proprietor  of  an  addition  adjoining  Barret's  addi- 
tion on  the  east  also  dedicated  for  street  purposes  a  strip  of  ground  30  feet  wide 
adjoining  this  street  on  the  east.  These  two  strips  of  ground  constitute  the 
street  now  known  as  Madison  street.  The  property  now  owned  by  plainti/f 
was  first  inclosed  in  1852.  The  fence  on  the  east  of  the  property  was  built 
on  a  line  parallel  with  the  boundary  line  between  the  street  and  lots  iis  laid 
out  and  platted,  but  about  30  feet  east  of  that  line,  so  that  one-half  of  the 
ground  platted  as  a  street  on  tlie  front  of  the  lots  was  inclosed  with  them, 
and  a  fence  hiis  been  maintained  on  that  line  from  that  time  to  the  present. 
Some  of  the  other  lots  in  the  addition  abutting  on  the  street  on  the  west 
side  had  been  inclosed  before  that,  while  others  liave  since  been  inclosed. 
The  fences  on  the  front  of  all  the  property,  however,  were  built  on  the  same 
line  on  which  that  inclosing  plaintiff's  lots  was  built;  so  that  one-half  of  the 
60-foot  strip  dedicated  as  a  street  by  the  proprietor  of  Barret's  addition  ha» 
been  inclosed  with  the  lots  abutting  upon  it  by  the  ownei-s  of  the  lots,  and 
this  was  done  in  each  instance  at  the  times  the  lots  were  improved.  About 
1859  a  dwelling-house  was  built  on  plaintiflTs  property  by  the  then  owners  of 
it,  to  which  a  number  of  additions  and  improvements  have  since  been  built. 
The  front  of  this  building  is  29  feet  from  the  line  on  which  the  fence  is  built» 
and  there  is  a  porch  or  portico  six  feet  in  width  built  on  the  front.  The 
ground  between  the  house  and  fence  is  improved  as  a  lawn,  and  there  is  a  row 
of  shade  trees  inside  of  the  fence  which  were  planted  there  25  years  ago  or 
more.  Plaintiff  acquired  the  property  in  1880,  and  has  since  used  and  occu- 
pied it  as  a  homestead.  The  portion  of  the  60-foot  strip  east  of  the  line  on 
which  said  fences  are  built,  together  with  the  30-foot  strip  east  of  it,  has  been 
occupied  and  used  as  a  public  highway  ever  since  the  additions  were  laid  out, 
and  public  money  and  labor  have  been  expended  upon  it  under  the  direction 
of  the  road  supervisors,  but  no  portion  of  said  strip  west  of  that  line  has  ever 
been  so  used  or  occupied.  The  only  claim  ever  asserted  by  the  city  to  that 
portion  of  the  strip  was  made  in  1876,  when  it  caused  a  notice  to  be  served 
on  some  of  the  owners  of  property  on  the  west  side  of  the  street,  directing 
them  to  remove  their  fences  from  the  street  This  notice  was  not  served* 
however,  on  the  person  who  then  owned  the  property  now  owned  by  plain- 
tiff. The  direction  was  not  obeyed  by  those  u{K)n  whom  it  was  served,  and 
nothing  further  was  done  in  the  matter  until  the  proceedings  in  question 
were  begun. 

We  are  of  the  opinion  that  upon  this  state  of  facts  the  city  is  now  estopped 
from  asserting  any  claim  to  the  ground  in  question.  Whatever  rights  are  now 
vested  in  the  public  in  said  street  were  acquired  by  virtue  of  the  dedication 
of  the  ground  to  that  use  by  the  proprietor  of  the  addition.  The  acceptance 
of  the  grant  by  the  public  was  quite  as  essential  to  the  establishment  of  the 
highway  as  was  the  dedication  by  the  owner  of  the  soil.  Manderschirl  v. 
Dubuque^  29  Iowa,  73.  It  was  not  bound,  however,  to  accept  the  whole  of 
the  grant.  The  whole  of  the  ground  dedicated  would  have  made  a  street  90 
feet  in  width.  The  city  was  not  bound  to  incur  the  cost  and  expense  of  keep- 
ing a  street  of  that  width  in  repair.  But  it  had  the  right  to  accept  a  portion 
of  the  ground  dedicated  and  reject  the  remainder.  Ang.  Ilighw.  g  157.  The 
evidence  of  its  acceptance  of  the  dedication,  and  of  its  intentions  in  the  prem- 
ises, is  found  in  its  acts  and  conduct  with  reference  to  it.  It  caused  the 
ground  for  60  feet  in  width  to  be  opened  and  prepared  for  use  sis  a  highway. 
For  more  than  30  years  the  travel  has  been  confined  to  the  ground  so  opened 
and  improved.    All  the  expenditures  of  labor  and  money  made  by  the  public 
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during  that  period  for  the  repair  or  improvement  of  the  street  were  made 
npon  that  ground.  During  all  this  time  the  owners  of  the  abutting  property 
have  used  and  occupied  the  remainder  of  the  land  included  in  the  dediwition, 
and  have  treated  it  as  their  own  property.  In  the  case  of  plaintiff's  property, 
valuable  improvements  have  been  placed  upon  the  ground  in  question,  and  if 
the  city  is  now  permitted  to  occupy  the  ground,  and  use  it  as  a  street,  he 
(and  perhaps  others)  will  be  greatly  damaged.  Everything  that  has  been 
done  upon  the  property  by  plaintiff,  and  those  under  whom  he  claims,  has 
been  done  with  the  knowledge  of  the  public.  Their  occupation  of  the  prem- 
ises has  been  adverse  to  the  public.  Their  conduct  with  reference  to  the 
property  has  at  all  times  amounted  to  a  denial  that  the  public  had  any  inter- 
est in  or  right  to  the  property;  and  this  claim  lias,  to  all  appearances,  been 
fully  acquiesced  in  by  the  public. 

Prom  these  circumstances,  we  think  it  must  be  conclusively  presumed  that 
only  that  portion  of  the  land  included  in  said  dedication  which  lies  east  of 
the  line  on  which  plaintiff's  fence  is  built  was  accepted  by  the  public  as  a 
street*  The  facts  bring  the  case  within  the  principle  laid  down  in  Davies  ▼. 
Huebner,  45  Iowa,  674. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

NOTE. 

For  a  discassion  of  the  question  of  dedication  of  streets,  see  Eastland  v.  Fogo,  (Wis.) 
J7  N.  W.  Rep.  158.  and  note,  161,  162. 

Until  the  offer  to  dedicate  certain  lands  to  the  use  of  the  public  as  streets  is  accepted 
tiie  dedication  is  not  complete.    Brooks  v.  Topeka,  (Kan.)  8  Pac.  Hep.  392. 


Bbadenbebgeb  d.  Begleb. 
Filed  March  17, 1886. 

L  Affbaii — CxRTincATX  OF  Trial  Judob— Amount  iw  Controybtot. 

The  amount  in  controversy,  as  shown  by  the  pleadings,  must  exceed  $100,  except 
in  cases  where  some  (question  of  law  is  certified  by  the  trial  judge,  to  give  the  su- 
preme conrt  jurisdiction. 

1  Baxb— FoBM  OF  Certificate. 

A  certificate  in  the  following  form :  "  This  cause  involves  a  determination  of  a 
question  of  law  upon  which  it  is  desirable  to  have  the  opinion  of  the  supreme  conrt, 
and  it  is  the  desire  of  defendant  to  appeal ;  therefore  1  sign  this  certificate  as  to  the 
law,  the  evidence,  and  the  instructions, "—is  insufficient,  and  such  an  appeal  will 
be  dismissed. 

Appeal  from  Lee  circuit  court. 

Action  on  an  injunction  bond  in  the  penal  sum  of  $100.  Judgment  was 
asked  for  that  amount.  The  Judgment  rendered  was  for  "one  hundred  dol- 
lars, and  costs  of  salt  at  $ ,  and  that  execution  issue  therefor."  The  de- 
fendant appeals. 

8.  T.  <&  A.  T.  MarshalU  for  appellant,  L.  Begler.  McCrary  c§  Hagerman. 
for  appellee,  Jacob  Bradenberger. 

Seevers.  J.  1.  A  motion  has  been  filed  by  the  appellee  to  dismiss  the  ap- 
peal on  several  grounds,  among  which  are  that  the  amount  in  controversy 
does  not  exceed  $100,  and  there  is  no  sufficient  certificate  of  the  trial  judge 
that  there  are  questions  of  law  upon  which  the  opinion  of  this  court  is  de- 
sired. As  the  penalty  of  the  bond  was  only  $100,  and  as  judgment  for  that 
amount  only  was  asked,  and  as  there  was  no  counter-claim  pleaded,  it  is 
evident  that  the  amount  in  controversy,  as  shown  by  the  pleadings,  does  not 
exceed  $100,  and  therefore  this  court  does  not  have  jurisdiction  unless  the 
tdal  Judge  has  certified  that  there  are  questions  of  law  involved  upon  which 
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it  is  desirable  to  have  the  opinion  of  this  court.  Code,  §  3178.  It  is  said, 
however,  that  as  there  was  a  judgment  against  the  defendants  for  $100  and 
costs,  therefore  there  is  more  than  $100  in  controversy.  The  fallacy  of  this 
suggestion  clearly  appears  when  reference  is  had  to  the  statute,  which  provides 
that  it  is  the  amount  in  controversy,  as  shown  by  the  pleadings,  which  con- 
stitutes the  jurisdictional  test  Cun*an  v.  Exoelaior  Coal  Co.^  63  Iowa,  94; 
S.  C.  18  N.  W.  Rep.  698. 

2.  The  certificate  of  the  trial  judge  is  as  follows:  "This  cause  involves  a 
determination  of  a  question  of  law  upon  which  it  is  desirable  to  have  the 
opinion  of  the  supreme  court,  and  it  is  the  desire  of  tho  defendant  to  appeal; 
tlierefore  I  sign  this  certificate  as  to  the  law,  the  evidence,  and  instructions." 
This  certificate  is  clearly  insufficient,  as  the  numerous  decisions  of  this  court 
will  show.    In  fact  no  particular  question  is  certified. 

The  motion  must  be  sustained.    Appeal  dismissed. 


Chicago,  B.  &  Q.  R.  Co.  v.  Jaoksok. 

Filed  March  17,  1886. 

Public  Lanm— Swamp  Lands— Possksbion  by  Pabty  aftxb  Rbfusal  of  Couhty  Board 
TO  Sell— Code,  W  928,  930,  941. 

A  party  who  takes  possession  of  swamp  lands  after  the  board  of  sapervisorB  of 
the  county  wherein  the  lands  are  situated  has  refused  to  accept  the  price  offered,  aa 
it  had  a  right  to  do  in  pursuance  of  an  order  of  the  county  court  withdrawing  such 
lands  from  sale,  acquires  no  legal  or  equitable  title  to  the  land. 

Appeal  from  Mills  district  court. 

Action  for  possession  of  80  acres  of  land  in  Mills  county.  The  defendant 
set  up  an  equitable  defense,  and  the  case  was  tried  as  an  equitable  action. 
There  was  a  decree  for  the  defendant.    The  plaintiff  appeals. 

Watkim,  Williams  &  Wright,  for  appellant,  Chicago,  B.  &  Q.  B.  Ck).  2>. 
H.  Solomon,  for  appellee,  John  Jackson. 

Adams,  G.  J.  In  1866  Mills  county  had  acquired  title  to  the  land  in  ques- 
tion, and  held  the  same  as  swamp  land.  In  that  year  the  defendant  applied 
to  the  board  of  supervisors,  and  to  the  clerk  of  the  board,  to  purchase  the 
same,  tendering  the  sum  of  $1.25  per  acre;  but  both  the  board  and  the  clerk 
refused  to  sell  the  land  to  him.  and  refused  to  accept  the  money  tendered,  and 
never  did  accept  it,  and  the  same  has  been  retained  by  the  defendant.  Not- 
withstanding these  facts,  however,  the  defendant  took  possession  and  made 
improvements,  and  has  held  possession  since  that  time.  In  1870  th^  county 
conveyed  the  land  by  and  to  the  Burlington  &  Missouri  River  Railway  Com- 
pany, and  in  1875  that  company  conveyed  it  to  the  plaintiff.  That  the  legal 
title  is  now  in  the  plaintiff  is  indisputable. 

The  defendant,  however,  claims  that  he  became  the  equitable  owner  by  reason 
of  his  offer  to  purchase  and  tender  of  $1.25  per  acre,  and  that  the  conveyance 
to  the  Burlington  &  Missouri  River  Railway  Company  was  made  by  mis- 
take, under  a  contract  which  did  not  in  faot  entitle  the  company  to  the  land, 
as  was  then  supposed.  The  defendant  claims  that  in  1855  the  land  was  duly 
offered  for  sale  at  $1.25  per  acre,  and  remained  in  market,  and  was  subject 
to  sale,  at  that  price,  when  he  made  application  to  purchase  the  same,  and 
made  the  tender  above  set  out.  For  the  purpose  of  the  opinion  it  may  be 
conceded  that  in  1855  the  land  was  offered  for  sale  as  the  defendant  claims. 
It  appears,  however,  that  in  1860  the  county  court  ordered  that  no  more 
swamp  land  should  be  sold  until  a  further  order  should  be  made  in  relation 
thereto.  The  order  of  the  county  court  withdrawing  tlie  land  was,  if  valid. 
In  force  at  the  time  of  the  defendant's  application  and  tender. 

The  defendant,  however,  contends  that  the  court  had  no  power  to  make  tlie 
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order  withdrawing  the  land,  and  that  the  clerk  of  the  board  should  have  dis- 
reganied  it  and  accepted  his  money  and  made  him  a  deed.  But  under  sec- 
tion 928  swamp  lands  were  placed  under  the  care  and  superintendence  of  the 
county  courts,  and  by  section  930  it  was  provided  that  the  courts  may  order  a 
part  only  of  the  lands  to  be  sold,  as  they  may  deem  expedient,  and  by  section 
^1  it  was  provided  that  the  courts  shall  not  sell  or  dispose  of  anymore  of  said 
lands  than  shall  be  absolutely  necessary  to  complete  the  reclaiming.  We  think 
that  the  court  had  the  power  to  make  the  order  in  question. 

The  plaintiff  having  the  legal  title,  and  the  defendant  no  title  of  any  kind, 
it  is  perhaps  not  important  to  consider  how  the  county  came  to  convey  to 
the  plain  tiff  ^s  grantor,  or  whether  it  did  so  by  mistake  or  not.  But  the  plain- 
tiff^s  right  seems  to  be  reasonably  clear.  The  conveyance  was  made  in  pur- 
suance of  a  contract  which  called  for  "odd  sections  vacant. "  The  defendant's 
position  is  that  the  land  in  question,  though  in  an  odd  section,  was  not  vacant 
because  he  was  in  possession.  Under  the  view,  however,  which  we  have 
taken  of  the  case,  he  was  a  mere  trespasser.  The  county  had  expressly  refused 
to  sell  to  him,  as  he  well  knew.  That  the  county  regarded  the  land  as  vacant 
at  the  time  it  entered  into  the  contract  with  the  plaintiff's  grantor  must  be 
presumed. 

We  think  that  the  plaintiff  was  entitled  to  judgment  for  possession.  Be- 
▼ersed. 


State  v.  Mahan. 

Piled  March  17,  1886. 

HoiaciDH — ^MuBDBB— Self-Defenbe. 

Former  opinion,  20  N.  W.  Rep.  449,  adhered  to  on  rehearing. 

On  rehearing.    S.  C.  20  N.  W.  Rep.  449. 

Seevebs,  J.  Upon  the  application  of  the  defendant,  a  rehearing  was 
granted  as  to  the  third  paragraph  in  the  foregoing  opinion.  To  theend  that 
oar  conclusions  may  be  clearly  understood,  we  think  it  best  to  set  out  a  copy 
of  the  instruction  excepted  to.  It  is  as  follows:  "If  you  find  from  the  evi- 
dence that  as  defendant  walked  along  the  street  he  was  followed  by  Murphy, 
who  advanced  upon  him  with  the  appearance  of  having  a  dangerous  rock  in 
his  hand;  and  in  such  a  manner,  and  with  such  movements,  as  to  make  de- 
fendant believe,  as  a  man  of  ordinary  reason  and  prudence,  that  he  was  in 
danger  of  death  or  great  bodily  injury  from  such  assault;  and  that  the  blow 
with  the  saw  was  necessary  to  prevent  such  death  or  injury, — then  you  will 
find  defendant  had  the  right  to  strike  the  fatal  blow  in  self-defense;  and  in 
order  to  find  this  you  will  consider  the  time,  place,  and  situation  of  the  de- 
fendant, the  size  of  the  weapon  in  the  hand  of  Murphy,  as  it  appeared  to  him, 
(defendant,)  the  manner  of  the  attack,  and  the  language  used,  and  defend- 
ant's knowledge  of  Murphy's  disposition  and  character,  as  shown  by  his  con- 
duct from  the  beginning  of  the  difficulty  between  them  to  the  time  of  the 
killing;  but  no  words  spoken  by  Murphy,  however  insulting,  and  no  assault 
upon  defendant  without  a  dangerous  weapon,  or  the  appearance  of  one,  would 
justify  the  defendant  in  striking  the  fatal  blow.'' 

It  is  not  claimed  that  all  the  facts  and  circumstances  preceding  the  fatal 
blow,  bearing  on  the  question  of  self-defense,  are  not  sufficiently  stated,  but 
the  point  made  is  that  the  inquiry  of  the  jury  is  unduly  limited  in  the  last 
clause  of  the  instruction.  It  is  said  there  is  some  conflict  in  the  evidence 
whether  the  deceased  was  armed  with  a  deadly  weapon  at  the  time  the  fatal 
blow  was  struck.  If  the  jury  so  found,  then  the  nature  and  character  of  the 
assault,  and  all  other  circumstances,  become  immaterial,  and  under  the  in- 
struction the  jury  were  bound  to  find  the  killing  was  not  justifiable.     We  do 
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not  SO  understand  the  instruction,  for  if  it  appeared  to  the  defendant  that  the 
deceased  was  so  armpd,  the  defense  was  made  out.  For  the  purpose  of  ascer- 
taining whetlier  the  defendant,  as  a  reasonable  and  prudent  person,  had  the 
rig! it  to  so  believe,  tlie  jury  were  directed  to  consider  all  the  facts  and  cir- 
cumstances from  the  beginning  of  the  ditficulty.  If  Murphy  wns  neither 
armed  with  a  deadly  weapon,  and  tlie  defendant  had  no  right  to  so  believe, 
ilien  the  fatal  blow  was  not  struck  for  tiie  purpose  of  protecting  himself  from 
great  bodily  harm,  for  the  defendant  testified,  in  substance,  that  he  believed 
tlie  deceased  had  in  his  hand  a  rock,  and  that  the  fatal  blow  was  struck  be- 
cause he  thouglit  the  deceased  was  going  to  strike  him.  The  defendant  was 
phiced  in  a  ditficult  position.  Murpliy  had  shown  a  disposition  to  have  a  dif- 
ticulty  with  the  defendant.  While  all  this  is  true,  unless  the  deceased  at  the 
time  of  the  fatal  blow  was  armed,  or  had  the  appearance  of  being  armed, 
with  a  deadly  weapon,  we  are  forced  to  the  conclusion  that  the  killing  was 
not  justifiable  under  the  facts  and  circumstances  of  this  case. 
The  former  opinion  is  adhered  to. 


White  v.  Smith. 

Filed  March  17.  1886. 

Tax  Salk— Notice  of  Expibation  of  Redemption  Period. 

Former  opinion,  25  N.  W.  Rep.  116,  adhered  to,  and  petition  for  rehearing  over»^ 
ruled. 

On  rehearing.    S.  C.  25  N.  W.Rep.  115. 

See  VERS,  J.  It  is  insisted  in  a  petition  for  a  rehearing  that  Miles  Whit» 
was  dead  at  the  time  the  notice  referred  to  in  the  foregoing  opinion  was 
served,  and  it  is  claimed  that  it  does  not  appear  the  land  Wiis  taxed  to  a  liv- 
ing pei-spn,  and,  as  no  person  was  in  possession,  therefore  no  notice  was  re- 
quired. '  Fuller  V.  Armstrong,  53  Iowa,  683;  S.  C.  6  N.  W.  Rep.  61.  The 
service  was  by  publication  in  a  newspaper.  The  land  was  owned  by  Miles 
White  in  his  life-time,  and  it  appears  that  he  died  before  any  notice  was  re- 
quired to  be  served.  But  there  is  no  evidence  showing  that  the  land  was- 
taxed  to  the  deceased,  and  upon  whom  it  is  recited  in  the  deed  under  which 
the  defendant  claims  the  notice  was  served.  The  presumption  must  obtaia 
that  the  land  was  taxed  to  and  notice  served  on  a  living  peraon.  Especially^ 
must  this  be  so  wlien  it  appears  from  the  record  that  the  deceased,  Miles 
White,  devised  to  his  grandson  Miles  White  a  large  amount  of  lands  in  Iowa. 
There  is  no  pretense  that  the  last-named  Miles  White  is  now  dead.  The  pre- 
sumption must  obtain  he  is  living,  and  that  the  land  was  taxed  to  and  the 
notice  served  on  him. 

The  petition  for  a  rehearing  is  overruled. 


Henexb  d.  Town  of  Kbota  and  othenu 

Wilson  v.  Same. 

Tabman  v.  Same. 

RiTCHEY  V.  Same. 

Filed  March  18,  1886. 

1.  Appeal— JuRisDicriow— Amount  Involved. 

To  defeat  the  jurisdiction  of  the  supreme  court,  it  roust  be  shown  by  the  plead-^ 
ings  that  the  amount  involved  is  leas  than  $100.  Babcock  v.  Gzm  Tp.,  21  N.  W.  Sepw 
207,  followed. 
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2.  ExcEPnows— FrrroixGs  of  Fact,  Conclusion  of  Law,  and  Judgment. 

When  there  ia  a  finding  of  facts  by  the  court,  a  conclusion  of  law  based  thereon^ 
an»]  judgment,  an  exception  "to  the  conclusion  of  law,  order,  and  judgment,"  i* 
sutticiently  explicit. 
8.  Tax.\tion — What  Taxable — Bank  Shabbs. 

liank  shares  may  be  taxed  to  the  owners  thereof. 
4.  Samk— Ass KS8MB.\T^— Board  of  Equalization  Inobeasino  Assessment— Notice. 

liefure  the  board  of  equalization  can  increase  the  assessment  made  by  tlie  assessor 
it  must  give  tlie  notice  required  By  chapter  109  of  the  Acts  of  the  Eighteenth  Gen- 
eral A>senibly. 
6.  Same — Waiver  of  Notice — Appearance  and  Argument  before  Board. 

Where  a  party  appears  before  tlie  board  of  equalization,  and  is  heard  by  counsel 
in  opposition  to  an  increase  of  his  assessment,  ne  cannot  complain  that  the  statu- 
tory notice  was  not  given. 
fi.  Same— Constitotioxality  of  Chapter  109  of  the  Acts  of  the  Eighteenth  Gen- 
eral Assembly — Title  and  Subject  of  Act. 

Chapter  109  of  tiie  Acts  of  the  Eighteenth  General  Assembly  embraces  bat  one 
subjeut,  and  matters  properly  connected  therewith,  and  is  valid. 

Appeal  from  Keokuk  circuit  court. 

The  board  of  equalization  of  the  town  of  Keota  caused  certain  assessments 
to  be  made  against  the  plaintiffs  for  the  purpose  of  taxation.  The  plaintiff 
caused  a  writ  of  certioraH  to  issue  to  test  the  validity  of  the  proceedings  of 
the  bojird,  and  the  circuit  court  decided  that  the  assessment  made  under  the 
direction  of  the  board  was  illegal  and  void.    The  defendants  appeaL 

Sampson  d*  Broion,  for  appellants.    Q.  2>.  Woodin,  for  appellees. 

Seeyers,  J.  A  finding  of  facts  was  made  by  the  court,  the  material  por- 
tion of  which  is  as  follows:  "The  Bank  of  Keota  is  incorporated  under  the 
general  incorporation  law,  the  capital  being  $35,000,  the  surplus  fund  $15,- 
000,  and  the  undivided  profits  over  uncollectible  debts  is  $3,000.  In  1881 
the  bank  invested  $40,750  inlTnited  States  bonds.  In  October,  1882,  it  sold 
♦10,000  of  the  bonds,  and  before  January  1, 1883,  placed  the  remainder  in  Chi- 
cago, and  had  the  privilege  of  drawing  against  them.  The  plaintiffs  are 
holders  of  tlie  capital  stock  of  the  bank,  and  the  value  of  their  shares,  re- 
spectively, was  found  by  the  court.  The  bank  erected  a  banking-house,  and 
expended  therefor  $9,000,  and  the  value  of  the  real  estate  owned  by  it,  in- 
cluding the  banking-house,  was  assessed  to  the  bank;  but  it  declined  to  list 
for  assessment  for  the  year  1883  any  moneys,  credits,  or  any  other  property 
than  above  slated.  It  also  declined  to  disclose  the  names  of  the  owners  of 
stock  or  shares  in  the  corporation.  The  plaintiffs  were  severally  assessed  for 
the  year  1888,  but  they  declined  to  list  the  shares  owned  by  them  for  the  pur- 
pose of  assessment.  The  board  of  equalization  met  on  the  second  day  of 
April,  and  it  was  then  decided  to  add  plaintiffs'  bank  stock  to  their  assess- 
ment, and  the  board  directed  tlie  assessor  to  ascertiiin  the  names  of  the  own- 
ers of  stock  in  the  bank  residing  in  town,  and  the  amounts  owned  by  each, 
and  to  assess  the  same.  The  business  of  the  board  being  unfinished,  on  the 
ninth  day  of  said  month  the  plaintiff  Henkle  appeared  before  the  board  "as 
a  stockliolder  and  ofiloer  of  the  bank,"  and  on  his  application  a  postpone- 
ment of  one  week  was  obtained  to  consider  the  matter  of  the  assessment  of 
bank  shares.  On  the  sixteenth  day  of  April  the  board  again  met,  and  at  that 
time  the  president  of  the  bank,  the  plaintiff  Henkle,  and  Mr.  Farley,  who 
was  attorney  for  the  plaintiff  and  the  bank,  appeared  before  the  bonrd,  and 
objections  were  made  against  the  proposed  assessment  of  shares  in  the  bank 
to  the  individual  owners.  The  objections  were  overruled,  and  the  board  or- 
dered that  the  shares  owned  by  each  of  the  plaintiffs  should  be  assessed  at  a 
value  fixed  by  the  board.  On  April  17th  notices  were  posted  up  at  the  proper 
places,  showing  the  assessments,  the  amount  thereof,  and  the  description  of 
the  property,  as  ordered  by  the  board.  Upon  the  foregoing  facts  the  court, 
as  conclusious  of  law,  found — *' First,  The  defendants  had  no  authority  to 
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assess,  or  order  the  assessment  of,  the  bank  stock  to  the  plaintiffs.  Second, 
In  assessing,  and  ordering  the  assessment  of,  the  bank  stock  in  question  to 
the  plaintiffs  the  defendants  acted  illegally."  Then  follows  the  judgment 
of  the  court;  "to  which  conclusions  of  law,  order,  and  judgment  the  defend- 
ants, at  the  time,  excepted."  These  cases  were  submitted  on  a  single  ab- 
stract, and  are  precisely  alike,  except  in  a  single  particular,  which  will  be 
hereafter  more  particularly  referred  to. 

1.  Counsel  for  the  appellees  contend  that  as  the  maximum  assessment  for 
city  purposes  cannot  exceed  12  mills  on  the  dollar,  therefore  the  amount  in 
controversy  is  less  than  $100,  and  as  the  trial  judge  has  not  certified  any 
question  of  iaw  as  to  which  it  is  desirable  to  have  the  opinion  of  the  supreme 
court,  therefore  this  court  has  no  jurisdiction  of  this  appeal.  It  does  not  ap- 
pear from  the  pleading  what  amount  is  in  controversy,  and  the  assessment 
ordered  by  the  board  forms  the  basis  upon  which  the  state,  city,  and  county 
taxes  are  levied.  This  case  is  therefore  within  the  rule  established  in  Bab- 
cock  v.  Cass  Tp,f  21  N.  W.  Bep.  207.  The  point  made  by  counsel,  therefore, 
is  not  well  taken. 

2.  It  is  further  contended  that  the  exception  taken  is  insufficient  to  pre- 
sent any  question  of  law  for  the  determination  of  this  court.  In  support  of 
this  proposition  Boyce  v.  Wabash  Ry,  Co,,  18  N.  W.  Rep.  673,  is  cited.  AVe 
do  not  undei-stand  that  any  exception  was  taken,  or  intended  to  be  taken,  as 
to  the  facts  as  found  by  the  court.  Conceding  the  facts  found  to  be  correct, 
the  defendant  excepted  to  the  "conclusion  of  law  and  judgment."  The  latter 
followed  the  former  as  a  matter  of  course;  nor  can  it  be  said  the  exception 
was  to  such  judgment,  but  it  was  designed  to  be  and  was  to  the  judgment  of 
the  court  as  to  the  law  governing  the  case.  But  if  it  be  conceded  that  the 
judgment  and  conclusions  of  law  were  both  excepted  to,  but  a  single  excep- 
tion was  required ;  because  there  was  but  a  single  legal  proposition  embraced 
in  both,  no  matter  how  many  times  or  in  how  many  forms  it  was  stated,  and 
tliat  was  that  the  board  was  not  authorized  to  cause  the  assessment  to  be 
made,  and  that  in  so  doing  it  acted  illegally.  We  are  of  the  opinion  the  ex- 
ception taken  is  sufficient  to  present  for  consideration  the  legal  propositions 
presented  by  counsel. 

3.  It  is  insisted  the  board  acted  illegally  because  there  is  no  statute  which 
jiuthorizes  the  assessment  and  taxation  of  shares  in  a  bank  organized  under 
the  general  incorporation  law  to  the  owners.  It  is  undoubtedly  true  that 
taxation  is  an  attribute  of  sovereignty,  and  if  such  power  has  failed  to  pro- 
vide that  any  species  of  property  shall  be  taxed,  then  it  cannot  be  done.  It 
is  also  true  that  taxation  is  the  rule,  and  exemption  therefrom  constitutes  the 
exception.  Having  in  mind  these  rules,  we  proceed  to  a  consideration  of  the 
question  presented.  It  is  not  claimed  that  shares  in  such  banks  are  specially 
-exempted  from  taxation;  and  section  801  of  the  Code  provides  that  all  prop- 
-erty,  both  real  and  personal,  not  exempted  by  statute,  is  subject  to  taxation. 
Tliat  bank  shares  are  property  must  be  conceded.  Section  813  of  the  Code 
provides  that  the  stock  of  corporations  and  companies  shall  be  assessed  at 
their  cash  value."  In  Des  Moines  Water  Co.*s  Appeal,  48  Iowa,  324,  it  was 
held  that  the  shares  in  a  corporation  of  that  character  could  be  iissessed  and 
taxed;  and  in  Cook  v.  City  of  Burlington,  59  Iowa,  251,  S.  C.  13  N.  W.  Rep. 
113,  it  was  held,  under  the  statute,  that  it  was  competent  to  assess  and  tax 
shares  in  a  corporation  owning  a  toll-bridge  to  the  owners,  although  the  prop- 
-erty  of  the  corporation  had  been  taxed  to  it. 

Under  the  statute  and  these  decisions  it  must  be  assumed  that  shares  in  at 
least  some  corporations  can  be  assessed  to  the  ownera.  Now,  is  there  any 
provision  of  the  statute  that  takes  shares  in  a  bank  out  of  this  rule?  Counsel 
for  the  appellee  contends  there  is,  and  he  relies  on  section  821  of  the  Code, 
and  chapter  63  of  the  Acts  of  the  Fifteenth  General  Assembly.  The  latter 
has  been  incorporated  into  McClain*s  Code,  and  from  section  813  as  amended, 
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aDd  is  in  the  following  words:  "All  taxable  property  shall  be  taxed  each  year, 
and  personal  property  shall  be  listed  and  assessed  each  year»  in  the  name  of 
the  owner  thereof  on  the  first  day  of  January,  except  moneys  and  credits  of 
associations  organized  under  the  general  incorporation  laws  of  this  state  for 
the  purpose  of  transacting  a  banking  business,  and  moneys  and  credits  of 
private  bankers  who  have  loaned  money,  bought  notes,  mortgages,  or  other 
securities.  In  every  such  instance  the  average  value  of  the  money  and  cred- 
its which  have  been  in  the  possession  or  under  the  control  of  the  peraon 
making  the  list  shall  be  listed  for  taxation." 

The  sole  object  designed  to  be  accomplished  by  this  section  is  apparent  on 
its  face,  when  the  prior  law  is  taken  into  consideration,  which  provided  that 
the  moneys  and  credits  of  such  corporations  and  persons,  owned  by  them  on 
the  first  day  of  January  in  each  year,  should  be  listed  and  taxed.  Instead  of 
this  the  statute,  as  amended,  provides  that  the  average  value  of  such  mone3'8 
and  credits  owned  by  such  persons  and  corporations  shall  be  listed  and  taxed. 
It  is  probable  that  the  average  value  during  the  preceding  year  is  contem- 
plated; but  whether  this  is  so  is  not  material  in  this  case.  Clearly  it  is  not 
provided  that  shares  in  banking  corporations  cannot  be  taxed  to  the  owners 
in  express  terms  or  by  necessary  implication.  The  statute  makes  no  reference 
thereto,  but  applies  exclusively  to  the  moneys  and  credits  or  property  of  the 
corporation.  The  shares  therein  do  not  belong  to  the  corporation,  but  to  the 
))eraons  entitled  thereto.  They  are  his  individual  property,  on  which  it  may 
be  supposed  he  receives  an  income,  in  dividends  or  profits  of  the  institution. 
If  the  moneys  and  credits  are  taxed  to  the  corporation,  his  dividends  would 
be  less  than  they  otherwise  would  be,  and  his  shares  of  less  value. 

Section  821  of  the  Code  relates  to  the  classification  of  property,  and  what 
the  board  of  supervisors  may  do  in  reference  thereto  for  the  purpose  of  equal- 
izing the  assessments.  The  action  of  the  board  provided  for  precedes  the 
assessment,  and  the  auditor  is  required  to  prepare  suitable  books  for  the  as- 
sessor, which  shall  contain  a  certificate  of  the  classification  adopted  by  the 
l)oard.  Tlie  books  shall  be  ruled  and  prepared  for  the  entry  of  certain  speci- 
fied matters,  among  which  are  tlie  "amount  of  stock  or  shares  in  any  corpo- 
ration or  company  not  required  by  law  to  be  otherwise  listed  and  taxed." 
This  provision  alone  clearly  does  not  exempt  or  provide  that  the  shares  shall 
not  be  taxed  to  the  owner.  It  has  no  reference  to,  nor  does  it  limit,  the  force 
and  effect  of  section  813,  as  counsel  contend.  Before  section  821  can  have 
any  effect  on  the  question  under  consideration,  there  must  be  some  law  found 
which  requires  the  shares  to  be  otherwise  listed  and  taxed. 

As  we  have  seen,  there  is  a  statute  which  requires  these  shares  to  be  taxed, 
and  as  taxation  is  the  rule,  there  must  be  some  provision  of  the  statute  found 
which  requires  tliem  to  be  otherwise  listed  and  taxed.  Such  a  statute  was  in 
force,  and  held  to  be  applicable,  in  Hubbard  v.  Johnson  Co,,  23  Iowa,  130; 
hut  our  attention  has  not  been  called  to  any  such  statute,  unless  it  be  the 
provision  that  banking  corporations,  like  other  coi-porations,  shall  be  assessed 
and  taxed;  that  is  to  say,  the  property  belonging  to  the  corporation  shall  be 
taxed.  But  as  we  have  seen,  shares  in  the  corporation  are  the  property  of 
tho  person  owning  them.  They  cannot  be  taxed  to  the  corporation,  and  the 
statute  does  not  so  provide;  but  it  does  provide,  they  shall  be  taxed  to  such 
owner.  Des  Moines  Water  Co,^s  Appeal,  before  cited.  Whether  the  statute 
in  this  respect  should  be  commended  is  not  our  province  to  determine. 

4.  Section  830  of  McClain's  Code  provides  that  the  board  of  equalization,  at 
their  meeting  on  the  first  Monday  in  April  of  each  year,  may  "add  to  the  as- 
sessment as  returned  by  the  assessor  any  taxable  property  *  *  *  not  in- 
cluded tlierein;"  and  section  831,  as  amended  by  chapter  109  of  the  Acts  of  the 
Eighteenth  General  Assembly,  (McClain's  Code,  203,)  as  appellees  claim,  pro- 
vides that  if,  in  the  opinion  of  the  board,  any  assessments  should  be  raised, 
a  list  thereof  shall  be  prepared  and  posted  up  in  two  specified  places,  and  the 
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board  sliall  then  adjourn  for  one  week  before  taking  final  action;  and  as  the 
board  did  not  do  this,  it  is  claimed  their  action  is  invalid. 

Prior  to  the  enactment  of  said  chapter  109  no  notice  of  the  action  of 
the  board  was  required.  It  was  the  duty  of  the  tax-payer  to  attend  the 
lueetiiig  of  tlie  board,  and  if  he  failed  to  do  so  the  board  could  add  to  the 
assessment  any  omitted  property,  or  increase  the  assessment  of  any  tax- 
payer without  notice  to  him,  and  he  had  not,  in  such  case,  any  just  ground 
of  complaint.  Macklot  v.  Davenport,  17  Iowa,  379.  Chapter  109  of  the  Acts 
of  the  Eigliteenth  General  Assembly  is  remedial  in  its  nature,  and  evidently 
was  designed  to  give  the  tax-payer  an  opportunity  to  be  heard  before  the  as- 
sessment made  by  the  assessor,  of  which  it  may  be  presumed  he  had  knowl- 
edge, could  be  lawfully  increased  by  the  board  of  equalization  by  the  addi- 
tion of  supposed  omitted  property,  or  by  an  increase  of  the  assessment.  In 
either  case  the  effect  would  be  to  raise  the  assessment  made  by  tlie  assessor. 
The  tax-payer  might  be  able  to  show  that  he  was  not  liable  for  the  taxes  on 
the  property  which,  in  the  opinion  of  the  board,  had  been  omitted,  or  that  it 
in  fact  was  exempt.  We  are  therefore  of  the  opinion  that  before  the  board 
of  equalization  can  increase  the  assessment  made  by  the  assessor,  so  as  to  in- 
crease the  burden  of  the  tax-payer,  the  board  must  give  the  notice  required 
by  the  statute  above  mentioned,  unless  it  is  unconstitutional,  as  appellants 
4;ontend.  The  only  notice  given  was  after  the  board  had  increased  the  assess- 
ment; that  is,  after  the  entry  of  judgment  notice  of  this  fact  was  given. 
This  is  not  the  notice  the  statute  required,  and  therefore,  as  to  all  the  appel- 
lees except  Henkle,  the  judgment  of  the  circuit  court  must  be  affirmed.  It 
is  stipulated  that  they  made  no  appearance  before  the  board,  but  Henkle  did, 
and  there  was  a  continuance  so  that  he  might  be  heard.  Objections  were  in- 
terposed, and  an  argument  was  made,  in  his  behalf.  He  could  have  done  no 
more  if  notice  in  strict  accordance  with  the  statute  had  been  given.  He  there- 
fore has  no  just  ground  of  complaint  in  this  respect.  Hutchinson  v.  Board 
of  Equalization,  23  N.  W.  Rep.  249. 

5.  Appellant  contends  that  so  much  of  chapter  109  of  the  Laws  of  1880  as 
provides  tliat  notice  shall  be  given  is  unconstitutional,  because  the  title  of 
the  act  fails  to  express  that  such  is  the  subject-matter  of  the  act,  and  that  it 
therefore  conflicts  with  section  29  of  article  3  of  the  constitution,  which  pro- 
vides that  ''every  act  shall  embrace  but  one  subject,  and  matters  properly 
connected  therewith,  which  subject  shall  be  expressed  in  the  title."  The 
title  of  chapter  190  is  in  these  words:  ''An  act  to  amend  section  831,  c.  1, 
tit.  6,  of  the  Code  of  Iowa,  in  relation  to  boards  of  equalization,"  and  the  act 
iconsists  of  three  sections.  The  first  provides  that  section  831  shall  be 
amended  by  adding  thereto  certain  words.  The  second  section  amends  sec- 
tion 824  of  the  Code,  and  for  the  purposes  of  this  case  it  may  be  conceded 
that  this  section  is  unconstitutional.  The  third  section  provides  that  at  the 
Urst  meeting  of  the  board  for  the  purpose  of  equalization  the  board  sliall  de- 
cide what  assessments  shall  be  raised,  and  cause  an  alphabetical  list  to  be 
made,  and  cause  notices  of  their  proposed  action  to  be  posted  in  certiiin  speci- 
iied  places,  and  shall  adjourn  for  one  week.  But  for  the  second  section  we  do 
not  think  it  would  be  claimed  that  the  first  and  third  sections  would  be  un- 
constitutional. Especially  is  this  so,  if  the  subject-matter  of  both  had  been 
put  in  a  single  section.  It  must  be  obvious  that  the  number  of  sections  is 
ininiaterial.  Conceding  that  the  second  section  is  unconstitutional,  it  should 
be  regarded  as  eliminated  from  the  act.  It  then  embraces  but  one  subject, 
and  matters  properly  connected  therewith,  amendatory  to  section  831  of  the 
Code;  for  the  original  section  and  as  amended  has  relation  to  but  a  single 
subject, — "in  relation  to  boards  of  equalization"  and  their  duties.  We  are 
of  tlie  opinion  that  for  the  purposes  of  this  case  the  act  in  question  must  be 
regarded  as  constitutional. 

Tiio  result  is  that  the  lirst  case  must  be  reversed,  and  the  last  three  af* 
£rmed. 
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Independent,  School-Dist.  of  Burlington  p.  Merchants'  Nat.  Bank. 

Filed  March  18.  1886. 

1.  TbIAL— iNSTUDCTIOlf  WOT  SUPPORTED  BY  EviDSIfCB. 

An  instruction  wholly  unsupported  by  the  evidence  is  erroneous. 

2.  Eotoppkl— Pleading. 

An  estoppel,  to  be  relied  upon,  must  be  pleaded. 
•8.  Bakk  —  Estoppel  —  Representation  of  Cashieb  as  to  Amoitmt  or  School  Mokbt 
ON  Deposit— Fbaud  of  Tbeasubeb  of  School  Boabd. 

A.  was  treasurer  of  an  independent  district  school  board,  and  assistant  cashier  of 
the  bank  where  the  school  money  was  deposited.  Before  settling  with  A.  the  niem- 
bere  of  the  board  went  to  the  bank  and  inguired  of  the  cashier  how  much  school 
money  A.  had  to  his  credit,  and  the  cashier  referred  the  matter  to  a  book-keeper, 
who  gave  them  a  memorandum,  as  shown  by  the  books,  which  contained  an  entry 
of  $25,000,  made  by  A.,  and  which  was  subsequently  erased.  Held^  in  an  action 
against  the  bank  to  recover  the  $25,000,  that  the  bank  was  not  estopped  from  deny- 
ing tliat  the  money  was  on  deposit. 

Appeal  from  Washington  district  court. 

Action  to  recover  $35,721.24  as  an  alleged  balance  of  a  deposit  account, 
and  also  to  recover  the  same  amount  for  money  alleged  to  have  been  wrong- 
fully used  by  the  plaintiff's  treasurer,  one  Parsons,  in  paying  to  the  defend- 
ant his  individual  indebtedness.  There  was  a  trial  to  a  jury,  and  verdict  and 
judgment  were  rendered  for  the  plaintiff  for  $21,538.44.  The  defendant  ap- 
peals. 

Newman  &  Blake,  P.  Henry  Smyth  <&  Son,  and  S.  L,  Glasgow,  for  appellant. 
Sail  <&  Huston  and  A.  M,  Antrohxts,  for  appellee. 

ADA3fs,  C.  J.  1.  The  court  gave  an  instruction  in  these  words:  ''If  you 
find  that  said  Parsons,  during  his  term  of  office  as  treasurer  of  the  plaintiff, 
drew  out  of  the  school  fund  of  the  plaintiff,  deposited  by  him  in  the  defend- 
ant bank,  a  sum  or  sums  for  the  purpose  of  paying  or  adjusting  his  own  in- 
dividual indebtedness  or  liability  to  said  bank;  and  you  further  find  by  a  pre- 
ponderance of  the  evidence  that  this  was  done  with  the  knowledge  of  the 
proper  managing  officers  of  the  bank  other  than  Parsons, — then  for  such  sum 
or  sums  thus  drawn  out  defendant  is  liable  in  this  action."  The  giving  of 
this  instruction  is  assigned  as  error.  It  is  insisted  by  the  defendant  that  it 
is  wholly  unsupported  by  the  evidence,  and  we  have  to  say  that  we  think 
that  its  position  must  be  sustained. 

The  plaintiff  claims  that  on  or  about  the  twenty-third  day  of  February, 
1877,  its  treasurer.  Parsons,  being  about  to  settle  with  the  school  board,  and 
being  short,  borrowed  of  the  defendant  $25,000  to  enable  him  to  tide  him- 
self over  the  settlement;  and  with  the  undei*standing  that  the  money  should 
be  refunded  after  the  settlement;  that  the  money  thus  borrowed  was  repre- 
sented to  be  the  money  of  the  plaintiff;  and  that  afterwards  the  indebted- 
ness incurred  by  Parsons  in  borrowing  the  money  was  repaid  from  the 
plaintiff's  money.  There  was  some  evidence  tending  to  show  that  Pai-sons, 
who  was  not  only  the  plaintiff's  treasurer,  but  assistant  cashier  in  the  de- 
fendant bank,  made  an  entry,  just  before  the  settlement,  on  the  defendant's 
books,  whereby  the  plaintiff,  or  what  is  the  same  thing,  whereby  himself  as 
treasurer  of  the  plaintiff,  became  credited  with  $25,000  as  of  that  date.  But 
there  is  no  evidence  that  he  borrowed  of  the  bank  the  money  represented  by 
the  credit.  No  money  appears  to  have  changed  hands.  No  corresponding 
item  of  debt  was  made  in  Parsons'  individual  account,  nor  note  taken  by  the 
bank  for  the  money,  nor  was  there  any  knowledge  on  the  part  of  any  bank 
officer  except  Parsons,  even  of  the  entry  of  the  credit  item  in  the  plaintiff's 
favor.  It  seems  probable,  indeed,  that  the  credit  item  was  wholly  fictitious. 
It  was  soon  erased,  and  forms  no  part  of  the  account  as  it  now  stands.  The 
plaintiff's  own  counsel  virtually  concede  in  their  argument  that  the  item  was 
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fictitious;  and  that  no  such  money  was  actually  deposited,  or  was  so  trans- 
ferred to  the  plaintiff's  account  as  to  become  rightfully  a  part  of  it.  Such 
money,  then,  was  never  repaid  for  the  best  of  reasons, — it  was  never  bor- 
rowed. Kor  is  there  the  slightest  evidence  that  Parsons  used  school  money 
to  pay  any  other  indebtedness  of  his  own  to  the  bank,  either  with  or  without 
the  knowledge  of  the  officers  of  the  bank. 

2.  It  only  remains  to  be  considered  whether  the  plaintiff  is  entitled  to  re- 
cover on  the  alleged  balance  of  account.  The  recovery  allowed  was  un- 
questionably upon  this  ground.  It  is  not  claimed  that  the  account,  as  it  now 
stands,  shows  a  balance  in  the  plaintiff's  favor.  Every  dollar  of  school 
money  received  by  the  bank  appears  to  have  been  properly  paid  out  on  the 
treasurer's  checks,  or  upon  school  orders.  But  the  plaintiff  claims  that  the 
credit  side  of  Its  account  should  be  enlarged  by  reason  of  the  item  of  credit 
of  $25,000  already  alluded  to,  which  appears  to  have  been  made  and  erased. 
The  fact  is  that  10  days  after  the  entry  of  that  item,  to-wit,  on  the  third  of 
March,  another  credit  was  given  plaintiff  of  exactly  $25,000.  That,  together 
with  money  about  which  there  was  no  dispute,  represented  every  dollar  of 
money  which  the  plaintiff  had.  There  was,  without  that  credit,  in  the  de- 
fendants bank  $11,695.68;  with  that  credit,  there  was  $36,695.68.  The  de- 
fendant concedes  that  on  that  day  there  was  that  amount  in  bank.  That  ia 
all  that  the  plaintiff  was  entitled  to  have  there,  and  all  that  the  plaintiff 
claims  in  its  petition  was  there.  There  is,  moreover,  no  dispute  about  the 
fact  that  precisely  that  amount  was  afterwards  properly  paid  out  upon  plain- 
tiff's treasurer's  checks,  or  upon  school  orders.  According  to  the  undisputed 
evidence,  and  the  theory  of  the  plaintiff's  own  counsel,  the  account,  as  it 
stands,  appears  to  be  balanced,  and  that  account  represents  every  actual 
transaction  entitled  to  appear  in  the  account. 

Sometimes  it  would  seem,  from  the  argument  of  plaintiff's  counsel,  that 
the  plaintiff  is  trying  to  restore  the  credit  item  of  $25,000  made  and  erased 
about  February  23d.  They  sometimes  insist  that  the  plaintiff  had  in  bank» 
March  3d,  $61,695.68,  though  no  such  averment  was  made  in  its  petition^ 
and  though  that  is  $25,000  more  money  than  it  had,  or  ever  claimed  that  it 
had.  But  neither  court  nor  jury  proceeded  upon  the  theory  that  that  item 
should  be  restored.  If  it  had  been  restored,  that  would  have  been  the  measure 
of  tlie  plaintiff's  recovery.  But  the  plaintiff  recovered  much  less,  and  is  sat- 
isfied. It  recovered  enough  to  make  good  its  losses  in  another  direction,  to- 
wit.  Parsons'  general  defalcation.  Without  that  item  of  February  23d  re- 
stored, as  it  is  evidently  not  to  be,  the  account  stands  as  it  appears  by  the 
books,  and  about  it  there  is  no  controversy. 

The  question,  then,  which  we  have  to  determine  is  as  to  whether  the  de- 
fendant is  bound  to  make  good  the  plaintiff's  losses  arising  from  Parsons' 
defalcations  outside  of  any  transactions  with  the  defendant.  The  plaintiff 
claims  tiiat  the  defendant  is  thus  bound.  Its  pretense  is  that  the  defendant's 
conduct  was  such  as  to  lead  the  plaintiff  to  intrust  Parsons  with  more  money, 
wiiieh  he  squandered  in  some  way,  and  blinded  it  to  the  necessity  of  pursuing 
him  for  what  he  had  already  squandered.  This  is  a  remarkable  claim  to  be 
made  against  a  national  bank,  organized  with  guarded  provisions  for  the  se- 
curity of  depositors  and  all  other  creditors.  It  certainly  challenges  the  very 
gravest  consideration.  Whether,  under  any  circumstances,  a  national  bank 
can  bo  held  liable  by  rea.son  of  the  fact  that  it  has  led  someone  into  a  false 
confidence  in  some  one  else,  and  into  consequent  losses,  we  do  not  need  to  in- 
quire. The  case  can  be  disposed  of  upon  its  special  facts.  We  are  unable  to 
see  that  the  defendant  did  anything  by  which  the  plaintiff  can  properly  claim 
that  it  was  misled  to  its  injury. 

We  come,  then,  to  the  question  as  to  what  was  this  conduct  of  the  defend- 
ant complained  of  in  argument,  and  by  reason  of  which  it  is  pretended  that 
the  defendant  became  £able  to  pay  the  plaintiff,  over  and  above  the  money 
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deposited,  more  than  $20,000.  If  we  look  into  the  plaintiff's  petition  or  rep- 
lication, we  find  no  claim  of  such  liability.  It  is  averred,  to  be  sure,  that 
the  defendant  represented,  on  the  third  day  of  March.  1877,  that  the  plaintiff 
had  on  deposit  $36,695.68,  and  that  the  books  of  the  bank  showed  that  amount* 
But  it  is  impossible  to  see  in  that  averment  any  reason  why  the  defend- 
ant should  pay  more  than  that- amount.  The  plaintiff  stated  that  amount  as 
the  balance  which  appeared  on  that  day,  and  for  the  purpose  of  starting  the 
accounting  from  that  time.  To  this  no  objection  could  properly  be  made. 
That  was  the  precise  amount  in  bank  on  that  day,  just  as  the  plaintiff  claimed; 
but  it  appearing  afterwards  that  that  amount  had  all  been  properly  paid  out, 
the  plaintiff,  by  replication,  set  up  the  credit  item  of  $25,000,  entered  a  few 
days  before  and  erased;  which  item  the  plaintiff's  counsel  virtually  concede 
did  not  represent  any  actual  credit  to  which  the  plaintiff  was  entitled,  be- 
cause the  plaintiff  had  without  it  all  the  credit  to  which  it  was  entitled.  The 
use  sought  to  be  made  now  of  that  item  is  to  show  that  the  plaintiff  was  mis- 
led by  it,  and  by  what  the  bank  officers  said  about  it,  into  a  false  confidence 
in  its  treasurer,  and  so  it  went  on  trusting  him  with  other  money,  and  did 
not  immediately  sue  him  for  the  money  which  he  had. 

The  plaintiff's  counsel  say,  in  argument,  that  they  had  a  right  to  suppose,, 
on  the  twenty-third  day  of  February,  that  tliere  was  in  bank,  not  only  the 
611,695.68  which  was  actually  there,  but  $25,000  more  which  ought  to  have 
been  there,  but  was  not  there  until  10  days  later.  Tlie  fiction  by  which  the 
$25,000  was  made  to  appear  to  be  in  bank  10  days  too  soon  is  relied  upon 
as  constituting  an  estoppel,  not  exactly  sufficient  to  close  the  mouth  of  the 
defendant  against  saying  that  the  $25,000  was  not  there  on  that  day,  but 
against  saying  that  there  was  not  enough  of  the  $25,000  ttiere  to  make  good 
the  plaintiff's  treasurer's  general  defalcation.  But  there  is  nowhere  in  the 
plaintiff's  pleadings  a  suggestion  that  it  relies  upon  an  estoppel.  An  instruc- 
tion having  been  given  upon  the  theory  that  it  was  allowable  for  the  juiy  to 
find  such  estoppel,  we  might  reverae  and  remand  for  want  of  a  sufficient 
pleading,  and  stop  here.  It  is  well  settled  that  an  estoppel  should  be  pleaded. 
Ransom  v.  8tanherrp,  22  Iowa,  334;  Phillips  v.  Van  fSohaick^  37  Iowa,  229; 
Folsom  V.  Freight  Line,  54  Iowa,  490;  S.  C.  6  N.  W.  Rep.  702.  But  the  case 
was  tried  below  on  the  part  of  the  plaintiff  as  fully  as  if  the  question  of  estoppel 
had  been  raised  by  a  pleading,  and  it  is  now  submitted  to  us  upon  a  voluminous 
abstract  and  full  argument;  and  as  we  have  reached  a  conclusion  adverse  to 
the  plaintiff  upon  the  merits  of  the  question  of  estoppel,  it  seems  proper  that 
we  should  state  the  grounds  of  our  conclusion. 

The  act  of  estoppel  is  alleged  to  consist  in  the  representation  made  by  tlie- 
defendant  on  the  twenty-third  day  of  February  that  the  plaintiff  had  in  bank 
$36,695.68.  The  testimony  of  one  of  the  plaintiff's  board  of  directors  shows 
that  on  that  day  two  of  the  members  of  the  board  went  to  the  bank  and  in- 
formed the  cashier,  Mr.  McKitterick,  that  they  had  come  to  ascertain  what 
money  A.  W.  Parsons  had  to  his  credit  there  as  school  treasurer,  saying  that 
they  were  making  a  settlement  with  Parsons.  McKitterick  referred  the  mat- 
ter to  one  of  the  book-keepers,  who,  after  going  to  the  books,  returned  and 
handed  to  McKitterick  a  slip  of  paper  on  which  he  had  written  $36,G95.68» 
and  McKitterick  handed  the  paper  to  the  school  directors.  This  constitutes 
the  entire  act  of  the  bank  so  tar  as  the  question  of  estoppel  is  concerned. 
The  amount  reported  was,  in  fact,  too  large.  It  embraced  the  credit  item  of 
$25,000,  entered  with  a  pencil  early  that  day  or  the  day  before,  and  soon  after- 
wards erased.  As  to  who  made  the  entry  there  was  no  very  explicit  evidence,. 
bat  the  vestige  of  the  figures  indicated  that  they  were  made  by  Parsons,  and) 
that  evidence  taken  in  connection  with  the  circumstances  leaves  little  doubt 
that  the  figures  were  his.  McKitterick,  the  casliier,  made  no  statement  of 
any  kind.  He  did  not  claim  to  know  what  the  plaintiff's  balance  was,  as- 
appears  from  the  fact  that  he  referred  to  a  book-keeper.  No  count  of  the^ 
v.27N.w.no.3 — 17 
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money  then,  or  the  night  before,  would  have  shown  the  balance.  Besides,  it 
appears  that  McKitterick's  duties  frequently  called  hira  away  from  the  bank, 
and  even  when  there  the  more  formal  business  of  receiving  and  paying 
money  and  counting  the  money  at  night  devolved  largely  upon  Parsons,  who 
was  assistant  cashier.  It  is  shown,  also,  tliat  the  business  of  the  bank  was 
large,  the  deposits  amounting  some  days  to  ^0,000. 

It  is  insisted  by  the  plaintilf  that  McKitterick  must  have  known  that  the 
statement  given  was  too  large;  but  there  is  not  a  particle  of  evidence  that  he 
did.  The  book-keeper  was  not  supposed  to  know  anything  more  than  what 
appeared  by  the  books.  That,  in  fact,  was  ail  that  he  undertook  to  report,  and 
tlie  director  understood  this  to  be  so  from  the  very  nature  of  the  case.  What- 
ever representatipn  then  was  made  to  them  was  the  representation  of  the 
books;  and  the  evidence  shows  clearly  that  if  any  officer  of  the  defendant  was 
responsible  for  the  false  item  of  credit,  it  was  Parsons.  But  if  the  false  entry 
was  made  by  him  for  his  benefit,  it  was  not  the  defendant's  act.  The  fact 
that  Parsons  was  assistant  cashier  is  not  material.  In  attempting  to  falsify 
the  books  for  his  benefit  he  acted  simply  as  an  individual,  and  the  c^e  differs 
in  no  material  respect  from  what  it  would  have  been  if  some  other  person  had 
wrongfully  gained  access  to  the  books  and  made  the  entry.  The  representa- 
tion, then,  complained  of  was,  so  far  as  the  evidence  shows,  substantially  that 
of  the  plaintiff's  own  treasurer.  The  directors  had  his  statement  as  to  what 
was  in  bank  before  they  went  there,  and  it  does  not  appear  that  they  had  in 
reality  anything  more  than  his  statement  afterwards.  If  they  could  not  rely 
upon  his  statement  before,  they  should  not  have  relied  upon  it  afterwards. 

But  further  than  that,  we  are  unable  to  find  any  evidence  that  the  direct- 
ors did,  in  fact,  rely  upon  it  to  their  injury.  It  is  claimed,  to  be  sure,  by  the 
plaintiff's  counsel  that  the  plaintiff  was  lulled  into  a  sense  of  security,  and 
omitted  to  sue  and  attach  property,  etc.,  as  it  would  otherwise  have  done, 
Whether  it  was  competent  to  show  what  the  plaintiff  would  have  done  it  is 
not  important  to  determine.  The  plaintiff  was  secure  without  attaching 
property.  Its  treasurer  had  given  bond  as  the  law  required,  which  was.  pre- 
suniiibly,  good,  and  there  is  not  a  suggestion  that  it  was  not.  But  suppose 
that  the  pl.iintiff  had  attached,  the  attachment  would  have  proved  useless. 
The  plaintiff's  money  was  all  in  bank,  standing  to  its  credit,  only  10  days 
after  the  alleged  misrepresentation.  The  attachment,  if  made,  would  of 
course  have  been  dissolved.  But  the  plaintiff's  counsel  say  that  the  plaintiff 
would  not  have  allowed  subsequent  school  money  to  pass  into  Parsons* 
hands.  But  it  does  not  appear  that  there  was  any  such  money  until  after 
the  lapse  of  10  days,  when  the  plaintiff's  account  at  the  bank  had  been  made 
good,  and  embraced  all  the  money  which  the  plaintiff  had.  What  the  direct- 
ors would  have  done  no  one  can  say,  but  there  would  have  been  no  warrant 
for  withholding  money  from  a  treasurer  who  was  not  in  default.  He  was  by 
law  the  legal  custodian  of  the  money,  duly  qualified  by  bond,  and  no  unqual- 
ified person  could  properly  lay  his  hand  upon  a  dollar  for  the  purpose  of 
withholding  it  from  him. 

It  is  contended,  to  be  sure,  that  Parsons  was  in  fact  in  default  from  a  time 
prior  to  February  23d,  and  always  remained  so.  It  is  said  that  the  credit 
Item  of  $25,000,  of  March  3d,  was  probably  fictitious,  and  that  it  was  after- 
wards balanced  by  checks  deposited  by  Parsons,  but  upon  which  nothing  was 
drawn.  But  this  theory  is  based  upon  pure  conjecture.  It  is  true  that  Par- 
sons not  long  afterwards  proved  to  be  largely  in  default,  and  utterly  insolv- 
ent. But  it  is  equally  true,  as  the  evidence  shows,  that  he  stole  651,000  from 
the  bank,  and  so  it  is  not  shown  that  he  did  not  have  the  ability  to  make  the 
deposit  of  March  3d  corresponding  to  the  plaintiff's  credit  of  that  date. 

We  are  of  the  opinion  that  under  the  undisputed  evidence  the  estoppel 
fails,  both  in  respect  to  the  alleged  representation  of  the  defendant,  and  the 
plaintiff's  alleged  reliance  and  action  thereon.    We  think  that  the  court  erred 
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in  its  instruction,  which  assumed  that  a  verdict  for  the  plaintiff  could  bt 
based  upon  an  estoppel. 

Several  questions  have  been  argued  which  we  liave  not  specifically  deter- 
mined; but,  under  the  views  which  we  have  expressed,  we  do  not  think  thai 
they  can  arise  upon  another  trial. 

The  judgment  of  tlie  district  court  must  be  reversed* 


State  v,  Williamson, 

Filed  March  18, 1886. 

t  AirncALS — ^^f  altcious  Maimtng — Malicb,  when  Implied— Codk,  J  3977. 

Where  a  person  inflicts  an  injury  on  a  horse  that  amounts  to  a  maimirig,  will- 
fally,  wantonly,  and  without  any  reasonable  excu^te  being  shown  therefor,  the  law 
will  imply  malice  towards  the  owner. 
1  Same— Manner  of  Inflicting  Injury.  ^ 

Where  the  defense  set  up  is  that  defendant  tied  the  horse  by  the  jaw  to  prevent 
his  roaming  over  his  l&uds  and  injurin:^  his  crop.^  the  manner  in  which  he  tied  him, 
and  the  character  and  extent  of  the  injury  inHicted,  maybe  considered  by  the  jury- 
in  determining  whether  such  injury  was  inflicted  with  malice. 

Appeal  from  Jasper  district  court. 

The  defendant  was  convicted  of  the  crime  of  willful  and  malicious  mischief, 
maiming  and  disfiguring  a  horse,  the  property  of  one  B.  C.  Graves,  and  was 
sentenced  to  pay  a  tine  of  S50.     He  appeals  to  this  court. 

Alanson  Clark,  for  appellant.    A,  J,  Baker,  Atty.  Gen.,  for  the  State. 

Adams.  C.  J.  1.  The  court  gave  an  instruction  in  these  words:  "If  you  find 
that  the  injury,  if  any,  was  indicted  l)y  the  defendant  willfully  and  wantonly, 
and  without  any  reasonable  excuse  being  shown  therefor,  then  the  law  will 
imply  malice  towards  the  owner."  The  defendant  jissigns  the  giving  of  this 
instruction  as  error.  The  statute  under  which  the  defendant  was  convicted 
is  section  3977  of  tlie  Code.  That  section  provides  that  "if  any  person  ma- 
liciously kill,  maim,  or  disfifjure  any  horse,  cattle,  or  other  domestic  beast  of 
another,  *  *  ♦  he  shall  b3  punished,"  etc.  In  iS^atev. //arm,  11  Iowa, 
414,  undeF  a  similar  statute,  it  was  said  that  "malice  towards  the  owner  of 
the  animal  is  the  ingredient  of  the  offense." 

The  evidence  in  this  case  tended  to  show  that  the  defendant  tied  the  prosecut- 
ing witness'  hoi-se  by  the  lower  jaw,  and  indicted  a  wound  and  injured  the  horse 
t<)  such  extent  as  to  impmr  his  value.  That  such  injury  constituted  a  maim- 
ing is  not  denietl.  The  defendant,  however,  insists  that  the  maiming  alone, 
though  inflicte<.l  wiMfully  and  wantonly,  did  not  necessarily  show  malice  to- 
wards the  owner,  or  anything  more  than  cruelty  to  the  animal;  and  that  if 
that  wjis  all,  the  defendant  Wiis  not  guilty  of  the  crime  charged,  but  was  pun- 
ishable, if  at  all,  under  a  different  statute.  But,  in  our  opinion,  the  defend- 
ant's position  cannot  be  sustained.  In  the  case  at  bar  there  wsis  more  than 
cruelty  to  the  animal;  there  was  certainly  an  injury  to  the  owner.  Now, 
while  the  evidence  taken  altogetlier  does  not  necessarily  show  any  previous 
hfwtility  on  the  part  of  the  defendant  towards  the  owner,  and  the  defendant 
appears  to  have  been  actuated  principally  by  a  feeling  of  rage  towards  the 
animal,  yet  if  the  act  was  willful  and  wanton,  we  think,  as  the  instruction 
held,  that  it  was  malicious,  and  was  so  even  as  towards  the  owner.  If  the 
act  was  willful  and  wanton,  the  defendant  Intended  to  inflict  an  unnecessary 
and  inexcusable  injury  upon  the  owner,  and  his  malice  embraced  both  the 
animal  and  tlie  owner.    In  our  opinion  the  instruction  is  correct. 

2.  The  defendant  asked  an  instruction  in  these  words:  "If  you  find  the 
facts  to  be  substantially  that  the  animal  of  B.  G.  Graves  came  to  the  premises 
of  the  defendant  at  night;  and  that  the  defendant,  at  different  times,  sought 
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to  fasten  and  secure  said  animal,  and  prevent  him  from  roaming  at  large;  and 
that  iiflfact  lie  did  tie  him  at  times  with  a  halter  and  by  a  rope  around  the  neck, 
and  by  a  halter  or  rope  around  under  the  jaw;  and  that  said  acts  were  done 
without  malice  towards  any  human  being, — then,  even  if  the  animal  was  se- 
verely injured,  and  even  if  the  means  taken  by  defendant  to  fasten  and  secure 
said  horse  were  unnecessarily  harsh  and  cruel,  and  the  injury  was  the  direct 
result  of  said  harshness  and  cruelty,  still  you  will,  if  you  find  such  to  be  the 
facts,  acquit  the  defendant."  TChis  instruction  the  court  gave  with  a  modifi- 
cation as  follows:  "But  while  this  is  so,  such  unnecessary  harshness  and  cru- 
elty, if  established,  should  be  considered  by  you  in  connection  with  the  other 
evidence  in  determining  whether  the  defendant  did  entertain  malice  towards 
the  owner  of  the  horse. "  -The  defendant  assigns  the  modifying  of  the  instruc- 
tion as  error.  The  instruction  asked  supposed  that  the  evidence  was  such 
that  tlio  jury  might  properly  find  that  the  defendant  was  not  actuated  by  malice 
towards  any  human  being,  and  the  defendant  contends  that  he  was  entitled  to 
have  tl)#  instruction  given  simply  upon  that  theory.  But  the  court  told  the 
jury  that  the  instruction  was  correct,  and  then  proceeded  to  add  what  it  did, 
evidently  by  way  of  caution.  The  danger  was  that  the  jury  might  infer  that 
unnecessary  harshness  and  cruelty  towards  the  animal  did  not  tend  to  evince 
malice  towards  the  owner,  and  the  court  cautioned  the  jury  to  consider  that 
as  a  circumstiincewith  other  circumstances.  We  think  that  the  caution  was 
not  uncalled  for,  and  that  the  instruction,  as  a  whole,  became  a  very  clear 
and  gliarded  expression  of  the  law. 

3.  The  defendant  asked  an  instruttion  in  these  words:  "It  devolves  upon 
the  state  to  prove  to  you,  beyond  a  reasonable  doubt,  that  the  injury  com- 
plained of,  if  done  at  all,  was  done  on  account  of  malice  towards  the  owner 
of  the  property;  and  in  determining  this  question  it  is  proper  for  you  to 
consider  the  act,  or  manner  of  committing  the  act,  the  explanation  of  the 
defendant  as  to  how  and  why  he  acted  as  he  did,  as  well  as  the  relations 
existing  between  defendant  and  the  owner  of  the  property."  Without  deny- 
ing that  the  instruction  might  properly  haf  e  been  given,  we  have  to  say  that 
we  think  that  the  refusal  to  give  it  cannot  be  regarded  as  error.  The  abstract 
does  not  contain  all  the  instructions  which  were  given.  At  least  six  instruc- 
tions appear  to  have  been  omitted.  If  they  had  been  set  out,  we  might  think 
that  they  substantially  covered  the  one  asked  and  refused.  Besides,  we  have 
to  say  that  even  those  set  out  seem  to  proceed  upon  the  theory  that  malice 
towards  the  owner  was  an  essential  ingredient;  and  upon  the  question  as 
to  whether  there  was  such  malice  the  jury  was,  of  course,  entitled  to  con- 
sider all  the  evidence  bearing  upon  it.  We  may  say,  further,  that  the  court 
defined  "malice"  very  clearly,  and  the  jury  were  not  left  without  a  sufii- 
cient  guide  in  the  matter. 

4.  The  defendant  insists  that  there  was  no  evidence  of  malice.  But,  in 
our  opinion,  the  evidence  as  to  how  the  horse  was  tied,  and  as  to  the  char- 
acter and  extent  of  the  injury,  tended  to  show  malice. 

Some  other  errors  are  assigned,  but  they  are  covered,  we  think,  sabstan* 
tially  by  the  views  which  we  have  expressed. 
We  see  no  error,  and  the  judgment  must  be  afl^med. 
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Olakk  v.  Tallman. 

Filed  March  19,  1886. 

EXECOTORS   AND  ADMINISTRATORS— TiMK  FOR  PRESENTATION  OP  ClAIMS— CODB,  J  2421. 

Claim  against  decedent's  estate  for  washing,  mending,  etc.,  held  barred  by  Code,  { 
2421. 

Appeal  from  Clark  circuit  court. 

Tlie  plaintiff  sought  in  tlie  court  below  to  establish  a  claim  against  the  es- 
tate of  Cliauncy  Clark,  deceased,  of  which  estate  the  defendant,  Tallman,  was 
appointed  special  administrator.  There  was  a  tri^l  by  jury,  which  resulted 
in  a  verdict  and  judgment  for  the  defendant.    Plaintiff  appeals. 

Mclntire  Bros,  and  if.  L,  Temple,  for  appellant.  W,  L.  Wilson  and  TaJU 
man  d*  Burnett,  for  appellee. 

RoTHROCK,  J.  Chauncey  Clark  died  on  the  twenty-eighth  day  of  August, 
I^^^j.  At  the  time  of  his  death  he  was  the  owner  of  considerable  money,  and 
was  not  supposed  to  be  in  debt  to  any  one.  On  the  fourth  day  of  September, 
1n;>3,  his  son,  C.  M.  Clark,  who  is  plaintiff  herein,  was  appointed  administra- 
tor of  decedent's  estate  on  his  own  petition. 

Tliere  is  some  question  made  by  the  parties  as  to  the  date  of  the  notice  of 
Iiis  appointment  as  administrator.  The  defendant  claims  that  the  service  of 
notice  was  complete  on  the  sixth  day  of  September,  and  this  appears  to  have 
J>e»  n  the  view  of  the  circuit  court.  The  plaintiff  contends  that  notice  was 
not  complete  until  September  13th.  In  tlie  view  we  take  of  the  case  this  is 
:tn  immaterial  question.  We  do  not  think  the  rights  of  the  parties  are  con- 
trolled by  the  difference  between  these  dates;  and  the  fact  that  no  formal  or- 
der was  made  by  the  clerk  of  the  circuit  court  as  to  the  kind  of  notice  which 
>lionId  be  given  is  also  immaterial.  The  plaintiff  gave  such  notice  as  he 
tlioiigiit  to  be  sufficient,  and  he  acted  upon  it,  and  proceeded  to  administer 
on  the  estate,  and  he  ought  not  now  to  be  allowed  to  claim  that  his  acts  were 
iUeg.il,  or  that  he  gave  no  proper  notice.  The  circuit  court  of  Clark  county 
was  in  session  when  the  appointment  was  made.  It  was  again  in  session  in 
regular  term  in  February,  1884.  It  again  convened  in  regular  session  on 
Sfjitember  1,  1884.  On  that  day  the  plaintiff  filed  a  claim  against  the  estate 
U)T  .SS05.  This  claim  was  in  the  nature  of  an  account  for  boarding  and  lodg- 
ir\<r  Chauncey  Clark,  and  making,  mending,  and  washing  his  clothes  for  230 
weiks,  at  $3.50  per  week.  The  heirs  of  the  decedent  were  not  present  when 
tlie  claim  was  filed,  and  had  no  knowledge  that  any  such  claim  would  be  pre- 
f»entc-d.  They  had  employed  W.  B.  Tallman,  an  attorney  residing  at  Osceola, 
to  look  after  their  interests,  and  see  to  a  distribution  of  the  estate.  The  at- 
torney who  filed  the  claim  for  the  plaintiff  called  the  attention  of  the  court 
to  ii/and  several  times  during  the  term  insisted  on  having  the  claim  proved 
^iu.  Tallman  answered  their  requests  by  asking  time  to  consult  the  heirs, 
iiMp'*  of  whom  were  present,  and  some  of  them  were  non-residents  of  the 
'oiinty  and  state.  The  matter  was  thus  delayed  until  the  last  day  of  the 
t^nn/when  Tallman  was  appointed  special  administrator  to  act  upon  the 
•  liiin,  and  the  cause  was  continued  until  the  February  term,  1885.  At  that 
'  rrii  issue  wjis  joined  upon  the  claim,  and  the  same  was  tried  to  a  jury,  and 
Mj.-  r«-cord  shows  that  some  six  days  of  the  term  were  taken  for  the  trial  of 
the  rase. 

'Dw  defendant  pleaded  the  statute  of  limitations,  as  found  in  section  2421 
of  The  Code,  which  is,  in  substance,  as  follows:  All  claims  of  the  fourth  class 
not  filed  and  proved  within  12  months  of  the  giving  of  the  notice  of  ad- 
mi  nistration  are  forever  barred,  unless  the  claim  is  pending  in  the  district 
<*<>urt  or  supreme  court,  or  unless  peculiar  circumstances  entitle  the  claimant 
to  equitable  relief.    The  claim  in  question  is  an  ordinary  account,  entitled  to 
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no  preference.  It  is  a  genenal  claim  against  the  estnte,  and  belongs  to  the 
fourth  class  of  claims.  It  was  not  tiled  and  proved  within  12  months,  and 
the  jury  found  speciiilly  that  it  whs  barred  by  the  statute,  there  having  been 
no  peculiar  circumstance  sliown  entitling  the  plahitiff  to  equitable  relief. 

The  question  to  be  determined  upon  this  appeal  is,  was  the  jury  warranted 
in  making  such  finding?  We  are  very  clearly  of  the  opinion  that  the  verdict 
is  in  full  accord  with  the  evidence.  The  claim  was  not  filed  until  within  a 
few  days  of  the  expiration  of  the  year.  The  record  shows  that  the  plaintiff 
and  liis  attorney  knew  that  it  must  be  filed  and  proved  within  one  year.  They 
also  knew  that  a  special  administrator  must  be  appointed  to  act  upon  the 
claim.  They  knew  that  there  must  be  notice  of  the  presentation  of  the  claim, 
and  that  a  proper  regard  for  the  rights  of  the  other  heira  required  that  they 
should  have  time  to  prepare  for  trial  after  having  notice  of  ithe  claim.  Hav- 
ing fnll  knowledge  of  all  these  facts,  the  plaintiff  filed  his  claim  on  the  first 
day  of  the  term,  and  presented  himself  and  his  witnesses,  and  demanded 
that  he  be  heard  at  once.  He  had  no  reason  to  believe  that  a  special  admin- 
istrator could  be  appointed,  and  the  liearing  had,  at  that  term,  and  his  delay 
in  presenting  the  claim,  and  his  failure  to  even  advise  the  other  heirs  that  he 
had  such  claim,  show  very  plainly  that  the  delay  in  presenting  and  proving  it 
was  a  matter  of  his  own  choice,  and  that  he  is  not  entitled  to  equitable  relief. 
No  excuse  whatever  is  offered  for  the  delay  in  presenting  the  claim,  and  if 
we  were  to  hold  that  the  jury  were  not  wai^*anted  in  so  finding,  it  would  t>e 
a  virtual  abrogation  of  the  statute.    Affirmed. 


SuRLET,  Guardian,  etc..  v.  Sater  and  others. 

Filed  March  19.  1886. 

1.  Ihsans  Pbrsons— Person  op  Unsound  Mini>— Code.  ?  45. 

A  person  of  ansound  mind  is  one  who  is  incapable  of  transacting  the  parUcnlar 
business  in  hand. 

2.  Same — Fraud — Deed — Mortgage  and  Contracts  Set  Abide. 

Evidence  as  to  mental  condition  of  plaintiffs  ward  examined,  and  deed,  moii- 
gage,  and  contract  set  aside  because  of  incapacity  and  fraud ;  follomug  AUxanda-  y. 
Haskitu,  25  N.  W.  Rep.  935. 

Appeal  from  Dt^  Moines  district  court. 

Action  in  equity  to  set  aside  a  mortgage  on,  and  conveyanO'e  of,  real  estate. 
From  the  decree  the  defendant  Sater  appeals. 

P.  H.  Smythe  <&  Son  and  B.  T,  Overton,  for  appellants.  A.  M.  Autrohus 
and  /.  /.  Surley,  for  appellee. 

Seevers,  J.  The  plaintiflF,  as  guardian  of  A.  W.  Gaylord,  a  person  of  un- 
sound mind,  brought  this  action  to  set  aside  a  mortgage  and  conveyance  of 
real  estate  executed  by  Gaylord  to  the  defendant  Sater,  upon  the  grounds  that 
the  same  were  fraudulently  procured,  and  that  Sater  knew  at  the  time  they 
were  executed  that  Gaylord  was  of  unsound  mind  and  incapable  of  transact- 
ing business.  The  mortgage  was  executed  in  consideration  of  an  alleged  in- 
debtedness of  $1,000,  and  afterwards  the  conveyance  was  executed  in  consid- 
eration of  claimed  additional  indebtedness  from  Gaylord  to  Sater.  After  the 
conveyance  Sater  executed  a  mortgage  on  the  real  estate  in  controversy  to 
Julia  A.  Miller,  and  the  administrator  of  her  estate  is  a  defendant  in  this 
action. 

The  district  court  found  that  the  mortgage  and  conveyance  were  void,  and 
set  the  same  aside;  but  the  court  also  found  that  Gaylord  was  indebted  to 
Sater  in  the  sum  of  $1,042.37,  which  the  court  directed  should  be  applied  in 
satisfaction  of  the  Miller  mortgage.  A  decree  was  accordingly  entered,  and 
Sater  alone  appeals. 
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A  person  of  unsound  mind  maybe  legally  insane.  Code,  8  45;  subd.  6. 
For  such  a  person  a  guardian  may  be  appointed.  Code,  §  2272.  A  person 
of  unsound  raind  is  one  who  is  incapable  of  transacting  the  particular  busi- 
ness in  hand.  He  need  not  necessarily  be  an  insane  or  distracted  person,  and 
may  be  Ciipable  of  transacting  souie  kinds  of  business,  and  yet  be  of  unsound 
mind,  and  incapable  of  transacting  business  of  magnitude,  or  of  at  least  some 
degree  of  intricacy.  He  may  be  capable  of  understanding  liis  riglits  as  to 
some  transactions  and  not  others^  The  ward  of  the  plaintiff  should  be  re- 
garded as  of  unsound  mind  at  the  time  the  plaintiff  was  appointed  his  guard- 
ian. Ockendon  v.  Bames,  43  Iowa,  615.  The  mortgage  and  conveyance 
were  executed  prior  to  that  time,  and  the  question  to  be  determined  is  whether 
the  ward  of  the  plaintiff  was  then  of  unsound  mind,  and  incapable  of  under- 
standing his  rights  in  the  business  transactions  between  himself  and  iSater. 
The  evidence  satisfies  us  that  he  was.  He  was  quite  illiterate,  and  of  weak 
intellect.  While  he  was  apparently  capable  of,  and  did,  transact  some  busi  ness, 
be  was  what  we  regard  as  imbecile.  In  the  transactions  he  had  with  Sater 
and  one  other  person  he  was  shamefully  imposed  upon.  Substantially,  under 
the  forms  of  contracts,  he  was  robbed.  No  peraon  of  sound  mind  could  be 
so  deprived  of  his  property  and  rights.  Sater  had  known  the  plaintiff's  ward 
for  some  years,  and  must  have  known  that  he  was  of  unsound  mind.  It 
seems  to  us  that  a  person  of  ordinary  observation,  who  had  known  liim,  and 
bad  business  transactions  with  him,  must  necessarily  have  reached  such  a 
conclusion.  We  feel  satisfied  that  Sater  and  anotlier  person,  well  knowing 
the  condition  of  the  plaintiff's  ward,  conspired  together  to  deprive  liim  of 
several  thousand  dollars'  worth  of  property,  in  which  tUey  largely  succeeded. 
We  tlierefore  find  that  the  mortgage  and  conveyance  were  fraudulently  pro- 
cured, and  are  void.  We  further  find  that  the  contracts  entered  into  between 
the  plaintifTs  ward  which  culminated  in  the  mortgage  and  conveyance  werfr 
not  fair  and  reasonable,  and  therefore  the  court  did  not  err  in  setting  them 
aside.  Aleooander  v.  Hasklns,  25  N.  W.  Rep.  935.  The  finding  of  the  court 
as  to  the  Indebtedness  is  favorable  to  the  defendant,  being  fully  as  much  or 
more  than  he  is  entitled  to. 

The  decree  is  affirmed. 


Wood  and  others  v.  Hallowell  and  another. 

Filed  March  19.  1886. 

1.  Apfbai< — AflsioirMKNT  OF  Ebbob— Akgumbnt. 

The  supreme  court  cannot  consider  errors  assigned,  but  not  argued,  nor  erroc» 
not  assigned  with  sufficient  exactness, 
i.  Ebbob — Assionxestt  of  Erbob — Vebdict  Contraby  to  Law. 

An  assignment  of  error  that  the  verdict  is  contrary  to  the  law  as  given  bj  the- 
ooort  is  too  general. 

Appeal  from  Lee  circuit  court. 

Action  to  recover  for  intoxicating  liquors.  There  was  a  trial  to  a  ]ury» 
and  verdict  and  judgment  was  rendered  for  the  plaintiffs.  The  defendants 
appeal. 

D.  i^.  8pragfie  and  R.  M.  Marshall,  for  appellants.  Hagerman  d:  McCrarpf. 
for  appellees. 

Adams,  G.  J.  The  plaintiffs  are  doing  business  as  partners  in  Louisville,. 
Kentucky.  As  such  they  sold  whisky  to  the  defendant  A.  E.  Hallowell,  and 
they  allege  that  the  same  was  sold  also  to  the  defendant  M.  B.  Hallowell,  as- 
a  partner  of  A.  E.  Hallowell.  The  defendants  reside  in  Keokuk,  Iowa.  The? 
order  for  whisky  was  forwarded  from  Keokuk  to  the  plaintiffs,  at  Louisville*, 
by  one  Mills,  who  was  acting  as  the  plaintiffs'  agent.     The  defendants  averred 
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In  their  answer  that  the  whisky  was  sold  in  violation  of  the  laws  of  Iowa, 
-and  the  defendant  M.  D.  Hallowell  denied  that  she  was  a  partner  of  A.  E. 
Hallowell,  and  denied  that  the  plaintiffs  sold  her  any  whisky. 

We  do  not  find  anything  in  the  abstract  denominated  an  "assignment  of 
«rrora."  We  are  Inclined  to  think,  however,  that  the  defendants  intended  to 
make  an  assignment  of  errors,  and  shall  treat  as  such  a  paper  which  was  filed 
In  the  following  words: 

"bill  of  exceptions. 

"(1)  The  coui-t  erred  in  refusing  to  give  instructions  eight  and  nine,  in 
page  twenty-four.  (2)  The  verdict  of  the  jury  was  clearly  against  the  evi- 
dence and  the  law  given  by  the  court.  »Tury  rendered  a  verdict  of  $338  against 
A.  E.  &M.  D.  Hallowell." 

We  cannot  consider  errors  assigned,  but  not  argued,  nor  errors  not  assigned 
with  sufficient  exactness.  No  allusion  is  made  in  argument  to  the  refusal  of 
the  court  to  give  the  eighth  instruction  asked  by  the  defendants,  and  the  error 
assigned  upon  such  refusal  must  be  deemed  waived. 

Tlie  second  assigned  error  is  too  general.  The  ninth  instruction  asked  by 
the  defendants,  and  refused  by  tlie  court,  is  in  these  words:  "The  Jaws  of 
Kentucky  regarding  the  sale  of  intoxicants  is  presumed  to  be  the  same  as  the 
laws  of  Iowa,  unless  proof  has  been  introduced  to  show  that  their  statute  was 
different,  and  the  sale  of  liquors  in  Kentiicky  would  be  presumed  as  illegal." 
We  see  no  error  in  refusing  tliis  instruction.  The  defendants  did  not  plead 
that  the  sale  was  made  in  Kentucky,  and  in  violation  of  the  laws  of  Ken- 
4;ucky.  On  the  other  hand,  they  pleaded  that  the  sale  was  made  in  Iowa. 
Besides,  the  statutes  of  Kentucky  were  introduced  in  evidence,  and  it  seems 
to  be  undisputed  that  such  a  sale  as  that  in  question  would  not  be  illegal  in 
Kentucky. 

There  remains  to  be  considered  only  the  third  assigned  error.  As  to  the 
proposition  which  it  contains,  that  the  verdict  is  contrary  to  the  law  as  given 
by  the  court,  we  have  to  say  that  is  too  general.  It  is  not  contended,  and 
could  not  properly  be,  that  the  verdict  is  contrary  to  all  the  law  given  by  the 
court.  In  argument  a  certain  instruction  is  set  out,  and  it  is  contended  that 
the  verdict  was  contrary  to  such  instruction.  But  no  one  reading  the  assign- 
ment would  have  any  knowledge  as  to  what  instruction  is  referred  to.  It  is 
true  the  plaintiff's  counsel  do  not  raise  tliis  objection,  but  an  assignment  of 
errors  is  for  the  benefit  of  the  court  as  well  as  counsel. 

As  to  the  proposition  contained  in  the  assignment  that  the  verdict  is  con- 
trary to  the  evidence,  it  is  sufficient  to  say  that  the  abstract  does  not  pui'port 
to  contain  all  the  evidence.    Affirmed. 


Fountain  v.  West  and  others. 

Filed  March  19,  1886. 

Ihjttwction— Acnoif  on  Bond— Damages— Evidence. 

Defendant  obtained  an  injunction  on  giving  bond,  restraining  the  collection  of* 
judgment.  The  injunction  was  dissolved,  and  after  payment  of  the  jutlgment  plain- 
tiff brought  suit  on  the  bond  to  recover  tlie  damages  sustained  by  reason  of  the  is- 
suance oi  the  injunction.  Defendant  objected  to  the  introduction  of  any  evidence 
•on  the  ground  that  no  damages  had  been  adjudged  against  the  obligors.  Held,  thai 
rthe  bond  covered  such  damages  as  might  be'adjudged  against  the  obligors  in  an  ac- 
tion brought  to  determine  whether  any  damages  had  been  sustained,  and  that  the 
evidence  was  admissible. 

Appeal  from  Harrison  circuit  court. 

Action  on  an  injunction  bond.    Judgment  for  the  defendants,  and  plain- 
tiff appeals. 
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Smith,  Clyde  cfe  Cochran,  for  appellant.  F.  M,  Dance  And  J,  W.  Bamhart, 
for  appellees. 

Seevebs,  J.  Upon  the  application  of  the  defendant  West,  an  injunction  was 
issued  restraining  the  collection  of  a  judgment.  The  plaintiff  in  that  action 
gave  a  bond  conditioned  that  he  would  pay  "all  damages  which  may  be  ad- 
judged against  him  by  reason  of  such  injunction,  and  shall  pay  the  judgment 
the  collection  of  which  is  enjoined,  if  so  adjudged  against  him."  Tlie  injunc- 
tion was  dissolved,  and  the  plaintiff  seeks  to  recover  the  damages  sustained 
by  reason  of  the  wrongful  issuance  of  the  injunction.  The  judgment  enjoined 
has  been  paid.  The  plaintiff  sought,  on  the  trial,  to  introduce  evidence  tend- 
ing to  show  such  damages,  but,  upon  the  objection  of  the  defendants,  all  of 
such  evidence  was  excluded,  and  this  ruling  is  assigned  as  error. 

It  is  provided  by  statute  (Code,  §  3395)  that  an  injunction  can  only  issue 
upon  the  filing  of  a  bond  "conditioned  for  the  payment  of  all  damages  which 
may  be  adjudged  against  petitioner  by  reason  of  such  injunction."  Substnn- 
tially,  the  bond  sued  on  is  so  conditioned,  but  counsel  for  the  appellees  contend 
that  because  no  damages  have  been  adjudged  against  the  obligors  that  none 
can  be  recovered.  If  this  construction  is  correct,  tlien  no  damas^es  can  be  re- 
covered in  any  case  on  an  injunction  bond,  and  to  give  one  would  be  idle  and 
useless;  for  such  damages  cannot  be  adjudged  in  the  original  action.  In  it 
there  cannot  be  such  an  issue  joined.  To  do  so  would  be  premature,  for  the 
damages  cannot  be  certainly  known  until  the  injunction  is  dissolved. 

The  statute  contemplates,  and  the  bond  sued  on  covers,  such  damages  as  may 
be  adjudged  against  the  obligors  in  an  action  brought  to  determine  whether 
any  damages  have  been  sustained.  A  motion  was  made  to  dissolve  the  in- 
junction, and  the  plaintiff  sought  to  prove  what  was  the  value  of  the  services 
of  his  attorney  in  preparing  the  motion  and  submitting  it  to  the  court.  Such 
evidence,  at  least,  was  admissible.  Wallace  v.  York,  45  Iowa,  81.  The  case 
is  not  clearly  presented  in  the  abstract,  and  therefore  we  are  unable  to  say, 
with  the  requisite  certainty,  to  what  extent  the  evidence  offered  was  admis- 
sible. Besides  this,  such  question  we  regard  as  having  been  settled  in  sev- 
eral cases  determined  by  this  court.    Reversed. 


State  ex  rel  Pearson  v.  MgEntee  and  others. 
Filed  March  19,  1886. 

1.  Statdtie — CoKSTRDcnoN  OF  Amendatoby  Statijte. 

For  the  purpose  of  determining  the  legislative  intent,  and  the  proper  constmo- 
tion  to  be  given  to  an  amendment  to  a  statute,  it  is  proper  to  take  into  consideration 
the  prior  statute,  and  the  construction  thereof  adopted  by  the  courts,  and,  from  a 
consideration  of  the  latest  expression  of  the  legislative  will,  determine  the  constrao- 
tion  that  should  be  adopted. 

2.  Intoxicating  Liquoks — Liquor  Dealer's  Bond— Failure  to  Make  Return. 

Under  the  statute  amending  Code,  §  1537,  an  action  may  be  maintained  on  the 
bond  of  a  liquor  dealer  who  fails  to  make  return  on  the  last  Saturday  in  June,  or 
within  five  days  thereafter. 

Appeal  from  Polk  circuit  court. 

The  petition,  in  substance,  states  that  the  defendant  McEntee  was  granted 
a  permit  to  buy  and  sell  intoxicating  liquors,  iis  provided  in  sections  1526  to 
IbdS,  inclusive,  of  the  Code,  as  amended ;  and  that  he  gave  a  bond  conditioned 
as  provided  by  law ;  and  that  tlie  condition  of  said  bond  has  been  broken  by 
bis  failing,  on  the  last  Saturday  in  June,  1885,  or  within  five  days  there- 
after, to  make  a  return  in  writing  to  the  county  auditor,  as  provided  by  stat- 
ute. The  petition  further  states  that  said  McEntee  failed  to  make  a  similar 
report  on  the  last  Saturday  in  July,  1885,  and  this  action  is  brought  to  re- 
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cover  the  statutory  penalty  imposed  by  reason  of  such  failure.    A  demurrer 
to  the  petition  was  sustained,  and  the  plaintiff  appeals. 

Brennan  &  Carpenter  and  A.  J.  Baker ^  Atty.  Gen.,  for  the  State.  Macy^ 
Sweeney  &  Sherman,  for  appellee. 

Seevers,  J.  But  for  an  amendment  to  the  statute,  Abbott  v.  Sartori,  bl 
Iowa,  656,  S.  C.  11  N.  W.  Rep.  626,  would  control  the  decision  in  this  case. 
The  facts  in  each  are  precisely  the  same,  and  it  may  well  be  presumed  tliat 
the  circuit  court  thought  that  ease  was  decisive  of  this.  The  duty  of  the  per- 
son holding  a  permit  to  make  a  return  in  writing  is  prescribed  by  section  1537 
of  the  Code.  It  has  not  been  amended,  but  remains  in  force  in  the  precise 
form  it  did  when  the  cited  case  was  decided.  By  reference  to  that  case  it 
will  be  found  the  statute  then  in  force  provided  that  for  a  failure  **to  make 
the  monthly  return,  as  herein  provided/'  the  person  holding  the  permit  be- 
came liable  to  the  statutory  penalty.  It  was  thought  by  the  court  that  the 
statute  was  directory,  and  that  for  a  failure  to  make  a  return  on  the  design 
nated  day  the  defendant  was  not  liable  for  the  statutory  penalty.  The  stat- 
ute under  consideration  in  that  case  has  been  amended,  and  it  now  provider 
.the  return  must  be  made  on  a  named  day,  or  ''within  floe  days  thereafter;'* 
and  the  question  to  be  determined  is  whether  this  statute  should  be  regarded 
as  directory  or  mandatory. 

For  the  purpose  of  determining  the  legislative  intent,  and  the  proper  con- 
struction to  be  given  to  an  amendment  to  a  statute,  it  is  proper  to  take  inta 
consideration  the  prior  statute,  and  the  construction  thereof  adopted  by  the 
courts,  and,  from  a  consideration  of  the  latest  expression  of  the  legislative 
will,  determine  the  construction  that  should  be  adopted.  In  view  of  the  de- 
cision of  this  court,  the  words  "within  five  days  thereafter"  are  quite  signifi- 
cant, and  are  entitled  to  great  consideration.  It  must  be  presumed  they  were 
incorporated  into  the  statute  for  some  purpose.  Now,  what  was  that  purpose? 
Clearly,  we  think,  that  the  return  must  be  made  on  the  named  day,  or  with- 
in five  days  thereafter.  It  must  be  assumed  that  the  general  assembly  is 
conversani  with  the  decision  of  this  court,  at  least  as  to  the  construction  of 
statutes.  This  being  so,  it  may  be  further  assumed  that  the  general  assem- 
bly, by  tlie  use  of  the  ;idditional  words,  sought  to  change  the  rule  that  had 
been  adopted  by  this  court.  But  be  this  as  it  may,  we  are  clearly  of  the  opin- 
ion, in  view  of  the  change  in  the  statute,  that  it  should  now  be  regarded  as 
mandatory,  and  therefore  the  circuit  court  erred  in  sustaining  the  demurrer. 
Reversed. 


State  v.  Lane. 

Filed  March  19,  1886. 

Larceny — Rkceivino  Stolen  Goods— Indictment — Code,  §  3911. 

All  indic'tnient  under  Code,  §  3911,  cliargiiig  that  certain  property,  "feloniously 
and  burglariously  stolen,  taken,  and  carried  away  by  J.  D.,  *  *  *  the  defend- 
ant unlawfully  and  feloniously  did  receive  and  have.  *  ♦  ♦  well  knowing  the 
said  goods,  chattels,  and  property  to  have  been  feloniously  stolen,  taken,  and  car- 
ried away,"  is  sufficient. 

Appeal  from  Tama  district  court. 

The  indictment  charges  that  certain  described  personal  property  was  of  the 
"value  of  $1,236,  and  was  then  and  there  the  property  of  ♦  *  *  before 
then  feloniously  and  burglariously  stolen,  taken,  and  carried  away  by  one 
Jesse  Davis,  *  *  *  the  defendant  unlawfully  and  feloniously  did  re- 
ceive and  have,  he,  the  said  Thomas  Lane,  then  and  there  well  knowing  the 
said  goods,  chattels,  and  property  to  have  been  feloniously  stolen,  taken,  and 
carried  away."  Trial  by  jury.  Verdict,  guilty;  and  judgment.  The  defend- 
ant appeals. 
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Stevens  &  Loutham  and  /.  A,  Uferritt,  for  appellant.  A,  J,  Baker,  Atty- 
Gen.,  for  the  State. 

Seevers,  J.  1.  The  indictment  was  found  under  section  3911  of  the  Code^ 
which  provides:  "If  any  person  buy,  receive,  or  aid  in  concealing,  any  stolen 
goods,  or  any  property  tlie  stealing  of  which  is  declared  to  be  liu-ceny,  or  prop- 
erty obtained  by  robbery  or  burglary,  knowing  tlie  same  to  have  been  so  ob- 
tained, lie  shall  be  punished,"  etc.  It  is  said  the  indictment  is  insudicient 
because  it  does  not  charge  that  the  "defendant  obtained  the  property  by 
burglary. "  The  crime  defined  by  the  statute  may  be  committed  by  receiving 
stolen  property  knowing  it  to  be  such,  or  by  knowingly  receivini?  property 
which  has  been  obtained  by  means  of  burglary  or  robbery.  It  is  not  essential 
that  tlie  property  was  obtained  by  burglary  or  robbery,  but  if  it  w^is  obtained 
by  stealing  it,  tliis  is  sufficient  if  it  was  received  with  knowledge  of  the  theft. 
The  word  "burglariously,"  as  used  in  the  indictment,  may  therefore  be  re- 
jected as  surplusage.  In  addition  to  this,  if  a  person  "feloniously  and  burg- 
lariously" steals  property, he  is  clearly  guilty,  in  our  opinion,  of  larceny;  and 
therefore  the  objection  urged  to  the  indictment  is  not  well  founded.  It  fol- 
lows that  the  first  instruction  asked  by  the  defendant  was  properly  refused. 
The  instructions  given  are  clearly  correct,  in  our  opinion;  and  therefore  the 
judgment  must  be  affirmed. 


Devore  V,  Adams. 
Filed  March  19.  1886. 

1.  ApPKAL — ARGUMRSfT  IN  EqUITY  CA8E. 

The  plaintiff  in  an  equity  cause  makes  the  opening  argument  in  the  supreme 
court. 

2.  Same— Failobb  of  Appkllant  to  File  Argument. 

Where  appellant  does  not  file  an  argument  on  the  merits,  the  case  will  be  dis- 
missed. 
X  Same—Costs. 

Where  the  appellee  files  an  argument  on  the  merits,  but  appellant  files  no  argu- 
ment, and  the  case  is  dismissed,  appellant  will  not  be  entitled  to  costs. 

Appeal  from  Monroe  district  court. 

Action  in  equity  to  foreclose  a  chattel  mortgage.    Decree  for  the  plaintiff, 
and  defendant  appeals. 
Afulerson  &  Anderson,  for  appellant.    Ayres  d:  Bros.,  for  appellee. 

Seevebs,  J.  Appellee  has  filed  a  motion  to  dismiss  the  appeal  on  the 
ground  that  the  amount  in  controversy,  as  shown  by  the  pleadings,  does  not 
exceed  $100.  Arguments  have  been  filed  in  support  of,  and  in  opposition  to,, 
the  motion.     It  will  be  overruled. 

The  plaintiff  has  also  filed  an  argument  on  the  merits;  but  the  appellant 
has  failed  to  do  so.  At  the  conclusion  of  appellant's  argument  on  the  motion 
it  is  Siiid  that  we  do  not  consider  appellee's  argument  on  the  merits,  beciiuse 
**it  has  been  our  understanding  of  the  practice  that  appellant  is  entitled  to  the 
first  argument  on  appeal."  This  is  a  mistake,  the  plaintiff  in  an  equity  cause 
makes  the  opening  argument  in  this  court.  The  burden  is  on  bim,  in  the 
■ame  form  precisely,  as  in  the  court  below. 

The  appellant,  because  as  he  claims  the  appellee  has  filed  an  argument  on 
the  merits,  asks  this  court  to  render  judgment  against  the  appellee  for  costs. 
This  we  cannot  do,  even  if  the  argument  of  appellee  had  been  improperly 
filed.  The  utmost  relief  the  appellant  could  obtain  would  be  to  get  appellee's- 
argument  struck  from  the  files.  Inasmuch  as  appellant  has  not  seen  proper 
to  file  an  argument  on  the  merits  in  support  of  the  errors  he  deems  the  court 
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committed,  the  decree  must  be  affirmed.  Such  is  the  establislied  practice.  "We 
do  tills  the  more  readily  because  we  have  no  doubt  that  the  decree  of  the  dis- 
trict court  is  correct.    Affirmed. 


Gee  v.  Mass. 

Filed  March  17,  1886. 

1.  Appeal — Ebror — Instbucttion  Substantially  Given. 

It  is  not  error  to  refuse  to  instruct  tlie  jury  as  requested,  when  the  court,  of  its 
own  motion,  instructs  them  substantially  as  desired. 

2.  New  Tbial— Absence  of  Witness— Continuance. 

Where  a  party  before  going  to  trial  Icams  of  the  inability  of  an  important  wit- 
ness to  be  present  on  account  of  sickness,  and  fails  to  ask  for  a  continuance  on  that 
ground,  he  cannot,  after  the  verdict  is  rendered,  move  for  anew  trial  because  of  the 
absence  of  such  witness. 

3.  CoBPORATioNS  — OFncEBs— Pbaudulent  Rbpbbsentation  to  Induce  Pubchasb  of 

Stock. 

A  party  is  not  entitled  to  recover  damages  from  an  officer  of  a  corporation  for 
frauaulently  reprtsf.nting  the  value  of  stock,  unless  such  representations  were  re- 
lied on,  and  induced  plaintiff  to  purchase  such  stock,  and  he  must  prove  this  fact, 
as  well  as  that  the  representations  were  knowingly  false. 

4.  Same — Estoppel. 

That  i»lailitiff,  after  the  purchase  of  the  stock,  entered  the  emploj'ment  of  the 
corporation,  and  assisted  in  making  a  report  to  the  stockholders  showing  the  condi- 
tion of  the  corporation,  will  not  estop  him  from  denying  the  truth  of  such  state- 
ment. 

5.  Same— Reasonable  Cabe  on  Pabt  of  Plaintiff. 

Whether  plaintiff  acted  with  reasonable  care  in  relying'  on'  the  representation 
in  purchasing  the  stock,  is  a  question  for  the  jury. 

Appeal  from  Des  Moines  district  court. 

Plaintiff  brought  this  action  to  recover  damages  on  account  of  certain  al- 
leged false  aud  fraudulent  representations  made  by  defendant  concerning 
the  business  and  financial  condition  of  the  Burlington  Shirt  &  Steam  Laundry 
Company,  an  incorporation  of  which  he  was  an  officer  and  member,  by  which 
plaintiff  was  induced  to  purchase  24  shares  of  the  capital  stock  of  said  corpo- 
ration and  pay  therefor  the  par  value  thereof,  which  was  ^2,400.  Inhere  was 
a  verdict  and'judgment  for  plaintiff.     Defendant  appeals. 

/.  T,  Illicky  for  appellant.  D,  M,  &  N,  S,  Hammock  and  Poor  &  Bald- 
win, for  appellee. 

Reed,  J.  It  is  alleged  in  the  petition  that  defendant,  for  the  purpose  of 
inducing  plaintiff  to  purchase  said  shares  of  stock,  represented  to  him  tiiat  the 
corporation  was  solvent  and  free  from  debt,  and  had  on  hand  a  stock  of  goods 
worth  several  thousand  dollars,  which  were  paid  for,  and  that  its  business  was 
in  a  prosperous  condition,  and  its  capital  stock  was  worth  $100  per  share, 
and  that  plaintiff,  relying  on  these  representations,  purchased  24  shares 
of  said  stock,  and  paid  $2,400  therefor.  It  is  also  alleged  that  at  the  time 
these  representations  were  made  defendant  was  the  treasurer  of  the  company; 
that  the  representations  were  all  false,  and  were  known  by  defendant  to  be 
false,  when  he  made  them;  and  that  the  corporation  at  the  time  wiis  indebted 
in  the  sum  of  $6,000,  and  was  insolvent,  and  its  stock  was  not  worth  more 
than  25  per  cent,  of  its  par  value.  The  answer  admits  that  plaintiff  pur- 
chased the  stock,  and  that  defendant  was  the  treasurer  of  the  company  at  the 
time  of  such  purchase,  but  denies  the  other  allegations  of  the  petition. 

There  was  evidence  tending  to  prove  that  defendant  made  representations 
to  plaintiff  concerning  the  property  and  business  of  the  corporation,  substan- 
tially as  charged  in  the  petition;  and  that  these  representations  were  made 
ior  the  purpose  of  inducing  him  to  purchase  the  stock,  and  that  he  relied  upon 
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them  in  making  the  purchase.  There  was  also  evidence  from  which  the  jury 
were  warrantetl  in  finding  that  at  the  time  the  representations  were  made  the 
corporation  was  indebted  to  a  bank  in  the  sum  of  83.000  for  money  which 
had  been  borrowed  for  use  in  its  business,  and  tiiat  a  considerable  portion  of 
its  assets  consisted  of  promissory  notes  which  had  been  executed  to  it  by 
some  of  the  stockholders  for  the  stock  they  had  taken ;  and  these  facts  were 
not  disclosed  to  plaintiff  at  the  time  he  was  induced  to  purchase  tlie  stock,  al- 
though known  to  defendant  at  the  time.  A  few  months  after  plaintiff  made 
the  purchase  he  ascertained  that  the  corporation  was  insolvent,  and  he  then 
sold  his  stock  at  25  cents  on  the  dollar  of  its  par  value;  and  defendant,  and 
other  stockholders,  at  about  the  same  time,  disposed  of  their  Stock  at  the 
same  price.  The  evidence  also  tends  to  prove  that  no  material  change  had 
taken  place  in  either  the  business  or  property  of  the  company  between  the 
time  of  plaintiff's  purchase  of  the  stock  and  these  sales. 

1.  Defendant  asked  the  district  court  to  instruct  the  jury  that  "the  burden 
of  proving  the  allegations  of  fraud  and  misrepresentation  in  the  petition  was- 
on  tlie  defendant,  and  that  these  allegations  must  be  affirmatively  established 
by  the  evidence,  and  could  not  be  presumed  from  any  acts  which  could  fairly 
be  accounted  for  on  the  basis  of  good  faith;  and  that  fraud  could  not  be  im- 
pute<l  when  the  facts  upon  which  the  charge  is  predicated  are  or  may  be  con- 
sistent with  honesty  of  intention."  The  refusal  of  the  court  to  give  this  in- 
struction is  the  ground  of  the  first  assignment  of  error  argued  by  counsel  for 
appellant.  The  correctness  of  the  instruction,  as  an  abstract  proposition,  is 
not  doubted.  We  think,  however,  that  appellant  was  in  no  maimer  preju- 
diced by  the  refusal  of  the  court  to  give  it,  for  the  reason  that  suljstantially 
the  same  doctrine  was  announced  in  the  instructions  given  by  the  judge  on 
his  own  motion. 

In  the  fourth  instruction  given,  the  jury  were  told  that  "the  presumption, 
in  a  case  of  this  kind,  is  that  the  transaction  was  fair  and  honest,  and  the 
burden  of  proof  is  on  the  plaintiff;  and  to  succeed  he  must  show  that  defend- 
ant made  representations  as  claimed,  and  that  they  were  false  and  untrue, 
and  the  defendant  at  the  time  knew  it,  and  made  them  to  induce  the  plaintiff 
to  purchase  the  stock;  and  that  plaintiff  was  induced  tliereby  to  make  the 
purchase  of  said  stock  relying  upon  the  representations  as  true,  and  that  he, 
in  doing  so,  exercised  ordinary  care  and  prudence;  and  that  he  sustained  dam- 
ages, and  if  he  establishes  these  propositions  by  a  fair  preponderance  of  the 
evidence,  your  verdict  must  be  for  plaintiff;  but  if  he  has  not  established 
these  propositions,  then  your  verdict  must  be  for  the  defendant."  While  this 
instruction  does  not,  in  terms,  express  the  rule  that  fraud  will  not  be  im- 
puted where  the  facts  on  which  the  charge  is  predicated  are  consistent  with 
honesty  of  intention,  it  does  tell  the  jury  that  plaintiff  cannot  recover  unless 
he  has  proven  that  the  representations  complained  of  were  made  by  defendant 
with  an  actual  intent  to  deceive  and  defraud,  and  this  is  substantially  the 
doctrine  of  the  one  asked  by  defendant. 

2.  The  court,  in  another  instruction,  told  the  jury  that  "for  an  officer  of 
a  corporation  to  knowingly  make  a  false  representsition  of  a  material  fact  or 
facts  concerning  the  condition  of  the  affaii-s  of  tlie  corporation  to  a  party,  to  in- 
duce him  to  purchase  capital  stock  therein,  would  be  a  fraud  for  which  such 
officer  would  be  individually  liable;  or  to  knowingly  conceal  a  material  fact 
in  such  matters,  when  it  is  a  legal  duty  to  make  it  known,  would  be  a  fraud; 
and  it  is  incumbent  on  the  party  charging  the  fraud  to  prove  it,  and  the  law 
will  not  presume  fraud;  and  to  succeed,  the  party  alleging  fraud  must  show 
that  he  relied  on  the  statements  and  representations,  and  that  he  was  reason- 
ably vigilant  and  careful,  and  not  careless,  in  entering  into  the  transaction." 

The  giving  of  this  instruction  is  assigned  as  error.  The  first  objection 
arged  against  it  is  that  it  does  not  make  the  fact  that  plaintiff  must  have  been 
induced  by  the  alleged  misrepresentationB  to  make  the  purchase  of  the  stock 
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an  elempnt  of  his  right  to  recover.  The  language  of  the  instruction  Is  that 
"tlie  party  alleging  tlie  fraud  must  show  that  he  relied  on  the  statements  or  rep- 
resentations." It  is  contended  that  plaintiff  may  have  relied  on  defendant's 
statements;  that  is,  that  he  may  have  believed  them  to  he  true,  and  yet  not 
have  been  induced  by  them  to  make  the  purchase.  It  is  doubtless  true,  as 
contended  by  counsel,  that  plaintiff  was  required  to  show,  before  he  would  be 
entitled  to  recover,  that  he  was  induced  by  the  alleged  false  representations 
to  make  the  purchase;  and  as  there  was  evidence  tendingto  prove  that  he  was 
influenced  to  some  extent  in  making  the  purchase  of  said  stock  by  another 
consideration  than  the  representations  of  defendant,  the  latter  had  the  right 
to  have  an  accurate  statement  made  to  the  jury  of  the  grounds  upon  which 
he  could  be  held  liable.  But  we  do  not  deem  it  material  to  Inquire  whether 
the  language  of  the  instruction  quoted  above  defines  that  ground  of  liability 
with  sufficient  accuracy  or  not;  for  in  the  fourth  instruction,  which  is  set  out 
above,  the  jury  were  expressly  told  that  one  of  the  facts  which  plaintiff  was 
required  to  establish  before  he  could  recover  was  that  he  relied  upon  the  rep- 
resentations as  true,  and  was  induced  by  them  to  purchase  the  stock;  and  the 
same  rule  is  stated  in  other  of  the  instructions  given.  Taking  the  several 
instructions  together,  the  jury  could  hardly  have  failed  to  understand  that' 
plaintiff  was  not  entitled  to  recover  unless  he  had  proven  that  he  was  induced 
by  the  representations  of  defendant  to  purchase  the  stock. 

Another  objection  urged  against  the  Instruction  is  that  the  following 
clause,  viz.:  "To  knowingly  conceal  a  material  fact  in  such  matters,  when 
it  is  a  legal  duty  to  make  it  known,  would  be  a  fraud," — is  not  pertinent  to 
any  issue  in  the  case.  It  is  contended  that  the  petition  does  not  charge  that 
plaintiff  was  guilty  of  any  fraudulent  concealment,  and  that  the  instruction, 
therefore,  submits  to  the  jury  a  question  which  does  not  arise  under  the 
pleading.  But  it  is  alleged  in  the  petition  that  one  of  the  representations 
made  by  plaintiff  was  that  the  corporation  was  free  from  debt,  while  the  truth 
was  that  it  was  indebted  to  the  amount  of  about  $6,000.  It  is  also  alleged  that 
he  knew  the  falsity  of  the  statements  he  was  making.  To  say  that  he  knew 
that  his  statement  that  the  company  was  free  from  debt  was  false  is  equiva- 
lent to  saying  that  he  knew  it  was  indebted.  The  allegation  that  he  made 
the  alle.i?i»d  false  statement  as  to  its  freedom  from  indebtedness,  then,  is  in 
effect  a  charge  that  he  fraudulently  concealed  the  fact  of  its  indebtedness. 

3.  Soon  after  plaintiff  purcliased  the  stock  he  entered  the  employ  of  the  cor- 
poration as  a  salesman  in  a  store  owned  by  it,  and  wliilein  such  employment 
he  assisted  in  preparing  a  statement  to  the  stockholders  showing  the  re- 
sources and  liabilities  of  the  company.  This  statement  showed  that  the 
value  of  the  assets  of  the  company  exceeded  its  liabilities  by  over  $18,000. 
It  was  prepared  by  plaintiff  and  two  other  employes  or  officers  of  the  com- 
pany, ill  the  course  of  their  employment,  and  was  made  for  the  information 
and  guidance  of  the  shareholders.  Defendant  asked  the  court  to  instruct  the 
jury  that  plaintiff,  having  assisted  in  the  preparation  of  this  report,  was  now 
estopped  to  deny  its  truth.  But  the  court  refused  to  give  such  instruction. 
We  think  this  ruling  is  clearly  right.  As  against  one  who  had  so  acted  on 
the  strength  of  this  report  as  to  change  his  position  with  reference  to  the  sub- 
ject of  it,  plaintiff  would  not  be  permitted  to  deny  its  truth.  But  the  trans- 
action in  question  was  completed  before  the  report  was  made,  and  was  in  no 
manner  influenced  by  it.  It  therefore  created  no  element  of  estoppel  in  de- 
fendant's favor,  and  affords  no  ground  for  excluding  evidence  as  to  the  very 
truth  of  the  matters  in  question. 

4.  The  evidence  showed  that  the  parties  had  been  acquainted  for  a  number  of 
years.  They  were  members  of  the  Ancient  Order  of  Workmen,  also  of  the  order 
of  Masons,  and  frequently  met  in  the  lodges  of  these  orders.  Defendant  is  a  phy- 
sician ,and  in  his  practice  had  treated  some  of  plaintiff's  relatives.  The  court  in- 
structed the  jury,  in  effect,  that  plaintiff  was  not  entitled  to  recover  unless  he 
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had  shown  that  he  exercised  reasonable  care  and  diligence  to  ascertain  the  con- 
dition of  the  corporation  before  purchasing  the  stock;  and  thafc»  ordinarily,  a 
person  who  invested  his  money  in  the  stock  of  a  corporation,  relying  alone 
on  the  representations  of  an  officer  of  the  company  as  to  its  condition,  would 
have  no  remedy  against  the  officer  if  it  turned  out  that  the  representations 
were  false;  and  that  plaintiff,  as  he  claimed  to  have  acted  alone  on  defend- 
ant's representations  in  making  the  purchase,  could  not  recover  unless  there 
existed  such  a  degree  of  intimacy  between  the  parties  as  justified  him,  as  a 
reasonably  prudent  man,  in  accepting  the  statements  as  true  without  further 
inquiry,  and  acting  upon  them.  The  objection  urged  by  counsel  for  appel- 
lant against  this  instruction  is  that  it  fails  to  present  any  rule  as  to  the  de- 
gree of  intimacy  between  the  parties  which  would  justify  plaintiff  in  accept- 
ing and  acting  on  the  representations.  It  is  a  sufficient  answer  to  this  ob- 
jection to  say  that  the  question  whether  plaintiff  acted  with  reasonable  pru- 
dence and  care,  in  accepting  and  acting  on  the  representations  of  defendant, 
was  one  of  fact  for  the  jury.  The  rule  of  law  laid  down  in  the  instruction  is 
that  unless  he  acted  with  that  degree  of  care  and  prudence  which  character- 
izes the  conduct  of  ordinarily  careful  men,  in  the  management  of  their  affairs, 
he  could  not  recover.  But  whether  he  did  this  was  to  be  determined  by  the 
jury  from  all  the  circumstances  of  the  transaction.  It  cannot  be  said,  as 
matter  of  law,  that  any  degree  of  intimacy  between  the  parties  would  or 
would  not  justify  plaintiff  in  accepting  defendant's  statements. 

5.  The  motion  for  a  new  trial  was  supported  by  an  affidavit,  by  which  it 
is  shown  that  an  important  witness  for  defendant  who  expected  to  be  pres- 
ent at  the  trial  was  taken  sick  in  the  state  of  Arkansas,  a  few  days  before  the 
commencement  of  the  trial,  and  was  prevented  by  his  sickness  from  reaching 
the  place  of  trial  in  time  to  give  his  testimony.  It  is  also  sliown  that  defend- 
ant was  informed  on  the  day  on  which  the  trial  commenced  of  the  sickness 
of  said  witness,  and  that  he  would  not  be  able  to  attend  the  trial;  but  no  mo- 
tion was  made  for  a  continuance  on  account  of  his  absence.  We  are  of  opin- 
ion that  the  matters  shown  by  this  affidavit  afford  no  ground  for  a  new  trial. 
If  defendant  had  moved  for  a  continuance  when  he  was  tid vised  that  the  wit- 
ness could  not  be  in  attendance,  his  motion  would  probably  have  been  sus- 
tained. He  saw  fit,  however,  to  take  the  chances  of  a  trial  in  the  absence  of 
the  witness.  Having  made  this  election,  he  is  not  now  entitled  to  a  retrial 
of  the  cause  because  he  did  not  have  the  benefit  of  his  testimony.  Tlie  facts 
of  the  ciise  are  very  different  from  those  of  Smith  v.  State  Ins.  Co,,  58  Iowa, 
487,  S.  C.  12  N.  W.  Rep.  642,  cited  by  counsel. 

Affirmed. 


American  Button-Hole,   O  verse  amino,  and  Sewing -MAcniNE  Co.  v. 
Burlington  Mut.  Loan  Ass'n  and  others. 

Filed  March  17.  1886. 

MoBTOAOE— Redemption  by  Judgment  Creditor— Payment  for  Improvements  Erected 
BY  Purchaser  at  Foreclosure  Sale. 

A.  executed  a  mortgage  on  his  land  in  1870,  and  in  1872  and  1873  B.  obtained 
three  judgments  against  him.  In  June,  1876,  the  mortgage  was  foreclosed,  and 
boaght  in  by  the  mortgagee,  who  went  into  possessirm  iu  1877,  and  sold  the  prem- 
ifies  to  C.  in  December,  1877,  and  in  1881  executed  to  him  a  warranty  deed.  C.  went 
into  possession,  in  good  faith,  in  1877.  and  erected  vahiable  permanent  improve- 
ments on  the  land,  and  has  remained  in  possession  ever  since.  B.  sought  to  re- 
deem the  land  from  the  mortgage  sale.  Held,  that  he  was  not  entitled  to  redeem 
without  paying  to  G.  the  value  of  his  improvements. 

Appeal  from  Des  Moines  district  court. 

Action  in  eqaity  to  redeem  from  a  foreclosure  and  sale  under  a  mortgage. 
Prom  the  decree  the  plaintiff  appeals. 
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P.  Henry  Smyth  ct  Son,  for  appellant.  Hall  <fe  Huston,  Newman  d-  Blake, 
and  John  t\  Power,  for  appellees. 

Seevers,  J.  The  facts  found  by  a  referee  are  that  in  1870  one  Smith  owned 
the  real  estate  in  controversy.  In  1871  he  executed  a  mortgage  thereon  to 
tlie  loan  association,  which  provided  for  interest  at  10  per  cent.,  and  tliat  the 
mortgagee  mi^^ht  pay  delinquent  taxes  and  insurance,  and  be  intitled  to  inter- 
est on  such  payments.  In  1872  and  1871*  the  plaintiff  obtained  three  judg- 
ments agiiinst  Smith.  In  June,  1870,  the  loan  association  foreclosed  tiie  mort- 
gage, sold  tiie  premises,  became  the  purchaser  at  such  sale,  and  the  premises 
were  conveyed  to  such  association,  and  it  entered  into  possession  in  Septem- 
ber, 1877.  To  the  foreclosure  proceedings  tlie  plaintiff  was  not  made  a  party. 
In  December,  1877,  the  loan  association  sold  the  premises  to  the  defendant 
Orm,  and  gave  him  a  contract  to  convey,  and  in  1881  the  premises  were  con- 
veyed to  (Jrm  by  warranty  deed.  Orm  entered  into  possession  under  his  con- 
tract of  purchase,  and  lias  remained  in  possession  since  that  time,  and  he  has 
made  valuable  permanent  improvements,  in  good  faith,  believing  that  lie  was 
sole  owner,  consisting  of  a  new  building,  which  was  completed  in  May,  1878. 
This  is  a  sufficient  statement  of  the  findings  of  the  referee  to  present  for  con- 
sideration the  most  important  objection  made  by  appellant  to  the  decree. 

1.  The  right  of  the  plaintiff  to  redeem  is  conceded,  but  the  district  court 
required  him  to  pay  for  the  permanent  improvements:  and  this  is  the  first 
question  we  are  required  to  determine.  The  defendants  should  be  regarded 
as  mortgagees  in  possession,  and  the  plaintiff  as  the  mortgagor  or  statutory 
lien  creditor  seeking  to  redeem.  In  such  case  the  plaintiff  is  remediless  at 
law,  and  is  compelled  to  obtain  redress  in  equity.  The  general  rule  in  equity 
between  such  parties  is  that  the  person  having  the  right  to  redeem  cannot  be 
compelled  to  pay  for  permanent  improvements.  Moore  v.  Cable,  1  Johns.  Ch. 
384.  The  rule  in  this  case  was  recognized  in  Montgomery  v.  Chadwick,  7 
Iowa,  114;  but  it  is  said  in  that  case  that  there  are  exceptions  to  the  rule,  and 
it  was  held  that  the  person  seeking  to  redeem,  under  the  facts  in  that  case, 
must  pay  for  permanent  improvements.  There  was  a  similar  holding  in  Mick- 
les  V.  Dillaye,  17  N.  Y.  80;  Qreen  v.  Dixon,  9  Wis.  485;  Trost  v.  Davis,  31 
Ind.  34;  Qillis  v.  Martin,  2  Dev.  Eq.  470;  Bacon  v.  Cottrell,  13  Minn.  194. 
(Gil.  183 ;)  Roberts  v.  Fleming,  53  111.  198.  The  grounds  upon  which  these 
crises  proceed  is  that  it  would  be  inequitable  and  unjust,  where  the  party  takes 
possession  in  good  faith,  under  the  belief  that  he  is  sole  owner,  with  the  con- 
sent expressed  or  implied  of  the  mortgagor,  or  where  the  latter  has,  for  a 
considerable  length  of  time,  failed  to  assert  his  right  to  redeem,  to  pennit 
this  to  be  done,  except  on  condition  that  permanent  improvements  are  paid 
for.  The  fact  that  the  party  in  possession  had  constructive  notice  of  the 
rights  of  the  mortgagor  or  lien  creditor,  it  has  been  held,  is  immaterial- 
Mickles  v.  Dillaye,  before  cited.  This  case  we  think  is  clearly  brought  within 
the  exception  to  the  general  rule.  The  improvements  were  made  by  the  de- 
fendant, in  good  faith,  under  the  belief  that  he  was  sole  owner. 

But  it  is  said  that  while  the  referee  so  found,  it  should  be  presumed  the  de- 
fendant had  knowledge  of  the  judgment  lien  which  appeareil  of  record.  We 
cannot  think  this  presumption  should  be  indulged.  If  we  did  so,  then  the 
improvements  could  not  have  been  made  in  good  faith.  The  improvements 
having  been  so  made,  in  1878,  the  plaintiff  failed  to  assert  its  right  to  redeem 
until  1882,  and  until  the  accruing  rents  and  probable  advance  in  the  value  of 
the  property  made  the  equity  of  redemption  more  valuable  than  it  would  have 
been  if  it  had  been  exercised  before  or  shortly  after  the  improvements  were 
miide.  While  it  is  true  the  plaintiff  had  no  legal  knowledge  of  the  foreclos- 
ure and  sale  of  the  premises,  it  did  have  knowledge  it  had  obtained  the  judg- 
ments under  which  it  claims.  The  known  vigilance  of  creditors  warrants 
the  assumption  that  plaintiff  had  knowledge  of  the  mortgage,  and  of  its  right 
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to  redeem.  For  some  reason  it  has  not  been  swift  to  assert  such  right.  In 
the  mean  time  the  defendants  have  acted  in  good  faith,  and  with  no  design 
or  intent  to  so  improve  the  property  as  to  make  redemption  unduly  burden- 
some, or  if  they  have  done  so,  the  plaintiff  is  blameable  for  not  asserting  its 
right  at  an  earlier  day.  Under  such  circumstances  it  seems  to  us  that  the 
rule  that  he  who  asks  equity  must  do  .equity,  applies  with  much  force.  It 
must  be  assumed,  as  nothing  appears  to  the  contrary,  that  the  property  has 
been  increased  in  value  by  the  improvements.  It  would  be  inequitable  to  al- 
low the  plaintiff,  under  the  circumstances,  to  redeem  this  property  without 
paying  for  the  improvements. 

2.  The  referee  required  the  plaintiff  to  pay  the  amount  paid  by  the  defend- 
ants for  insurance  on  the  new  building.  This  the  court  disallowed,  but  re- 
quired the  plaintiff  to  pay  insurance  on  the  buildings  covered  by  the  mort- 
gage; and  this  we  think  is  right,  because  the  mortgage  so  provided.  The 
referee  found  that  for  some  time  the  buildings  weie  not  occupied,  because 
suitable  tenants  could  not  be  obtained,  and  he  failed  to  charge  the  defendants 
with  rents  for  such  period.  This  action  of  the  referee  was  disproved  by* the 
court,  and  the  plaintiff  complains  of  this.  Whether  this  action  of  the  court 
is  wrong  we  are  unable  to  say,  because  the  evidence  is  not  before  us.  We 
can  only  determine  what  is  equitable  between  the  parties  on  the  basis  that 
the  facts  found  by  the  referee  are  correct.  The  referee,  in  stating  the  ac- 
count, charged  the  defendants  with  the  rent  of  the  house  erected  by  the  de- 
fendants, and  credited  them  with  interest  on  the  cost  of  the  house.  As  the 
former  exceeded  the  latter,  the  plaintiff  has,  in  this  respect,  no  ground  of 
complaint. 

The  decree  must  be  affirmed. 


State  v:  McEvory. 

Filed  March  IS,  1886. 

Jdbticb  of  the  Peacb— Cbimxkal  JuBisDicnoN — Transfbb  of  Case  to  Another  Jusnos. 
Defendant  was  charged  before  A.,  a  justice  of  the  peace,  with  keeping  liquor  for 
sale  contrary  to  law,  and  asked  to  have  the  case  transferred  to  another  justice,  on 
account  of  the  prejudice  of  A.,  and  alleged  that  B.,  the  next  nearest  justice,  was  a 
material  witness  in  the  case ;  whereupon  A.  transferred  the  case  to  Justice  C,  before 
whom  defendant  was  convicted ;  and  on  appeal  from  such  conviction  to  the  district 
court  he  moved  to  dismiss  the  case  on  the  ground  that  G.  acquired  no  jurisdiction 
thereof.  Held,  that  although  the  ground  alleged  for  not  removing  the  case  to  B. 
was  not  leg^ally  sufficient,  oefendant,  by  going  to  trial  before  C,  waived  his  right  to 
object  to  his  want  of  jurisdiction ;  and  that  the  appeal  brought  the  case  into  the  dis- 
irict  court  on  its  ments. 

Appeal  from  Osceola  district  court. 

An  information  was  filed  before  a  justice  of  the  peace,  in  which  the  defend- 
ant was  accused  of  the  crime  of  keeping  intoxicating  liquors  with  intent  to 
sell  the  same  contrary  to  law.  Defendant  was  arrested,  tried,  and  convicted 
of  the  crime,  and  a  judgment  imposing  a  fine  was  entered  against  him.  From 
that  judgment  he  appealed  to  the  district  court.  The  proceedings  in  that 
court  resulted  also  in  a  judgment  against  him  imposing  a  fine,  and  from  that 
judgment  he  appeals  to  this  court. 

J*.  jK.  Baily,  for  appellant.    A,  /.  Bakery  Atty.  Gen.,  for  the  State. 

Beed,  J.  The  information  was  filed  originally  before  J.  W.  Morrison* 
justice  of  the  peace.  When  the  defendant  was  brought  before  the  justice  he 
died  a  motion  for  a  change  of  venue,  on  the  alleged  ground  that  the  justice 
was  so  prejudiced  against  him  that  he  could  not  obtain  a  fair  and  impartial 
trial  before  him.  It  was  also  alleged  in  the  affidavit  filed  by  defendant  in  sup* 
port  of  his  motion  that  E.  Huff,  the  next  nearest  justice  to  Justice  Morrison* 
v.27N.w.no.3— 18  (   c^c^nXo 
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was  a  material  witness  in  the  case  for  defendant,  and  that  D.  D.  McCullum, 
the  mayor  of  the  town  of  Sibley,  was  an  attorney  in  the  case  for  defendant. 
The  motion  was  sustained,  and  the  cause  sent  to  Justice  Blood,  of  Oilman 
township,  and  the  trial  was  had  before  that  justice. 

The  record  shows  that  the  order  sending  the  cause  to  Justice  BijOOD  was 
made  with  the  consent,  and  at  the  request,  of  defendant.  When  the  cause 
reached  the  district  court  defendant  filed  a  motion  to  strike  it  from  the  docket 
on  the  ground  that  the  justice  who  rendered  the  judgment  appealed  from  had 
no  jurisdiction  of  the  cause.  He  also  sought  to  raise  the  same  objection  by 
a  demurrer.  But  the  motion  and  demurrer  were  overruled,  and  the  only 
question  presented  by  the  record  is  as  to  the  correctness  of  this  ruling. 

The  position  of  counsel  for  defendant  is  that  the  fact  that  Justice  Huff, 
who  was  the  next  nearest  justice  to  Justice  Morrison,  was  a  material  wit- 
ness for  defendant  did  not  disqualify  him  to  try  the  case,  and  did  not  afford 
any  legal  grounds  for  sending  it  to  a  justice  living  at  a  greater  distance  from 
th^  justice  before  whom  the  action  was  brought  than  he  did;  and  hence,  as  it 
was  the  duty  of  that  justice  to  send  the  papei*s  and  records  in  the  case  to  the 
next  nearest  justice  to  whom  no  legal  objection  was  shown.  Justice  Blood, 
to  whom  it  was  sent,  did  not  acquire  jurisdiction,  and  his  orders  and  judg- 
ment in  the  case,  for  that  reason,  are  void.  The  premises  will  be  conceded. 
No  legal  ground  was  shown  for  sending  the  cause  to  Justice  Blood,  instead 
of  to  Justice  Huff.  See  Code,  §4671.  But  it  does  not  follow  that  the  for- 
mer did  not  have  jurisdiction.  Defendant  alleged,  as  a  reason  why  the  cause 
should  not  be  sent  to  Justice  Huff,  that  he  was  a  material  witness,  and 
claimed  that  this  afforded  a  legal  ground  for  sending  it  to  another  justice. 
He  induced  Justice  Morrison  to  adopt  that  view,  although  it  was  erroneous, 
and  when  the  cause  was  ordered  to  be  sent  to  Justice  Blood  he  not  only  con- 
sented to  the  order,  but  requested  that  it  be  made,  and  at  no  stage  of  the  pro- 
ceedings before  the  appeal  to  the  district  court  did  he  make  any  question  as 
to  the  jurisdiction  of  that  justice  to  try  the  cause.  AVe  know  of  no  legal 
ground  upon  which  he  can  now  be  permitted  to  question  the  jurisdiction  of 
the  justice.  Justice  Blood  had  jurisdiction  of  the  subject-matter  of  tlie  ac- 
tion. All  that  can  be  claimed  is  that  he  did  not  acquire  jurisdiction  of  the 
person  of  the  defendant  in  the  particular  mode  prescribed  by  the  statute.  But 
defendant  might  waive  his  right  to  be  brought  to  trial  on  the  charge  in  that 
particular  manner,  and  we  think  he  did  waive  it  when  he  requested  and  con- 
sented that  he  be  taken  before  Justice  Blood  for  trial.  He  also  waived  the 
question  by  appealing  from  judgment.  The  appeal  brought  the  case  into  the 
district  court  for  trial  on  its  merits,  and  it  was  the  duty  of  the  court  to  dis- 
regard all  merely  technical  errors  or  defects  in  the  proceedings  which  did  not 
prej  udice  the  substantial  rights  of  the  parties.  Code,  §  4702 ;  State  v.  McCombs, 
13  Iowa,  426. 

The  judgment  of  the  district  court  will  be  affirmed. 


DoNAuuE  ©.  Wagner. 

Filed  March  18,  1886. 

Pbomissobt  Note— Action  on — Defensk  of  Forgery — Pleading — Evidence — ^No  Cok- 
siDERATiox — Dealings  bktwekn  Parties. 

In  an  action  on  a  promissory  note,  under  a  defense  of  forgery,  defendant  may 
prove  all  businesa  tranHactions  between  the  parties  to  the  note  which  in  any  way 
t-end  to  affect  the  ^ucistion  as  to  whether  he  made  the  note,  and  he  need  not  set  out 
this  evidence  in  his  answer. 

Appeal  from  Lyon  district  court. 

This  is  an  action  upon  a  promissory  note  and  an  account.    There  ^was  a 
trial  by  jury.    A  verdict  was  returned  for  the  plaintiff  for  the  amount  of  the 
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note,  and  for  the  defendant  upon  the  account.    From  a  Judgment  rendered 
upon  the  verdict  the  defendant  appeals. 

Van  Wagenen  i&  McMillan,  for  appellant.     Welch  &  Welch,  for  appellee. 

BoTHROOK,  J.  1.  The  prommissory  note  in  controvei*sy  purports. to  have 
been  signed  by  the  defendant  on  the  twenty-fourth  day  of  January,  1881. 
It  is  made  payable  to  A.  G.  Welch,  or  order,  in  two  years  from  its  date.  The 
plaintiff  claims  that  the  note  was  transferred  to  him,  for  value,  on  the  same 
day  on  which  it  was  executed.  The  defendant  answered,  denying  the  exe- 
cution of  the  note,  and  alleging  that  it  is  a  forgery,  and  that  the  plaintiff 
is  not  the  real  party  in  interest  because  the  note  stfu  belongs  to  Welch,  the 
payee. 

The  burden  was  on  the  plaintiff  to  prove  that  the  defendant  executed  the 
note.  He  introduced  Welch  as  a  witness,  who,  among  other  things,  testified 
that  the  defendant  was  indebted  to  him  for  a  team,  wagon,  and  harness, 
which  belonged  to  Welch,  and  which  the  defendant  sold  for  him,  and  received 
the  money,  and  gave  a  note  of  which  the  note  in  suit  is  a  renewal.  There 
was  evidence  to  the  effect  that  the  defendant  signed  the  note,  and  testimony 
of  experts  who  gave  their  opinions  tliat  the  signature  was  in  the  handwriting 
of  the  defendant.  The  defendant  testified  that  he  did  not  sign  the  note,  and 
introduced  expert  evidence  which  tended  to  support  his  defense.  He  also 
offered  to  prove  that  the  harness  belonged  to  him,  and  the  wagon  belonged 
to  a  sewing-machine  company,  and  that  the  team  was  partnership  property 
belonging  to  himself  and  Welch.  This  testimony  was  offered  to  contradict 
the  testimony  of  Welch,  and  to  show  a  want  of  consideration  for  the  note  as 
a  circumstance  tending  to  support  the  plea  of  forgery.  The  evidence  was 
excluded  upon  motion  of  the  plaintiff,  and  the  defendant  complains  of  this 
ruling  as  erroneous.  The  ruling  of  the  court  was  accompanied  by  another 
order  by  which  the  testimony  of  Welch,  so  far  as  it  related  to  the  team,  was 
stricken  from  the  record  and  withdrawn  from  the  jury.  This  ruling  was  oc- 
casioned by  a  statement  of  plaintiff's  counsel  that  the  price  of  the  team  did 
not  enter  into  the  note.  Why  counsel  put  the  principal  witness  in  the  case 
in  this  position  we  are  unable  to  determine. 

It  appears  to  us  that,  notwithstanding  the  testimony  of  Welch  was  stricken 
out,  the  defendant  should  have  been  permitted  to  show  that  there  was  no 
consideration  for  the  note,  as  bearing  up)on  the  defense  of  forgery.  It  is  a  most 
unusual  thing  for  persons  to  make  promissory  notes  without  some  supposed 
oonsideration.  Under  a  plea  of  forgery  it  surely  would  be  competent  for  the 
defendant  to  prove  that  he  was  not  at  the  plnce  at  the  time  at  which  the  in- 
strument was  executed;  tliat  he  could  not  write;  that  there  had  never  been 
4iny  business  transaction  between  himself  and  the  payee  which  formed  the 
basis  for  the  note.  So,  in  the  case  at  bar,  we  think  the  defendant  should  have 
l>een  permitted  to  show  all  business  transactions  between  the  parties  to  the 
instrument  which  in  any  way  tended  to  affect  the  question  as  to  whether  he 
made  the  note;  and  it  Wiis  not  necessary  that  he  should  set  out  tliis  evidence 
in  his  answer. 

2.  There  are  several  other  questions  raised  in  the  argument  of  the  case 
-which  we  do  not  determine,  because  counsel  have  failed  to  agree  upon  the 
-evidence  bearing  upon  the  questions.  They  make  such  an  issue  in  their  ab- 
stracts as  to  require  us  to  resort  to  the  transcript,  and  we  must  decline  to  do 
BO  only  so  far  as  is  necessaiy.  Having  found  that  the  judgment  must  be 
reversed  for  the  error  above  pointed  out,  we  go  no  further  in  the  case.  Be- 
▼ersed. 
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Scott  v.  Chicago,  M.  &  St.  P.  R.  Co, 

Filed  March  18,  1886. 
New  Triait— Abgument. 

New  trial,  on  ground  of  improper  statements  by  counsel  in  argument,  denied. 

On  rehearing.    For  former  opinion,  see  24  N.  W.  Rep.  684. 

Seeyers,  J.  Counsel  for  the  appellant  insist,  in  a  petition  for  a  rehearing^ 
that  counsel  for  the  plaintiff  did  make  use  of  improper  language  when  he  ad* 
dressed  the  jury,  which  was  prejudicial  to  the  defendant.  The  language  com- 
plained of  is  as  follows:  **The  conductor  and  engineer  who  testified  in  thi» 
case  did  not  stand  before  the  court  as  disinterested  witnesses;  that  they  were 
employes  of  the  defendant,  and  were  liable  to  defendant  for  any.  damages 
caused  through  their  fault  or  negligence. "  It  may  be  conceded  that  the  latter 
part  of  this  statement,  as  a  legal  proposition,  is  incorrect,  and  the  preceding 
statement  is  based  thereon.  Counsel  must  be  permitted  some  latitude  and 
discretion  in  addressing  a  jury,  and  if  absolute  correctness  of  statement  is  re* 
quired,  new  trials  for  failure  in  this  respect,  we  apprehend,  will  have  to  be 
granted  in  almost  every  contested  case.  Counsel  further  said  "that  the  plain- 
tiff would  have  been  held  liable  to  the  owner  of  the  hay  land  referred  to  in 
evidence  if  the  plaintiff  had  permitted  the  cattle  to  go  thereon  and  damage  the 
owner  of  said  hay  land."  At  most,  this  amounts  to  an  assertion  of  an  incor- 
rect proposition  of  law.  We  are  unable  to  conclude  that  what  was  said  by 
counsel  could  have  been  prejudicial  to  the  defendant,  and  we  confess  we  ar& 
unable  to  say  that  what  was  said  would  warrant  the  court  in  granting  a  new 
trial. 

The  petition  for  rehearing  is  overruled. 


Broune  v.  Hickie. 
Filed  March  17,  1886. 

1.  AcTioif— Chawge  of  Venue— Consolidation  of  Causes —JuRisnictioH  of  Distbict 

Court. 

A.  sued  B.  in  a  justice's  court  for  $36  due  for  rent  under  a  lease,  and  B.  appealed 
the  case  to  the  circuit  court.  Subsequently  A.  sued  him  in  the  circuit  court  for 
three  months'  rent,  or  $105|  and  for  damage  to  the  buildings.  By  consent  the  two- 
causes  were  consolidated,  and  motions  for  a  change  of  place  of  trial,  which  were 
pending  when  the  order  for  consolidation  was  made,  were  decided  by  sending  the 
consolidated  cause  to  the  district  court  for  trial.  JETeM,  that  the  change  of  venue  to 
the  district  court  was  proper. 

2.  New  Tbial— Verdict  Contrary  to  Law  and  Eyidbngb, 

Where  the  verdict  is  contrary  to  the  Instruction  of  the  court  and  the  evidence,  it 
will  be  set  aside. 
8,  Contract — Evidence — Motive. 

Where  the  question  to  be  determined  is  whether  the  parties  entered  into  a  con- 
tract for  the  termination  of  a  lease,  and,  if  so,  what  were  the  terms  and  oonditioiis- 
of  the  agreement,  these  (]uestions  must  be  determined  from  the  conduct  and  Ian* 
guage  of  the  parties  during  the  negotiation,  and  one  of  the  parties  cannot  testify  a» 
to  what  his  motive  or  secret  intention  was. 

Appeal  from  Lee  district  court. 

The  parties  entered  into  a  written  contract  by  which  plaintiff  leased  to  de- 
fendant a  building  in  the  city  of  Keokuk,  for  the  term  of  one  year,  beginning 
on  the  first  day  of  October,  1882,  at  the  monthly  rental  of  $35,  payable  in 
advance  on  the  first  day  of  each  month.  On  the  second  day  of  May,  1883, 
plaintiff  brought  suit  in  justice's  court  for  the  rent  for  that  month.  Defend- 
ant answered,  alleging  that  the  lease  was  canceled  by  the  agreement  of  the 
parties  before  the  first  day  of  May,  and  that  he  was  therefore  not  liable  for 
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rent  for  that  month.  This  issue  was  tried  to  a  jury,  and  the  verdict  and 
judgment  being  against  plaintiff,  he  appealed  the  cause  to  the  circuit  court. 
He  afterwards  brought  an  action  in  the  circuit  court  for  the  rent  accruing 
under  said  lease  for  the  months  of  June,  July,  and  August,  and  the  first  11 
days  of  September;  also  claiming  damages  for  certain  alleged  injuries  to  the 
l)uilding.  Defendant  pleaded  the  same  defense  to  the  claim  for  rent  which 
he  had  set  up  in  the  former  action ;  he  also  denied  the  allegations  of  the  count 
for  damages.  By  consent  of  the  parties,  an  order  was  entered  consolidating 
the  two  causes.  When  this  order  was  made  there  was  pending  on  each  of 
the  causes  a  motion  for  a  change  of  place  of  trial.  These  motions  were  after- 
wards sustained,  and  the  consolidated  cause  was  sent  to  the  district  court  for 
trial.  It  was  there  tried,  and,  the  verdict  and  judgment  being  for  defendant, 
plaintiff  appeals. 

D.  N.  Sprague  and  MoCrary  dt  Hagerman,  for  appellant.  Craig,  Cqllier 
4t  Craig,  for  appellee. 

Be£D,  J.  Plaintiff  excepted  to  the  order  changing  the  venue  to  the  dis- 
trict court;  and  he  now  contends  that  the  order  was  erroneous  for  the  reason 
that  the  circuit  court  has  exclusive  jurisdiction  of  appeals  from  justice's 
court  in  civil  actions.  If  the  appeal  case  had  been  permitted  to  stand  as  a 
sepsirate  action,  the  district  court  could  not  have  acquired  jurisdiction  of  it. 
^chuchart  v.  Lammey,  62  Iowa,  197;  S.  C.  17  N.  W.  Rep.  467;  Code,  §  162. 
We  are  of  the  opinion,  however,  that  when  the  two  causes  were  consolidated 
a  new  action  was  formed,  which  was  distinct  in  its  identity  from  both  of  them. 
Neither  of  the  claims  alleged  by  plaintiff  remained  to  be  tried,  after  the  con- 
solidation, as  a  separate  issue,  but  a  new  issue  was  presented,  which  included 
all  of  them.  When  the  parties  consented  to  the  consolidation  they,  in  effect, 
agreed  that  the  two  separate  actions  should  be  discontinued,  and  a  new  and 
distinct  action  should  be  created,  in  which  should  be  included  and  litigated 
all  of  the  questions  presented  by  the  pleadings  in  both  of  the  former  actions; 
and  tlie  power  and  jurisdiction  of  the  courts  with  reference  to  this  new  action 
were  the  same  as  though  it  had  been  brought  in  the  manner  in  which  actions 
are  ordinarily  instituted.  We  think,  therefore,  that  the  cause  was  properly 
sent  to  the  district  court  for  trial. 

2.  The  evidence  shows  that  before  the  expiration  of  defendant's  term  one 
George  Flood  desired  to  rent  the  premises,  and  the  parties  entered  into  a  ne- 
gotiation for  the  termination  of  defendant's  lease  and  the  renting  of  the  prop- 
erty to  Flood.  Defendant's  claim  is  that  plaintiff  agreed  to  cancel  the  lease 
in  consideration  of  the  mailing  by  him  of  certain  improvements  in  the  build- 
ing which  Flood  desired  to  have  made.  Before  the  improvements  were  com« 
pleted,  however,  a  difference  arose  between  plaintiff  and  Flood  as  to  the  terms 
of  their  agreement,  and  the  negotiation  between  them  came  to  an  end;  and 
when  defendant  was  informed  by  Flood  that  he  did  not  intend  to  take  the 
building,  he  stopped  the  work  on  the  improvements,  and  has  never  finished 
4;hen).  The  district  court  instructed  the  jury  that  "if  plaintiff  was  to  release 
defendant  upon  defendant's  doing  certain  work,  it  will  be  incumbent  upon 
him  to  show  that  he  completed  the  work  he  was  to  do ;  and  if  he  failed  in 
some  material  part,  he  would  not  be  released  from  his  lease  with  plaintiff. " 
No  exception  was  taken  to  this  instruction,  and  no  question  is  made  as  to 
its  correctness.  It  must,  therefore,  be  accepted  as  the  law  of  the  case.  The 
doctrine  of  the  instruction  is  that  if  plaintiff's  agreement  was  to  cancel 
the  lease  in  consideration  of  the  making  of  the  improvements  by  defendant, 
ihe  contract  would  not  be  terminated  unless  the  improvements  were  actually 
made.  We  have  examined  the  evidence,  which  is  all  set  out  in  the  abstract, 
and  are  clearly  of  the  opinion  that  the  jury  could  have  reached  the  verdict 
found  by  them  only  by  entirely  disregarding  this  instruction. .  Defendant 
was  examined  as  a  witness  in  his  own  behalf,  and  he  did  not  claim  in  his 
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testimony  that  plaintifTs  promise  to  release  him  from  ttia  contract  was  made 
in  consideration  of  liis  promise  to  make  the  improvements;  nor  does  he  allege 
in  his  answer  that  this  was  the  agreement  between  them.  But  the  averment 
ot  the  answ^er  is  that  the  consideration  of  plaintiff^s  promise  to  cancei  the 
lease  was  the  malcing  by  him  of  the  improvements,  and  his  testimony  is  to 
the  same  effect.  We  think,  therefore,  that  the  verdict  should  have  been  set 
aside  because  it  was  not  supported  by  the  evidence,  and  was  contrary  to  tho 
instructions  of  the  court. 

3.  Plaintiff  was  examined  as  a  witness  in  his  own  behalf,  and  his  counsel 
offered  to  prove  by  him  that  his  intention  in  the  conversation  with  defend- 
ant in  relation  to  the  termination  of  the  lease  was  to  release  defendant  from 
the  contract  only  in  case  a  contract  for  the  lease  of  the  property  should  be 
entered  into  with  Flood ;  but,  on  defendant's  objection,  this  evidence  was  ex- 
cluded. When  it  is  material  to  determine  the  motive  or  intention  with  which 
an  act  was  done,  the  testimony  of  the  one  doing  the  act  i\B  to  his  motive  or 
intention  is  competent  evidence.  Watson  v.  Chesire,  18  Iowa,  202;  Frost  v. 
Rosecrans,  23  I^.  W.  Rep.  895.  But  the  present  case  is  not  governed  by  that 
rule.  /The  questions  to  be  determined  were  whether  the  parties  entered  into 
a  contract  for  the  termination  of  the  lease,  and,  if  so,  what  were  the  terms 
and  conditions  of  their  agreement.  These  questions  must  be  determined  from 
the  conduct  and  language  of  the  parties  during  the  negotiation.  If  an  agree- 
ment was  entered  into  by  the  parties,  the  undertaking  of  plaintiff  therein 
must  be  determined  alone  from  what  wsis  said  and  done  by  him  at  the  time. 
His  secret  motives  or  intentions  are  entirely  immaterial.  We  think,  there- 
fore, that  the  court  properly  excluded  the  evidence./ 

For  the  reason  stated  in  the  second  paragraph  of  this  opinion,  the  judg- 
ment will  be  reversed,  and  the  cause  will  be  remanded  to  the  district  court. 


SwENEY  t).  Davidson  and  another. 
Filed  March  19, 1886. 

1.  Vendob  and  Vendee— Contbact  to  Convey  —  Fobbolosdee — Paticbnt — Pebfobx- 

ANCB  OF  Contract  to  Build  House. 

On  examination  of  the  evidence  of  payment,  hdd^  that  the  payments  alleged  to 
have  been  made  were  not  proven ;  that  the  counter-claim  for  dama^i^es  for  a  failare 
on  the  pari  of  plaintiff  to  build  and  finish  a  house  on  the  premises,  as  stipulated, 
should  not  be  allowed. 

2.  Same— Attobney's  Fees— Laws  1880,  Ch.  185,  {  3. 

In  an  action  to  foreclose  a  contract  to  convey  land  providing  for  an  attorney  s 
fee,  such  fee  cannot  be  recovered  unless  the  attorney's  affidavit  required  by  the  act 
of  1880  is  tiled  at  the  time  of  filing  the  petition  at  the  commencement  of  the  suit. 

Appeal  from  Des  Moines  circuit  court. 

Action  in  equity  to  foreclose  two  contracts  whereby  the  plaintiff  sold  to- 
the  defendant  Sarah  J.  Davidson  two  pieces  of  real  estate,  in  the  city  of  Bur- 
lington. There  was  a  decree  for  the  plaintiff,  and  the  defendants  appeal  aa 
to  the  ruling  upon  one  of  the  contracts. 

Poor  ds  Baldwin,  for  appellants.  /.  C.  Potver  and  8,  L,  Glasgow,  for  ap- 
pellee. 

Adams,  C.  J.  1.  There  are  several  grounds  of  controversy  between  these- 
parties,  but  the  principal  one  pertains  to  the  question  as  to  what  payments 
have  been  made  to  the  plaintiff.  The  defendants,  Sarah  J.  Davidson  and 
her  husband,  claim  that  they  have  paid  the  larger  contract  in  fulL  The  con- 
tract called  for  $2,775.  Tliey  aver  that  they  made  a  payment  of  $1,200  on 
the  fourth  day  of  January,  1^84,  and  a  payment  of  $1,200  on  the  twenty- 
fourth  day  of  January,  1884,  and  another  payment  of  $375  on  the  same  day. 
The  plaintiff  admits  a  payment  of  $1,200  on  the  twenty-fourth  day  of  Janu- 
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arj,  1884,  but  denies  that  any  other  payment  was  made  on  that  day»  and  de- 
nies that  any  payment  at  all  was  made  on  the  fouith  day  of  January,  1884» « 
and  claims,  indeed,  that  the  contract  bad  not  been  entered  into  at  that  time. 
The  defendants  both  testify  to  the  three  payments  alleged  to  have  been  made 
by  them;  and,  in  respect  to  the  payment  of  $1,200  alleged  to  have  been  made 
on  the  fourth  day  of  January,  they  are  corroborated  by  one  Mary  Barnett,  a 
sister  of  Mrs.  Davidson.  The  plaintiff,  in  his  testimony,  positively  denies 
all  payments  except  that  of  $1,200  on  the  twenty-fourth  day  of  January,  and 
about  which  there  is  no  controversy.  If  the  determination  of  the  question 
depended  upon  the  testimony  of  these  four  witnesses  alone,  we  might  feel 
constrained  to  say  that  the  preponderance  would  appear  to  be  with  the  de- 
fendants. 

The  contract  in  question  was  designed  to  be  executed  in  duplicate.  Two 
copies  were  made,  and  both  acknowledge  the  receipt  of  $1,200  as  paid  iu 
hand;  but  for  some  reason  the  copies,  as  they  are  shown  to  us,  differ  in  date. 
The  one  held  by  defendants  is  dated  January  4,  1884,  and  the  one  held  by 
plaintiff  is  dated  January  24. 1884.  Both  copies,  of  course,  cannot  be  correct. 
If  the  defendants'  copy  is  the  true  one,  it  would  appear  very  clearly  that  the 
$1,200  acknowledged  therein  to  have  been  paid,  was  paid  on  the  fourth  day 
of  January,  1884;  and  as  it  is  conceded  that  there  Wiis  a  payment  of  $1,200 
on  the  twenty-fourth  day  of  January,  it  would  appear  that  there  must  have 
been  two  payments  of  $1,200  each,  as  the  defendants  claim.  A  considerable 
amount  of  evidence  was  introduced  for  the  purpose  of  showing  which  was 
the  true  copy.  We  cannot  set  it  all  out  in  detail,  but  will  refer  to  most  of 
it  in  a  general  way.  The  defendants  testify  that  the  duplicate  copies  were 
signed  in  their  butcher  shop,  on  the  fourth  day  of  January,  and  the  plaintiff 
testifies  that  they  were  signed  in  the  Merchants'  National  Bank  of  Burling- 
ton, on  the  24th.  After  a  careful  examination  of  all  the  facts  and  circum- 
stances shown,  we  have  to  say  that  we  think  that  the  plaintiff's  statement  is 
correct. 

The  contract  provided,  not  only  for  a  sale  and  conveyance  of  certain  lots 
by  the  plaintiff,  but  also  for  the  erection  thereon  of  a  dwelling-house.  The 
money  called  for  by  the  contract,  to-wit,  $2,775,  was  agreed  upon  as  the  price 
of  both  lots  and  house.  Kow,  the  evidence,  we  think,  shows  pretty  clearly 
that  the  plan  of  the  house  was  not  sufficiently  settled  as  early  as  January  4th 
to  enable  the  parti&s  to  fix  the  price.  It  is  possible,  of  course,  that  the  de- 
fendants might  agree  to  pay  a  fixed  sum  for  a  house  and  lots  without  knowing 
what  the  house  was  to  be,  but  it  seems  improbable  that  they  did.  The  de- 
fendants undertake  to  account  for  the  money  with  which  they  say  that  a  pay- 
ment of  $1,200  was  made  January  4th.  They  say  that  Mrs.  Davidson  had, 
at  that  time,  $1,700  which  she  brought  with  her  to  Burlington  about  two 
years  before  from  Illinois,  where  she  and  her  husband  had  been  living  upon 
a  farm  owned  by  her.  This  money,  they  say,  was  never  deposited  in  bank, 
nor  loaned,  nor  used  in  any  way,  but  was  kept  in  their  house,  where  they 
had  no  safe;  and  that,  too,  notwithstanding  the  husband  was  absent  a  part 
of  the  time  as  a  brakeman  upon  a  railroad,  and  Mrs.  Davidson  was  left  alone 
in  the  house,  there  being  no  other  members  of  the  family.  While  the  facts 
might  be  as  testified  to  by  them,  no  one,  we  think,  can  reiid  their  statements 
without  some  suspicion  of  their  truthfulness. 

Again,  it  is  admitted  by  the  defendants  that  they  took  no  receipt  for  any 
money  paid  on  the  twenty-fourth  day  of  January.  They  disclaim,  of  course, 
the  receipt  contained  in  the  contract  as  applicable  to  that  payment.  Accord- 
ing to  their  theory,  they  paid  up  the  contract  in  full  on  the  twenty-fourth  of 
January,  and  took  no  receipt,  nor  did  they  obtain  a  deed.  The  only  explana- 
tion offered  by  their  counsel  is  that  they  were  not  much  acquainted  with 
business.  But  they  had  managed  to  accumulate  considerable  property,  and, 
if  tbeir  own  testimony  is  to  l^  believed,  they  were  persons  of  thrift.    We 
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^  can  hardly  take  notice  that  persons  of  that  class  make  large  payments,  and 
'  preserve  no  evidence  of  the  same,  more  frequently  than  persons  having  a 
large  number  of  transactions.  That  the  defendants  should  have  had  some 
evidence  of  their  payments,  if  made,  as  they  claimed,  is  a  fact  so  obvious  we 
cannot  think  that  it  could  have  escaped  their  attention.  But  we  have  the 
direct  testimony  of  a  disinterested  witness  as  to  the  day  on  which  the  con- 
tract in  question  was  signed.  It  is  conceded  that  on  the  twenty-fourth  day 
of  January  the  parties  met  in  the  private  room  of  the  president  of  the  Mer- 
chants* Kational  Bank,  and  that  they  there  signed  a  contract.  The  defendants 
say  that  the  contrac.t  signed  was  the  other  one  of  the  contracts  involved  in  this 
case,  pertaining  to  different  property,  and  about  which  there  is  no  controversy. 
The  plaintiff  says  that  the  contract  there  signed  was  the  one  in  question. 
But  it  is  undisputed  that  the  other  contract,  about  which  there  is  no  con- 
troversy, was  wholly  in  writing.  The  one  in  question  is  in  print  and  writing, 
and  mostly  in  print.  Mr.  Barhydt,  the  president  of  the  bank,  was  present, 
and  saw  the  contract  which  was  signed,  and  saw  the  signing  done,  and  he 
testified  that  the  contract  was  partly  in  print.  On  this  point  he  testifies  very 
positively.  We  see  no  reason  to  doubt  the  truthfulness  of  this  witness.  He 
was  not  only  disinterested,  but  we  are  not  able  to  see  that  he  testified  under 
any  bias.  He  says,  to  be  sure,  that  the  plaintiff  is  a  director  in  the  bank, 
from  which,  perliaps,  we  should  infer  that  he  is  a  personal  friend;  but  it 
would  be  going  too  far  to  attach  any  importance  to  such  circumstance.  He 
testified,  further,  that  the  contract  there  signed  was  left  with  the  bank;  and, 
as  we  understand,  it  is  undisputed  that  the  contract  left  with  the  bank  is  the 
one  in  question. 

The  testimony  shows  that  the  contract  in  question,  as  evidenced  by  the  du- 
plicate copies,  was  partly  reduced  to  writing  some  days  previous,  and  perhaps 
as  early  as  the  4th.  It  seems  probable  that  the  date  first  inserted  was  the 
fourth,  or  that  a  blank  was  left,  and  that  at  the  time  the  copies  were  oom- 
pleted  and  signed,  the  matter  of  the  date  in  both  copies  was  not  attended  to. 
But  how  the  discrepancy  occurred,  which  it  is  certain  exists,  it  is  not  very 
important  to  determine.  We  place  great  confidence  in  the  testimony  of  Mr. 
Barhydt,  and  believe  that  the  true  date  is  January  24th.  There  are  some  cir- 
cumstances, it  is  true,  which  tend  to  corroborate  the  defendants.  The  con- 
tract makes  the  deferred  payment  due  January  24, 1884,  which  is  the  day  of 
date;  but  the  plaintiff  testifies  that  there  is  a  mistake  in  the  year,  the  inten- 
tion being  to  make  that  payment  due  January  24, 1885.  Such  a  mistake  it 
would  not  be  difficult  to  make,  and  it  seems  probable  to  us,  in  view  of  the 
whole  case,  that  such  mistake  was  made.  There  was  some  evidence  tending 
to  show  that  the  copy  left  with  the  bai^k  was  carefully  inspected  with  refer- 
ence to  its  date,  and  that  the  date  which  it  bore  at  that  time  was  January  4th; 
but  it  is  not  shown,  to  our  satisfaction,  that  the  copy  inspected  was  not  the 
copy  now  in  the  defendants*  hands. 

Without  stating  all  the  considerations  relied  upon  by  the  defendants,  we 
have  to  say  that  we  think  that  the  court  did  not  err  in  finding  the  true  date 
of  the  contract  to  be  January  24th.  This  finding,  if  correct,  so  far  impeaches 
the  honesty  of  the  defendants  as  to  greatly  impair  their  credibility  upon  other 
points.  We  find,  therefore,  that  the  court  did  not  err  in  not  crediting  their 
testimony  as  to  the  payment  of  $375  alleged  to  have  been  made. 

2.  The  defendants  set  up  a  counter-claim  for  damages  for  failure  to  com- 
plete the  house  within  the  time  agreed.  It  is  admitted  that  the  house  was 
completed  14  days  later  than  the  time  fixed  in  the  contract;  but  the  defend- 
ants ordered  extra  work,  and  we  are  not  prepared  to  say  that  the  few  addi- 
tional days  taken  to  complete  the  house  was  more  than  the  time  required  to 
do  the  extra  work. 

3.  The  defendants  claim  that  in  entering  into  the  contract  whereby  they 
agreed  to  give  the  plaintiff  $2,775  they  were  deceived  to  their  damage  in  the 
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sum  of  $112.50  by  the  false  and  fraudulent  statement* of  the  plaintiff;  that  it 
was  represented  to  them  by  the  plaintiff  that  the  house  would  cost  $1,400,  and 
they  say  that  sum  was  allowed  for  the  house,  whereas  the  house,  in  fact,  cost 
only  81,287.50.  The  plaintiff  testified,  in  substance,  that  the  trade  for  the 
lots  and  house  were  in  a  lump,  and  that  the  house  was  not  definitely  put  in 
at  $1,400.  If  it  should  be  conceded  that  the  plaintiff  said  that  the  house 
would  cost  $1,400,  his  statement  would  not,  we  think,  be  more  than  an  ex- 
pression of  his  opinion  at  that  time,  and  would  not  be  such  as  we  could  hold 
to  be  fraudulent. 

4.  The  defendants  claim  damages  for  failure  to  construct  the  house  prop- 
erly. This  claim  is  based  upon  an  alleged  award  made  by  certain  arbitrators. 
But  the  agreement  to  arbitrate  appeal's  to  be  an  agreement  solely  between 
Mrs.  Davidson  and  Fred  Peterson  &  Co. ,  the  contractora  who  did  the  work. 
It  is  claimed,  to  be  sure,  that  Peterson  &  Co.  were  authorized  by  the  plain- 
tiff to  represent  him  in  the  arbitration  and  bind  him  by  it.  But  the  agree- 
ment does  not  purport  to  do  so,  nor  do  we  think  that  the  alleged  authoriza- 
tion is  sufficiently  shown. 

5.  The  court  below  allowed  an  attorney's  fee.  It  is  contended  by  the  de- 
fendants that  in  this  the  court  erred.  The  attorney's  affidavit  required  by 
section  3  of  chapter  185  of  the  Laws  of  1880  does  not  appear  to  have  been 
filed  with  the  original  papers,  within  the  meaning  of  the  statute  as  construed 
in  Wilkina  v.  Trmitner,  24  N.  W.  Rep.  87.  At  the  time  of  the  trial  below 
that  case  had  probably  not  been  reported ;  but  as  this  case  is  for  trial  de  novo, 
the  ruling  above  cited  must,  we  thing,  be  adhered  to,  even  though,  as  the 
plaintiff  claims,  the  precise  question  was  not  brought  to  the  attention  of  the 
court  below.  We  think  that  the  attorney's  fee  must  be  disallowed.  We  see 
no  other  error.    The  decree  accordingly  is  modified  and  affirmed. 


Aiken  v,  Chicago,  B.  &  Q.  By.  Co. 
Filed  March  18,  1886. 

1.  Cabrieb  of  Livk-Stock— Implied  CowTRACfr— Duty  of  Cabrieb. 

The  undertaking  by  the  carrier  to  transport  the  property  received  by  him  to  its  des- 
tination maybe  implied  from  the  circumstances  under  which  it  comes  into  his  pos- 
session, and  in  that  case  he  is  charged  with  the  same  responsibility  for  its  safety  as 
though  his  obligation  to  transport  it  was  created  by  express  agreement. 

2.  Same — Action  for  Loss  of  Hogs— Evidence — Opinion. 

In  an  action  against  a  carrier  for  loss  of  hogs  delivered  to  it  for  transportation,  it 
is  error  to  allow  a  witness  for  defendant  to  state,  as  a  matter  of  opinion,  that  he  be- 
lieved at  one  time  that  the  claims  as  to  the  number  of  hogs  shipped  was  correct,  but 
subsequently  changed  such  opinion. 

Appeal  from  Page  district  court. 

This  is  an  action  for  the  recovery  of  the  value  of  28  hogs  which  plaintiff 
alleges  he  delivered  to  defendant  to  be  transported  to  Qhicago,  but  which  it 
failed  to  deliver  to  him,  or  to  his  consignee  at  Chicago.  There  was  a  verdict 
and  judgment  for  plaintiff.    Defendant  appeals. 

Hepburn  <&  Thummel,  for  appellant.    Moore  <fe  Scott,  for  appellee. 

Reed,  J.  1.  On  the  seventh  of  February,  1882,  plaintiff  delivered  to  de- 
fendant, at  Clarinda.  over  700  head  of  hogs,  which  defendant  undertook  to 
transport  to  the  Union  stock-yards  at  Chicago,  and  for  which  the  station  agent 
at  Clarinda  gave  him  a  receipt  or  bill  of  lading.  When  the  hogs  were  loaded 
on  the  cars,  one  car  contained  but  48  head.  This  was  not  the  full  capacity 
of  the  car,  and  when  the  train  arrived  at  Hepburn,  a  station  a  few  miles  from 
Clarinda,  plaintiff  caused  a  lot  of  hogs  which  were  in  the  stock-yards  at  that 
station  to  be  placed  on  said  car.    Plaintiff  claims  that  there  were  39  head  in 
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this  lot;  but  when  the  train  arrived  at  Ottumwa,  the  hogs  were  counted,  and 
it  was  found  that  the  car  then  contained  but  61  head.  Defendant  had  a  star 
tion  agent  at  Hepburn,  but  he  was  not  present  at  the  stock-yards  when  the 
hogs  were  loaded ;  nor  did  he  make  any  express  contract  for  their  transporta* 
tion,  nor  give  any  receipt  or  bill  of  lading  for  them.  He  was  informed,  how- 
ever, before  the  train  left  the  station,  that  they  had  beeu  loaded  into  the  car^ 
and  that  this  had  been  done  under  the  direction  of  the  agent  at  Clarinda,  and 
offered  to  give  a  receipt  for  them,  and  made  no  objection  to  their  shipment 
on  that  train.  Defendant's  car  distributor  and  train  dispatcher  had  ordered 
the  conductor  of  the  train  to  stop  at  Hepburn,  and  permit  the  loading  of  said 
hogs,  and,  in  obedience  to  this  order,  the  conductor  caused  the  car  to  be  run 
to  the  stock-yards,  and  he  was  present  when  the  hogs  were  driven  into  the 
car,  and  closed  it  up  after  it  was  fully  loaded.  The  station  agent  at  Clarinda 
had  also  given  him  the  same  directions,  but  the  hogs  loaded  at  Hepburn  were 
not  covered  by  the  receipt  or  bill  of  lading  given  by  him.  Defendant  by  ita 
answer  denied  that  the  hogs  placed  in  the  car  at  Hepburn  were  received  by 
any  agent  having  authority  to  receive  them  or  to  contract  in  its  name  for  their 
transportation  from  that  point.  It  also  alleged  that  the  station  agent  at 
Hepburn  was  the  only  person  who  had  authority  to  receive  said  hogs,  or  con- 
tract in  its  name  for  their  transportation  from  that  station.  On  the  trial  it  ob- 
jected to  the  evidence  offered  by  plaintiff  to  prove  the  directions  given  by  the 
train  dispatcher,  and  the  station  agent  at  Clarinda,  to  the  train  conductor, 
and  upon  which  he  acted  in  permitting  plaintiff  to  load  the  hogs  into  the 
car  at  Hepburn,  on  the  ground  tliat  it  was  not  shown  that  they  had  au- 
thority to  contract  for  the  shipment  of  freight  from  that  station,  or  to  give 
any  direction  with  reference  to  the  receiving  of  freight  at  that  place  for  ship- 
ment. The  court  overruled  the  objection,  and  permitted  plaintiff  to  prove 
the  facts  stated  above  with  reference  to  the  giving  of  the  directions  and  the 
loading  of  the  hogs  into  the  car  under  the  direction  of  the  conductor.  De- 
fendant then  proved  that  the  agent  at  Clarinda  was  authorized  to  contract  for 
the  shipment  of  property  from  that  station  only,  and  that  neither  the  traiik 
dispatcher  nor  train  conductor  had  any  authority  to  make  any  contract  what- 
ever with  reference  to  the  shipment  of  freight.  But  the  court  instructed  the 
jury,  in  effect,  that  when  the  hogs  were  loaded  into  the  car,  under  the  cir- 
cumstances proven,  defendant  Ij^came  responsible  for  their  safe  transporta- 
tion and  delivery. 

Appellant  assigns  the  ruling  admitting  said  evidence,  and  the  giving  of 
said  instruction,  as  error. 

It  is  contended  by  counsel  that  defendant  can  be  held  responsible  for  the 
safety  of  the  property  only  in  case  it  was  bound  by  contract  for  its  transpor- 
tation ;  and  as  neither  the  conductor  who  permitted  it  to  be  placed  on  the  car, 
nor  the  agents  under  whose  direction  he  acted  in  doing  so,  had  authority  from 
defendant  to  contract  for  the  shipment  of  the  property  from  that  station,  no 
contract  for  its  transportation  wiiich  was  binding  on  it  was  entered  into,  and 
hence  no  responsibility  for  the  care  of  the  property  was  ever  created.  This 
argument  assumes  that  the  carrier  is  charg^  with  responsibility  for  the  care 
of  the  property  only  in  case  he  is  bound  by  express  contract  for  its  carriage. 
But  the  correctness  of  this  assumption  cannot  be  admitted.  An  underts^ing^ 
by  the  carrier  to  transport  the  property  to  its  destination  may  be  implied 
from  the  circumstances  under  which  it  comes  into  his  possession,  and  in  that 
case  he  is  charged  with  the  same  responsibility  for  its  safety  as  though  his 
obligation  to  transport  it  was  created  by  express  agreement;  and  in  the  pres- 
ent case  we  think  it  clear  that  the  circumstances  of  the  shipment  of  tlie  prop- 
erty raise  an  implied  understanding  by  defendant  for  its  transportation. 
Plaintiff,  without  the  express  permission  of  any  authorized  agent  of  defend- 
ant, placed  his  property  in  the  car  with  the  view  of  having  it  transported  to 
Chicago.    The  agent  of  defendant,  who  was  authorized  to  contract  for  the 
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Bhipment  of  the  property,  knew  that  it  had  been  placed  upon  the  car,  and  was 
informed  of  the  circumstances  under  which  it  had  been  placed  there,  and  the  ob> 
ject  which  plaintiff  had  in  view  in  placing  it  there,  and  without  any  objection 
he  permitted  it  to  be  sent  forward  to  its  destination.  From  these  circum- 
stances the  law  will  imply  an  undertaking  by  defendant  to  transport  the  prop- 
erty to  its  destination,  and  an  agreement  by  plaintiff  to  pay  a  reasonable  com- 
pensation for  the  service,  and  to  submit  to  such  reasonable  and  lawful  rules 
as  defendant  may  have  established  for  the  government  of  shippers  of  that  class 
of  property ;  and  the  responsibility  resting  on  defendant  for  the  care  and  safety 
of  the  property  is  the  same  as  though  these  undertakings  of  the  parties  had 
been  created  by  express  contracts. 

2.  Plaintiff  was  required,  under  the  issue,  to  prove  the  number  of  hogs 
shipped  from  Hepburn,  and  there  was  some  conflict  in  the  evidence  on  that 
question.  An  agent  of  defendant,  who  was  charged  at  one  time  with  the 
duty  of  examining  plaintiff's  claim  for  the  loss  in  question,  was  examined  as 
a  witness  in  defendant's  behalf.  He  was  not  present  at  the  time  of  the  ship- 
ment, and  had  no  personal  knowledge  with  reference  to  the  number  of  hogs 
shipped,  and  was  not  examined  by  defendant  on  that  question.  On  cross-ex- 
amination, plaintiffs'  counsel  asked  him  if  he  had  not  at  one  time  been  per- 
fectly satisfied  that  there  were  39  hogs  in  said  shipment.  The  court  overruled 
defendant's  objection  to  the  question,  and  required  the  witness  to  answer  it» 
and  he  stated  that  he  was  satisfied  at  one  time,  from,  his  examination,  that 
there  were  that  number  of  hogs  in  the  shipment;  but  that  he  afterwards  be- 
came satisfied  that  his  conclusion  was  wrong.  The  objection  to  the  question 
should  have  been  susUiined.  Under  the  ruli  ng  of  the  court,  plaintiff  was  per- 
mitted to  sliow  to  the  jury  that  the  witness,  who  had  been  charged  by  defend- 
ant with  the  duty  of  examining  the  claim,  had  reached  the  conclusion,  from 
<in  examination  of  the  evidence,  that  the  claim,  in  one  material  respect  at 
least,  was  correct.  The  opinion  formed  by  the  witness  was  clearly  incompe- 
tent, and  its  admission  could  hardly  fail  to  be  prejudicial;  and  we  cannot  say 
that  the  prejudice  caused  by  its  admission  was  overcome  by  the  subsequent 
statement  of  the  witness  that  he  had  changed  his  opinion  upon  a  farther  ex- 
amination.   For  this  error  the  judgment  must  be  reveraed. 


Lindsay  v.  City  of  Des  Moines. 
Filed  March  18,  1886. 

1.  Tbial — ^IwCTBUcnow  Rbfebbinq  Juby  to  Pleadings. 

It  is  error  to  refer  the  jury  to  the  pleadings  to  determine  the  issues. 

2.  Municipal  Cobporatioks— Sidewalks— Snow  and  Ice. 

The  care  and  diligence  required  of  a  dty  in  keeping  its  sidewalks  clear  of  snow 
and  ice,  and  in  proper  condition,  cannot  be  affected  or  varied  by  the  number  of 
miles  or  walks  therein,  and  it  is  error  to  give  evidence  as  to  the  extent  of  such  walks, 
or  to  instruct  the  jury  that  they  may  consider  the  extent  of  sidewalk  which  the  dty 
has  to  look  after. ^ 

Sbcvkrs  and  Kbbd,  JJ.,  dissent. 

Appeal  from  Polk  circuit  court. 

This  is  an  action  to  recover  damages  for  an  alleged  injury  to  the  plaintiff 
which  he  claims  he  received  by  a  fall  upon  a  sidewalk,  which  it  is  alleged  was 
in  a  dangerous  condition  by  reason  of  an  accumulation  of  ice  and  snow 
thereon.  The  claim  is  that  the  injury  was  occasioned  by  reason  of  the  negU* 
gence  of  the  city  in  not  using  proper  diligence  to  remove  the  snow  and  ice. 
The  answer  was  a  general  denial,  and  contributory  negligence  on  the  part  of 
the  plaintiff.  There  was  a  trial  by  jury,  and  a  verdict  and  judgment  for  the 
defendant.    Plaintiff  appeals. 

>Bee  note  at  end  of  case. 
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Henry  8.  Wilcox,  for  appellant.     Williamson  A  Kavanaugh,  for  appellee. 

BOTHROGE,  J.  1.  In  the  instructions  given  to  the  jury,  after  stating  the 
cause  of  action  in  substance,  and  the  defense  thereto,  the  court  used  this 
language:  '*For  a  more  precise  and  exact  statement  of  the  allegations  of  the 
parties,  and  the  issues  in  the  case,  see  the  pleadings  themselves.  *  *  *" 
We  held  in  Bryan  v.  Chicago,  R.  J.  cfe  P.  By.  Co,,  6S  Iowa,  464,  S.  C.  19  NT. 
W.  Bep.  295,  that  a  direction  to  the  jury  in  this  precise  language  was  erro- 
neous. In  that  case,  as  in  this,  the  court  prefaced  the  objectionable  direction 
to  the  jury  by  quite  a  full  statement  of  the  substance  of  the  averments  of  the 
petition  and  answer.  It  was  held,  following  quite  a  number  of  otiier  cases, 
that  it  WHS  error  to  refer  the  jury  to  the  pleadings  to  determine  the  issues. 
It  is  due  to  the  court  below  to  say  that  this  cause  was  tried  before  Bryan's 
Case  was  decided  by  this  court. 

2.  As  the  judgment  must  be  reversed  for  the  error  above  pointed  out,  in 
▼lew  of  a  new  trial  it  is  proper  to  say  that  we  think  the  court  should  not  have 
allowed  the  defendant  to  prove  that  there  are  over  150  miles  of  sidewalk  in 
the  city  of  Des  Moines;  and  the  jury  ought  not  to  have  been  instructed  that 
the  ** extent  of  sidewalk  in  the  city  which  has  to  be  looked  after  may  be  con- 
flidered"  in  deciding  whether  the  city  officers  used  proper  diligence  in  remov- 
ing the  snow  and  ice.  It  appears  to  us  that  the  care  and  diligence  required 
to  keep  sidewalks  in  proper  condition  cannot  be  affected  or  varied  by  the 
number  of  miles  of  walks  in  the  city.  If  labor  is  necessary  for  the  purpose, 
the  force  should  be  commensurate  with  the  work  to  be  done.  In  other  words, 
a  city  with  40,000  inhabitants,  and  150  miles  of  sidewalk,  should  be  held  to 
the  same  degree  of  care  in  this  respect  as  the  smaller  towns  with  less  extent 
of  sidewalk.    Reversed. 

SsBVBRS  and  Beed,  JJ.,  dissent  from  the  last  point  in  this  opinion. 

NOTE. 

Where  a  sidewalk  Is  so  constracted  as  to  be,  with  the  ice  and  snow  that  would  ordi- 
narily accumulate  upon  it  in  winter,  unsafe  to  travel  on  with  ordinary  care,  it  is  defect- 
ive ;  but  where  a  sidewalk  or  an  apron  over  a  gutter  is  properly  constructed,  the  mere 
fact  that  it  is  slippery  because  of  tne  accumulation  of  ice  and  water  thereon,  by  reason 
of  a  sudden  thaw,  will  not  render  the  city' liable  for  an  accident  caused  thereby.  Gross- 
enbach  v.  City  of  Milwaukee,  (Wis.)  26  N.  W.  Rep.  182. 

The  mere  accumulation  of  ice  an  J  snow  upon  the  streets  and  sidewalks  by  natural 
causes  is  not  sufficient  to  render  a  city  liable  for  injuries  caused  by  a  fall  upon  the  slip- 
l>ery  surface,  unless  the  ice  and  snow  is  suffered  to  remain  in  such  an  uneven  and 
rounded  form  as  to  render  it  impossible  for  any  one,  even  if  in  the  exercise  of  the 
greatest  care,  to  walk  upon  it  without  danger.  Broburg  v.  City  of  Des  Moines,  (Iowa.) 
19  N.  W.  Rep.  340. 

Mere  slipperiness,  arising  from  a  smooth  surface  of  snow  and  ice  on  a  sidewalk,  is  not 
«uch  a  defect  or  want  of  repair  as  will  render  a  city  liable  in  damages  for  injuries  sus- 
tained from  a  fall  thereon.    Cook  v.  City  of  Milwaukee,  24  Wis.  270. 

A  municipal  corporation  is  not  liable  for  an  injury  caused  by  a  fkll  on  a  cross-walk, 
occasioned  o^  a  small  ridge  of  ice  formed  by  the  trampling  of  snow,  and  freezing  and 
melting,  iintil  the  surface  became  uneven.  McKellar  v.  Qty  of  Detroit,  (Mich.)  23  N. 
W.  Rep.  621 ;  but  see  Providence  v.  Clapp,  17  How.  161. 

In  an  action  against  a  town  for  injuries  sustained  by  a  traveler  by  falling  on  an  icy 
ridge,  which  was  a  defect  in  a  sidewalk,  it  was  held  that  the  fact  that  a  light  snow  was 
falling.at  the  time  of  the  injury  and  concealed  the  defect,  did  not  relieve  the  town  of 
liability.    Street  v.  Inhabitants  of  Holyoke,  105  Mass.  82. 

In  Collins  v.  City  of  Council  Bluffs,  32  Iowa,  324,  the  plaintiff  was  injured,  while 
passing  along  defendant's  street,  by  a  fall  occasioned  by  an  accumulation  of  snow  and 
ice  upon  the  sidewalk,  and  the  city  was  held  liable.  The  court  say:  *'  The  negligent 
-permission  of  an  obstruction  in  a  street,  from  snow  and  ice  being  deposited  there  from 
natural  causes,  whereby  injury  results  to  a  traveler,  will  render  the  city  liable.  In 
other  words,  the  city  is  liable  for  neglect  to  remove  obstructions  from  such  causes." 

In  Billing  v.  Worcester,  102  Mass.  329,  an  action  was  brought  against  the  city  for  in- 
JurieB  sustained  by  the  plaintiff  by  slipping  upon  ice  which  had  formed  on  the  mdewalk 
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in  consequence  of  water  dripping  from  a  defective  conductor,  or  the  eaves  of  a  building. 
The  jury  were  instructed  that  the  icy  condition  of  the  sidewalk,  if  produced  from  the 
operation  of  general  causes,  as  by  reason  of  atmospheric  changes,  would  not  constitute 
a  defect  for  which  the  city  would  be  liable;  but  that  the  same  condition  of  the  side- 
walk, if  produced  from  some  local  cause,  as  by  a  defective  sewer,  or  by  water  dripping^ 
from  the  edge  of  a  roof,  might  constitute  a  defect  for  which  the  city  would  be  liable ; 
that  the  question  of  defect  depended  upon  whether  the  condition  of  the  sidewalk  was- 
produced  by  general  causes  affecting  a  portion  of  the  particular  sidewalk.  It  was  held 
that  this  distinction  was  error,  and  that  the  question  of  defect  must  be  determined  by 
the  condition  of  the  sidewalk  itself,  in  respect  to  that  particular  which  is  alleged  to  have 
caused  theinjuiy.  The  court  say:  •*  There  are  expressions  in  some  of  the  decisions  upon- 
this  subject  which  seem  to  give  color  to  this  distinction  ;  but  a  majority  of  the  court  are- 
satiatied  that  it  is  a  distinction  which  will  not  bear  the  test  of  close  scrutiny.  The  lia- 
bility of  towns  for  defects  in  highways  is  a  special  and  a  peculiar  one.  It  is  not  based 
upon  the  rules  of  reasonable  care,  u|>on  which  individual  liability  usually  depends. 
Bzceptso  far  as  it  is  modified,  in  relation  to  defects  that  have  not  existed  for  24  hours, 
by  the  condition  that  there  must  have  been  reasonable  notice  of  the  defect,  the  liability 
of  the  town  is  not  at  all  affected  by  the  question  of  its  diligence  or  negligence.  The  ex^^ 
istence  of  the  defect,  and  the  lapse  of  24  hours,  or  a  less  time,  with  reasonable  notice  of 
the  defect,  complete  the  conditions  of  liability.  It  is  of  no  consequence  whether  that 
which  constitutes  the  defect  arose  from  causes  for  which  the  town  is  responsible,  and* 
over  which  it  had  control,  or  from  natural  and  general  causes,  such  as  storms,  floods, 
liurricanes,  accident,  or  gradual  and  imperceptible  change  and  decay.  The  rault  for 
which  the  town  is  chargeable  consists  in  permitting  the  defect  to  remain,  not  in  causing: 
it  to  exist.  It  is  not  enough,  for  the  exemption  of  the  town,  that  it  has  exercised  rea- 
sonable care,  or  even  the  utmost  diligence  to  make  its  ways  safe,  if  they  are  in  fact 
Tiot  so." 

It  is  said  in  McLaughlin  v.  City  of  Corry,  77  Pa.  St.  109,  that  while  a  municipality 
cannot  prevent  the  general  slipperiness  of  its  streets,  caused  by  the  snow  and  ice,  dur- 
ing the  winter,  it  can  prevent  accumulations  thereof,  in  the  snape  of  ridges  and  hills, 
and  that  a  town  is  therefore  liable  for  personal  injury,  from  sucn  accumulations,  hap- 
pening to  one  without  fault  of  his  own ;  and  that  if  the  obstruction  was  one  of  such 
long  continuance  as  to  be  generally  observable,  the  city  would  be  charged  with  con- 
Btrnctive  notice  thereof. 

In  Dooley  v.  City  of  Meri^n,  44  Conn.  117,  a  sidewalk  in  the  city  was  wholly  cov- 
ered with  ice,  from  one  to  tfiree  inches  in  thickness,  uneven  and  irregular  in  surface,, 
but  in  spots  smooth  and  slippery.  It  had  remained  in  this  condition  for  a  week.  The 
ice  was  partially  covered  oy  a  light  fall  of  snow  overnight.  No  attempt  had  been 
made  to  remove  the  ice,  although  the  weather  had  been  mild.  Nothing  had  been 
placed  ou  it  to  render  walking  secure.  There  was  a  high  bank  of  snow  in  the  gutter 
along  the  place  in  question,  with  no  opening  to  allow  passage  into  the  roadway.  The 
opposite  Bide  was  being  repaired  and  impassable.  The  plaintiff  walking  in  the  day- 
time over  the  place  in  Question,  with  ordinary  care,  fell  and  sustained  injury,  and  the 
dtv  was  held  liable  in  aamages  therefor. 

One  having  knowledge  that  there  is  ice  on  a  city  sidewalk  is  not  n^ligent,  if  he  use 
ordinary  care  and  prudence,  in  attempting  to  walk  over  it  in  the  night-time.  Evans  y. 
City  of  IJtica,  69  N.  Y.  166. 

where  a  city  sidewalk  is  constructed  with  a  step  at  a  change  of  grade,  and  the  step- 
is  properly  constructed,  the  city  is  not  liable  in  damages  to  one  who  sustains  an  injury 
ly  falling  on  the  step  when  it  is  slippery  with  ice ;  and,  even  if  improperly  constructed, 
the  city  is  not  liable,  unless  the  person  injured  used  reasonable  care.  City  of  Ghicago> 
T.Bixby,  84111.  82. 

Where  a  dty  sidewalk  has  become  dangerous  for  travelers  by  an  accumulation  of  ice,. 
and  the  city  has  had  ample  notice  of  its  condition,  and  might  have  rendered  it  safe  by 
reasonable  expenditure,  it  is  liable  for  an  injury  to  a  traveler  falling  thereon,  although. 
there  was  no  structural  defect  in  the  sidewalk,  and  the  ice  was  smooth,  and  the  icy  con- 
dition extended  throughout  the  dty.    Cloughessey  v.  City  of  Waterbury,  61  Conn.  405. 

It  was  held  in  Borough  of  Mauch  Chunk  v.  Kline,  100  Pa.  St.  119,  that  a  munidpality 
is  not  liable  for  an  injury  sustained  by  one  falling  on  the  icy  surface  of  cobble-stones 
laid  between  the  flat  stones  of  a  street  cross-walk,  and  slightly  higher. 

It  was  held  by  the  New  York  city  court  of  appeals,  at  the  January  term,  1883,  in  the 
case  of  Urquhart  v.  City  of  Ogdensburg,  91  N.  Y.  67,  that  a  municipal  corporation  is 
not  liable  for  an  injury  to  a  traveler  upon  its  streets,  resulting  from  tne  construction  of 
a  sidewalk  upon  an  erroneous  plan  proposed  or  approved  by  its  common  council.  In^ 
this  case,  the  sidewalk  was  so  constructed  that  the  water  collected  on  instead  of  flowing 
off  of  it,  and  freezing  rendered  the  walk  slippery.  The  court  said :  **  The  rule  is  well 
settled  that  where  power  is  conferred  on  public  officers  or  a  munidpal  corporation  to 
make  improvements,  such  as  streets,  sewers,  etc.,  and  keep  them  in  repair,  the  duty  to- 
make  them  is  ^tion  conditional  or  discretionary,  involving  a  determination  as  to  tndr 
necQBfli^,  requisite  capadty,  location,  ete.,  and  for  a  failure  to  exerdse  this  power,  or 


Digitized  by  VjOOQ  IC 


286  THE  KORTHWESTEBN  REPORTER.  [lowa. 

aD  erroneous  estlraate  of  the  public  needs,  no  civil  action  can  be  maintained.  Bat 
where  the  discretion  has  been  exercised,  and  a  street  or  improvement  made,  the  daty  of 
keeping  it  in  repair  is  ministerial,  and  for  neglect  to  perform  such  a  duty  an  action  by 
the  party  injured  will  lie ; "  citing  Hines  v.  City  of  Lockport,  50  N.  Y.  238 ;  Mills  v.  City 
of  Brooklyn.  32  N.  Y.  489;  Lansing  v.  Toolan,  37  Mich.  152;  Marquette  v.  Cleary,  idL 
296;  Darling  v.  Bangor,  68  Me.  112. 

Where  a  foot  passenger,  using  due  care,  is  injured  by  falling  on  a  portion  of  a  city 
sidewalk  made  of  glass  and  iron,  and  worn  smooth  and  slippery,  solely  in  consequence 
of  its  slipperiness,  he  can  maintain  an  action  against  the  city  therefor,  as  for  a  defect 
in  a  highway  for  which  the  dty  is  liable  by  statute.    Cromarty  t.  City  of  Boston,  127 


Bios  v.  Bates  and  another. 
Filed  March  19.  1886. 

1.  Tax— Tax  Dbsd— Notzob  to  Rkdbem— Bt  Whom  Affidavit  of  Sbbvios  Madb^ 

Code,  |  894. 

Bv  the  holder  of  the  certificate,  as  used  in  Code,  {  894,  is  meant  the  owner  of  it, 
or  the  one  who  at  the  proper  time  will  be  entitled  to  demand  a  deed  under  the  tax 
sale,  and  he  is  the  proper  person  to  make  the  affidavit  of  the  service  of  the  notice 
to  redeem,  even  though  the  certificate  should  be  in  the  actual  possession  of  an- 
other, or  should  have  been  lost  or  destroyed. 

2.  Same— IirrKBisBT  of  Pubchasbb  befobe  Rbobiyivo  Deed. 

The  purchaser  of  land  at  a  tax  sale  acquires  no  right  or  interest  in  the  land  until 
he  receives  a  deed  therefor.    While  the  property  is  subject  to  redemption,  he  has 
but  a  chattel  interest. 
a.  Same— Notice  to  Ebdbem,  on  Whom  Sebved—Rioht  to  Deed  Acoeues,  wheh. 

The  notice  to  redeem,  required  by  Code, }  894,  and  subsequent  statutes,  must  be 
served  upon  the  person  in  whose  name  the  land  is  taxed  at  the  time  the  notice  is 
given,  and  the  right  of  the  holder  of  the  certificate  to  a  deed  accrues  in  90  days  from 
the  filing  of  the  proper  proof  of  the  service,  if  the  land  remains  then  unredeemed, 
and  is  unafiectea  by  any  changes  which  may  in  the  mean  time  occur  as  to  the  tax- 
ation of  the  property  or  its  ownership.  <t 

Appeal  from  Adair  circuit  court. 

Action  in  equity  to  cancel  and  set  aside  two  tax  deeds,  and  establish  plain- 
tiff^ s  right  to  redeem  the  land  covered  thereby  from  the  tax  sale  under  which 
they  were  executed.  The  ground  upon  which  the  relief  is  demanded  is  that 
no  legal  proof  of  the  service  of  notice  to  redeem  the  land  from  said  tax  sale 
was  on  file  in  the  office  of  the  county  treasurer  when  the  tax  deeds  were  exe- 
cuted. In  a  cross-petition  filed  by  the  defendants  they  allege  that  the  land 
was  sold  for  delinquent  taxes  on  the  first  day  of  November,  1875,  and  de- 
fendant Ayers  was  the  purchaser;  that  in  the  year  1878  it  was  taxed  to  P. 
Barrett;  that  in  August  of  that  year  said  Ayers,  who  was  still  the  owner  of 
the  certificate  of  purchase,  caused  a  notice  to  be  served  on  said  P.  Barrett,  by 
publication,  notifying  him  of  the  sale  of  said  land,  and  of  the  time  when  the 
right  to  redeem  from  such  sale  would  expire,  and  an  affidavit  by  the  pub- 
lisher of  the  newspaper  In  which  the  notice  was  published  showing  such  pub- 
lication was  filed  with  the  treasurer,  who  after  the  expiration  of  90  days  from 
the  date  of  the  filing  of  said  affidavit  executed  to  Ayers  a  treasurer's  deed  of 
the  land;  that  in  January,  1883,  Ayers  sold  and  conveyed  the  land  to  defend- 
ant Bates  by  deed  of  general  warranty,  who  mortgaged  it  back  to  Ayers  to 
secure  a  portion  of  the  purchase  price;  and  that  in  February,  1883,  Ayers 
filed  in  the  treasurer's  office  his  own  affidavit,  showing  the  publication  of  said 
notice  to  said  Barrett,  upon  which  the  treasurer,  after  the  expiration  of  90 
days,  executed  a  second  deed  of  the  land  to  Ayers.  It  is  also  alleged  that  in 
the  year  1882  the  land  was  taxed  to  Ayers,  and  in  1883  it  was  taxed  to  Bates; 
and  they  prayed  that  the  title  to  the  premises  be  quieted  in  defendant  Bates. 
Plaintiff  filed  a  demurrer  to  this  cross-petition,  which  the  circuit  court  over- 
ruled, and  from  this  order  plaintiff  appeals. 

Goto  A  Eager,  for  appellant.  0.  B,  Ayres  and  D,  W.  Church,  for  appel- 
lees. 
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Beed,  J.  It  is  not  claimed  that  Ayers  acquired  the  title  under  the  deed 
executed  by  the  treasurer  in  1878.  There  was  no  competent  evidence  of  the 
service  of  the  notice  to  redeem  on  file  in  the  treasurer's  office  wheu  that  deed 
was  executed ;  hence  the  right  to  redeem  the  land  from  the  sale  had  not  ex- 
pired, and  the  treasurer  did  not  have  authority  to  execute  a  deed.  American 
Missionary  Ass'n  v.  Smith,  59  Iowa,  704;  S.  C.  13  K.  W.  Rep.  849. 

Appellant  contends  that  the  deed  which  was  executed  in  1883  was  also 
given  without  authority,  for  the  following  reasons:  (1)  Ayers  was  not  the 
holder  of  the  certificate  when  his  afiklavit  of  the  publication  of  the  notice  to 
Barrett  was  filed,  the  same  having  been  surrendered  to  the  treasurer,  and  by 
him  canceled  when  the  first  deed  was  executed,  and  he  had,  in  the  mean  time, 
sold  and  conveyed  the  land  to  Bates  by  an  absolute  conveyance;  and  (2)  as 
the  land  was  taxed  to  B«tes  for  the  year  in  which  the  deed  wiis  executea,  the 
right  to  redeem  the  kmd  from  the  sale  could  be  terminated  only  by  serving 
him  with  notice  to  redeem. 

The  first  question  for  determination,  then,  is  whether  Ayers  was,  within 
the  meaning  of  the  statute,  the  holder  of  the  certificate  of  purchase  when  he 
filed  his  afi^davit  showing  the  publication  of  the  notice  to  redeem.  The  stat- 
ute (Code,  g  894)  provides  that  the  service  of  the  notice  and  manner  thereof 
shall  be  proven  by  the  affidavit  of  iheholder  of  the  certificate  of  purchase,  his 
agent  or  attorney.  Ayers  was  not  the  holder  of  the  certificate  in  the  sense 
of  having  it  in  his  possession ;  but  we  do  not  think  that  physical  possession 
of  the  instrument  is  what  is  meant  by  the  statute.  By  **the  holder  of  the 
certificate"  is  meant  the  owner  of  it,  or  the  one  who,  at  the  proper  time,  will 
be  entitled  to  demand  a  deed  under  the  sale,  and  he  is  the  proper  person  to 
make  the  affidavit  of  the  service,  even  though  the  certificate  should  be  in  the 
actual  possession  of  another,  or  should  have  been  lost  or  destroyed.  Aj9  Ayers 
was  not  entitled  to  demand  a  deed  when  he  surrendered  the  certificate  to  the 
treasurer  in  1878,  his  rights  in  the  premises  were  in  no  manner  affected  by  that 
act.  All  that  was  done  at  that  time  was  nugatory.  The  right  of  the  owner  of 
the  land  to  redeem  from  the  sale  was  not  terminated,  and  Ayers  retained  his 
lien  upon  it  for  the  taxes  paid  by  him,  and  his  right  to  a  deed  after  the  right  of 
redemption  should  be  terminated ;  and  it  is  equally  clear,  we  think,  that  the 
rights  acquired  by  him  under  his  purchase  at  the  tax  sale  were  not  trans- 
ferred to  Bates  by  his  conveyance  of  the  land  to  him.  If  he  had  owned  any 
interest  in  the  land  when  that  conveyance  was  given,  the  deed  would  have  op- 
erated as  a  conveyance  of  that  interest.  Code,  g  1930.  But  he  owned  no 
interest  in  the  land  at  that  time.  The  purchaser  of  lands  at  a  tax  sale  acquires 
no  right  or  interest  in  the  land  until  he  receives  a  deed  therefor.  Wliile  the 
property  is  subject  to  redemption  he  has  but  a  chattel  interest  Williams  v. 
Beath,  22  Iowa,  519;  Eldridge  v.  Ktiehly  27  Iowa,  160;  Mallory  v.  French, 
38  Iowa,  431.  The  deed  by  which  Ayers  assumes  to  convey  the  land  to  Bates 
did  not  operate  as  an  assignment  of  this  chattel  interest.  He  was  therefore 
the  holder  of  the  certificate  when  the  proof  of  the  service  of  the  notice  to  re- 
deem was  made. 

The  remaining  question  is  whether  the  treasurer  was  authorized  to  execute 
a  deed  on  proof  of  the  service  on  Barrett  of  the  notice  to  redeem,  the  land  be- 
ing taxed  to  another  person  for  the  year  in  which  that  proof  was  made.  The 
statute  that  requires  the  notice  to  redeem  to  be  given  (Code,  §  894)  provides 
that,  "after  the  expiration  of  two  years  and  nine  months  after  the  date  of  sale 
of  the  land  for  taxes,  the  lawful  holder  of  the  certificate  may  cause  to  be  served 
upon  the  person  ♦  *  ♦  in  whose  name  the  land  is  taxed  a  notice.  *  *  *" 
The  meaning  of  this  language  is  clear.  The  notice  is  required  to  be  served 
upon  the  person  in  whose  name  the  land  is  taxed  at  the  time  the  notice  is 
given;  and  by  subsequent  provisions  the  right  of  the  holder  of  the  certificate 
to  a  deed  accrues  in  90  days  from  the  filing  of  the  proper  proof  of  the  service, 
if  the  land  then  remains  unredeemed.    If  the  notice  is  served  on  the  proper 
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person,  the  rig^ht  of  the  holder  of  the  certificate  to  a  deed  at  the  end  of  90  days 
after  the  proof  of  the  service  is  filed  cannot  be  affected  by  any  changes  whicH 
may,  in  the  mean  time,  occur  as  to  the  taxation  of  the  property  or  its  owner- 
ship. If  every  step  in  the  proceeding  were  taken  at  the  moment  the  right  to- 
take  it  accrued,  it  might  often  liappen  that  an  assessment  of  the  property 
would  be  made  during  the  90  days  after  the  filing  of  the  proof  of  service,  and 
that  at  the  end  of  that  time  it  would  stand  taxed  in  the  name  of  a  different 
person  from  the  one  in  whose  name  it  was  taxed  when  the  notice  was  served^ 
If  plaintiff's  position  is  sound,  it  would  follow  that  in  every  such  case  the- 
notice  would  be  ineffectual  to  terminate  the  right  of  redemption.  This  is- 
clearly  not  the  meaning  of  the  statute,  and  the  rights  of  the  parties,  or  the 
effect  of  the  service  of  the  notice,  is  not  at  all  affected  by  the  fact  that  there- 
was  a  delay  in  making  the  proof  of  the  service.    Affirmed. 


State  v,  Canada. 

Filed  March  19,  1886. 

Assault  with  Intent  to  Commit  Rape— Evidence  of  Intent  Nbcessaby  to  SusTAnr 
Conviction. 

In  order  to  simtain  a  conviction  for  assault  with  intent  to  oominit  a  rape,  the  evi- 
dence must  show  that  the  accused  had  a  purpose,  not  only  to  have  sexual  inter- 
course with  the  prosecutrix,  but  luust  have  intended  also  to  use  whatever  degree  of 
force  might  be  necessary  to  overcome  her  resistance  and  accomplish  his  object. 

Appeal  from  Polk. district  court. 

The  defendant  was  found  guilty  of  the  crime  of  assault  with  intent  to^ 
commit  a  rape,  by  the  verdict  of  a  jury,  and  judgment  was  pronounced  against 
him  imposing  a  term  of  imprisonment  in  the  penitentiary,  and  from  that 
judgment  he  appeals  to  this  court. 

W.  A.  Connolly  and  B,  Chavanness,  for  appellant.  A.  J.  BaTcer,  Atty. 
Gen.,  for  the  State. 

Reed,  J.  At  the  time  of  the  transaction  in  question  the  prosecutrix  was 
about  11  years  of  age.  The  transaction  took  place  at  the  house  in  which  a 
sister  of  defendant  resided,  and  he  was  stopping  there  at  the  time.  A  por- 
tion of  the  house  was  also  occupied  by  another  family.  Defendant's  sister 
and  the  members  of  her  family  were  all  absent  at  the  time,  but  the  woman 
who  lived  in  the  other  portion  of  the  house  was  in  a  room  adjoining  the  one  in 
which  defendant  and  the  prosecutrix  were  at  the  time  of  the  occurrence.  Th& 
door  between  the  two  rooms  was  closed  and  fastened;  but,  according  to  the 
evidence  of  the  state,  conversation  carried  on  in  an  ordinary  tone  in  one  of 
the  rooms  could  be  distinctly  heard  in  the  other.  The  prosecutrix  had  been 
sent  to  the  house  on  an  errand  by  her  mother.  In  her  testimony  she  gave 
the  following  account  of  what  took  place  between  her  and  defendant  at  the 
time:  "I  went  and  rapped  on  the  door.  He  opened  the  door,  and  says,  •  Come 
in.'  I  went  in,  and  sat  down  on  a  chair,  and  he  pulled  me  up  on  his  lap.  I 
got  up  off  his  lap,  and  went  over  and  sat  down  in  the  cradle,  and  he  pulled 
me  up  on  his  lap  again.  He  put  his  hand  under  my  clothes,  and  unfastened 
my  panties.  He  asked  me, — he  says:  <Your  stockings  are  pretty,  ain't 
they  ? '  Says  I,  <Yes.*  Then  I  commenced  to  pick  at  the  toe  of  his  shoe,  and 
he  says,  *  Don't;  you  will  get  a  hole  there.'  Then  I  got  up  and  went  and  sab 
down  on  the  cradle  again,  and  he  pulled  me  up  on  his  lap  again,  and  some 
one  came  and  rapped  on  the  back  door.  It  was  Mrs.  Smith,  [who  lived  in 
the  other  portion  of  the  house.]  He  opened  the  door.  She  says,  'Where  is 
Mrs.  Strickland?'  [Defendant's  sister.]  He  says,  •  She  has  gone  up  to  tho 
store.'  Then  a  Uttie  boy  came  to  the  back  door.  He  wanted  Billy  Strick- 
land.    Then  I  went  into  the  front  room,  and  he  came  in  there,,  and  took  me 
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round  the  waist,  and  sat  me  np  on  the  bed,  and  unfastened  my  panties  again. 
He  said  he  had  done  so  to  a  little  girl  at  the  Groves  House,  and  to  let  him  do 
so  to  me,  and  I  said,  <  No,  sir;  I  would  not  let  him  do  it.'     Then  there  was 
some  one  came  to  the  back  door,  and  he  opened  the  door  and  commenced 
playing  with  the  cards, — working  with  the  caixls.    It  was  my  little  brother, 
and  another  boy  who  were  at  the  door.    When  he  sat  me  on  the  bed,  he  un- 
fastened his  pants,  and  my  panties  too.    When  my  brother  came  to  the  b^ick 
door,  I  fastened  my  panties  up,  and  I  went  home  with  my  brother. "    Mrs. 
Smith  testified  that  she  heard  the  conversation  between  the  parties,  and  she 
stated  it  more  in  detail  than  was  done  by  the  prosecutrix,  but  there  is  no 
material  difference  between  the  accounts  given  by  the  two  witnesses.    She 
also  testified  that  she  heard  the  defendant  pull  the  girl  on  his  lap,  and  after- 
wards set  her  on  the  bed,  and  that  she  went  to  the  back  door  and  rapped 
after  he  had  placed  her  on  the  bed.    This  is  substantially  the  evidence  on 
which  the  defendant  was  convicted. 
In  our  opinion,  it  does  not  support  the  verdict.    The  gist  of  the  offense 
.  charged,  is  the  intent  with  which  the  act  was  done.    Defendant  must  have 
intended  to  commit  a  rape.    To  constitute  such  intent  he  must  have  had  a 
purpose,  not  only  to  have  sexual  intercourse  with  the  prosecutrix,  but  must 
have  intended  also  to  use  whatever  degree  of  force  might  be  necessary  to  over- 
come her  resistance  and  accomplish  his  object,    liape  is  defined  as  the  having 
of  unlawful  carnal  knowledge  of  a  woman  by  force  and  against  her  will,  (1 
Bisli.  Crim.  Law;  Code,  §  3861;)  and  the  intent  to  commit  that  crime  neces- 
&irily  includes  an  intent  to  overcome  the  resistance  of  the  woman,  and  ac- 
com])nsh  the  connection  by  force,  {State  v.  Hagermant  47  Iowa,  151.)    The 
jury  might  well  have  found  that  the  defendant's  purpose  was  to  have  carnal 
intercourse  with  the  prosecutrix.    Indeed,  if  they  believed  her  testimony  and 
that  of  Mrs.  Smith,  they  could  not  have  found  otherwise.    But  we  think  the 
evidence  did  not  tend  to  prove  that  he  intended  to  use  the  degree  of  force  for 
the  accomplishment  of  that  purpose  which  must  have  been  intended  before 
he  would  be  guilty  of  the  crime  charged.     The  district  court  instructed  the 
jury  that  they  should  convict  the  defendant  of  assault  with  intent  to  commit 
a  rape  if  they  found  that  he  committed  an  assault  on  the  prosecutrix,  and 
that  he  intended  to  have  carnal  intercourse  with  her  by  force  and  against  her 
will.    This  instruction  is  correct  as  an  abstract  proposition.    AVe  think,  how- 
ever*  that  the  jury  should  have  been  more  fully  instructed  as  to  the  degree  of 
force  which  must  have  been  intended.    The  abstract  statement  of  the  law  to 
the  Jury  does  not  always  enlighten  them  as  fully  as  is  essential,  however  ex- 
act the  statement  may  be.    If  the  jury  had  been  told  in  the  present  case  that 
they  could  not  convict  the  defendant  of  the  crime  charged  in  the  indictment 
unless  they  were  satisfied  that  he  intended  to  use  whatever  force  might  be 
necessary  to  overcome  the  prosecutrix  and  accomplish  his  purpose,  they  prob- 
ably would  not  have  found  the  verdict  they  did. 
The  Judgment  will  be  reversed,  and  the  cause  remanded  for  a  new  trial. 


Andersok  v.  Habt. 

Filed  March  19,  1886. 

LzBXZr— SviDKiroB^OpnnoH  or  Witnbbs  as  to  Pabtt  Iktbnded  to  be  Chabosd  with 

CUXK. 

Where  a  person  to  whom  a  note  was  presented  for  payment  makes  an  affidavit 
that  he  beheves  such  note  to  be  a  forgery,  but  does  not  accuse  anv  person  of  the 
commission  of  the  crime,  in  an  action  against  him  for  libel  it  is  not  competent  for 
a  witness  to  state  whom  ne  understood  the  defendant  to  refer  to. 

Appeal  from  Page  district  court. 
v.27N.w.no.8— 19 

Digitized  by  VjOOQ IC 


290  THE  NORTHWESTERN    REPORTER.  [lowa. 

The  petition  states  that  the  defendant  published  of  and  concerning  the 
plaintiff  the  following  false  and  malicious  and  defamatory  libel:  ''John  Hart, 
being  duly  sworn,  deposeth  and  saith  that  a  note  presented  to  him  by  Hiraoi 
Larrabee,  in  favor  of  J.  D.  Larrabee,  with  Alfred  Anderson's  name  and  mark» 
C.  J.  Gustafson  and  John  Hart's  names,  is  a  hote  he  knows  nothing  about, 
and  the  name  of  John  Hart  was  not  written  by  him  or  his  orders,  and  there- 
fore is  a  forgery."  The  defendant  pleaded  a  general  denial,  justification, 
and  that  the  libel  was  a  privileged  communication.  Trial  by  Jury,  verdict 
for  plaintiff,  and  judgment    The  defendant  appeals. 

Hepburn  <&  Thummell  and  Jos.  MoCahe,  for  appellant.  L.  B.  Cake  and 
Clark  i&  ParaloWj  for  appellee. 

Seevers,  J.  The  libelous  communication  was  introduced  in  evidence,  and 
there  was  evidence  tending  to  show  that  Larrabee,  the  agent  of  the  holder  of 
the  note,  spoke  to  defendant  about  it,  and  that  the  latter  informed  him  that 
he  had  never  signed  it.  The  affidavit  was  prepared  at  the  instance  of  Larra- 
bee, for  the  purpose  of  establishing,  as  he  testified,  whether  or  not  the  de- 
fendant had  signed  the  note.  Larrabee  desired  to  know  this  fact.  When  on 
the  stand  as  a  witness  he  was  asked  by  the  plaintiff  a  question  in  these  words: 
"To  whom  did  you  understand  this  affidavit  to  refer?  to  what  person?"  The 
witness  replied :  "  He  did  not  refer  to  no  particular  person  as  doing  it.  **  He 
was  then  asked  this  question:  "I  am  not  asking  about  him,  but  about  the  af- 
fidavit. To  whom  did  you  understand  it  to  refer?"  The  witness  replied: 
"  Well,  I  understood  it  to  refer  to  Anderson,  or  procured  by  him;  that  is,  the 
forgery.     That  is  the  way  I  understood  it  at  the  time." 

To  the  foregoing  question  the  defendanfrat  the  time  objected,  on  the  ground 
of  immateriality,  irrelevancy,  and  that  the  evidence  sought  to  be  elicited  was 
the  conclusion  or  opinion  of  the  witness.  The  objection  was  overruled,  and 
this  ruling  is  assigned  as  error.  It  will  be  observed  that  the  witness  was 
asked  to  construe  the  libel,  and,  in  effect,  he  was  asked  to  look  at  the  affida- 
vit, and  state  who  the  defendant  meant  to  charge  with  the  crime  of  forgery. 
There  was  no  ambiguity  as  to  the  crime  charged,  and  no  person  was  indicated 
as  having  committed  itJ  There  were  no  circumstances  surrounding  the  trans- 
action which  had  any  tendency  to  show  who  the  defendant  meant,  unless  such 
meaning  could  be  legitimately  inferred  from  the  fact  that  the  names  of  the 
plaintiff,  the  defendant,  and  another  person  were  signed  to  the  note.  When 
a  libelous  communication  on  its  face  directly,  or  by  way  of  innuendo  or  other- 
wise, refers  to  any  person,  it  is  possibly  true  that  a  witness  may  be  asked  who 
or  what  person  was  meant.  Subject  to  this  rule,  the  decided  weight  of  au- 
thority we  think  is  that  the  alleged  libel  must  be  construed  by  the  court  and 
jury.  TOwnsh.  Sland.  &  Lib.  8  384;  Van  Vechten  v.  Hopkins,  5  Johns.  211; 
Gibson  v.  WUliams,  4c  Wend.  320;  Snell  v.  Stiow,  13  Mete.  278;  Rangier  v. 
Hummel,  37  Pa.  St.  130;  White  v.  Saytoard,  33  Me.  322. 

Ck)un8el  for  the  appellee  have  cited  several  cases  determined  by  this  court 
which  it  is  claimed  sustain  the  ruling  of  the  district  court,  but  we  think  they 
are  distinguishable.  In  Prime  v.  Eastwood,  45  Iowa,  640,  the  point  urged 
was  that  the  words  spoken  could  not  reasonably  have  been  understood  in  an 
actionable  sense,  and  it  was  held  that  the  words  must  be  construed  as  they 
were  calculated  to  impress  the  hearers'  mind.  To  the  same  effect  are  the  casea 
of  Dixon  v.  Stewart,  33  Iowa,  125;  McLaughlin  v.  Bascom,  38  Iowa,  660; 
Kinyon  v.  Palmer^  18  Iowa,  377;  Barton  v.  Holmes^  16  Iowa,  252.  In  the 
present  case  there  is  nothing  in  the  affidavit,  and  there  was  nothing  said  by 
the  defendant,  which  authorized  the  inference  that  he  meant  the  plaintiff  when 
he  made  the  charge  that  the  crime  of  forgery  had  been  committed.  Under 
such  circumstances  we  think  it  is  incompetent  for  a  witness  to  state  whom  he 
understood  the  defendant  referred  to.  When  the  note  was  presented  to  him. 
the  defendant  simply  said,  in  writing.  "It  is  a  forgery."  and  therefrom  the 
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witness  was  allowed  to  draw  the  inference  and  express  the  opinion  that  he 
chiirged  the  plaintiff  with  the  crime  of  forgery.  We  think  in  so  ruling  the 
eourt  erred.  We  deem  it  unnecessary  to  consider  the  other  errors  assigned. 
Reversed. 


Habkleroad  v.  Waterhousb  and  others. 

FUed  March  19, 1886. 

VnrDOB  AND  YnrDEs— CoNTBAOT  TO  Sbouse  Monkt  on  Land— Yendxx  not  Liable. 
H.  became  surety  for  W.  on  a  note  for  money  he  borrowed  to  purchase  land,  on 
which  he  agreed  to  give  U.  a  mortgage  to  secure  him,  but  W.  never  executed  such 
mortgage,  and  H.  had  to  pay  the  note.  In  the  mean  time  W.  sold  and  conveyed  the 
land  to  M.  T.  W.,  who  had  no  actual  knowledge  of  the  agreement  with  A.  Prior 
to  this  W.  had  given  H.  a  note  signed  by  M.  T.  W.  as  surety,  which  was  accepted 
in  lieu  of  the  proposed  mortgage^  H.  brought  an  action  to  enforce  payment  of 
this  note,  and  to  enforce  the  agreement  to  execute  a  mortgage,  to  enforce  a  lien  on 
the  land,  and  to  foreclose  it.    Held,  that  H.  was  not  entitled  to  a  lien  on  the  land. 

Appeal  from  Louisa  district  court. 

A  jtion  to  establish  an  alleged  equitable  lien,  and  to  foreclose  the  same. 
There  was  a  decree  for  the  plaintiff,  and  the  defendants  appeal. 
B.  W.  Tatlock,  for  appellants.    T,  J.  Tndock,  for  appellees. 

Adauhs,  C.  J.  The  plaintiff  became  surety  for  the  defendant  Taylor  Wa- 
terhouse  for  money  borrowed,  with  which  the  latter  purchased  the  land  in 
question.  It  is  averred  by  the  plaintiff,  and  we  think  that  the  evidence  shows, 
that  he  was  to  have  security  for  his  liability  by  the  mortgage  on  the  land. 
The  mortgage,  however,  never  was  given,  and  the  plaintiff  was  obliged  to  pay 
the  money  borrowed.  In  the  mean  time  Taylor  Waterhouse  sold  and  con- 
veyed the  land  to  the  defendant  Moses  T.  Waterhouse.  Prior  to  that  time, 
when  the  plaintiff  was  demanding  from  Taylor  Waterhouse  the  execution  of 
a  mortgage  as  had  been  agreed,  Taylor,  instead  of  giving  a  mortgage,  gave 
him  a  promissory  note  signed  by  Moses  Waterhouse  as  surety.  This  note, 
we  think,  was  accepted  by  the  plaintiff  in  discharge  of  Taylor  Waterhouse's 
agreement  to  give  him  a  mortgage.  This  action  was  brought  to  enforce  pay- 
ment of  the  note,  and  to  enforce  the  agreement  to  execute  the  mortgage.  It 
is  averred  by  the  plaintiff,  among  other  things,  that  Moses  Waterhouse,  at 
the  time  of  the  conveyance  to  him  of  the  land,  had  full  knowledge  of  his 
vendor's  agreement  to  give  him  a  mortgage  upon  the  land ;  and  it  is  averred, 
also,  that  Moses  Waterhouse  agreed  with  his  vendor,  Taylor  Waterhouse,  that 
he  would  pay  the  plaintiff,  and  that  such  payment  should  be  regarded  as  a 
payment,  to  that  extent,  of  the  purchase  money  of  the  land.  The  note  signed 
by  Taylor  Waterhouse  and  Moses  Waterhouse  was  shown  to  have  been  ex- 
ecuted upon  Sunday,  and  that  fact  was  set  up  in  defense  to  it.  The  court 
below  sustained  the  defense,  and  held  the  note  to  be  void;  but  in  holding  it 
to  be  void  the  court  held  that  the  agreement  to  accept  the  note  in  discharge 
of  the  agreement  of  Taylor  Waterhouse  was  also  void,  and  that  that  agree- 
ment remained  unaffected.  The  court  found  that  the  plaintiff's  averments 
were  proven;  that  Moses  Waterhouse  had  full  knowledge  of  his  vendor's 
agreement  to  give  the  plaintiff  a  mortgage  upon  the  land,  and  took  the  land 
subject  to  the  agreement;  and  also  that  Moses  Waterhouse  agreed  with  Tay- 
lor, at  the  time  of  the  purchase  from  him,  to  pay  the  plaintiff  the  debt  in 
question;  and  that  such  payment  was  to  be  regarded  as  a  payment  to  that 
extent  of  the  purchase  money  of  the  land.  The  court  accordingly  rendered 
Judgment  against  both  defendants,  and  charged  the  same  as  a  lien  upon  the 
land,  and  decreed  a  foreclosure. 

It  is  insisted  by  the  appellants  that  the  evidence  does  not  show  that  Moses 
Waterhouse  took  the  laSid  with  knowledge  of  his  vendor's  agreement  to  give 
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the  plaintiff  a  mortgage  upon  the  land,  and  does  not  show  that  Moses  was  to 
pay  Taylor's  debt  to  the  plaintiff  in  consideration  of  the  purchase.  To  this 
we  have  to  say,  after  a  careful  examination  of  the  evidence,  that  we  think 
that  the  appellants'  position  must  be  sustained.  As  to  Moses'  knowledge  of 
the  agreement  to  give  a  moilg^ige,  we  think  that  there  is  no  evidence  at  all. 
There  is  some  evidence  tending  to  Show  that  he  agreed  to  assume  and  pay 
the  debt  to  the  plaintiff  in  payment  of  the  purchase  money  of  the  land;  but 
only  one  witness  so  testifies,  and  both  Taylor  and  Moses  Waterhouse  testify 
to  the  contrary.  It  seems  probable  that  Moses  was  to  pay  the  purchase  money 
by  making  payments  upon  notes  signed  by  him  as  surety  for  Taylor.  He  did, 
indeed,  pay  off  a  part  of  the  Sunday  note  given  to  plaintiff,  and  paid  off  an- 
other note  given  by  Taylor  to  one  Henry  Harkleroad,  upon  which  he  (Moses) 
was  surety:  and  we  think  that  he  applied  all  the  purchase  money  according 
to  his  agreement;  but  there  was  not  enough  to  pay  the  plaintiff  in  full,  and 
we  do  not  think  that  he  ever  agreed  to  pay  him  in  full.  Tliere  is  evidence 
tending  to  show  that  he  talked  of  paying  the  Sunday  note  in  full  if  he  could 
have  time,  but  that,  we  think,  was  when  he  thought  that  he  was  liable  upon 
it  as  surety.  Such  being  our  view  of  the  evidence,  we  have  to  say  that  we 
think  that  the  court  below  erred  in  rendering  a  decree  against  Moses  Water- 
house  for  the  debt  in  question,  and  erred  in  charging  the  same  as  a  lien  upon 
the  land. 

The  decree  against  Taylor  Waterhouse  appears  to  be  correct,  and  should 
be  allowed  to  stand,  but  not  as  a  lien  upon  the  land.    Modified  and  affirmed. 


Perry  v.  Waggoner. 

Filed  March  19,  1886. 

1.  Lakdlobd  avd  TBNAin>— Likn  roB  Bkht^Pbopbbty  on  Puskibsb  vot  Owkbd  bt 

Tenani^-Coi>«,  i  2017. 

A  landlord  has  no  lien  upon  the  property  of  third  parties,  although  it  may  haT» 
been  used  by  the  tenant  upon  the  demised  premises  during  the  term  of  the  leaae. 

2.  Same— Chattel  Moetqagb— Priority  of  Lien. 

When  property  subject  to  a  chattel  mortgage,  and  used  upon  leased  premlsee,  is 
purchased  by  the  assignee  of  the  lease,  the  landlord's  If  en  for  rtnt  accruing  after 
such  purchase  is  inferior  to  the  lien  of  the  mortgage. 

Appeal  from  Warren  circuit  court. 

Plaintiff  brought  this  action  in*equity,  to  restrain  the  defendant  from  fore- 
closing a  chattel  mortgage  on  certain  personal  property.  He  claims  a  land- 
lord's lien  on  the  property  for  the  rent  of  a  hotel  in  which  it  had  been  used* 
Judgment  was  entered  for  plaintiff,  and  defendant  appeals. 

H,  McNeil,  for  appellant    Henderson  ^  Berry^  for  appellee. 

Reed,  J.  Plaintiff  leased  the  hotel  in  which  the  property  in  question  was 
used  to  A.  J.  Wright,  by  a  written  contract,  for  the  term  of  one  year,  with 
the  privilege  to  the  tenant  of  extending  the  term  for  two  years.  Wright  oc- 
cupied the  premises  for  16  months,  and  paid  the  rent  accruing  under  the  con- 
tract for  that  time.  He  surrendered  possession  to  J.  H.  Fish,  who  occupied 
it  for  four  months,  but  paid  no  rent  for  that  time.  Fish  purchased  the  prop- 
erty in  questioR,  (which  is  the  furniture  and  fixtures  in  the  hotel,^  and  used 
it  in  the  hotel  during  the  time  he  occupied  it.  It  is  for  the  rent  ouring  the 
time  of  Fish's  occupancy  of  the  premises  that  plaintiff  claims  a  lien  on  the 
property.  Wright  yielded  possession,  and  Fish  occupied  the  premises  with 
plaintiff's  consent.  He  claims,  however,  that  the  transaction  was  a  purchase 
by  Fish  of  Wright's  interest  under  the  lease,  and  that  he  occupied  the  prem- 
ises, and  the  rent  now  due  from  him  accrued,  under  that  contract.  But  this 
claim  is  denied  by  defendant.    The  mortgage  which  defendant  was  proceed- 
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lug  to  foreclose  when  this  suit  was  instituted,  was  given  by  M.  A.  Wright, 
the  wife  of  A.  J.  Wriglit.  It  was  executed  20  days  after  the  execution  of  tlie 
lease  from  plaintiff  to  A.  J.  Wright,  but  was  given  to  secure  a  debt  which 
was  contracted  before  the  date  of  said  lease.  The  property  covered  by  the 
mortgage  was  in  the  hotel  when  Wright's  term  under  the  lease  began.  It 
was  purchased  from  a  former  tenant  of  the  premises  who  surrendered  posses- 
sion about  that  time,  and  it  was  used  in  the  Iiotel  during  the  time  of  the  oc- 
cupancy of  the  property  by  both  Wright  and  Fish.  Wlieu  Fish  purchased  the 
property,  he  knew  of  the  existence  of  the  mortgnge,  and  understood  that  he 
was  taking  the  property  subject  to  it.  The  mortgage  was  also  duly  recorded 
at  that  time. 

For  the  purposes  of  the  case,  it  will  be  conceded  that  Fish  purchased  Wright's 
interest  under  the  lease,  and  that  he  held  tlie  property,  and  the  rent  now  due 
from  him  accrued  under  that  contract.  With  tliis  concession,  the  question 
whether  plaintiff  has  a  lien  on  the  property  for  the  rent  due  from  Fish  de- 
pends upon  whether  A.  J.  Wright  had  any  interest  in  it  during  the  time  he 
occupied  the  premises;  and  on  tliis  question  we  think  the  very  decided  weiglit 
of  the  evidence  is  against  the  plaintiff.  Tiie  party  from  whom  the  property 
was  purchased  and  Mrs.  Wright  both  testify  positively  that  the  sale  was  to 
her,  and  not  to  A.  J.  Wright.  The  evidence  also  shows  that  the  debt  wliich 
is  secured  by  the  mortgage  to  defendant  was  for  money  borrowed  by  Mrs. 
Wright  from  defendant,  and  used  by  her  in  the  purchase  of  the  property; 
and  this  positive  testimony  is  in  no  manner  contradicted.  We  do  not  under- 
stand, indeed,  that  it  is  seriously  contended  that  she  was  not  the  owner  of 
the  property,  or  that,  as  between  her  and  defendant  and  Fish,  tlie  mortgage 
to  defendant  is  not  perfectly  valid;  but,  as  we  understand  the  position  of 
counsel  for  appellee,  it  is  that,  as  the  property  was  in  tlie  hotel  when  the  lease 
was  made,  and  was  there  for  use  by  the  tenant  upon  the  premises  during  the 
term  of  the  lease,  and  was  so  used,  plaintiff  has  a  lien  upon  it  for  the  rent, 
regardless  of  whether  the  tenant  was  the  actual  owner  of  it  or  not,  and  this 
seems  to  have  been  the  view  adopted  by  the  circuit  court.  But,  in  our  opin- 
ion, the  position  is  not  sound.  The  lien  given  the  landlord  for  the  security  of 
his  rent  is  strictly  statutory.  It  is  created  by  section  2017  of  the  Code,  which 
provides  that  "a  landlord  shall  have  a  lien  for  his  rent  upon  all  crops  grown 
upon  the  demised  premises,  and  upon  any  other  personal  property  of  the  ten- 
ant which  has  been  used  upon  the  premises  during  the  term.    *    *    *" 

There  can  be  no  question  as  to  the  extent  of  the  right  created  by  this  sec- 
tion. It  gives  the  landlord  a  lien  upon  all  crops  grown  upon  the  demised 
premises,  and  upon  any  other  personal  property  of  the  tenant  which  has  been 
used  upon  them  during  the  term;  but  this  is  the  extent  of  his  remedy.  He 
has  no  lien  upon  the  property  of  third  parties,  although  it  may  have  been 
used  by  the  tenant  upon  the  demised  premises  during  the  term  of  the  lease. 
It  follows  that  plaintiff  had  no  lien  upon  the  property  until  it  was  purchased 
by  Fish;  and,  as  both  Fish  and  he  were  then  charged  with  notice  of  defend- 
ant's mortgage,  his  lien  for  the  rents  accruing  after  that  time  was  inferior  to 
the  lien  of  the  moitgagee.  Jarchow  v.  Pickens^  51  Iowa,  381;  S.  C.  1  N.  W. 
Bep.  598.  The  judgment  will  be  reversed,  and  the  case  remanded,  with 
directions  to  the  circuit  court  to  enter  a  judgment  in  harmony  with  the  opin- 
ion; or,  at  defendant's  election,  such  judgment  will  be  entered  in  this  court. 
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Steele  and  others  v.  Mills  and  another. 
FUed  March  19,  1886. 

1.  Pbincipal  and  Surety— Discharge  op  Sdbett— Variatiow  of  Orioiwal  Coittract. 

Any  new  contract  upon  a  sufficient  consideration  materially  varying  the  origi- 
nal undertaking,  and  made  between  the  principal  parties  without  the  knowledge 
and  assent  of  the  surety,  will  amount  to  a  complete  discharge  of  the  surety. 

2.  Same— Rights  of  Assignee— Variation  of  Contract  after  Assionksnt. 

A.  executed  a  bond,  with  B.  and  C.  as  sureties,  conditioned  for  the  payment  of 
certain  royalties  and  rent  stipulated  for  in  a  15-year3  lease,  in  writing,  of  coal  land 
leased  to  A.  by  D.  E.  became  the  assignee  of  a  certain  amount  of  the  royalties 
stipulated  for,  and  brought  suit  against  B.  and  C.  to  enforce  payment.  After  the 
assignment  D.  and  A.  entered  into  a  new  contract,  varying  the  original  lease  mate- 
riaily,  and  B.  and  C.  claimed  that  they  were  discharged  by  such  subsequent  agree- 
ment.   Seldj  that  they  were  dischargcdi  and  that  B.  was  entitled  to  recover. 

Appeal  from  Monroe  district  court. 

This  is  an  action  at  law,  by  which  the  plaintifPs  seek  to  reooyer  of  the  de- 
fendants some  $1,200  upon  an  alleged  liability  as  sureties  on  a  bond.  There 
was  a  trial  to  the  court  without  a  jury,  and  a  Judgment  was  rendered  for  the 
plaintiffs.    Defendants  appeal. 

Geo.  W.  Lafferty,  Wm.  McNett,  and  Andetwm  eft  Anderson^  for  appellants. 
Perry  &  Tovmsend,  lor  appellees. 

KOTHROGK,  J.  The  case  is  exceedingly  complicated  in  its  ftu^ts.  We  will, 
as  briefly  as  may  be,  set  out  such  a  statement  as  we  believe  to  be  sufficient  to 
an  understanding  of  the  questions  necessary  to  a  determination  of  the  rights 
of  the  parties.  On  the  twenty-fourth  day  of  December,  1881,  Aaron,  William, 
and  Martin  Hicks  leased  to  Joseph  Mickle,  Henry  Wiswell,  and  William  Bat- 
tin  certain  coal  land  and  mines  in  Monroe  county.  The  lease  was  in  writ- 
ing, and  was  to  continue  for  15  years,  at  a  royalty  of  25  cents  a  ton  of  coal 
mined,  payable  for  each  month  on  the  twentieth  day  of  the  succeeding  month. 
The  lessees  were  bound  to  pay  8420  per  month  as  a  minimum  rental,  whether 
coal  for  that  month  was  taken  out  or  not.  The  lease  provided  that  the  lessees 
should  give  a  bond  in  the  sum  of  $10,000,  with  sureties,  conditioned  that  the 
lessees  should  pay  to  the  lessors  all  damages  that  should  accrue  to  them  by 
reason  of  a  failure  on  the  part  of  the  lessees  to  perform  all  the  conditions  of 
the  lease.  At  the  same  time  that  the  contract  of  lease  was  executed,  and  as 
part  of  the  same  transaction,  the  said  lessees,  with  W.  D.  Mills  and  B.  T. 
Fredericks  as  their  sureties ,  gave  a  bond  conditioned  as  follows :  " Ko w,  there- 
fore, if  the  parties  principal  in  this  bond  shall  pay  all  rent  and  royalty  stipa- 
lated  in  said  contract  to  A.,  W.,  and  M.  Hicks,  as  the  same  shall  become  due. 
and  shall  perform  faithfully  all  and  singular  the  covenants,  conditions,  and 
stipulations  of  said  contract,  and  shall  pay  to  said  A.,  W.,  and  M.  Hida  all 
damages  which  may  accrue  to  them  by  reason  of  a  failure  on  the  part  of  the 
principals  herein  to  pay  said  rent  and  royalty  as  the  same  become  due,  or  by 
reason  of  their  failing  to  faithfully  perform  all  the  conditions,  stipulations, 
and  covenants  of  said  contract,  then  this  bond  is  to  be  void ;  otherwise  to  be 
in  full  force  and  effect."  On  February  17.  1883,  Aaron  Hicks  and  William 
Hicks,  two  of  the  lessors,  assigned  in  writing  all  their  interest  in  the  lease  to 
one  Douglas.  The  written  assignment  expressed  their  interest  as  "two-thirds 
of  the  rental  of  the  same."  On  April  19, 1883,  one  Gassady  recovered  Judg^ 
ment  against  T.  S.  Tharp  and  William  and  Aaron  Hicks  for  some  $1,600,  and 
on  September  1,  1883,  Douglas  assigned  to  Martin  Hicks  all  the  interest  he 
had  received  under  his  assignment  from  William  and  Aaron  Hicks.  This 
last  assignment  vested  all  interest  in  the  lease  and  royalties  in  Martin  Hicks. 
December  19,  1883,  Martin  Hicks  assigned  to  Cassady  the  two-thirds  of  said 
royalty  which  had  been  assigned  to  him  by  Douglas,  as  collateral  security  for 
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the  payment  of  the  judgment  in  favor  of  Cassady,  and  on  the  same  day,  and 
subject  to  the  last-named  assignment.  Martin  Hicl^s  assigned  to  the  plaintiffs 
Perry  &  Townsend  one-half  of  the  undivided  two-thirds  of  the  royalty  ac- 
quired by  him  from  Douglas,  accrued  since  that  time,  up  to  the  date  of  the 
assignment,  and  such  as  should  accrue  in  the  future.  On  the  twenty-fifth  of 
January,  1884,  Cassady  assigned  his  judgment  to  the  plaintiff  Lucy  M.  Steele, 
and  with  it  the  assignment  of  royalties  he  had  received  from  Maiiiin  Hicks. 
In  October,  1884,  Lucy  Steele  and  Perry  &  Townsend  brought  suit  against 
Mickle,  Battin,  and  Wis  well,  the  lessees,  and  in  the  same  month  received  judg- 
ment against  said  lessees  for  91,211  and  costs,  to  be  applied,  when  collected,  (1) 
to  the  payment  of  the  Cassady  judgment;  (2)  to  Perry  &  Townsend ;  and  (3)  to 
Douglas.  This  judgment  embraced  the  two-thirds  of  the  royalty  of  $420  per 
month  which  accrued  from  January  1, 1884,  to  May  6, 1884,  the  time  at  which 
the  lease  was  finally  canceled  and  surrendered.  The  sureties  on  the  indem- 
nity bond  were  not  made'parties  to  that  suit.  The  present  action  was  brought 
in  January,  1885,  against  the  sureties  and  their  principals  to  recover  against 
the  sureties  for  the  same  royalties  for  which  judgment  had  been  rendered 
against  the  principals  in  the  bond.  Th^sureties  defended  the  action,  and  the 
defense  upon  which  they  rely  for  a  reversal  of  the  judgment  against  them  is 
based  upon  a  written  contract  made  between  Martin  Hiclcs  and  the  original 
lessees,  Mickle,  Battin,  and  Wiswell,  on  the  eighth  day  of  March,  }884,  by 
means  of  which  it  is  alleged  the  original  lease  was  so  changed  and  modified, 
without  the  knowledge  of  the  sureties,  as  to  operate  as  a  release  and  discharge 
of  the  sureties  from  all  obligation  on  the  bond. 

This  new  contract  was  signed  by  Martin  Hicks  and  by  «Mickle,  Battin,  and 
Wiswell.  It  is  not  necessary  to  set  out  the  contract  here.  It  is  sufficient  to  say 
that  it  was  such  a  material  and  radical  change  of  the  original  lease  as  to  fully 
discharge  the  sureties  on  the  bond  under  well-known  rules  of  the  law  every- 
where recognized,  provided  the  parties  to  the  new  agreement  were  capable,  or 
rather  had  the  power  or  authority,  to  enter  into  a  contract  prejudical  to  the 
rights  of  the  assignees.  Perry  &  Townsend  and  Lucy  M  Steele.  In  other  words, 
it  is  a  fundamental  principle  of  the  law  of  principal  and  surety  that  any  new 
contract  upon  a  sufficient  consideration,  materially  varying  the  original  un- 
dertaking, and  made  between  the  principal  parties  without  the  knowledge 
and  assent  of  the  surety,  will  amount  to  a  complete  discharge  of  surety.  The 
question  in  this  case  is,  did  the  plaintiffs,  who  were  assignees,  have  such  a 
v^ted  right  in  the  royalties  as  that  the  principals  in  the  bond  could  make  no 
contract  with  Martin  Hicks  which  would  be  binding  upon  the  plaintiffs?  It 
is  apparent  that,  so  far  as  the  rights  of  Hicks  were  involved,  he  had  no  au- 
thority to  contract  as  to  anything  but  the  one-third  interest  then  held  by  him; 
and  it  is  equally  true  that  if  Mickle,  Battin,  and  Wiswell,  when  they  entered 
into  the  new  contract,  had  such  notice  of  the  rights  of  the  plaintiffs,  as  as- 
signees, as  was  binding  upon  them,  they  could  enter  into  no  contract  preju- 
dicial to  the  rights  of  the  plaintiffs  as  against  not  only  themselves,  but  the 
sureties  on  the  bond.  The  defendants  averred  in  their  answer,  and  proved 
upon  the  trial,  that  they  had  no  knowledge  of  the  new'contract  until  long 
after  it  was  made.  They  did  not  aver  nor  prove  that  their  principals,  Mickle, 
Battin,  and  Wiswell,  had  no  notice  when  they  entered  into  the  subsequent 
contract  with  Martin  Hicks,  that  the  plaintiffs  herein  were  the  owners,  by 
assignment  of  two-thirds  of  the  royalties  which  they  now  claim. 

It  is  provided  by  section  2084  of  the  Code  that  "bonds,  due-bills,  and  aU 
instruments  in  writiif^,  by  which  the  maker  promises  to  pay  another,  with- 
out words  of  negotiability,  a  sum  of  money,  or  by  which  he  promises  to  pay 
a  sum  of  money  in  property  or  labor,  or  to  pay  or  deliver  any  property  or  labor, 
or  acknowledges  any  money  or  labor  or  property  to  be  due,  are  assignable  by 
indorsement  thereon  or  by  another  writing,  and  the  assignee  shall  have  a 
right  of  action  in  his  own  name^  subject  to  any  d^^mse  or  counter-claim  which 
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the  maker  or  debtor  had  against  anj  assignor  thereof  be/ore  notice  qf  the  ob^ 
signment." 

It  is  urged  by  counsel  for  appellants  that  the  claim  of  the  plaintiff  is  in  the 
nature  of  an  open  account,  and  that  their  rights  are  controlled  and  defined 
by  section  2087  of  the  Code,  which  makes  the  claim  subject  to  any  defense 
wliicli  tlie  defendants  may  have  against  the  assignors  before  suit  brought.  We 
do  not  think  that  the  payments  required  in  the  lease  and  bond  can  properly  be 
denominated  an  open  account.  In  our  opinion,  the  rights  of  the  parties  must 
be  controlled  by  section  2082,  above  cited.  By  that  section  the  assignee  of 
the  written  instrument  has  a  right  of  action  in  hisown  name,  subject  to  any 
defense  or  counter-claim  which  the  maker  or  debtor  had  against  any  assignor 
thereof  before  notice  of  the  assignment.  The  plaintiffs,  then,  when  they  took 
their  assignments,  had  a  complete  right  to  the  royalties  assigned  to  them,  and 
there  was  no  defense  thereto  by  principals  or  sureties  in  the  bond. 

Defendants  claim,  however,  that  this  right  was' lost  by  the  new  contract 
made  by  the  lessees  and  Martin  Hicks.  Tliis  claim  might  have  merit  if  it 
were  shown  that  che  lessees  and  principals  in  the  bond  had  no  notice,  when 
they  made  the  new  contracts,  that*  two-thirds  of  the  royalties  had  been  as- 
signed to  the  plaintiffs.  Having  no  such  knowledge,  they  could  insist  on  the 
validity  of  the  subsequent  agreement  as  against  the  assignees.  This  is  the 
plain  jiurport  and  meaning  of  the  statute.  But  of  this  defense  there  is  nei- 
ther allegation  nor  proof.  Counsel  for  defendants  claim  that  it  was  incum- 
bent on  plaintiffs  to  prove  that  the  lessees  had  notice  of  the  assignments  be- 
cause the  defense  was  not  required  to  prove  a  negative.  But  the  want  of 
notice  is  matter  of  defense  necessary  to  be  shown  to  avoid  liability,  and  it 
Wiis  not  incumbent  on  the  plaintiffs  to  make  a  case  by  disproving  the  allega- 
tions of  the  answer,  or,  rather,  as  applied  to  this  case,  by  disproving  what 
the  averments  of  the  answer  should  have  been,  to  constitute  an  issuable  de- 
fense. It  appears  to  us  to  be  very  plain  that,  so  far  as  appears  in  this  record, 
the  new  contract  was  a  nullity  as  to  the  assignees,  and  their  rights  remain 
the  same  as  if  it  had  never  been  made. 

2.  It  is  claimed  that  the  assignees  are  estopped  from  recovery  in  this  ac- 
tion because  they  participated  in,  and  advised  and  counseled,  the  making  of 
the  new  contract.  This  is  a  law  action,  and  the  proof  of  the  alleged  partici- 
pation was  introduced  on  the  trial,  and  the  plaintiffs  introduced  evidence  in 
rebuttal.  We  think  that  the  court  below  was  fully  justified  in  finding  that 
the  evidence  was  insufficient  to  create  an  estoppel.  • 

3.  It  is  further  insisted  that  the  bond  is  a  personal  obligation  between  the 
parties  thereto,  and  that  the  lessors  had  no  authority  to  change  the  parties  to 
the  instrument  by  an  assignment  of  the  royalties  under  the  lease.  It  is  true, 
the  instruments  themselves  made  no  provision  for  assignments;  but  they  are 
assignable  nevertheless.     Code,  §  2084. 

We  think  the  judgment  is  correct,  and  it  is  affirmed. 


CsaiTTON  V.  Whitakbb  and  others. 
Filed  March  19,  ISSS. 

1.  Pbomibsort  Note— Consideration— Adoption  op  Child— Release  of  AaBXSinniT— 

Note  for  Board  and  Care  of  Child. 

A.  adopted  a  daughter  of  B.,  who  had  lost  hia  wife,  aifd  was  not  able  to  care  for 
her  as  he  desired.  Subsequently  B.  desired  to  have  the  child  returned  to  him,  and 
A.  consented,  but,  B.  not  being  able  to  receive  her,  agreed  to  take  care  of  her  for 
him  uiilil  he  was  able,  and  in  consirleration  of  such  care  B.  gave  him  a  note.  JSMt 
that  this  consideration  was  sufficient  to  sustain  the  note. 

2.  Mortgage— Debt,  when  Due— Failure  to  Pay  Interest— Provision  in  Note. 

Where  the  mortgage  stipulates  that  the  principal  shall  become  due  if  the  inter- 
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e^t  is  not  paid  when  it  falls  due.  the  note  secured  by  such  mortgage  will  be  consid- 
ered as  due  af^er  a  failure  to  pay  tlie  interest  at  the  time  agreed,  although  no  pro- 
vision to  that  effect  is  inserted  in  the  note  itself. 

Appeal  from  Des  Moines  district  court. 

Action  to  cancel  a  note  and  mortgage  on  the  alleged  ground  that  the  same 
were  given  without  consideration.  T.  C.  Scholes  intervened  as  indorsee  of 
the  note,  and  ask(>d  for  judgment  thereon,  and  foreclosure  of  the  mortgage. 
Judgment  and  decree  were  rendered  in  favor  of  Scholes,  as  prayed  by  him. 
The  plaintiff  appeals. 

T.  J,  Trulock,  for  appellant.    T.  C.  Whitely,  for  appellees. 

Adams,  0.  J.  The  note  and  mortgage  were  given  to  the  defendant  Susan 
AVhitaker,  and  were  by  her  sold  and  transferred,  by  indorsement  of  tlie  note 
before  maturity,  to  the  inter venor,  Scholes.  He  insists  that  the  note  is  ne- 
gotiable, and  that  he  is  an  innocent  purchaser  for  value,  and  must  be  pro- 
tected even  though  it  were  true,  as  alh^ged,  that  the  note  was  without  con- 
sideration. The  question  as  to  whether  the  note  is  negotiable  or  not  is  not 
free  from  difficulty;  but  we  have  not  found  it  necessary  to  determine  it,  be- 
cause we  think  that  the  note  is  not  without  consideration.  The  circumstances 
under  which  it  was  given  were  substantially  as  follows:  In  1875  the  plain- 
tiff lost  his  wife  by  death.  He  had  a  daughter,  Ada  Clayton,  a  little  less 
than  five  ye^irs  old.  for  which,  as  he  thought,  he  was  not  able  to  furnish  a 
suitable  home.  The  defendants  Susan  Whitaker  and  her  husband,  James 
"VVhi taker,  offered  to  adopt  her,  and  the  plaintiff  accepted  the  offer.  Arti- 
cles of  adoption  between  him  and  the  Whitakers  were  entered  into,  which 
were  dated  December  2,  1875,  and  the  Whitakers  took  the  child  home,  and 
assumed  the  custody  of  it  as  their  own.  Soon  afterwards  the  plaintiff  began 
to  feel  the  loss  of  tlie  child,  and  began  to  look  forward  to  having  a  home  again 
in  which  the  child  could  be  cared  foracconHng  to  its  needs.  He  accordingly 
applied  to  the  Whitakers  to  allow  him  to  adopt  the  child  from  them.  They, 
it  seems,  were  not  unwilling  that  he  should. «  Mr.  Whitaker  had  gone  to 
£urope,  and  Mrs.  Whitaker  had  formed  the  plan  of  following  him  the  next 
spring.  It  was  accordingly  agreed  that  the  plaintiff  should  adopt  the  child, 
and  reassume  in  law  the  relation  which  all  the  while  existed  by  nature. 
From  this  time  it  seems  that  the  Whitakers  no  longer  looked  upon  the  child 
as  theirs.  The  plaintiff,  however,  did  not  immediately  adopt  her.  His  plans, 
as  we  infer  from  the  evidence,  miscarried  in  regard  to  the  re-establishment 
of  his  home.  He  asked  the  Whitakers,  therefore,  to  keep  the  child  for  him 
until  his  home  was  in  a  condition  to  receive  her,  and  he  agreed  in  the  mean 
time  to  compensate  them  for  so  doing.  The  plaintiff  delayed  in  the  matter 
about  seven  years;  the  agreement,  in  the  mean  time,  that  he  should  eventu- 
ally be  allowed  to  adopt  the  child  being  kept  good.  In  March,  1883,  articles 
of  adoption  according  to  the  long-subsisting  agreement  were  drawn  and 
signed.  The  plaintiff,  however,  was  not  conveniently  able  to  pay  for  the 
keeping  of  the  child  as  he  had  agreed;  but  the  amount  due  under  the  agree- 
ment was  ascertained,  and  the  plaintiff  gave  his  note  and  mortgage  for  the 
same,  which  are  the  note  and  mortgage  in  question. 

The  plaintiff  insists  that  the  note  is  without  consideration,  because  it  was 
given  to  Mrs.  Whitaker  for  boarding  her  own  child;  but,  in  our  opinion,  his 
position  cannot  be  sustsiined.  While  it  is  true  that  Mrs.  Whitaker's  legal  re- 
lation as  mother  to  the  child  continued  until  the  articles  of  adoption  retrans- 
f erring  the  child  were  drawn  and  signed,  which  was  after  the  board  in  ques- 
tion was  furnished,  it  is  also  true  that  in  some  respects,  and  in  material  re- 
spects, the  relation  had  become  changed.  After  the  agreement  was  made, 
neither  the  Whitakers  nor  the  child  could  look  upon  the  union  as  permanent. 
The  child  was  liable  to  be  returned  to  its  natural  father  at  any  time.  There 
'was  no  basis  in  such  a  relation  for  the  cultivation  and  growth  of  a  parental 
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or  filial  attachment.  So  far  as  the  Whitakers*  affectional  relations  were  con- 
cerned, the  child  was  a  boarder,  and  only  that  It  was  with  the  Whitakers 
during  its  unserviceable  years,  and  essentially  as  a  boarder.  It  seems  to  ub- 
that  the  plaintiff,  in  trying  to  repudiate  his  note,  is  trying  to  avail  himself  of 
a  technicality,  to  enable  him  to  perpetrate  a  moral  wrong.  We  think  that* 
under  the  circumstances  shown,  the  note  was  not  without  consideration. 

But  it  is  insisted  that  even  if  this  is  so  the  court  erred  in  rendering  judg- 
ment for  the  amount  of  the  note,  because  it  is  said  the  note  had  not  become 
due.  The  note,  it  appears,  was  made  payable  in  six  years  from  date,  and 
that  time  had  not  expired.  It  may  be  conceded,  therefore,  that  the  note,  ac- 
cording to  its  terms,  had  not  become  due.  But  the  plaintiff  stipulated  in  the 
mortgage  that,  '*if  the  interest  remains  unpaid  for  six  months  after  due,  the 
whole  amount  shall  become  due  and  payable  at  once."  This  stipulation  is 
not  inconsistent  with  the  terms  of  the  note,  and  must  be  read  in  connection 
with  it.  It  seems  to  be  conceded  that  interest  remained  unpaid  six  months 
after  the  same  became  due.  It  follows  that,  in  our  opinion,  the  principal 
had  become  due,  and  that  the  court  did  not  err  in  so  holding. 

The  plaintiff  prayed  that  the  articles  of  adoption  by  wliich  the  child  was  re- 
transferred  to  him  should  be  set  aside  and  canceled.  But  we  see  nothing  in 
the  case  which  we  think  would  justify  such  a  decree.    Affirmed. 
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SUPREME  COURT  OF  ITEBRASKA. 


Van  Sant  v.  Bun^EB. 
Filed  March  17. 1886. 

1.  Public  Lands— Rulinob  of  United  States  Land-Ofpicbbb— Reb  AdjudioatAi 

The  nilings  of  a  register  and  recorder  of  a  govern meiit  land-office  upon  a  ques- 
tion of  fact,  as  to  the  rights  of  respective  claimants  to  land  under  the  laws  or  the 
Uiuted  States,  in  matters  properly  before  them  for  decision,  and  which  are  unre- 
versed and  in  full  force,  cannot  be  questioned  collaterally. 

2.  CoDKTs — Presdmptioiis. 

Lc^al  presumptions  are  in  favor  of  the  regularity  of  the  proceedings  of  courts 
established  by  law  in  matters  over  which  they  have  jurisdiction. 

Error  from  Gage  county. 

Bale  ct-  Bourne,  for  plaintiff.    Origgs  cfr  DobbSf  for  defendant*. 

Reese,  J.  The  original  action  in  this  case  was  in  ejectment.  The  suit 
wiis  instituted  by  defendant  in  error.  Plaintiff  in  error  by  his  answer  alleged 
that  on  the  twenty-third  of  June,  1881,  one  Yalmore  J.  Smith  made  applica- 
t.on  to  the  public  land-offlce  to  purchase  the  land  in  question,  under  the  act 
of  congress  of  March  3,  1879,  being  '*An  act  to  amend  'An  act  to  provide  for 
the  sule  of  a  portion  of  the  reservation  of  certain  confederated  tribes  of 
Indians;'  "  tliat  his  application  was  accepted  by  the  register  and  receiver  of 
siiid  lantl-office,  and  that  on  the  seventeenth  day  of  November,  1882,  Smith 
sold  and  conveyed  said  land  to  defendant  in  error;  that  the  sale  was  without 
consideration,  and  void  as  against  the  rights  of  plaintiff  in  error,  said  Smith 
npver  having  obtained  title  to  the  land,  or  any  legal  or  equitable  right 
ilierein;  that  the  law  under  which  Smith's  application  to  purchase  was  hiade, 
required  actual  settlement  upon  the  land  as  a  condition  precedent  to  the  right 
to  purcliase,  and  that  Smith  made  no  such  settlement,  and  never  has  done  so. 
It  is  alHo  alleged  that  defendant  in  error  has  made  no  actual  settlement  as 
required  by  law,  and  that  his  pretended  title  is  in  fraud  of  the  rights  of 
])laintiff  in  error.  It  is  also  alleged  that  on  the  twentieth  day  of  March, 
18^-),  plaintiff  in  error  made  application  to  the  local  United  States  land-ofl9ce 
at  I^Htrice  to  purchase  the  land  in  dispute,  and  then  offered  to  prove  that  he 
w:is  the  only  person  who  had  ever  made  actual  settlement  upon  the  land,  and 
that  defendant  in  error,  and  his  grantor,  Smith,  had  failed  to  comply  with  the 
requirements  of  the  law  regulating  the  sales  of  said  lands.  This  application 
of  the  plaintiff  in  error  was  rejected  by  the  register  and  receiver  of  the  land- 
oflice.  That  on  the  twenty-first  of  March,  1883,  plaintiff  in  error  made 
actual  settlement  on  the  land,  and  has  lived  thereon  continually  ever 
since,  making  lasting  improvements  thereon,  of  the  value  of  about  $475. 
Defendant  in  error  demurred  to  this  answer,  and  the  demurrer  was  sustained 
by  tlie  district  court.    This  ruling  is  here  assigned  for  error. 

The  act  of  congress  referred  to,  and  under  which  plaintiff  in  error  claims 
to  have  made  his  settlement  and  offer  of  proof,  was  the  act  of  March  8, 
1879;  being  ''An  act  to  amend  'An  act  to  provide  for  the  sale  of  a  portion  of 
the  reservation  of  the  confederated  Otoe  and  Missouri  and  Sac  and  Fox  of 
the  Missouri  tribe  of  Indians,  in  the  states  of  Kansas  and  Nebraska.'  "  That 
portion  of  the  act  which  bears  upon  the  question  of  the  application  to  pur- 
cluise,  and  which  can  apply  to  the  case  at  bar,  is  as  follows:  "That,  after  the 
Biirvey  and  appraisement  of  said  lands,  the  secretary  of  the  interior  shall  be, 
and  is  hereby,  authorized  to  offer  one  hundred  and  twenty  thousand  acres* 
from  the  western  side  of  the  same,  for  sale,  through  the  United  States  pub- 
lic land-office  at  Beatrice,  Nebraska,  in  tracts  not  exeeeding  one  hundred  and 
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sixty  acres,  for  cash,  to  actual  settlers,  or  persons  who  shall  make  oath  before 
the  register  or  receiver  of  the  land-office  at  Beatrice,  Nebraska,  that  they  in- 
tend to  occupy  the  land  for  authority  to  purchase  which  they  make  applica- 
tion, and  who  shall,  within  three  months  from  the  date  of  such  application, 
make  a  permanent  settlement  upon  the  same,  in  tracts  not  exceeding  one 
hundred  and  sixty  acres  to  each  purchaser."     20  U.  S.  St.  at  Large,  471. 

So  far  as  is  sliown  by  the  answer,  no  effort  was  ever  made  to  procure  a  re- 
view of  the  ruling  of  the  register  and  receiver,  by  an  appeal,  either  to  the 
commissioner  of  the  general  land-office,  or  the  secretary  of  the  interior.  For 
aught  that  appears  in  the  answer,  plaintiff  in  error  was  fully  satisfied  with 
the  ruling  of  the  officers  of  the  government  land-office  in  Beatrice,  by  which 
his  application  to  purchase  was  rejected.  It  appears  that  the  rejected  appli- 
cation of  plaintiff  in  error  to  purchase  was  not  made  until  nearly  two  years 
after  the  accepted  application  of  Smith  was  made,  and  about  four  months 
after  the  sale  by  Smith  to  defendant  in  error.  It  is  true,  the  answer  alleges 
that  no  settlement  was  ever  made  on  the  land  by  Smith  prior  to  his  applica- 
tion to  purchase,  but  th^re  is  no  allegation  that  the  proof  of  the  intention  to 
occupy  was  not  made  as  required  by  the  act  above  quoted.  The  presumption 
is  that  the  law  was  complied  with,  that  the  officers  did  their  duty,  and  that 
the  proceedings  were  regular.  The  question  of  settlement  must  have  been 
presented  to  and  passed  upon  by  the  officers  of  the  government  before  the 
title  of  Smith  could  be  obtained.  No  allegations  of  fraud  are  made  with  re- 
gard to  his  purchase.  The  questions  of  fact  presented  by  his  application,  as 
well  as  those  of  plaintiff  in  error,  were  decided,  and  those  decisions  cannot 
be  collaterally  assailed.  They  are  final.  Smiley  v.  Sampson,  1  Neb.  56; 
Kinney  v.  Degman,  12  Neb.  237;  S.  C.  11  N.  W.  Rep.  318;  Rush  Y^VaUn- 
tine,  12  Neb.  513;  S.  C.  11  N.  W.  Rep.  746. 

It  may  be  said  the  first  decision  was  ex  parte,  so  far  as  plaintiff  in  error 
w^as  concerned,  and  this  may  be  conceded,  as  it  was  long  before  he  asserted 
any  claim  to  the  property;  but  this  does  not  aid  him,  for  his  alleged  settle- 
ment was  not  made  until  long  after  the  rights  of  Smith  had  been  established, 
and  his  purchase  approved  by  the  government.  In  such  case  it  would  seem 
that  the  general  government  only  could  complain,  if  dissatisfied  with  the 
sale. 

We  see  no  error  in  the  ruling  of  the  district  court,  and  it  is  affirmed. 
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Hamlin  and  another,  Partners,  etc.,  v.  ScoauLTE. 
Filed  March  1,  1880. 

1.  Real  Ebtatb  Agents— Commissiokb,  when  Earned. 

A  real  estate  agent  employed  to  procure  a  purchaser  of  real  estate,  but  not  to  ex- 
ecut«  a  contract  on  behalf  of  the  seller,  is  entitled  to  his  compensation,  where  it 
appears  that  he  has  procured  such  purchaser,  able,  ready,  and  willing  to  make  and 
complete  the  purchase  upon  the  terms  stipulated  between  such  agent  and  his  prin- 
dpal,  though  in  consequence  of  the  default  of  the  seller,  or  his  inability  to  make  a 
good  title,  no  sale  is  finally  consummated. > 

2.  Same— Failure  of  Venoob  to  Comply  with  Terms  of  Sale. 

Ajid  where  it  appeared  as  a  part  of  the  terms  and  conditions  stipulated  between 
the  vendor  and  his  agents,  upon  which  a  purchaser  was  to  be  procured,  that  it  was 
understood  that  the  vendor's  wife  should  unite  in  the  sale,  and  also  in  a  warranty 
deed  of  the  premises,  (it  being  necessary  to  a  good  title,)  and  a  purchaser  was  pro- 
cared  by  such  agents,  ready  and  willing  to  take  the  property  and  complete  the  pur- 
chase on  such  terms,  but  the  sale  was  not  consummated  through  the  vendor's  failure 
to  comply  with  such  conditions,  and  because  of  the  refusal  of  the  wife  to  ratify 
and  consent  to  such  sale,  held,  that  a  pnma  facie  case  was  made  in  behalf  of  such 
agents  for  a  recovery  against  their  principal  for  their  compensation. 

Appeal  from  a  judgment  of  the  district  couit,  Hennepin  county. 
W»  B,  Hale,  for  appellants,  Ilobart  O.  Hamlin  and  another,  Partners,  etc. 
Uelandf  Sliores  <&  Holt,  fox  respondent,  John  Schalte. 

Vanderbuboh,  J.  It  appears  by  the  amended  complaint  that  the  plain- 
tiffs, real  estate  brokers,  were  employed  by  defendant  to  procure  a  purchaser 
for  certain  specified  terms,  contemplating  the  execution  and  delivery  of  a 
deed  of  the  premises,  a  cash  payment  by  the  purchaser,  and  security  for  the 
deferred  payments.  It  further  appears  that  the  plaintiffs  did  succeed  in  find- 
ing a  purchaser  who  was  ready  and  willing  to  buy  the  property  on  the  pro- 
posed terms,  and  that  thereupon,  acting  on  behalf  of  defendant  and  his  wife, 
who  they  assumed  would  Join  in  the  deed,  they  entered  into  a  written  con- 
tract with  such  purchaser.  It  does  not  appear,  however,  that  they  were  au- 
thorized to  sign  a  written  contract  on  behalf  of  the  parties,  and  it  is  alleged 
in  the  answer,  and  stands  admitted  upon  the  record,  that  the  defendant's  wife 
did  not  consent  to  or  ratify  the  contract.  Such  contract  expressed  the  terms 
as  theretofore  fixed  by  defendant,  and  also  provided  that  the  wife  was  to  be 
a  party  to  the  conveyance.  The  amended  complaint  further  shows  that  the 
plaintiffs  thereupon  notified  the  defendant  of  what  they  had  done  in  the  prem- 
ises* ''and  read  to  him  the  contract,  whereupon  the  defendant  fully  assented 
to  and  ratified  the  said  contract,  and  all  the  acts,  matters,  and  things  done 
by  said  plaintiffs  in  procuring  said  purchaser  and  in  signing  said  contract;" 
but  that,  at  his  request,  certain  changes  in  the  terms  of  the  agreement  in  ref- 
erence to  the  deferred  payments  were  made,  and  verbally  assented  to,  and 
satisfactorily  arranged  between  the  parties,  through  the  agency  of  the  plain- 
tiffs. The  negotiations  were  continued  through  the  plaintiffs  until  the 
minds  of  the  parties  met  as  to  the  terms  of  the  sale  and  nature  of  the  con- 
tract. It  also  appears  that  the  purchaser  has  at  ail  times  since  been  ready 
and  willing  to  complete  the  purchase  of  the  property  upon  the  terms  men- 
tioned in  the  contract  as  modified,  and  to  fully  perform  the  same  on  his  part. 

It  is  insisted  by  the  defendant  that  the  complaint  does  not  show  that  the 
plaintiffs  have  earned  their  commissions  or  procured  a  purchaser  ready  and 

^  See  note  at  end  of  case. 
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willing  to  take  the  property  upon  defendant's  terms,  because  his  wife  is  made 
a  party  to  the  agreement  without  her  authority,  and  that  defendant  could  only 
be  bound  by  a  contract  with  himself  alone;  but  we  think  it  was  competent 
for  defendant,  assuming  to  act  for  himself  and  wife,  to  employ  the  plaintiffs 
and  authorize  them  as  real  estate  brokers  to  procure  a  purchaser  upon  tlie 
terms  alleged  to  have  been  authorized  or  ratified  by  him,  and,  among  other 
things,  to  provide  that  his  wife  should  join  in  the  contract  or  deed  in  order  to 
assure  the  acquisition  of  her  interest  and  a  clear  title.  He  could  make  such 
terms  if  he  chose  to  do  so,  whether  he  was  able  to  comply  with  them  or  not  as 
respects  his  wife's  interest.  That  would  be  a  matter  which  would  concern  him, 
and  not  his  agents.  The  plaintiffs  were  not  employed  to  make  the  final  con- 
tract between  the  parties,  but  to  find  a  purchaser  for  the  property;  and  tlie 
memorandum  made  by  them  may  be  considered,  for  the  purposes  of  this  case, 
as  in  the  nature  of  a  proposition  submitted  to  the  defendant,  including  the 
terms  and  conditions  of  the  purchase;  and,  independently  of  the  extent 
of  the  agents'  authority  in  the  first  instance,  he  might  ratify  or  modify  it  if, 
as  the  final  result  of  the  negotiations,  it  appears  that  they  have  procured  a 
purchaser  for  the  property  upon  the  defendant's  terms.  The  complaint 
should  be  held  sufficient,  and  the  mere  fact  of  his  refusal  or  inability  to  pro- 
cure his  wife's  assent  or  signature  to  the  deed  or  contract  ouglit  not,  as  be- 
tween him  and  them,  be  held  sufficient  to  defeat  the  action.  It  is  plain 
enough,  if  the  complaint  be  true,  that  the  defendant  understood  the  terras  of 
the  contract  just  as  they  were  understood  by  tlie  plaintiffs  and  the  purchaser, 
and  that  the  conditions  of  the  proposed  sale  required  his  wife  to  join  in  it. 
It  was  necessary  that  the  wife  should  join  in  order  to  give  the  purchaser  a 
good  title;  and  the  provision  in  the  contract  had  respect  to  the  title.  And 
this  was  the  view  of  the  case  taken  by  this  court  on  the  former  appeal,  (31 
Minn.  488;  S.  0. 18  N.  W.  Bep.  415,)  where  it  was  held  that  it  was  no  valid 
ground  of  objection  to  a  recovery  by  plaintiffs  that  the  contract  required 
the  wife  to  join,  but  it  did  not  then  appear  that  the  terms  of  sale  were  other- 
wise in  conformity  with  defendant's  instructions. 

The  rule  is  well  established  that  the  broker  is  entitled  to  recover  his  com- 
pensation, where  a  purchaser,  procured  through  his  agency,  is  able,  willing, 
and  ready  to  complete  the  purchase  on  the  terras  mutually  stipulated  between 
the  parties,  although  through  the  default  of  tlie  seller,  or  his  inability  to  ful- 
fil] the  terms  on  his  part  or  make  a  good  title,  no  sale  is  finally  consum- 
mated. Stillman  v.  MitchelU  2  Kobt.  537;  Holly  v.  Gosling,  3  E.  D.  Smith, 
264;  Chilton  v.  Butler,  1  E.  D.  Smith,  150;  Doty  v.  Miller,  43  Barb.  529; 
Armstrong  v.  Wann,  29  Minn.  126,  S.  C.  12  N.  W.  Bep.  345,  and  cases  cited; 
Jones  V.  Adler,^  Md.  442;  Phelan  v.  Gardner,  43  Cal.  306;  Rupp  v.  Samp- 
son, 16  Gray,  401;  Moses  v.  Bierling,  31  N.  Y.  462;  Mooney  v.  Elder,  56 
N.  Y.  240;  Barnard  v.  Monnot,  ^42  K.  Y.205;  Lynch  v.  MoKenna,  58  How. 
Pr.  42;  Kook  v.  Bmmerling,  22  How.  69. 

Respondent's  main  point  is  that  it  does  not  appear  that  the  purchaser  was 
ready  and  willing  to  contract  with  defendant  alone,  and  that  he  could  not 
ratify  an  unauthorized  contract  on  behalf  of  his  wife.  But  these  objections 
go  rather  to  the  question  of  the  defendant's  ability  to  fulfill  the  terms  agreed 
on  and  contained  in  the  negotiations,  and  not  to  the  terms  upon  which  plain- 
tiffs were  authorized  to  procure  a  purchaser.  Such  was  not  the  contract 
contemplated  here.  It  must  have  been  in  the  minds  of  the  parties,  principal 
and  agents,  and  mutually  understood,  that  the  wife  should  join;  and  we 
think  it  is  clear  that  the  terms  of  their  employment  would  be  satisfied  if  they 
found  a  purchaser  ready  and  willing  to  purchase,  not  merely  on  the  terms 
agreed  as  to  price  and  security,  but  also  on  the  condition  that  his  wife  should 
be  bound  by  the  contract.  If  an  executory  contract  had  been  made  with  de- 
fendant alone,  in  which  he  had  stipulated  that  his  wife  should  join  in  and 
be  a  party  to  a  warranty  deed  of  the  property  in  order  to  a  perfect  title,  and 
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«he  should  thereafter  refuse  so  to  do,  the  purchaser  might  refuse  to  complete 
the  purchase  for  that  reason;  and  the  practical  distinction  between  such  a 
case  and  the  Ciise  at  bar  would  appear  to  be  quite  insubstantial,  as  respects 
the  relations  of  the  vendor  and  his  agents,  which  may  properly  be  determined 
by  the  stipulations  they  make  between  themselves.  If,  then,  the  purch^iser 
in  this  ciuse  was. procured  upon  terms  in  conformity  with  which  the  vendor 
^sumed  to  be  prepared  to  sell,  and  stipulated  for  by  himself,  he  ought  not  to 
object,  as  against  the  claim  of  ills  agents,  that  he  had  no  authority  to  make 
such  terms.  Otherwise  he  would  be  permitted,  not  only  to  disappoint  the 
purchaser,  but  also  deprive  them  of  their  compensation,  fairly  earned,  through 
collusion  with  his  wife,  or  his  inability  to  persuade  her  to  join  in  the  deed. 
Judgment  reversed. 

NOTE. 

The  contract  of  a  broker  in  the  case  of  a  n^otiation  for  the  sale  of  the  land  is  to  bring 
the  propused  buver  and  seller  together,  and  if  the  former  is  able,  willine,  and  ready  to 
purchase  upon  tne  terms,  the  broker  is  empowered  to  negotiate  a  sale  of  the  property; 
oat  if  the  seller  capriciously  refuses  to  complete  a  sale,  ht  will  be  liable  for  the  amount 
of  the  commissions.     Fisk  v.  Henarie,  (Or.)  9  Pac.  Rep.  322. 

A  broker  einployed  to  sell  real  estate  must  produce  a  person  who  ultimately  becomes 
a  purcliaser  before  he  is  entitled  to  his  commisdionf  unless  his  failure  to  do  so  is  oc- 
casioned bv  tlie  fault  of  the  vendor.  Riciiardd  v.  Jackson,  31  Md.  250 ;  Stewart  v.  Mur- 
ray, 92  Ind.  513.  Where  a  person  introduced  by  a  broker  enters  into  an  agreement  to 
purchase,  but  he  afterwards  fails  to  consummate  it,  the  broker  will  not  be  entitled  to  his 
comtnission.    Kimberlv  v.  Henderson,  29  Md.  612. 

lu  Tombs  V.  Alexaniler,  101  Mass.  255,  the  owner  employed  a  broker  to  sell  certain 
real  estate  at  a  fixed  compensation,  advising  him  of  his  title.  The  broker  found  a  cus- 
tomer, and  brought  him  to  the  owner,  but  no  sale  was  etfected  on  account  of  the  defec- 
tive con  lition  of^the  owner's  title.  It  was  held  that  the  broker  was  not  entitled  to 
compensation  on  the  contract  for  services. 

In  Walker  v.  Tirrell,  101  Mass.  257,  the  defendant  sent  a  proposal  to  a  broker  in  these 
words:  **lf  you  send,  or  cause  to  be  sent,  to  me.  by  advertisement  or  otherwise,  any 
party  with  whom  I  luav  see  fit  and  pro|ier  to  effect  a  sale  or  exchange  of  my  real  estate, 
above  described.  I  will  pay  you  the  sum  of  $200."  The  broker  found  a  person  who 
proposed  tit  purchase  the  property,  but  the  sale  was  not  effected,  and  the  court  held 
that  tlie  broker  was  not  entitled  to*  his  commission. 

h\  I.K>ve  V.  Miller,  53  Ind.  294,  the  owner  of  real  estate  agreed  with  a  broker  that  if 
the  latter  would  **  find  a  purchttser,  or  make  a  sale  of  said  real  estate,^'  he  would  ^ive 
said  broker  a  certain  sum  as  commission.  The  broker  procured  a  person  to  enter  into 
a  legal  and  binding  contract  with  the  owner  to  purcha<«e  said  real  estate,  but  he  after- 
wards refused  to  perform.  It  was  held  that  the  broker  was  entitled  to  the  sum  agre^^ 
upon  as  coiuinission. 

A  ^arty  having;  employed  a  broker  to  sell  real  estate,  may,  notwithstanding,  negoti- 
ate himself,  and  if  he  does  so  without  any  agency  of  the  broker,  he  is  not  liable  to  the 
latter  for  a  commission.  To  entitle  the  broker  to  his  commission,  he  must  bean  effi- 
•cient  agent  in,  or  the  procuring  cause  of,  the  contract  of  sale.  McCIave  v.  Paine,  49  N. 
Y.fi61. 

It  is  said  in  Vinton  v.  Baldwin,  88  Ind.  104,  that  a  broker  employed  to  procare  a  loan 
for  a  commission  is  entitled  to  his  commission  on  finding  a  person  abla  and  wilUng  to 
make  the  loan,  although  the  principal  declined  to  take  it. 


AxDBEWS  and  others,  Copartners,  etc.,  v,  School-Distriot  Ko.  4  of  Otteb 

Tail  County. 

Filed  March  9,  1886. 

1.  EsTOPPEi/— Juixjinnrrs  ow  Merits  iw  Formkb  Suit. 

To  constitute  a  bar  to  a  second  action,  a  former  suit  involving  the  same  subject- 
matter  or  cause  of  action  must  have  been  determined  upon  the  merits. 

2.  Same— JunoMENT  or  Dismiss>il. 

Judgment  in  favor  of  defendant  upon  a  dismissal  of  a  former  action  before  final 
submission  is  a  final  determination  of  the  particular  suit,  but  not  upon  the  merits. 

3.  Same— AiBER  ob  Explanation  by  Record. 

Such  Judgment,  if  not  strictly  in  proper  form,  may  be  aided  or  explained  by 
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otlier  parts  of  the  record  not  inconsistent  therewith  in  determining  what  disposi- 
tion of  the  case  was  actually  made. 

4.  Same— Plea  of  Former  Suit  Insufficient. 

Plea  of  former  adjudication  held  insufficient  which  was  not  alleged  to  have 
been  on  tlie  merits,  and  wherein  it  is  averred  that  the  iudgment  relied  on  was 
entered  in  pursuance  of  an  order  talcing  the  caselrom  the  jury  before  it  was  finally 
submitted,  and  granting  defendant's  motion  for  judgment  in  his  iavor  upon  the 
pleadings  and  the  evidence  of  the  plaintiff. 

Appeal  from  an  order  of  the  district  court.  Otter  Tail  county. 

Chas.  L.  Lewis,  for  appellants,  A.  H.  Andrews  and  others,  copartners, 
etc.  Clapp,  Woodard  dk  Cowie,  for  respondent.  School-district  Ko.  4  of  Otter 
Tail  county. 

Yanderburgh,  J.  This  action  is  for  the  value  of  goods  alleged  to  have 
been  sold  and  delivered  to  the  defendant.  The  plaintiffs'  allegations  are  de- 
nied by  the  answer,  which  also  sets  up  as  new  matter  a  former  adjudication 
in  bar.  As  the  demurrer  to  the  denials  was  properly  overruled,  (C  N.  Nelson 
Lumber  Co,  v.  Carney,  25  S.  W.  Rep.  406,)  we  need  only  inquire  as  to  the 
sufficiency  of  the  answer  in  respect  to  the  alleged  former  adjudication. 

To  work  an  estoppel  the  former  suit  must  have  been  determined  on  the 
merits.  It  appears  from  the  answer  in  this  action  that  upon  the  trial  of  the 
former  suit,  after  the  plaintiffs  had  submitted  their  evidence,  the  defendant 
made  a  motion  for  "judgment  upon  the  pleadings  and  evidence  now  before 
the  court"  and  that  thereupon  tlie  court  granted  the  motion,  and  directed 
that  judgment  should  be  accordingly  so  entered  for  the  defendant.  The  de- 
cision of  this  motion  necessarily  determined  the  question  as  to  the  sufficiency 
of  the  plaintiffs*  evidence  "to  substantiate  their  clainji  or  right  to  recover;" 
hence  the  only  judgment  that  the  court  could  properly  order  at  that  stage  of 
the  case  was  a  judgment  of  dismissal.  Gen.  St.  1878,  e.  66,  §  262,  sub.  3; 
Graver  v.  Christian,  26  N.  W.  Rep.  8.  A  dismissal  before  final  submission 
is  not  a  bar  to  a  subsequent  action,  and  no  finding  or  verdict  is  required  in 
such  case.  Thompson  v.  Myrick,  24  Minn.  10.  Before  final  submission* 
therefore,  the  court  may  take  a  case  from  the  jury,  and  dispose  of  it  upon  the 
evidence  without  a  verdict,  which  would  properly  be  a  dismissal;  and  so,  after 
submission,  it  may  order  a  verdict,  which  would  be  a  disposition  upon  the  mer- 
its.    Woodling  v.  KniokerhofJcer,  31  Minn.  271;  S.  0.  17  N.  W.  Rep.  387. 

Taking  the  case  from  the  jury  as  alleged  was  not  a  disposition  of  the  case 
upon  the  merits,  and  it  is  not  to  be  presumed  that  the  court  erroneously 
rendered  judgment  upon  the  merits,  and  for  aught  that  we  can  see,  the  order 
for  judgment  made  was  consistent  with  and  would  warrant  a  judgment  of 
dismissal;  and  it  is  not  alleged,  nor  does  it  affirmatively  appear,  that  the 
judgment  was  rendered  upon  the  merits.  A  particular  action  is  finally 
terminated  by  a  judgment  of  dismissal  in  favor  of  the  defendant  as  well  as 
upon  the  merits.  Bowling  v.  Polack,  18  Cal.  626.  A  judgment  in  form  for 
the  defendant  may  or  may  not  be  upon  the  merits.  In  either  case  the  plain- 
tiff takes  nothing,  which  was  the  common-law  form,  though  the  prelimi- 
nary recitals  were  variant.  Freem.  Judgm.  261.  A  judgment  of  dismissal, 
however,  is  ordinarily  in  practice  so  expressed:  but  if  not  such  in  form,  or 
it  is  ambiguous,  it  may  be  aided  or  explained  by  other  parts  of  the  record  not 
inconsistent  with  it,  to  show  what  disposition  of  the  case  is  involved  in  the 
judgment.  Burwell  v.  Knight,  51  Barb.  269;  Deccter  v.  Clarke  22  How.  Pr. 
289;  Boom  v.  St.  Paul  F.,  etc.,  Co.,  33  Minn.  253;  S.  0.  22  N.  W.  Rep.  538. 
The  record,  however,  can  not  be  contradicted  or  impeached  collaterally,  though 
it  be  erroneous.  Qreen  v.  Clark,  5  Denio,  505;  Audtibon  v.  EosceUior  Ina, 
Co.,  27  N.  Y.  221.  In  such  cases  the  aggrieved  party  must  seek  bis  remedy 
by  appeal,  or  in  proper  cases  by  motion,  in  the  same  action.  We  think,  there- 
fore, that  it  does  not  appear  from  the  answer  that  the  former  judgment  was 
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upon  the  merits,  and  a  bar  to  this  action;  and  on  this  ground  the  demurrer 
should  have  been  sustained. 

2.  But  we  tliink  the  court  wasrightin  holdingthat  the  identity  of  the  causes 
of  action  in  this  and  the  former  suit  is  sufl^ciently  shown  by  the  answer. 
They  are  alleged  to  be  the  same,  and  it  may  be  fairly  inferred  from  the  face  of 
the  two  complaints  that  they  involve  the  same  subject-matter.  In  each  case 
the  sale  and  delivery  of  the  goods,  together  with  the  value  thereof,  are  alleged; 
and  for  aught  that  appears,  there  might  have  been  a  recovery  in  the  former 
suit,  thougii  the  school-district  orders  set  out  in  the  complaint  therein  were 
legally  defective  or  informally  issued.     Thompson  v.  Myrick,  24  Minn.  4. 

Order  reversed,  and  cause  remanded  for  further  proceedings. 


HoBEL,  Adm'r,  etc.,  v,  Chicago,  M.  &  St.  P.  Ry.  Co. 
Filed  March  12.  1886. 

1.  Nbgligkxce— Evidence — Question  fob  Jury. 

A  servant  of  the  defendant  had  been  three  or  four  days  engaged  as  a  brakemau 
and  as  one  of  a  station  yard  crew,  he  being  previously  a  stranger  to  the  locality. 
While  descending  from  a  moving  freight  car  Ly  a  side  ladder,  he  was  swent  off  bv 
a  trestle  standing  14^  inches  from  the  side  of  the  car,  and  killed.  Case  consideredsuf- 
ficient  to  go  to  the  jury  upon  the  Questions  (1)  of  defendant's  negligence;  (2) 
as  to  whether  the  servant  knew  this  aanger,  or  was  chargeable  with  want  of  ordi- 
nary prudence  if  he  had  failed  to  inform  himself  of  it,  so  that  he  should  be  deemed 
to  have  assumed  the  risk ;  and  (3)  as  to  his  contributory  negligence. 

2.  Same— Action  fob  Dbath^Damaoeb. 

In  a  statutory  action  to  recover  for  death  caused  by  negligence,  when  the  next  of 
kin  fur  whose  benefit  the  action  is  prosecuted  were  so  related  to  the  deceased  as  to 
be  entitled  to  his  services,  or  to  support  from  him,  (e.  g.^  the  father  of  a  minor  son,) 
tlie  law  presumes  some  loss.  It  appearing  that  the  deceased  was  a  man  engaged  in 
active  employment,  presumably  remunerative,  and  that  he  was  nine  months  less 
than  twenty-one  years  of  aee,  a  recovery  might  be  had  in  behalf  oif  the  father  of 
more  than  merely  nominal  damages.^ 

Appeal  from  an  order  of  the  district  court,  Dakota  county. 
Qore  d-  Fletcher,  for  appellant,  Frank  Robel,  Adm'r,  etc.     W.  ff,  Norris, 
for  respondent,  Chicago,  M.  &  St.  P.  Ry.  Co. 

Dickinson,  J.  Action  under  the  statute  to  recover  damages  for  alleged 
negligence  resulting  in  the.  death  of  the  plaintifTs  intestate.  At  the  trial, 
and  upon  the  evidence  presented  on  the  part  of  the  plaintiff,  the  court  directed 
a  nonsuit  upon  the  ground  that  the  deceased  was  chargeable  with  contribu- 
tory negligence.  The  following  facts  were  shown  by  the  evidence:  The  acci- 
dent occurred  in  the  day-time,  upon  a  side  track  of  the  railroad,  at  Hastings. 
This  track,  running  east  and  west,  at  the  place  of  the  injury  runs  under  or 
through  a  trestle-work  structure,  extending  from  the  river  south,  across  this 
tnick,  to  a  grain  elevator  standing  a  considerable  distance  from  it.  This 
trestle-work  supported  a  rail  or  tram  way  which  was  used  for  transporting 
grain,  by  means  of  cars,  from  the  elevator  to  the  railroad  track,  to  be  there 
transferred  to  the  railroad  cars,  and  also,  perhaps,  to  transport  grain  to  tlie 
river.  The  trestle-work  was  of  about  the  height  of  the  top  of  a  box  freight 
car.  To  enable  cars  to  pass  through  without  obstruction,  a  section  of  the 
tram-way  over  the  track  was  hinged  on  one  side,  so  that  it  might  be  swung 
into  an  nprigbt  position.  When  in  that  position,  it  would  be  about  18  feet 
high.  The  horizon tal  distance  between  the  trestle  and  a  box  ciir  passing 
through  it  is  14|  inches.  Fifteen  feet  east  of  the  trestle,  the  track  runs  under 
the  approach  to  a  bridge  which  crosses  the  river.    The  perpendicular  space 


1  See  note  at  end  of  case. 
▼.27N.w.no.8 — 20 


Digitized  by  VjOOQ IC 


306  THE   NORTHWESTERN    HEPORTEH,  [Minn. 

between  the  top  of  a  box  car  and  this  bridge  structure  is  four  and  a  half  feet. 
The  track  descends  as  it  approaches  the  bridge  from  a  point  some  distance 
west  of  this  locality,  and.  comes  to  an  end  east  of  the  bridge.  The  deceased 
had  been  engaged  in  the  defendant's  employment  at  this  place  three  or  four 
days  at  the  time  of  the  accident  as  a  brakeman,  and  as  one  of  a  yard  crew  at 
Hastings,  under  direction  of  one  Bostwick,  the  yard-master;  sind,  so  far  as 
appears,  had  not  previously  been  acquainted  with  the  locality.  During  each 
of  the  two  or  three  days  before  the  accident,  he  had  been  down  over  this  side 
track,  and,  as  may  be  assumed,  through  and  beyond  this  trestle,  engaged  as 
one  of  the  yard  crew  in  connection  with  the  moving  of  cars.  At  the  time  of 
the  accident,  two  box  cars  were  to  be  sent  from  the  west,  eastwaM  beyond 
the  bridge,  where  they  were  to  be  left.  The  cars,  detached  from  the  locomo- 
tive, were  running  down  towards  the  bridge  at  a  speed  of  from  four  to  six 
miles  an  hour,  the  deceased  being  on  the  top  as  brakeman.  Before  reaching 
the  trestle,  he  had  set  the  brake  on  the  forward  car,  and  was  standing  on  the 
car,  with  his  back  in  the  direction  in  which  the  cars  were  moving,  looking 
to  the  westward,  where  Bostwick  was  in  sight,  standing  upon  the  locomo- 
tive. Bostwick  motioned  to  him  for  the  purpose  of  cautioning  him  to  stoop 
down  so  as  to  avoid  striking  the  bridge.  The  evidence  tends  to  sliow  that  the 
deceased  turned  his  head  as  though  looking  towards  the  bridge.  He  then  at- 
tempted to  descend  to  the  ground  by  means  of  the  ladder  on  the  side  of  the 
car,  and,  as  he  was  doing  so,  he  was  struck  by  the  trestle,  was  swept  off,  run 
over,  and  killed. 

There  was  presented  a  case  proper  for  the  determination  of  the  jury,  as  to 
whether  the  defendant  was  chargeable  with  negligence  in  permitting  the 
trestle  to  stand  so  near  to  its  track .  Clark  v.  8t.  Paid  d-  S.  C,  R,  Co. ,  28  Mi  n  n . 
128;  S.  C.  9  N.  W.  Rep.  581;  Kearns  v.  Chicago,  M.  &  St.  P,  Ry^Co.,  (Iowa,) 
24  N.  W.  Rep.  231;  Dorssy  v.  Phillips  ct  C.  Const  Co.,  42  Wis.  583;  Chi- 
cago &  I.  R.  Co.  V.  Russell,  91  111.  298. 

The  point  most  relied  upon  in  support  of  the  nonsuit  is  that,  although  there 
was  negligence  in  suffering  the  trestle  to  be  so  near  to  the  track,  yet  the  de- 
ceased must  be  deemed  to  have  assumed  the  risk,  and  to  have  waived  all  right 
to  recover  for  injuries  caused  thereby.  The  conditions  necessary  to  sustiiin 
this  proposition  are  that  Robel  knew,  or  was  chargeable  with  want  of  ordi- 
nary prudence  if  he  did  not  know,  not  only  of  the  existence  of  the  trestle,  but 
that  it  stood  so  near  to  the  passing  cars  as  to  occasion  the  danger  which  he 
encountered,  {Russell  v.  Minneapolis  <&  8t  L.  Ry.  Co.,  32  Minn.  230;  S.  C. 
20  N.  W.  Rep.  147;  Cook  v.  St  Paul,  M.  &  M.  Ry.  Co.,  24  N.  W.  Rep.  311 ; 
Dorsey  v.  Phillips  &  C.  Const  Co.,  42  Wis.  583;  Mayes  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  63  Iowa,  562;  S.  C.  14  N.  W.  Rep.  340,  anrf  19  N.  W.  Rep.  680;  Chi- 
cago f&  I.  R.  Co.  V.  Russell,  91  111.  298,)  and  to  justify  a  nonsuit  upon  this 
ground  it  must  so  clearly  appear  that  such  was  the  case  that  the  jury  would 
not  liave  been  warranted  in  considering  that  the  evidence  failed  to  establish 
such  conclusions.  In  our  judgment,  the  case  does  not  come  up  to  these  re- 
quirements. It  is  not  shown  how  many  times  in  the  course  of  the  two  or 
three  days  preceding  the  accident  Robel  was  called  into  the  vicinity  of  or  past 
the  trestle.  At  most,  it  was  not  many  times.  How  he  may  have  been  en- 
gaged on  these  occasions,  how  far  his  attention  may  have  been  necessarily 
directed  to  other  things,  and  what  opportunities  he  had  for  observing  the 
proximity  of  the  trestle  to  the  cars,  is  not  shown.  It  may  be  assumed  that 
he  must  have  seen  so  conspicuous  an  object  as  the  trestle.  But  that  might 
be,  and  yet  he  not  have  known  the  danger,  or  have  had  such  reason  to  appre- 
hend danger  that  he  is  to  be  conclusively  presumed  negligent  in  not  having 
informed  himself  of  it.  Until  the  servant  should  have  some  reason  to  appre- 
hend the  existence  of  this  danger  not  ordinarily  incident  to  his  employ^inent, 
his  conduct  might  be  in  some  degree  influenced  by  the  assumption  that  the 
employer  had  regard  to  its  duty,  and  would  not  negligently  expose  the  serv- 
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Ant  to  extniordinary  peril.  The  same  degree  of  watchfulness  would  not  be 
demanded  of  him  to  inform  himself  concerning  possible  extraordinary  dangers 
as  would  be  required  in  respect  to  such  perils  as  were  ordinarily  incident  to 
such  service.  See  cases  above  cited.  In  these  first  few  days  of  Kobers  em- 
ployment it  is  reasonable  to  consider  that  many  things  would  naturally  de- 
mand his  attention  concerning  his  duties  and  the  locality  in  which  he  was 
placed,  and  that,  under  ordinary  circumstances,  there  may  not  have  been 
obvious  reason  to  apprehend  danger  from  this  trestle.  Doubtless,  if,  while  a 
car  was  standing  in  the  passage-way  through  the  trestle,  or  passing  through 
it,  his  employment  and  his  position  were  such  as  to  enable  him  to  observe  the 
situation,  the  dangerous  proximity  of  the  trestle  to  the  car  would  be  quite 
apparent;  but  under  other  circumstances,  and  merely  from  observation  of  the 
space  through  which  cars  were  to  pass, — a  little  over  12  feet  wide. — whether 
the  insufficiency  of  this  passage-way  would  be  so  obvious  as  to  excite  atten- 
tion is  more  doubtful.  That  would  perhaps  depend  upon  the  accuiacy  of  the 
observer  in  estimating  distances,  and,  of  course,  upon  his  employment  and 
mental  occupation  at  the  time.  However  this  might  be  determined  as  a  ques- 
tion of  fact,  we  think  that,  from  the  circumstances  shown  by  the  evidence,  it 
should  not  be  conclusively  inferred,  and  as  a  legal  conclusion,  that  the  de- 
ceased knew  of  this  danger,  or,  in  the  exercise  of  ordinary  prudence,  would 
have  known  it.  The  cases  above  cited  sustain  this  conclusion.  See,  also, 
Illinois  Cent.  H.  R.  v.  Welch,  52  111.  183.  The  case  of  Clark  v.  St.  Paul  cfe  8. 
€.  R.  Co.,  28  Minn.  128,  S.  C.  9  N.  W.  Rep.  581,  cited  by  the  respondent  as  de- 
cisive of  this  case,  was  different,  in  the  essential  particular  that  there  was  no 
doubt  that  Clark  knew  and  appreciated  the  danger,  with  which  he  had  long 
been  familiar.     He  was  only  forgetful  of  it  at  the  instant. of  the  accident 

It  is  further  urged,  in  support  of  the  nonsuit,  that  Robel  was  obviously  guilty 
•of  contributory  negligence  in  other  respects  than  those  above  considered. 
What  we  have  already  said  is,  in  part,  applicable  to  this  feature  of  the  case. 
There  was  evidence  tending  t-o  show  that  the  deceased  was  not  required  by 
his  duties  to  remain  on  the  car  until  it  stopped,  but  that  he  might  leave  it 
with  the  brake  set.  We  need  not  consider  whether  the  deceased  was  chargea- 
1)16  with  negligence,  as  respects  the  danger  from  the  bridge  under  which  the 
<»irs  were  to  pass,  in  riding  towards  tlie  bridge  while  standing  facing  in  the 
•opposite  direction;  nor  whether  such  conduct  was  in  any  degree  justified  by 
his  attention  to  the  signals  of  the  foreman.  To  affect  the  case  the  negligence 
•of  the  deceased  must  have  relation  to  the  injury  actually  suffered.  He  was 
not  injured  by  the  bridge.  To  the  injury  suffered,  not  from  what  was  over 
the  track,  but  from  the  structure  beside  the  track,  his  riding  backward  upon 
the  top  of  the  car  was  not  so  intimately  connected  in  the  relation  of  cause  and 
effect  that,  iis  a  matter  of  law,  it  bars  a  recovery.  Neither  was  it  for  the 
court  to  deteruiine  that,  in  going  over  the  side  of  the  car,  the  deceased  ought 
to  have  seen  this  obstruction.  That,  too,  was  for  the  jury.  Illinois  Cent, 
R.  Co.  V.  Welch,  supra;  Chicago  d*  /.  R.  Co.,  v.  Ritssell,  supra;  Dorsey  v. 
Phillips  <£•  C.  Const,  Co.,  supra. 

The  further  point  is  made  that  upon  the  evidence  there  could  have  been  no 
recovery  of  substantial  damages,  because  there  was  no  proof  that  the  life  of 
the  deceased,  if  continued,  would  have  been  of  any  pecuniary  benefit  to  those 
in  whose  behalf  the  action  is  maintainable.  It  appears  that  the  deceased  was 
of  the  age  of  twenty  years  and  three  months.  His  parents  were  living  in 
Germany.  He  had  also  brothers  and  a  sister.  The  value  to  the  surviving 
beneficiaries,  under  the  statute,  of  the  life  of  the  deceased, — the  loss  resulting 
to  them  from  his  death, — constitutes  the  ground  and  the  measure  of  the  re- 
covery. Shaber  v.  St.  Paul,  M.  &  M.  Ry.  Co,,  28  Minn.  103;  S.  C.  9  N.  W. 
Rep.  575;  Schwarz  v.  Judd,  28  Minn.  371;  S.  C.  10  N,  W.  Rep.  208;  Scheff- 
ler  y.  Minneapolis  <fe  St.  L,  Ry,  Co.,  32  Minn.  518;  S.  C.  21  N.  W.  Rep. 
711.    Obviously  and  necessarily  the  amount  of  such  damages  must,  in  any 
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case,  be  to  a  great  extent  conjectural,  and  much  must  be  left  to  tbe  judgment 
of  the  jury;  but  the  statute  contemplates  an  assessment  of  damages,  and  not 
a  merely  arbitrary  award.  Such  assessment  must  be  based  upon  the  reason- 
able expectation  of  benefit  to  the  surviving  next  of  kiu  from  the  life  of  the 
deceiised.  Where  sucli  beneficiaries  were  so  related  to  him  that  they  would 
not  liave  been  legally  entitled  to  support,  service,  or  contribution  from  him,, 
it  may  be  accepted  as  the  law  that  no  substantial  recovery  can  be  had  with- 
out proof  of  such  facts  and  circumstances  as  render  it  probable  that  actual 
and  substantial  benefit  would  have  accrued  to  them  from  his  continued  life. 
However  tliat  may  be,  the  case  is  not  th9  same  where  the  relation  is  such 
that  tlie  next  of  kin  would  have  been  of  right  entitled  to  the  service  of  the 
deceased,  or  to  support  from  him.  Even  in  such  a  case,  the  measure  of  re- 
covery would  of  course  be  affected  by  proof,  or  by  the  absence  of  it,  of  facts 
goi\\g  to  show  the  value  of  the  life  in  question,  and  that  the  survivors  would 
have  deri^red  substantial  advantage  from  that  life  if  it  had  continued.  Butr 
even  without  such  proof,  the  law,  in  ordinary  cases,  presumes  the  life  and 
employment  to  be  of  some  pecuniary  value  to  those  who  are  entitled  to  re- 
ceive the  benefits  of  it.  City  of  Chicago  v,  8c7u)lteih  75  111.  468;  City  of 
Chicago  v.  Hesing,  83  111.  204;  Scheffler  v.  Minneapolis  dc  8t.  L,  Ry.  Co., 
supra.  Althougt)  the  evidence  in  this  case  was  exceedingly  meager,  yet,  in 
view  of  the  facts  that  the  father  of  Robel  would  have  been  entitled  to  the 
fruits  of  his  labor  for  a  period  of  nine  months  subsequent  to  the  time  of  his 
deiith,  and  that  Hobel  was  actually  engaged  in  an  active  employment,  pre- 
sumably yielding  compensation,  we  think  that  a  recovery  might  have  been 
had  of  more  than  a  merely  nominal  amount. 

Our  conclusion  upon  the  whole  case  is  that  the  nonsuit  was  Improperly 
granted,  and'  the  order  refusing  a  new  trial  is  reversed. 

Mitchell,  J.,  did  not  hear  the  argument  nor  participate  in  the  decision. 

NOTE. 

In  the  absence  of  a  statute,  damages  cannot  be  recovered  by  a  father  for  negligence 
causing  the  death  of  his  minor  son.    Sullivan  v.  Union  Pac.  R.  Co.,  2  Fed.  Rep.  447. 

In  absence  of  statute  no  damage  can  be  recovered  by  a  father  for  the  death  of  hla 
minor  son,  clearly  involving  pecuniary  loss  by  way  of  loss  of  his  services,  thonsh  the 
death  was  caused  by  the  wrongful  act  of  the  defendant.  Sherman  v.  Johnson,  (Vt)  2 
Atl.  Rep.  707. 

In  an  action  for  negligently  causing  the  death  of  a  minor,  the  proper  measure  of  dam- 
ages, where  the  father  is  the  next  of  kin,  is  the  probable  value  of  the  services  of  the  de- 
ceased from  the  time  of  his  death  until  his  majoritv,  less  the  expense  of  his  maintenance 
during  the  same  time,  Mayhew  v.  Bums.  (Ind.)  2  N.  E.  Rep.  793 ;  Stafford  v.  Rubens.  (111.) 
8  N.  E.  Rep.  668 ;  Pennsylvania  Co.  v.  Lilly,  73  Ind.  252 ;  Rockford,  R.  I.  &  St.  L.  R.  Co. 
V.  Delaney,  82  111.  198;  and  the  jury  may  take  into  account  the  reasonable  expectation 
of  pecuniary  benefit  from  the  continuance  of  the  life  even  beyond  majority.  Johnson 
V.  Chicago  &  N.  W.  R.  Co..  (Wis.)  25  N.  W.  Rep.  22-^. 

In  an  action  to  recover  damages  for  death  or  a  child  caused  by  negligence,  the  jury 
may  take  into  account  the  reasonable  expectation  of  pecuniary  beneiit  from  the  con- 
tinuance of  the  life  even  beyond  majority.  Johnson  v.  Chicago  &  N.  W.  R.  Co.,  (Wia.) 
26  N.  W.  Rep.  223. 

But  where  the  next  of  kin  are  collateral  kindred  of  the  deceased,  and  have  not  received 
pecuniary  aid  from  him,  they  will  be  entitled  to  nominal  damages  only.  City  of  Chi- 
cago v.  Scholten,  76  111.  468. 

In  an  action  by  the  administrator  of  a  child  for  wrongfully  causing  its  death,  the 

glaintiffis  not  entitled  to  damages  accruing  prior  to  the  titne  when  such  child  would 
ave  attained  iti  minority.    Morris  t.  Chicago,  M.  St  St.  P.  Ry.  Co.,  20  Fed.  Rep.  23. 
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SUPREME  COURT  OF   WISCOHTSTN. 


HoYE,  Adm'r,  etc.,  v.  Chicago  &  N*.  W.  By,  Co.    (Two  Cases.)* 
Filed  February  2.  1886. 

1.  Appeal— Obdbb  to  Pebfbct  Judgkbivt  befobb  60  Days  afteb  Vebdict— Rev.  St. 

23069. 

The  order  herein  directing  the  defendant,  in  whose  favor  a  verdict  had  been  ren- 
dered, to  perfect  its  judgment  before  the  expiration  of  60  days  after  verdict,  involves 
the  merits  of  tlie  action,  or  some  part  thereof,  within  the  meaning  of  Rev.  St.  sec. 
3069,  1 4,  and  is  appealable. 

2.  Judgment^-Obdeb  to  Pebpect  befobe  60  Days  fbom  Vebdict. 

Under  chapter  202  of  1882  tlie  defendant  was  entitled  to  60  days  after  verdict  in 
which  to  perfect  judgment,  and  the  order  requiring  it  to  do  so  at  an  earlier  time, 
under  penalty  of  losing  its  costs,  was  unauthorized,  and  is  inoperative. 

3.  Same — Judgment  not  Appealable.  * 

The  judgment  entered  at  the  instance  of  the  plaintiff,  pursuant  to  the  order,  be- 
fore the  60  days  of  the  statute  expired,  was  also  unauthorized,  and  when  this  appeal 
from  it  was  taken  it  was  not  a  perfected  judgment  from  winch  the  plaintitf  could 
take  a  valid  appeal.    The  appeal  was  premature,  and  is  dismissed. 

Appeal  from  circuit  court,  Milwaukee  county. 

N,  S*  Murphy^  for  plaintiff,  James  Hoye.  Jenkins,  Winkler,  Fish  cO  Smith, 
for  defendant,  Chicago  &  N.  W.  Ry.  Co. 

Lyon,  J.  These  two  appeals  are  in  the  same  cause.  That  of  the  defend- 
ant is  from  an  order  made  in  the  progress  of  the  cause,  and  the  appeal  of  tlie 
plaintdfl  is  from  a* judgment  therein.  Each  party  now  moves  to  dismiss  the 
appeal  of  the  other  party. 

On  October  23,  1885,  after  a  trial  of  the  action,  the  jury,  by  direction  of 
the  court,  returned  a  verdict  for  the  defendant.  On  November  12th,  in  the 
same  year,  the  court,  on  motion  of  plaintiff,  made  an  order  requiring  the  de- 
fendant to  tax  its  costs  and  perfect  its  judgment  by  the  seventeenth  of  the 
same  month.  On  the  sixteenth  of  that  month  defendant  appealed  from  such 
order.  This  appeal  the  plaintiff  moves  to  dismiss.  The  defendant  having 
failed  to  comply  with  the  above  order,  the  court,  on  motion  of  the  plaintiff, 
on  November  23d,  rendered  judgment  for  the  defendant,  without  costs,  from 
which  judgment  the  plaintiff  immediately  took  an  appeal.  The  defendant 
moves  to  dismiss  such  appeal.  These  motions  were  argued  together,  and 
will  be  considered  in  their  order. 

1.  The  order  from  which  the  defendant  appealed,  not  being  complied  with, 
operated  (if  regular)  to  deprive  the  defendant  of  a  judgment  for  its  costs  in 
the  action,  to  which  it  was  otherwise  entitled  when  the  order  was  made.  We 
do  not  perceive  how  it  can  be  successfully  maintained  that  an  order  which 
has  80  important  an  influence  on  the  judgment  does  not  involve,  to  some  ex- 
tent, the  merits  of  the  action  within  the  true  scope  and  meaning  of  the  stat- 
ute giving  the  right  of  appeal  to  this  court  from  orders.  Kev.  St.  sec.  3069.  g  4. 
Judgment  having  gone  for  the  defendant,  the  statute  conferred  upon  it  the 
right  to  recover  costs.  The  order  is  the  first  step  in  a  proceeding  to  deprive 
the  defendant  of  that  right.  It  seems  obvious,  therefore,  that  it  goes  to  the 
merits.  We  think  the  order  appealable,  and  must  deny  the  plaintiff's  motion 
to  dismiss  the  appeal  therefrom. 

2.  We  will  now  consider  the  motion  of  the  defendant  to  dismiss  the  plain- 
tiff's appeal  from  the  judgment.  The  practice  adopted  by  the  circuit  court 
was  indicated  by  this  court  in  Ballou  v.  Chicago  dk  N>  W.  Ry,  Co.,  53  Wis.  150; 

i8ee  Hoye  v.  Chicago  &  N.  W.  Ry.  Co.,  post,  810. 
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S.  C.  10  N.  W.  Rep.  87.  In  that  case  there  was  a  nonsuit,  and  the  plaintiff 
caused  the  defendant's  costs  to  be  taxed,  and  the  amount  thereof  to  be  in- 
serted in  the  judgment,  and  then  appealed  from  the  judgment.  The  appeal 
was  dismissed  on  the  ground  that  the  taxation  at  the  instance  of  the  plain- 
tiff, and  the  insertion  of  the  amount  of  costs  so  taxed  in  the  judgment,  were 
unauthorized  acts,  having  no  effect  whatever  on  the  judgment,  which  still 
remained  imperfect,  as  it  was  before  such  unauthorized  insertion,  and  there- 
fore not  then  appealable. 

After  the  decision  in  the  Ballou  Case,  and  presumably  with  reference  to- 
it,  the  legislature  enacted  chapter  202,  Laws  1882,  which,  as  we  understiind 
and  interpret  the  act,  gives  the  prevailing  party  60  days  after  verdict  to  have 
his  costs  taxed  and  inserted  in  the  judgment.  Failing  to  perfect  his  judg- 
ment within  that  time,  he  is  deemed  to  have  waived  his  costs,  and  the  clerk 
must  thereupon  enter  the  proper  judgment  without  costs.  Until  the  expira- 
tion of  60  days  from  the  rendition  of  the  verdict  neither  the  losing  party  nor 
clerk  or  judge  of  the  court  has  any  power  to  perfect  judgment  by  inserting 
costs  not  taxed  at  the  instance  of  tlfe  prevailing  party,  or  to  debar  the  latter 
of  his  right  to  perfect  his  judgment  for  costs.  Should  any  person  or  officer 
assume  to  do  so,  the  act  is  a  nullity,  and  the  judgment  (should  one  have  been 
entered)  would  still  remain  imperfect,  and  therefore  unappealable.  Such  is 
the  rule  of  the  Ballou  Case,  and  we  think  it  applicable  here.  A  judgment 
entered  in  favor  of  a  party  without  his  consent  (unless  rendered  pursuant  to 
chapter  202  of  Laws  1882)  cannot  bind  him'  if  he  elects  to  repudiate  it. 

Tlie  appeal  from  the  judgment  was  taken  long  before  the  60  days  expired 
after  the  rendition  of  the  verdict,  and  while  the  defendant's  right  to  perfect 
its  judgment  for  costs  was  intact.  The  appeal  from  the  judgment  was  there- 
fore premature,  and  must  be  dismissed.  We  are  aware  that  the  views  herein 
expressed  are  fatal  to  the  validity  of  the  order  from  which  the  defendant  ap- 
pealed, and  necessarily  lead  to  a  reversal  of  that  order.  However,  the  whole 
subject  was  fully  argued  by  counsel,  and  we  could  not  determine  the  motion, 
to  dismiss  the  appeal  from  the  judgment  without  determining  the  merits  of 
the  appeal  from  the  order.  As  it  is  not  probable  that  counsel  will  desire  to» 
further  argue  the  latter  appeal,  it  will  be  placed  at  the  foot  of  the  present  as- 
signment, to  be  disposed  of  in  its  order,  unless  some  good  reason  is  suggested 
for  placing  it  in  a  future  sissignment. 

Taylor,  J.,  dissents  in  Hoye,  appellant,  v.  Chicago  <&  N.  W.  Ry.  Co,,  re- 
spondent. 


HoYE,  Adm'r,  ©.  Chicago  &  N.  W.  Ry.  Co. 

Filed  February  23,  1886. 

Appeai/— Order  to  Perfect  Judgment— Judgment  on  Order— Laws  1882,  Ch.  202. 
Hoye  V.  Chicago  dt  N.  W.  Ry.  Co.,  ante^  309,  followed,  and  order  reversed. 

Appeal  from  circuit  court,  Milwaukee  county. 

N.  S,  Murphy,  for  respondent.  Jenkins,  Winkler,  Fish  &  Smith,  for  ap- 
pellant. 

Lyon,  J.  This  appeal  is  from  an  order,  made  after  verdict  for  the  defend- 
ant, requiring  the  defendant  to  have  its  costs  taxed,  and  to  perfect  its  judg- 
ment by  a  day  therein  specified,  which  was  less  than  60  days  after  the  ver- 
dict was  returned.  On  a  motion  to  dismiss  the  appeal  of  plaintiff  from  a 
judgment  rendered  at  his  instance,  pursuant  to  such  order,  it  was  held,  at 
the  last  sitting  of  the  court,  that  the  order  was  made  without  authority  of 
law,  and  hence  that  there  was  no  perfected  judgment  from  which  an  appeal 
could  be  taken.    The  appeal  of  the  plaintiff  was  thereupon  dismissed  because- 
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taken  prematurely.  The  reasons  for  holding  the  order  invalid  are  sufficiently 
stated  in  the  opinion  filed  on  such  motion,  and  need  not  be  here  repeate4« 
Order  reversed. 


Gray  and  another  v.  La  Fayette  Co. 
Filed  March  16,  1886. 

1.  Lessob  and  Lessee— The  Verb  ''Lease"— The  Verb  '*Rent"— DisTiwcrriON. 

According  to  the  legal  acceptation  of  the  terms,  the  verb  "lease"  has  reference 
to  the  act  of  the  less(ir,  whereas  the  verb  "rent"  is  of  broader  siKnilication,  and 
may  refer  to  the  act  of  either  the  lessor  or  the  lessee. 

2.  Tax  Laws — Exempt  Property — House  Used  as  a  Parsonage  by  Lessee. 

Tlie  effect  of  section  1038,  §  3.  Rev.  St.,  is  to  exempt  from  taxation,  under  the 
conditions  therein,  a  house  lield  by  a  church  corporation,  as  lessee,  for  occupation 
as  a  parsonage. 

Appeal  from  circuit  court,  I^  Fayette  county. 

This  is  an  appeal  by  the  plaintilfs  from  an  order  sustaining  a  general  de- 
murrer to  the  complaint  herein.  The  action  was  brought  against  the  defend- 
ant county,  and  its  treasurer  and  clerk,  to  remove  a  cloud  upon  the  title  of 
plaintiffs  to  certain  lots  in  the  city  of  Darlington.  The  cloud  consists  of  a 
tax-sale  certificate  issued  to  the  county,  which,  although  valid  on  its  face,  is 
alleged  to  be  void.  The  cancellation  of  such  certificate  is  demanded.  In  ad- 
dition to  the  above  facts,  the  case  made  by  the  complaint  is  briefly  as  follows: 
Plaintiffs  own  three  contiguous  lots  constituting  the  yard,  lawn,  and  garden 
appurtenant  to  a  dwelling-house  standing  on  said  lots,  which  house  is  a  suit- 
able residence  for  one  famiiy  and  no  more.  April  1,  1883,  they  leaded  the  ^ 
house  and  lots  to  the  Baptist  Church  of  Darlington  for  one  year,  to  be  used 
as  a  parsonage,  and  it  was  so  used  by  the  pastor,  of  that  church  and  his  fam- 
ily from  April  10,  1883,  until  October  1  of  the  same  year.  During  that  time 
the  church  was  a  duly  incorporated  religious  association.  It  employed  a  pas- 
tor, and  owned  a  church  edifice  in  which  religious  services  were  regularly 
held,  but  it  never  owned  a  parsonage.  The  rental  of  the  property  was  worth 
$12  per  month,  but  the  parties  believed  the  same  would  be  exempt  from  tax- 
ation while  used  as  a  parsonage;  so  they  estimated  the  saving  of  taxes  at 
$24.  and  thereupon  agreed  upon  a  rental  of  $10  per  month.  The  property 
was  assessed  for  taxation  in  1883,  and  was  sold  for  non-payment  of  the  taxes 
levied  upon  it  in  that  year,  the  county  of  La  Fayette  being  the  purchaser. 

C  F,  Osborne  and  Philo  Orton,  for  appellants.  K,  J,  Wilson  and  D,  8, 
Rose,  for  respondent. 

Lyon,  J.  The  question  to  be  determined  is.  does  the  statute  exempt  from 
taxation  property  rented  of  the  owner  by  a  religious  dissociation  for  a  parson- 
age, and  occupied  as  such  by  its  pastor,  the  association  owning  no  parsonage? 
The  answer  to  this  question  depends  upon  the  meaning  of  certain  terms  em- 
ployed in  section  1038,  §  3,  Rev.  St.  The  statute  reads  as  follows:  "The 
property  in  this  section  described  is  exempt  from  taxation,  to-wit:  ♦  *  * 
(3)  Personal  property  owned  by  any  religious,  scientific,  literary,  or  benevo- 
lent association,  used  exclusively  for  the  purpose  of  such  association;  andtlie 
real  property,  if  not  leased,  or  not  otherwise  used  for  pecuniary  profit,  neces- 
sary for  the  location  and  convenience  of  the  buildings  of  such  association, 
and  embracing  the  same,  not  exceeding  ten  acres,  and  the  lands  reserved  for 
grounds  of  a  chartered  college  or  university,  not  exceeding  forty  acres;  and 
the  parsonages,  whether  of  local  churclies  or  districts,  and  whether  occupied 
by  the  pastor  permanently  or  rented  for  his  benefit.  The  occasional  leasing 
of  such  buildings  for  schools,  public  lectures,  or  concerts,  or  the  leasing  of 
such  parsonages,  shall  not  render  them  liable  to  taxation." 

The  exemption  of  the  statute  includes  the  parsonage  of  a  church  "whether 
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occupied  by  its  pastor  permanently  or  rented  for  his  benefit.**  The  answer 
to  the  question  above  stated  depends  upon  the  meaning  of  the  werds  ^'rented 
for  his  benefit."  The  contention  of  tlie  plaintiffs  is  that  they  refer  to  a  rent- 
ing, by  tlie  church  as  lessee,  of  a  parsonage  for  the  benefit  or  use  of  its  pas- 
tor; while  that  of  the  defendants  is  that  they  refer  to  a  renting  by  the  church, 
to  a  lessee,  of  its  own  parsonage,  for  the  same  beneficial  purpose.  The  ar- 
guments of  counsel  in  support  of  these  respective  propositions  were  learned, 
ingenious,  and  exhaustive.  They  left  upon  our  minds  the  impression  that 
the  true  meaning  of  the  statute  is,  at  least,  somewhat  doubtful,  and  that 
plausible  reasons  might  be  given  for  either  construction  contended  for.  We 
shall  not  attempt  to  follow  the  course  of  the  arguments,  or  examine  in  de- 
tail the  positions  maintained  by  counsel,  but  will  only  state  some  of  the  lead- 
ing considerations  upon  which  our  judgment-must  rest. 

It  may  first  be  observed  that  the  word  "rented,"  according  to  its  common 
and  authorized  use,  refers  as  well  to  the  act  of  a  lessee  as  to  that  of  a  lessor. 
The  lessor  rents  land  to  the  lessee;  the  lessee  rents  land  of  the  lessor.  So  the 
word  *' rented"  in  the  statute  may  mean  the  renting  of  a  parsonage  by  a  church 
association,  as  lessee,  as  well  as  a  renting  to  a  lessee,  by  the  association,  of  a 
parsonage  owned  by  it.    Neither  construction  would  be  forced  or  unnatural. 

Looking  for  light  to  other  provisions  of  the  statute,  we  find  it  enacted  that 
"the  leasing  of  such  parsonages  shall  not  render  them  liable  to  taxation." 
Here  we  have  the  word  "leasing,"  which  in  its  approved  and  legal  significa- 
tion refers  more  especially  to  an  act  of  the  lessor.  A  "lease"  is  a  conveyance 
by  the  owner  of  an  estate  to  another  of  a  portion  of  his  interest  therein,  for  a 
,  term  less  than  his  own,  in  consideration  of  a  certain  annual  or  stated  rent, 
or  other  recompense.  It  is  hardly  accurate  to  say  that  the  act  of  leasing  may 
be  done  by  the  lessee.  So  we  find  that  "rented"  is,  or  at  least  may  be,  a 
word  of  broader  signification  than  "leasing."  If  the  terms  "rented"  and 
"leasing,"  as  used  in  the  statute,  mean  the  same  thing,  one  of  the  clauses 
which  exempts  from  taxation  the  parsonage  of  a  church  association  is  en- 
tirely superfiuous.  The  rules  of  statutory  construction  require  us  to  struggle 
against  a  construction  which  leads  to  such  a  result. 

Stress  was  laid  in  the  argument  upon  the  use  of  the  word  "such"  in  the 
last  clause  of  the  section, — "the  leasing  of  siich  parsonages,"  etc.  It  was 
claimed  that  the  word  limited  that  clause  to  the  same  parsonages  mentioned 
in  the  first  clause.  The  objection  to  that  construction  is,  as  has  just  been 
stated,  that  it  renders  one  or  the  other  of  these  clauses  superfiuous,  and  gives 
to  it  no  force  or  significance  whatever.  We  may  find  an  office  and  use  for 
the  word  by  interpreting  it  to  signify  parsonages  "of  local  churches  or  dis- 
tricts," by  which  we  suppose  is  meant  local  or  district  churches.  In  that 
view,  the  last  clause  would  read:  "The  leasing  of  the  parsonages  of  loc^U 
churches  or  districts  shall  not  render  them  liable  to  taxation."  We  have  no 
case  here  for  the  application  of  any  rule  of  strict  or  liberal  construction.  We 
are  only  to  determine  the  true  meaning  and  signification  of  the  language 
which  the  legislature  has  incorporated  in  the" statute,  and  to  give  effect  to  it. 
After  a  careful  consideration  of  the  subject,  we  are  impelled  to  the  conclusion 
that  the  more  reasonable  construction  of  the  statute  is  that  the  word  "  rented, " 
in  subdivision  3,  applies  to  parsonages  rented  by  church  associations  as  les- 
sees, and  the  word  "leasing,"  in  the  last  clause,  to  parsonages  owned  by 
churches,  and  leased  by  the  owners  to  other  parties.  It  follows  that  the  prop- 
erty described  in  the  complaint,  when  the  same  was  assessed  for  taxation  in 
1883,  was  the  parsonage  of  the  Baptist  Church  Association,  rented  by  it  for 
the  benefit  of  its  pastor,  (who  occupied  it,)  and  was  therefore  exempt  from 
taxation  in  that  year. 

An  argument  was  submitted  to  the  effect  that  the  restriction  in  the  first 
clause  that  the  renting  must.be  for  the  benefit  of  the  pastor  to  exempt  the  par- 
sonage from  taxation,  applies  to  and  limits  the  last  clause  of  the  statute.    The 
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argument  was  founded  upon  the  languafi^e  of  chapter  164,  Laws  1869,  which, 
it  is  claimed,  is  incorporated  in  Rev.  St.  sec.  1038,  g  3,  with  none  but  mere 
verbal  changes.  The  language  in  chapter  164  is,  "the  leasing  of  the  parson- 
4ige  as  c^oresaid, "  etc.  The  claim  of  such  limitation  rests  upon  the  use  of  the 
words  "as  aforesaid,"  which  are  omitted  from  the Bevision.  It  is  maintained 
that  this  phrase  refers  to  the  renting  of  the  parsonage  for  the  benefit  of  the 
pastor.  We  do  not  find  it  necessary  to  decide  the  point  here,  for,  if  the  lim- 
itation exists,  it  does  not  affect  the  decision  of  this  case.  The  query  may  be 
suggested,  however,  whether  the  phrase  does  not  refer  to  the  antecedent  ex- 
ception from  the  exemptions  of  tlie  act  of  any  and  all  real  property  of  the  as- 
sociation therein  named  (including,  of  course,  church  parsonages)  which  is 
**lea8ed,  or  otherwise  used,  for  pecuniary  profit."  The  purpose  of  the  last 
-clause  may  be  to  take  leased  parsonages  out  of  the  exception,  and  leave  them 
exempt  from  taxation,  notwithstanding  they  are  leased  for  pecuniary  gain. 

We  are  sensible  that  there  are  very  plausible  reasons  which  make  against 
the  conclusions  we  have  reached.  Tliese  were  urged  upon  our  attention  with 
much  force  by  the  learned  counsel  for  the  defendants;  but  we  think  the 
stronger  and  better  reasons  sustain  our  conclusions.  We  do  not  regard  the 
case  as  very  important  in  its  results.  The  amount  of  property  affected  by  it 
is  probably  not  large,  and  if  the  legislature  should  think  our  construction  of 
the  statute  incorrect,  or  that  the  exemption  established  by  our  judgment  is 
against  public  policy,  it  can  easily  apply  the  remedy. 

The  order  of  the  circuit  court  sustaining  the  demurrer  to  the  complaint  is 
reversed,  and  the  cause  will  be  remanded,  with  directions  to  that  court  to 
overrule  the  demurrer. 


MnnsR  V.  Brader,  8r. 

Filed  March  16,  1886. 

YihLAQm  OF  Mown  Vebwok— CowFLicnNo  Subvbys— The  Douglas  Subvet  Subtaineb. 

In  the  location  Of  property  in  the  village  of  Mount  Vernon,  the  survey  of  Mr. 

Douglas  should  be  referred  to,  rather  than  that  of  Prof.  Con  over,  according  to  the 

mode  of  proof  in  such  cases  sustained  in  i2actne  v.  J.  L  Ocue  Plow  Cb.,  56  Wis.  539; 

8.  C.  14  N.  W.  Rep.  699. 

Appeal  from  circuit  court,  Dane  county. 

H.  Wn  Cheynoweth,  for  appellant.  Tenney,  Baahford  &  Tenney,  for  re- 
spondent. 

Ltoit,  J.  This  is  an  action  of  ejectment  to  recover  several  small  parcels 
of  land,  situated  within  the  recorded  plat  of  the  village  of  Mount  Vernon,  in 
Dane  county.  A  trial  without  a  jury  resulted  in  a  judgment  for  the  defend- 
ant, from  which  the  plaintiff  appeals.  The  village  of  Mount  Vernon  was 
platted  by  one  Biitts,  in  1851,  and  the  plat  was  recorded  in  1852.  It  con- 
sists of  nine  blocks,  of  uniform  size,  one  of  which  is  reserved  as  public  ground, 
another  for  mill  purposes,  and  one-half  of  two  others  for  water-courses  from 
such  mill  block.  The  blocks  are  divided  into  lots  of  uniform  size.  The  streets 
are  of  uniform  width,  and  intersect  each  other  at  right  angles.  Four  of  them 
extend  north-west  and  south-east,  and  four  others  extend  north-east  and 
south-west.  An  east  and  west  town  and  section  line  crosses  the  plat  about 
the  width  of  a  block  north  of  the  southerly  corner  thereof.  The  survey  of 
tlie  plat  is  certified  thereon  to  commence  '*at  a  stone  planted,  in  the  town 
line,  *  *  *  forty-four  rods  and  twenty-three  links  west  of  the  south 
quarter  stake  of  section  M;  *  *  *  thence  north,  50  deg.  east,  eleven 
rods  and  eight  links,  to  the  public  ground."  The  survey  runs  a  line  around 
this  public  ground,  and  shows  that  the  course  of  eleven  chains  and  eight  links 
reaches  the  south  corner  thereof.    Main  street  is  on  the  north-west  side  of 
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the  plat,  and  there  is  marked  upon  the  plat,  within  the  limits  of  that  street^ 
opposite  the  block  reserved  for  mill  purposes,  (which  is  the  most  westerly 
block  marked  on  the  plat,)  two  brldf2^  over  water-courses  marked  as  leading 
from  a  mill-pond  on  the  opposite  side,  and  abutting  such  street  across  the 
mill  block.  On  that  block,  abutting  Main  street,  a  saw-mill  is  represented. 
Also  a  grist-mill,  which  does  not  seem  to  have  been  erected  when  the  plat 
was  made.  The  water-course  below  the  mills  is  delineated  on  the  plat  as 
running  through  the  north-east  halves  of  the  two  blocks,  one-half  of  which 
was  reserved  for  that  ])urpose.  These  are  all  the  monuments,  natural  or 
artificial,  referred  to  on  the  face  of  the  plat. 

However,  as  early  as  1852,  a  stake  was  found  at  a  point  which  it  is  claimed 
denoted  the  east  corner  of  Main  and  Washington  streets,  and  hence  the  south- 
east line  of  Main  street.  The  stake  stood  there  several  years;  adjacent  lota 
were  bought  and  sold  with  reference  to  it;  its  location  corresponded  with  the 
location  of  Main  street  on  the  plat,  with  reference  to  the  bridges  and  saw- 
mills; and  the  public  authorities,  at  an  early  day,  commenced  the  survey  of 
a  highway  thereat  as  marking  the  true  intersection  of  those  two  streets.  Fur- 
ther, several  buildings  were  erected  on  Main  street  in  1853  and  later,  in  the 
vicinity  of  such  stake,  and  these  were  located  on  the  theory  that  the  stake 
stood  at  the  point  above  mentioned.  It  does  not  appear  by  whom  or  when 
the  stake  was  set. 

Two  surveys  of  the  village  of  Mount  Vernon  were  put  in  evidence.  These 
were  made  in  1883  or  later;  one  by  Prof.  Conover,  at  the  instance  of  the 
plaintiff,  and  the  other  by  Mr.  Doughis,  the  county  surveyor,  at  the  instance 
of  the  defendant.  Prof.  Conover  started  his  survey  at  the  south  quarter  post 
of  section  34,  and  ran  thence  west,  on  the  town  or  section  line,  44  rods  and 
23  links;  and  thence  north,  50  deg.  west,  11  chains  and  8  links.  He  estab- 
lished the  southerly  corner  of  the  public  ground  at  the  termination  of  the  last 
course,  and  that  was  the  initial  point  from  which  be  determined  the  location 
of  the  plat.  That  survey  shows  that  the  parcels  of  land  in  controversy  belong 
to  the  plaintiff.  Mr.  Douglas  commenced  his  survey  by  locating  Main  street, 
which  was  his  initial  point.  It  is  a  fair  inference  from  his  testimony  (al- 
though he  was  not  very  fully  interrogated  on  the  subject)  that  he  so  located 
it  with  reference  to  the  location  of  the  bridges,  dam,  and  saw-mill  marked  on 
the  plat,  which  he  found  to  correspond  with  actual  occupation  and  use  of 
the  street,  and  with  the  plat  of  an  addition  to  Mount  Vernon  made  by  one 
Byam,  which  will  hereafter  be  mentioned.  The  result  of  Douglas'  survey  is- 
to  shorten  by  3  rods  the  44  rods  and  23  links  course  on  Britt's  plat,  running 
west  from  the  south  quarter  post  of  section  34.  If  that  survey  prevails,  the 
plaintiff  is  not  the  owner  of  the  parcels  of  land  he  claims  in  this  action. 

The  controlling  question  is,  therefore,  which  of  these  surveys  gives  the- 
correct  location  of  the  plat  of  Mount  Vernon?  That  of  Prof.  Conover  is 
governed  entirely  by  courses  and  distances.  True,  it  is  certified  on  the  plat 
that  the  survey  of  the  public  ground  commences  at  a  stone  planted  in  the  town 
line  at  the  designated  distance  west  of  the  quarter  post;  but  Prof.  Conover 
does  not  say  that  he  found  any  stone  at  that  point.  The  stone  is  not  described* 
its  specific  location  is  not  designated  on  the  plat,  and  no  witness  testifies  that 
he  ever  saw  or  heard  of  it.  We  cannot  presume  from  anything  in  this  record 
that  the  stone  was  there  when  Prof.  Conover  made  his  survey,  or,  indeed, 
that  it  was  ever  there.  It  is  quite  as  reasonable  to  suppose  that  the  certificate 
on  the  plat  referred  to  a  stone  to  be  placed  there  in  the  future  as  that  it  re- 
ferred to  one  already  there.  On  the  other  hand,  the  location  of  the  saw-miil 
on  the  plat  abutting  Main  street  on  one  side,  and  of  the  mill-pond  on  the 
other  side,  and  of  the  bridges  in  that  street  across  the  water-courses,  are  very 
satisfactory  monuments  by  which  to  locate  Main  street,  to  say  nothing  of  the- 
stake  at  the  corner  of  Main  and  Washington  streets,  which  seems  to  corre- 
spond with  such  monuments.    In  view  of  the  elementary  rule  that  fixed  mon* 
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uments  in  surveys  are  always  preferred  to  and  control  courses  and  distances, 
the  existence  of  these  monuments  strongly  sustains  the  survey  of  Mr.  DougUis, 

But  th&se  are  not  the  only  facts  in  favor  of  that  survey.  There  has  been 
long-continued  occupation,  not  only  of  Main  street,  but  of  other  parts  of  th'j 
plat,  which  harmonize  with  Douglas'  survey  and  location  of  the  plat.  Two 
hotels  on  the  respective  corners  of  Main  and  Washington  streets  were  erected 
in  1853,  or  soon  thereafter;  also  a  dwelling  on  the  opposite  side  of  Main 
street.  They  still  remain  there,  or  other  buildings  stand  on  the  sites  they 
occupied.  The  same  is  true  of  buildings  elsewhere  on  the  plat.  Prof.  Conover's 
survey  locates  many  of  these  buildings  in  the  streets,  and  othei-s  of  them  a 
distance  therefrom,  when  the  owners  supposed  they  abutted  the  streets.  It 
may  be  observed,  in  this  connection,  that  Prof.  Conover's  survey  separates 
Main  street  and  the  saw-mill,  leaving  a  strip  two  or  three  rods  wide  between 
them,  and  probably  excludes  the  bridges,  or  at  least  some  portions  of  them, 
from  the  limits  of  that  street.  On  the  authority  of  City  of  Racine  v.  /.  /. 
Case  Plow  Co,,  56  Wis.  589,  S.  C.  14  N.  W.  Rep.  599,  it  must  be  held  that 
the  foregoing  considerations  are  conclusive  in  favor  of  the  accuracy  of  the 
Douglas  survey.  The  law  on  this  subject  is  so  fully  and  clearly  laid  down  in 
that  case  by  Mr.  Justice  Orton  that  any  further  statement  or  discussion  of 
it  here  is  entirely  uncalled  for.  This  case  is  ruled  by  the  judgment  ther^ 
given. 

Before  closing  this  opinion,  it  may  be  well  to  refer  briefly  to  another  fact 
which,  under  the  decision  of  this  court  in  the  late  case  of  8tate  v.  Schwin^ 
26  X.  W.  Rep.  568,  strengthens  the  conclusion  already  announced.  In  1852» 
Britts,  who  platted  Mount  Vernon,  conveyed  a  portion  of  the  land  so  platted 
tooneByam.  It  would  seem  that  Byam  owned  land  adjoining  the  Mount 
Vernon  plat.  He  recorded  a  plat  of  an  addition  to  Mount  Vernon  in  1852, 
and  extended  certain  of  the  streets  in  Britt's  plat  through  his  addition.  Mr. 
Douglas^  survey  makes  those  streets  correspond  with  the  extension  thereof  on 
Byam's  plat,  while  Prof.  Conover's  survey  breaks  the  continuity  of  such 
streets  on  the  two  plats. 

The  judgment  of  the  circuit  court  must  be  affirmed. 


Sheldon  t?.  Heckla  Fire  Ins.  Co. 

Filed  March  16,  1886. 

Fire  Insurance — Conteact  to  Insure— Mektiko  of  Minos — Revocation  bepobe  Ao- 
ceptance. 

An  insurance  agent  having  agreed  to  insure  plaintiffs  house,  on  certain  specified 
terms,  in  some  one  of  the  companies  represented  by  hinj.  but  not  designated,  and 
one  of  such  companies  haying  thereupon  decided  to  insure  the  house  upon  entirely 
different  terms,  and  thereafter,  before  an  acceptance  of  its  terms,  rejected  the  rislc, 
th«re  was  no  contract  of  insurance. 

Appeal  from  circuit  court,  Winnebago  county. 

This  action  was  brought  to  recover  damages  for  the  breach  of  an  alleged 
contract  on  the  part  of  the  defendant  company,  entered  into  by  one  Bradt, 
its  agents  on  November  17,  1884,  to  insure  the  dwelling-house  of  the  plain- 
tiff, in  Omro,  "against  loss  or  damage  by  fire  for  the  period  of  three  years 
from  said  date,  in  the  sum  of  three  hundred  dollars,  in  consideration  of  which 
this  plaintiff  agreed  to  pay  and  has  paid  to  said  defendant  the  sum  of  three 
dollars  and  seventy-five  cents  premium."  The  dwelling-house  was  totally  de- 
stroyed by  fire,  November  21,  1884.  The  defendant  denies  that  it  made  tho 
alleged  contract,  or  received  any  premium  from  the  plaintiff.  A  sufficient 
statement  of  the  testimony  will  be  found  in  the  opinion.  Plaintiff  appeals 
from  a  Judgment  of  nonsuit.  , 

HoughUm  &  Haddock,  for  appellant.  J,  H»  Carpenter  and  Finch  &  Bar- 
^,  for  respondent. 
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Lyon,  J.  The  controlling  question  is,  did  the  defendant  company  con- 
tract with  the  plaintiff  to  insure  his  building,  as  charged  in  the  complaint? 
The  testimony  of  the  plaintiff  as  to  the  making  of  the  alleged  contract  is  as 
follows:  "About  the  seventeenth  of  November,  I  had  a  conversation  with 
M.  G.  Bradt  about  insuring  the  building.  I  went  to  Mr.  Bradt  and  asked 
him  if  he  wouldn't  insure  my  house.  He  said  he  would.  I  told  him  I 
wanted  it  insured  for  three  years  for  ^00.  He  said  he  would.  I  asked  him 
how  much?  $3.75.  ♦  ♦  ♦  He  said  he  would  insure  it.  1  told  hiia  to 
make  out  the  policy,  and  I  would  pay  him  for  it.  *  *  ♦  He  didn't  say 
anything  in  reference  to  tlie  payment  of  the  premium.''  It  appears  that 
Bradt  was  the  general  agent  of  the  defendant,  and  also  of  another  fire  insur- 
ance company;  but  it  does  not  appear  that  the  plaintiff  knew  what  companies 
he  represented,  or  even  that  there  was  such  a  company  as  the  defendant,  or 
that  anything  was  said  as  to  the  company  which  was  to  take  the  risk.  There 
was  some  other  testimony  which  tends  to  show  that  the  agent,  Mr.  Bradt, 
waived  the  immediate  payment  of  the  premium.  No  premium  was  ever  paid 
to  the  defendant,  but  several  weeks  after  the  fire  the  plaintiff  offered  to  pay 
the  premium  to  Mr.  Bradt.  The  latter  refused  to  receive  it,  and  thereupon 
the  plaintiff  left  it  on  the  counter  in  Mr.  Bradt's  place  of  business. 

Conceding  that  a  contract  was  made  between  the  plaintiff  and  Mr.  Bradt 
by  which  the  latter  agreed  to  insure  the  plaintiff's  house  in  one  of  the  com- 
panies represented  by  him;  that  it  was  left  to  the  agent  to  select  the  company 
which  should  take  the  risk;  that  the  term  of  three  years  and  the  premium  of 
$3.75  were  agreed  upon ;  and  that  payment  of  the  premium  as  a  condition  pre- 
cedent to  the  validity  of  such  contract  was  waived, — still  such  contract  would 
not  be  tlie  contract  of  the  defendant,  and  could  not  bind  it,  until  the  agent 
should  in  some  manner  designate  the  defendant  as  the  party  for  whom  he  con- 
tracted. Until  that  time  an  action  on  the  contract  to  insure  might  with  equal 
propriety  have  been  brought  against  any  other  company  represented  by  Mr. 
Bradt.  We  have,  therefore,  this  question:  Did  Mr.  Bnidt  designate  the  de- 
fendant as  the  company  for  whom  he  made  the  contract  to  insure  plaintiff's 
buildings?  On  November  20th,  being  the  day  before  the  house  was  burned, 
Bradt  made  an  entry  in  the  register  or  record  of  daily  reports  of  the  defendant, 
kept  by  him,  as  follows:  "No.  81.  Henry  Sheldon.  November  20,  1884.  12 
months.  Expiration,  Nov. 20, 1885.  $300.  Rate S1.25,— $3.75.  $300  on  his 
two-story  frame,  shingle  roof  dwelling,"  etc.  This  refers  to  the  dwelling  w*hich 
was  burned.  He  also  filled  up  and  countersigned  a  policy  of  insurance  in  the 
defendant  company,  in  accordance  with  such  entries.  On  the  next  day  (prob- 
ably before  the  fire)  he  wrote  in  the  same  register:  "Risk  rejected  by  the 
company;"  also,  "Not  written  up,  by  order  of  the  company."  At  the  same 
time  he  sent  the  policy  to  the  company.  In  all  this  the  agent  acted  on  his 
own  judgment,  without  directions  from  the  company.  The  plaintiff  had  no 
knowledge  of  the  above  acts  of  Mr.  Bradt  until  after  his  building  was  burned. 
Should  it  be  assumed  that  there  was  a  designation  by  Bradt  of  the  defendant 
as  the  company  which  should  take  a  risk  upon  plaintiff's  house,  there  still  re- 
mains an  insurmountable  obstacle  in  the  way  of  a  ruling  that  such  designa- 
tion was  effectually  made.  The  entries  in  the  register,  and  the  policy  made 
by  Bradt,  do  not  accord  with  the  contract  to  insure.  The  company,  acting 
through  its  agent,  has  never  agreed  to  insure  the  plaintiff's  house  for  three 
years,  at  a  premium  of  $1.25  per  year.  The  most  it  did  was  to  offer  to  in- 
sure the  building  for  one  year  for  $3.75,  That  proposition  wfts  withdrawn 
before  acceptance,  and  hence  the  minds  of  the  parties  never  met  in  ajssent  to 
its  terms. 

Stated  most  favorably  to  the  plaintiff,  the  substance  of  the  transaction  is 
thi^  Bradt  agreed  to  insure  the  plaintiff's  house,  on  certain  specified  terms, 
in  some  company  represented  by  hirn,  but  not  designated.  The  defendant, 
being  one  of  those  companies,  decided  to  insure  the  house  on  entirely  difl^er- 
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ent  terms;  but  before  the  plaintiff  was  informed  thereof  (and  of  course  be- 
fore any  acceptance)  the  company  determined  not  to  take  the  risk.  That  was 
an  end  of  the  matter.  No  case  is  cited  in  which  a  recovery  has  been  upheld 
under  such  circumstances.  It  necessarily  results  from  these  views  that  the 
defendant  never  became  a  party  to  the  alleged  contract  to  insure  plaintiff's 
house,  and  hence  is  not  liable  in  this  action.  We  conclude  that  the  nonsuit 
was  properly  ordered. 

Smith  v.  Dregoebt. 

Filed  March  IG,  188G. 

1.  Pleading — ^Lvaye  to  Akkitd— Discbetion  op  Coubt. 

The  granting  of  leave  to  amend  an  answer  so  as  to  interpose  the  statnte  of  limita- 
tions as  a  defense  to  the  action  is  no  abuse  of  the  discretion  of  the  court. 

2.  CoffTs — Taxation  of  Costs. 

A  party  amending  his  pleading  will  be  required  to  i>ay  all  taxable  costs  up  to  the 
time  of  amending,  and  also  costs  for  opposing  the  motion  to  amend. 

3.  Evidence— Illegal  Taxation  op  Land— Ex  Pabtb  Affidavits  Insufficient. 

Before  holding  that  taxes  on  a  given  parcel  of  taxable  land  had  been  illegally 
levied  for  18  or  20  consecutive  vears,  the  court  should  require  much  more  definite 
and  satisfactory  proof  of  the  ract  than  mere  ex  parte  affidavits. 

AppesU  from  circuit  court,  Fond  du  Lac  county. 

Tills  is  an  action  of  ejectment,  brought  by  the  original  owner  of  the  land 
claimed  against  one  claiming  under  a  conveyance  from  the  grantee  in  certain 
Uix  deeds.  The  defendant  in  his  answer  attempted  to  set  up  a  statute  of  lim- 
itations as  a  defense  to  the  action.  He  prevailed  upon  this  defense  in 
tlie  circuit  court.  On  appeal  this  court  reversed  the  judgment  in  his 
favor  because  the  statute  waa  defectively  pleaded,  and  remanded  the  case 
for  a  new  trial.  60  Wis.  139,  and  18  N.  W.  liep.*  732.  The  defendant 
thereupon  applied  to  the  circuit  court  for  leave  to  supply  the  deficiency  in 
Ins  answer  in  that  behalf.  The  court  certified  that  it  was  of  the  opinion 
"that  the  defendant  had  made  an  extreme  case  in  favor  of  granting  the  leave 
asked  for,  and  the  same  would  have  been  granted  if  the  court  had  any  power 
to  exercise  any  discretion  in  the  premises. "  Leave  was  refused  on  the  sole 
ground  of  want  of  power  to  grant  it.  This  court  reversed  the  order  refus- 
ing such  leave,  holding  it  to  be  within  the  sound  discretion  of  the  circuit 
court  to  grant  or  refuse  the  leave  asked,  and  that  it  was  error  not  to  exercise 
such  discretion,  one  way  or  the  other,  on  a  proper  application.  61  Wis.  222; 
21  X.  W.  Uep.  46.  The  case  having  been  duly  remanded,  the  circuit  court 
granted  the  application  for  leave  to  simend  the  answer  by  setting  up  the  statute 
of  limitations  as  a  defense,  on  the  terms  that  the  defendant  pay  all  taxable 
costs  and  disbursements  incurred  by  the  plaintiff  from  the  time  of  filing  the 
ori <?inal  answer,  and  $10  costs  of  motion.  The  plaintiff  appeals  from  the  order 
in  that  belialf. 

Ellis,  Greene  dk  MerrilU  for  appellant.    Moses  Hooper,  for  respondent. 

Lyon,  J.  1.  We  are  of  the  opinion  that  the  granting  of  leave  to  amend 
the  answer  so  as  to  interpose  the  statute  of  limitations  as  a  defense  to  the 
action  was  no  abuse  of  the  discretion  of  the  court.  It  appears  by  tlie  afil- 
davits  read  on  the  hearing  of  the  motion  for  such  leave  that  the  plaintiff 
practically  abandoned  his  land  by  neglecting  for  nearly  20  years  to  pay  any 
taxes  upon  it,  and  that  during  most  of  that  time  the  grantor  of  the  defend- 
ant piiid  such  taxes.  Moreover,  the  defendant  has  cleared  and  improved  the 
land  at  a  large  expense.  The  plaintiff  claims  that  the  taxes  for  all  those 
years  were  void  for  various  specified  reasons,  and  alleges  this  as  an  excuse  for 
not  pstying  them.  The  excuse  is  not  satisfactory.  Before  holding  that  taxes 
on  a  given  parcel  of  taxable  land  bad  been  illegally  levied  for  18  or  20  con« 
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secutive  years,  we  should  require  much  more  definite  and  satisfactory  proof 
of  the  fact  tlian  we  find  in  this  record.  Indeed,  we  should  not  undertaite  to 
decide  such  a  proposition  on  mere  ex  parte  aflidavits.  Afiidavits  were  read 
on  the  motion  showing  that  the  defendant  or  his  grantor  took  forcible  pos- 
session of  the  land,  two  years  before  this  action  was  commenced,  by  ejecting 
plaintiff's  agents  and  servants  therefrom.  It  is  not  pei'ceived  how  that  fact 
can  be  of  any  importance  on  the  question  of  discretion.  The  plaintiff  had  a 
summary  remedy  to  regain  possession  of  his  land,  and  it  is  his  own  fault  that 
he  did  not  resort  to  it.  It  satisfactorily  appears  that  the  defendant  purchased 
the  land  in  good  faiUi,  supposing  that  he  had  obtained  a  good  title  thereto. 
This  is  made  apparent  by  the  large  sums  of  money  he  paid  for  the  land  and 
has  since  expended  upon  it, — over  $2,000  in  all.  The  facts  are  sufficient  to 
justify  the  court  in  exercising  its  discretion  to  relieve  him. 

2.  It  is  claimed  that  inadequate  terms  were  imposed  as  a  condition  of  al- 
lowing the  amendment,  and  Morgan  v.  BWiop,  61  Wis.  407,  S.  C.  21  N.  W. 
liep.  263,  is  relied  upon  as  sustaining  the  position.  In  that  case  the  real 
costs  imposed  were  only  810.  True,  there  was  a  direction  to  pay  a  judgment 
in  this  court  against  the  moving  party,  but  that  imposed  no  additional  obli- 
gation upon  him.  There  the  terms  imposed  are  the  payment  of  $10.  motion 
costs,  and  all  taxable  costs  accruing  to  the  plaintiff  after  the  filing  of  the 
original  answer.  This  imposes  an  additional  obligation  upon  the  defendant. 
The  distinction  between  the  two  cases  is  a  substantial  one.  It  appears,  by 
an  afiidavit  read  on  the  hearing  of  the  motion,  that  plaintiff  has  expended  in 
the  cause  8300  over  and  above  taxable  costs,  $200  of  which  was  so  expended 
before  the  motion  for  leave  to  amend  was  made.  The  necessity  for  such  ex- 
penditure, or  what  it  was  for,  does  not  appear.  The  general  rule  in  ordinary 
cases  is  conceded  to  be  that  the  party  amending  his  pleading  will  be  required 
to  pay  all  taxable  costs  up  to  the  time  of  amending,  and  also  costs  for.  oppos- 
ing the  motion.  Such  are,  substantially,  the  terms  here  imposed.  We  find 
nothing  in  this  record  which  necessarily  takes  the  case  out  of  the  general  rule, 
and  we  conclude  that  the  terms  imposed  by  the  circuit  court  are  within  the 
range  of  a  sound  judicial  discretion. 

The  order  must  be  affirmed. 


BuECHEL  and  another  v.  Buechel. 
Filed  March  16,  1886. 

1.  Justice  of  the  Peace— Jurisdiction — Actiou  fob  Installmewts  of  Moxet  Due  oir 

A  Bond. 

Action  may  be  had  before  a  justice  of  the  peace  for  installment,  amounting  to 
less  than  $200,  upon  a  bond,  notwithstanding  that  the  penalty  of  the  bond  is  $500, 
and  that  it  is  secured  by  a  mortgage  upon  real  estate. 

2.  Contract — Consideration — Release  of  a  Previous  Agreement  to  Pay  Monet. 

A  release  of  a  sealed  agreement  to  pay  money  is  a  sufficient  consideration  for  a 
bond  between  the  same  parties,  with  less  onerous  provisions,  executed  to  take  its 
place. 
5.  Appeal  —  Presumptions  Favor  Truth  of  Words  of  Charge  When  Record  is 
Silent. 

The  court  having,  in  the  charge  to  the  jury,  mentioned  a  fact  as  having  been  **  con- 
tended by  the  defendant,"  an  exception  to  the  remark  cannot  be  sustained,  the 
record  not  containing  the  argument  of  defendant's  counsel;  for,  unless  the  record 
show  the  contrary,  the  words  of  the  judge  must  be  presumed  to  be  true. 

Appeal  from  circuit  court,  Fond  du  Lac  county. 

The  complaint  alleges  tliat  on  April  13, 1881,  the  defendant  entered  into  an 
agreement  in  writing  whereby  he  promised  to  pay  the  plaintiffs  $50  a  year 
during  their  lives,  payable  November  1st,  and  to  deliver  to  them,  among 
other  articles  of  personal  property,  one  ton  of  hay  and  five  bushels  of  oats  in 
'each  year.     Default  in  the  cash  payments  of  1883  and  1884,  and  also  in  the 
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"delivery  of  the  ton  of  hay  and  five  bushels  of  oats  due  in  1884,  is  alleged  in 
thecduiplaint,  and  judgment  therefor,  with  interest,  is  demanded.  The  an- 
swer alleges  that  on  the  date  first  above  named  the  defendant  executed  to  the 
plaintiffs  his  bond  for  $500,  containing  conditions  substantially  the  same  as 
the  agreement  set  out  in  the  complaint,  and  that  the  performance  of  such  con- 
ditions was  secured  by  a  duly-recorded  mortgage  on  real  estate,  executed  by 
the  defendant  to  the  plaintiffs.  It  also  contains  a  general  denial  of  the  aver- 
ments of  the  complaint,  except  as  therein  admitted  or  traversed.  The  action 
was  brought  before  a  justice  of  the  peace,  who  rendered  judgment  therein  for 
the  plaintiffs.  The  defendant  appealed  to  the  county  court,  and  in  that  court 
amended  his  answer  by  alleging  therein  that  "the  agre^ent  set  forth  in  the 
complaint  was  without  consideration  moving  towards  the  defendant.''  The 
court  overruled  a  motion  to  dismiss  the  case  for  want  of  jurisdiction  in  the 
justice  of  the  peace  to  try  and  determine  it.  A  trial  in  the  county  court  re- 
sulted in  a  verdict  and  judgment  for  the  plaintiffs  for  the  amount  of  their 
claim.  The  court  directed  the  jury  to  find  for  the  plaintiffs,  and  submitted 
to  them  the  question  of  damages  alone.  The  case  is  further  stated  in  the 
opinion.    The  defendant  appeals  from  the  judgment. 

Jhtffy  &  McCrory,  for  respondents.     Gerpheide  <&  McKenna,  for  appellant. 

Lton,  J.  1.  There  can  be  no  doubt  of  the  jurisdiction  of  a  justice  of  the 
peace  over  this  case.  It  is  for  installments  due  on  a  bond,  amounting  to  less 
than  11200.  This  jurisdiction  is  conferred  by  Rev.  St.  sec.  3572,  §  3.  Such 
jurisdiction  is  not  affected  by  the  fact  that  the  bond  is  for  $500.  The  judg- 
ment goes  only  for  the  sum  actually  due  on  the  bond,  not  for  the  penalty. 
Rev.  St.  765,  sec.  2890.  Neither  is  the  j  urisdiction  of  the  j  ustice  affected  by  the 
further  fact  that  the  performance  of  the  condition  thereof  is  secured  by  amort- 
gage  on  real  estate.  The  plaintiffs  may  maintain  an  action  at  law  upon  the 
bond,  and  in  such  an  action  the  mortgage  has  no  significance. 

2.  The  original  answer  presented  no  issue.  It  substantially  admitted  the 
plaintiffs'  cause  of  action  by  admitting  the  agreement  set  out  in  the  complaint, 
and  by  failure  to  allege  payment  of  any  portion  of  the  installments  sued  for. 
But  for  the  amendment  to  the  answer,  alleging  want  of  consideration,  the 
plaintiffs  would  have  been  entitled  to  judgment  on  the  pleadings  for  at  least 
the  portions  of  the  overdue  installments,  payable  in  cash.  The  question  of  a 
demand  of  the  specific  articles  mentioned  in  the  agreement — the  hay  and  oats 
— was  not  raised  on  the  trial  or  in  the  argument  here,  and  the  pleadings  are 
silent  on  the  subject.  Due  demand  of  these  articles  was,  however,  sufficiently 
proved  on  the  trial,  and  that  is  enough.  Hence  the  amendment  to  the  an- 
swer raised  the  only  issue  properly  triable  on  the  pleadings,  except,  perhaps, 
as  to  the  value  of  the  hay  and  oats.  That  issue  is,  was  the  agreement  be- 
tween the  parties  unsupported  by  a  valid  consideration  ?  The  bond  in  suit 
shows  upon  its  face  that  the  consideration  therefor  was  the  release  of  another 
agreement  entered  into  by  the  defendant  three  months  earlier.  That  agree- 
ment was  executed  by  the  defendant  and  his  brother  to  the  plaintiffs,  and  is 
substantially  like  the  condition  of  the  bond  in  suit,  except  the  annual  cash 
payment  was  to  be  $100,  instead  of  $50.  The  consideration  for  executing  the 
first  agreement  is  not  questioned.  It  was  under  seal,  and  a  valid  considera- 
tion therefor  must  be  presumed.  That  consideration  was  imported  into  the 
bond  which  the  defendant  gave  to  take  the  place  of  the  first  agreement,  and, 
beyond  all  question,  renders  the  bond  unimpeachable  for  any  alleged  want  of 
consideration.  It  is  not,  therefore,  of  the  slightest  importance  that  the  de- 
fendant testified  he  received  nothing  for  the  bond,  or  that  the  court  ruled  out 
testimony  offered  to  show  admissions  of  one  of  the  plaintiffs  to  the  same  ef. 
feet.  The  bond  itself  shows  conclusively  that  the  defendant  did  receive  some, 
thing  for  his  bond,  to-wit,  a  release  of  his  former  agreement,  more  burden. 
some  in  its  requirements  upon  him  than  is  the  bond.    Moreover,  the  defend- 


Digitized  by  VjOOQ  IC 


320  THE  NORTHWESTERN   REPORTER*  [WlS^ 

ant  testified  that  when  he  executed  the  bond  the  plaintiff  conveyed  to  him  40 
acres  of  land,  and  he  says  that  such  conveyance  ''was  the  reason  we  made 
this  bond  and  mortgage."  This  statement  of  the  defendant  comes  very  near 
proving,  if  it  does  not  prove,  a  valid  consideration  for  the  bond,  independ- 
ently of  the  relei^e  of  the  first  agreement.  The  learned  county  judge  held 
that  the  proofs  established  conclusively  the  validity  of  the  bond.  We  think 
the  ruling  was  correct.  In  view  of  the  fact  that  the  defendant  is  the  son  of  th& 
plaintiff  Anton  Buechel,  the  judge  said  that  the  obligation  of  a  son  to  support 
his  father  was  a  sufficient  consideration  for  the  bond.  Inasmuch  as  we  sus- 
tain the  bond  on  other  grounds,  we  need  not  determine  whether  this  is  a  sound 
legal  proposition,  butfwe  should  hesitate  long  before  disaffirming  it. 

8.  On  the  pleadings,  and  the  undisputed  evidence  of  due  demand  of  th& 
specific  articles  named  in  the  bond,  and  of  the  consideration  upon  which  the 
bond  was  given,  there  would  have  been  no  question  of  fact  for  the  jury  had 
not  the  plaintiffs  cross-examined  the  defendant  as  to  payments  on  the  install- 
ments in  suit,  and  succeeded  in  eliciting  testimony  that  he  had  paid  one  of 
them.  Of  course,  the  plaintiffs  thereby  thrust  another  issue  into  the  case— 
the  issue  of  payment — which  otherwise  would  have  had  no  place  in  it.  The 
plaintiffs  gave  testimony  tending  to  negative  that  of  defendant  as  to  such 
alleged  payment.  It  was  this  testimony  alone  which  made  it  necessary  to 
send  the  case  to  the  jury  for  an  assessment  of  damages.  The  value  of  the 
hay  and  oats  was  proved  on  the  trial  by  undisputed  evidence.  Error  is  as- 
signed upon  the  following  remark  of  the  judge  to  the  jury  as  to  this  disputed 
payment:  ''It  is  contended  by  the  defendant  that  he  has  paid  one  of  these 
^50  payments  by  paying  a  debt  of  plaintiff  by  his  directions. "  There  was- 
no  testimony  tending  to  show  that  the  disputed  payment  was  made  in  the 
manner  stated  in  the  remark.  But  the  court  did  not  tell  the  jury  that  there 
was  any  such  testimony.  He  merely  stated  the  contention  of  the  defendant. 
The  record  does  not  contain  the  argument  of  counsel  for  the  defendant,  or 
otherwise  show  what  positions  he  maintained  on  the  trial.  The  statement  of 
the  judge  must  therefore  be  taken  as  true.  Pick  v.  Rubicon  Hydraulic  Co.^ 
27  Wis.  433;  West  v.  Milwaukee,  L.  8,  &  W,  Ry.  Co.,  56  Wis.  318;  S.  C.  14 
N.  W.  Rep.  292. 

Numerous  other  exceptions  were  taken  by  defendant,  on  the  trial,  to  the 
rulings  of  the  county  court,  on  objections  to  testimony,  on  the  instructions 
given  the  jury,  and  on  refusals  to  give  certain  proposed  instructions.  It  is 
believed  that  all  of  these  exceptions  are  either  rendered  immaterial  or  are 
necessarily  overruled  by  the  views  above  expressed.  It  would  be  a  waste  of 
time  and  space  to  discuss  them  separately. 

The  judgment  of  the  county  court  must  be  affirmed. 


Johnston  v.  City  of  Oshkosh. 
Filed  March  16, 1886. 

JUBY— QUESnOW  FOB— AOQUIRBKBNT  OP  NbW  RbSIDBNOV. 

When  the  evidence  leaves  In  doubt  the  question  whether  a  party  has  or  has  not 
acquired  by  his  acts  a  residence  in  a  new  place,  that  question  is  properly  submitted 
to  the  jury. 
,  Taxation— Unauthorized  Exbkption  —  Effect  upon  thb  Validity  or  Tax-Roll. 

Property  having  been  exempted  from  taxation  by  a  power  not  competent  to  do 
so,  the  failure  tliereafter,  although  in  good  faith,  by  the  assessor  to  assess  sach  prop- 
erty is  an  '*  intentional  failure,"  and  the  whole  tax  assessed  on  that  roll  against  th» 
party  to  whom  such  property  belongs  is  invalidated  thereby. 
.  Same— Suspension  or  Action  by  Court  until  Nbw  Abbbhbmbnt  Had — Statutb  or 
Wisconsin. 

Section  1164a,  Rev.  St..  as  amended  by  chapter  265  of  the  Laws  of  1879,  }{  2,  3, 
and  chapter  132  of  the  Laws  of  1881,  provides  that  in  an  action  for  the  recovery  of 
money  paid  as  and  for  taxes  levied  either  apon  real  or  penonal  property,  or  both. 
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if  it  appears  on  the  trial  that  the  assessment  npon  which  the  taxes  were  paid  is  void, 
the  court,  before  entering  judgment,  shall  continue  the  action  for  a  sutHcient  tima 
to  permit  a  reassessment  under  the  provisions  of  law. 

Appeal  from  circuit  court,  Winnebago  county. 

The  plaintiff  brought  this  action  to  recover  ;|^995.84,  being  the  amount  of 
a  tax  on  personal  property  assessed  against  him  by  the  defendant  city  in  the 
year  1883,  and  paid  by  him  under  protest.  He  claims  tliat  the  tax  is  invalid 
because  (1)  on  May  1,  1883,  he  was  not  a  resident  of  that  city,  but  was  then 
a  resident  of  the  city  of  Topeka,  in  the  state  of  Kansas;  and  (2)  various  er- 
roi-3,  irregularities,  and  omissions,  specified  in  the  complaint,  intervened  in 
the  assessment  and  levy  of  the  tax,  wliich  render  it  invalid.  But  one  of 
tiiese,  to-wit,  the  intentional  omission  of  taxable  property  from  the  assess- 
ment roll  of  1883,  is  considered  by  the  court.  A  special  verdict  was  returned 
by  the  jury,  the  material  portions  of  which  are  "as  follows:  "(1)  Wtis  the 
plaintiff,  on  or  about  the  tenth  of  April,  A.  D.  1888,  a  resident  of  the  city  of 
Oshkosh,  and  had  he  been  a  resident  thereof  several  years  previous  thereto? 
Yes.  (2)  On  the  first  day  of  May.  1883,  had  the  plaintiff  acquired  a  resi- 
dence in  Topeka,  Kansas?  No.  *  *  *  (5)  AVas  the  real  property  known 
as  *  Turner  Hall,'  viz.,  lot  1,  in  block  2,  in  Merritt's  addition,  in  the  Fourth 
ward  of  the  city  of  Oshkosh,  in  the  year  188:3,  when  the  assessment  was  made 
for  that  year,  generally  used  for  other  than  educational  purposes?  Yes. 
(6)  Did  the  assessors,  when  making  tlie  assessment  in  question,  know  that 
smd  real  property  known  as  *  Turner  Hall '  wtw  not  used  exclusively  lor  ed- 
ucational purposes?  Yes.  (7)  Did  the  assessors,  when  making  the  assess- 
ment in  question,  intentionally  omit  to  assess  the  said  real  property  known 
as  « Turner  Hall?'  Yes.  (8)  Did  the  assessors  mark  the  Turner  Hall  prop- 
erty exempt,  and  leave  it  out  of  the  assessment  roll  in  good  faith,  and  through 
an  error  of  judgment,  believing  it  exempt  by  law?  Yes."  Motions  by  the 
plaintiff  for  judgment  on  the  special  verdict  and  for  a  new  trial  were  denied. 
Judgment  was  thereupon  entered  for  the  defendant,  from  which  the  plaintiff 
appeals. 

Jackson  d:  Thompson^  for  appellant.     Charles  W.  Felker,  for  respondent. 

Lton,  J.  1.  The  finding  that  the  plaintiff  was  a  resident  of  the  defendant 
city  on  April  10, 1883,  and  had  been  a  resident  thereof  for  several  years,  is  un- 
challenged. But  it  is  claimed  that  the  finding  that  the  plain  tiff  had  not  acquired 
a  residence  in  Topeka  on  May  1,  1883,  is  directly  against  all  the  evidence  on 
that  subject.  The  plaintiff  testified  as  follows:  "I  reside  in  Topeka,  Kansas. 
I  took  up  my  residence  in  Topeka,  Kansas,  permanently  about  the  tenth  or 
eleventli  of  April,  1883.  I  took  up  my  residence  in  Topeka,  Kansas,  on  the 
tenth  or  eleventh  of  April,  1883,  with  intent  of  going  there  to  live,— doing  busi- 
ness there.  1  never  had  any  further  intention  of  removing  from  that  place  to 
any  other  place.  My  purpose  and  intention  from  that  time  to  now  has  been  to 
make  that  my  home.  I  have  made  that  my  home. "  The  foregoing  seems  to 
be  all  the  testimony  given  by  the  plaintiff,  or  in  his  behalf,  on  the  subject  of 
his  residence  on  May  1, 1883.  It  was  proved  by  the  defendant  that  the  plain- 
tiff returned  to  Oshkosh,  July  20,  1883,  and  remained  there  at  least  until  Oc- 
tober 2  of  the  same  year,  boarding  in  the  same  hotel  in  which  he  boarded  be- 
fore he  went  to  Kansas.  There  is  no  further  testimony  of  his  whereabouts 
intermediate  the  date  last  mentioned  and  the  trial,  which  was  had  at  the  De- 
cember term,  1884.  It  will  be  observed  that  the  plaintiff  fails  to  state  or 
prove  what  he  did  to  obtain  a  residence  in  Topeka.  He  does  not  state  that 
he  removed  his  family  or  any  of  his  effects  to  that  city,  or  that  he  engaged  in 
any  business  there.  Neither  does  it  appear  that  he  disposed  of  his  property 
in  Oshkosh,  or  made  any  changes  in  his  business  affairs  with  reference  to  his 
removal  therefrom.  Indeed,  it  only  appears  by  inference  that  he  was  ever  in 
Topeka  in  his  life.  If  we  knew  what  are  the  grounds  for  his  statements  that 
v.27N.w.no.8— 21  .  .  , 
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he  took  np  his  residence  there, — that  he  made  it  his  home  there, — we  might 
find  that  his  definition  of  residence  and  home  does  not  necessarily  include  per- 
sonal presence  at  the  designated  place,  but  requires  only  the  intention  to  re- 
side there.  He  fails  to  tell  us  what  he  means  by  the  term  '* residence,"  or 
what  facts  and  circumstances  he  regards  essential  to  constitute  a  residence  or 
houie  in  a  specified  place.  He  says  he  took  up  his  residence  in  Topeka  with 
the  intention  "of  going  there  to  live."  This  seems  to  imply  a  claim  of  resi- 
dence there  before  he  personally  went  there.  Perhaps,  however,  he  does  not 
mean  to  be  so  understood.  Were  the  plaintiff  prosecuted  for  perjury,  in  that 
he  falsely  testified  on  the  trial  of  this  action  that  he  was  in  Topeka  in  1883, 
we  apprehend  the  prosecution  would  have  some  difficulty  in  making  proof  by 
this  record  that  he  directly  gave  any  such  testimony.  The  plaintiff  testified 
that,  with  the  exception  of  about  two  years, — 1873  and  1874, — he  resided  in 
Oshkosh  continually  from  1853  to  April,  1883,  and  that  he  had  a  family.  He 
fails  to  state  why  he  returned  to  that  city  in  July,  1883,  or  when  he  again  left 
it,  if  at  all.  In  short,  the  testimony  tending  to  show  that  he  had  acquired  a 
residence  in  Topeka  on  or  before  May  1,  1883,  is  vague  and  unsatisfactory, 
and,  with  the  other  testimony  referred  to,  leaves  the  mind  in  serious  doubt 
whether  he  was  at  that  date  a  resident  of  Topeka.  Because  of  such  doubt  we 
think  the  question  of  residence  was  properly  submitted  to  the  jury,  and  their 
determination  of  it  cannot  properly  be  disturbed. 

It  thus  becomes  a  verity  in  this  case  that  the  plaintiff  was  not,  on  May  1, 
1883,  a  resident  of  Topeka.  Hence,  for  the  purposes  of  taxation,  he  remained  a 
resident  of  Oshkosh  at  that  date,  and  his  personal  property  was  then  subject 
to  be  assessed  in  that  city  for  fixation.  Kellogg  v.  Superdsors,  42  Wis.  97; 
Rev.  St.  339,  §  1033.  Upon  this  branch  of  the  case  several  exceptions  were 
taken  to  the  instructions  given  the  jury,  to  the  refusal  of  the  court  to  give 
certain  proposed  instructions,  to  the  form  of  the  questions  submitted,  and  to 
the  refusal  of  the  court  to  submit  certain  proposed  questions  to  the  jury.  It 
is  unnecessary  to  discuss  these  exceptions  in  detail.  Suffice  it  to  say,  we  think 
the  judge  gave  the  law  of  the  case  to  the  jury  correctly  and  fully,  and  that  the 
questions  submitted  were  properly  framed  and  sufficient.  None  of  these  excep- 
tions are  well  taken. 

2.  Several  errors  and  omissions  in  the  assessment  of  1883,  which  it  is 
claimed  render  the  taxes  levied  in  Oshkosh  for  that  year  invalid,  are  alleged 
in  the  complaint.  A  large  amount  of  testimony  was  given  bearing  upon 
these  allegiitions.  Having  reached  the  conclusion  (as  will  presently  appear) 
that  one  of  the  objections  to  the  validity  of  such  tax  levy  is  well  taken,  we 
are  relieved  from  the  necessity  of  determining  the  other  objections  thereto,  or 
the  exceptions  taken  during  the  trial  which  relate  to  such  other  objections. 
The  special  verdict  (as  well  as  the  undisputed  evidence)  is  that  a  certain 
specified  lot  in  the  defendant  city,  on  which  stood  abuildingknown  as  "Turner 
Hall,"  was  intentionally  omitted  by  the  city  assessors  from  the  assessment 
roll  of  1883.  This  building  was  used  for  purposes  which,  under  the  general 
laws  of  the  state,  subjected  it  to  taxation,  and  the  asses.sor8  knew  that  fact. 
They  omitted  it  because  they  had  seen  a  statement  in  a  local  newspaper  that 
the  legislature  of  1883  had  enacted  a  law  exempting  the  property  from  taxa- 
tion. A  practicing  attorney  of  Oshkosh  had  also  told  them  the  same  thing. 
They  believed  those  statements.  These  facts  are  the  grounds  of  the  finding 
that  the  property  was  omitted  from  the  assessment  roll  by  the  assessors  "in 
good  faith,  and  through  an  error  of  judgment,  believing  it  exempt  by  law." 

It  was  held  in  Weeks  v.  Milwaukee,  10  Wis.  242,  that  omissions  of  taxable 
property  from  the  assessment  roll,  arising  from  mistakes  of  fact»  erroneous 
computations,  or  errors  of  judgment  on  the  part  of  the  assessing  officers,  do 
not  necessarily  vitiate  the  whole  tax ;  but  that  intentional  disregard  of  the 
taxing  laws,  which  impose  illegal  taxes  on  those  assessed,  does  vitiate  it 
In  that  case  the  common  council  of  Milwaukee  luid  passed  an  ordinance^  with- 
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out  any  authority  to  do  so,  exeraptinjar  the  ^ewhall  House  property  In  that 
city  from  taxation,  and  that  property  was  intentionally  omitted  by  the  assess- 
ors from  tlie  assessment  roll.  Under  the  rule  above  stated,  the  whole  general 
tax  based  upon  such  assessment  roll  was  held  void  because  of  such  omission. 
The  same  omission  was  the  basis  of  the  case  of  Herseyv,  Supervisors,  16  Wis. 
185,  but  it  was  sought  to  take  that  case  out  of  the  rule  of  Weeks  v.  Milwaukee, 
by  averring  in  the  answer  timt  the  common  council  t>assed  the  ordinance  of 
exemption  in  good  faith,  honestly  believing  that  they  had  power  to  do  so;  that 
such  belief  wiis  founded  upon  the  advice  of  counsel  reputed  to  be  learned  in 
the  law,  and  their  own  examination  of  the  city  charter;  that  a  large  number 
of  wealthy  and  prominent  citizens  and  tax-piiyers  petitioned  for  the  enact- 
ment of  the  ordinance;  and  that,  if  the  council  and  its  members  erred  in 
passing  the  ordinance,  '*it  was  an  error  of  judgment  in  reference  to  their 
powers  under  the  law  committed  wliile  they  were  endeavoring  in  good  faith 
to  discharge  their  duty  according  to  law  and  the  best  interests  of  said  city;" 
and,  further,  that  the  error  of  the  assessoi*s  in  regarding  the  ordinance  as 
valid,  and  omitting  the  property  from  the  assessment  roll,  "was  an  honest  er- 
ror of  judgment  as  to  their  powers  and  duties  under  the  law,  and  was  com- 
mitted while  said  assessora  were  endejivoring  in  good,  faith  to  perform  their 
duties  according  to  law,  as  they  understood  those  duties,  in  the  honest  exer- 
cise of  their  best  judgment  in  reference  thereto,  and  with  the  purpose  and 
intent  to  fulfill  their  duties  in  all  respects."  It  was  held  that  the  above  aver- 
ments in  the  answer  did  not  take  the  case  out  of  the  rule  of  Weeks  v.  Mil- 
waukee. That  rule,  and  its  application  to  cases  like  that  of  Hersey  v.  Super- 
eisars,  have  never  been  shaken  by  any  subsequent  adjudications  of  this  court. 
We  are  unable  to  perceive  any  distinction  in  principle  between  tliis  case 
and  that  of  Hersey  v.  Supervisors,  In  both  ciises  the  omission  of  taxable 
property  from  the  respective  assessment  rolls  was  intentional  on  the  part  of 
the  assessors,  who  knew  that  under  the  general  statutes  of  the  state  the 
omitted  property  was  taxable.  The  respective  assessors  in  both  cas(?8  hon- 
estly believed  that  such  property  had  been  exempted  from  taxation  by  com- 
petent authority,  and  in  both  cases  such  belief  was  unfounded.  In  one  ciise 
the  assessors  honestly  believed  that  the  legislature  had  exempted  the  property, 
when  it  had  not.  In  the  other,  the  assessors  honestly  believed  that  the  leg- 
islature had  authorized  the  common  council  to  exempt  the  property  when  it 
had  not.  We  must  hold,  therefore,  that  the  omission  from  the  assessment 
roll  of  1883  of  the  Turner  Hall  property,  under  the  circumstances  disclosed 
by  the  special  verdict  and  the.  un controverted  evidence,  invalidates  tlie  taxes 
assessed  on  that  roll  against  the  plaintiff,  and  hence  that  it  was  error  to  give 
judgment  for  the  defendant. 

3.  It  does  not  necessarily  follow,  however,  that  the  plaintiff  is  entitled  to 
immediate  judgment  on  the  verdict.  Section  1 164a,  Rev.  St.,  as  amended  by 
chapter  255,  Laws  1879,  {?§  2,  3,  and  chapter  132,  Laws  1881,  provides  that 
in  an  action  for  the  recovery  of  money  paid  as  and  for  taxes  levied  either 
upon  real  or  personal  property,  or  both,  if  it  appeara  on  the  trial  that  the  as- 
sessment ilpon  which  the  taxes  were  paid  is  void,  the  court,  before  entering 
judgment,  shall  continue  the  action  for  a  sufficient  time  to  permit  a  reassess- 
ment under  the  provisions  of  law.  This  is  just  the  case  mentioned  in  the 
statute.  Section  12106,  Rev.  St.,  as  amended,  (see  chapter  265,  Laws  1879, 
§  5,)  is  referred  to  as  prescribing  the  mode  of  making  such  reassessment;  and 
the  judgment  to  be  rendered,  after  a  valid  reassessment  has  been  made,  is 
specified  in  the  statute.  Ruggles  v.  City  of  Fond  du  Lac,  53  Wis.  436,  S.  C. 
10  N.  W.  Rep.  565,  was  an  action  very  similar  to  this.  It  is  said  in  the 
opinion  that,  although  irregulairities  may  have  intervened  in  the  assessment 
of  the  tax,  going  to  the  groundwork  thereof ,  and  affecting  all  the  propei*ty  in 
the  ward  or  city,  it  would  not  result  in  a  reassessment.  The  case  came  here 
CD  deman*er  to  th^  complaint,  and  the  remark  did  not  in  any  manner  affect 
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the  decision.  It  was  not  made  with  reference  to  section  1164a,  as  amended 
by  the  subsequent  acts,  and  that  section  was  not  there  considered  by  the  court. 
Notliing  tliere  said  can  be  properly  regarded  as  autliority  against  a  reassess- 
ment ot  thd  void  tax  in  a  case  like  tills.  It  was  said  in  Kingsley  v.  Super- 
visjrs,  49  Wis.  649,  S.  C.  6  N.  W.  Xiep.  317,  that,  after  finding  the  facU  which 
bring  the  case  within  the  statute  requiring  a  reassessment,  the  court  h«ls  no 
jurisdiction  to  render  final  judgment  until  a  reassessment  shall  be  made.  Sin- 
gle V.  Stettin,  49  Wis.  645,  S.  C.  6  N.  W.  Rep.  312:  is  there  referred  to  Jis  so  hold- 
ing.  But  in  Monroe  v.  City  of  FortUoioard,  50  Wis.  228,  S.  C.  6  N.  W.  Hep. 
803,  a  majority  of  the  court  were  of  the  opinion,  on  further  consideiivtion, 
that  the  rendering  of  judgment  in  such  a  case,  before  reassessment,  although 
error,  was  within  the  jurisdiction  of  the  court.  The  court  has  steadily  lield, 
however,  that  the  statute  is  mandatory,  and  that  in  a  case  within  its  provis- 
ions the  court  must  await  a  reassessment  before  it  proceeds  to  judgment,  even 
though  no  motion  therefor  is  made.  See  Clarke  v.  Lincoln  Co.,  54  Wis.  580; 
B.  C.  12  K.  W.  Hep.  20. 

In  this  case  the  plaintiff  did  not  move  for  a  continuance  until  a  reassess- 
ment of  his  taxes  could  be  had.  Neither  has  either  party  done  anything  to 
waive  the  right  thereto.  Indeed,  we  do  not  now  perceive  how  such  right 
can  be  waived  unless  by  express  stipulation  to  that  effect. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the  cause  will  be 
remanded  for  further  proceedings  as  herein  indicated. 


In  re  fistate  of  Leavens,  Deceased. 
Leavens  t?.  Bishop. 
Filed  March  16,  1886. 

1.  ExECCTOTsa  AHD  Adminibtratobs — County  Couki^— JuBisDionoif  to  Vacate  Fiva^ 
Order  Fraudulently  Obtained. 

The  county  court  has  power  to  vacate  an  order  procured  through  the  fraud  of  an 
administrator,  and  require  such  administrator  to  again  render  his  account,  and 
thereupon  to  make  another  order  of  distribution  to  such  persons  as  may  appear  to 
be  entitled  to  the  same. 

t.  Same— Petition  to  Vacate  Order— Parties  Defendant. 

A  party  a?;grieyed  by  the  alleged  fraudulent  acts  of  an  administrator,  whereby 
an  order  of  court  was  made  distributing  an  estate  among  parties  not  entitled  thereto, 
should  seek  his  redress  by  first  petitioning  the  court  to  vacate  such  order  of  distribu- 
tion, and  in  such  a  proceeding  it  is  proper  to  make  the  beneficiaries  under  the  fraud- 
ulent administration  parties  defendant. 

8.  Same — Petition  to  Appoint — Hearing  of  Petition — Guardian  Ad  Litem — ^Hule» 
OP  Court. 

The  rules  prepared  in  1879  for  the  practice  in  the  county  courts  do  not  direct  that 
a  guardian  ad  litem  shall  be  appointed  for  the  minor  heirs,  during  the  hearing  of 
an  application  for  the  appointment  of  an  administrator. 

Appeal  from  circuit  court,  Winnebago  county. 

Uoujhton  &  Haddock  and  C.  D.  Cleveland^  for  appellant.  7,  C.  Kerwin 
and  Qeo.  Gary,  for  respondent. 

Taylob,  J.  In  this  case  C.  W.  Leavens,  the  appellant,  presented  a  peti- 
tion to  the  county  court  of  Winnebago  county  setting  forth  the  following 
facts:  That  C.  W.  Leavens,  deceased,  was  formerly  a  resident  of  said  county, 
and  he  died  intestate  in  said  county,  October  29,  1874;  that  in  December, 
1874,  ^  petition  was  presented  to  the  county  court  of  said  county  by  one 
claiming  to  be  the  widow  of  said  deceased,  asking  for  letters  of  administra- 
tion of  the  estate  of  said  deceased;  that  upon  said  petition  said  county  court, 
upon  the  twelfth  of  January,  1875,  duly  appointed  one  C.  A.  Leavens  admin- 
istrator of  said  estate;  that  said  C.  A.  Leavens  duly  qualified  as  admini8tr»- 
tor,  and  entered  upon  the  discharge  of  his  duties  as  administrator;  that  he 
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caused  an  inventory  of  said  estate  to  be  made,  from  which  it  appears  that 
said  dece«ised  left  an  estate  of  nearly  $5,000;  that  from  the  evidence  pre- 
sented to  said  county  court  it  appeared  that  said  deceased  left  four  heirs  sur- 
viving him,  viz.,  Irene  S.  Leavens,  widow;  and  three  minor  children,  Vinnie 
P.  Leavens,  aged  four  years,  Willie  C,  a^ged  two  years,  and  Avando,  an  in- 
fant child;  that  the  administrator  paid  the  debts  against  said  estate,  and  ren- 
dered his  final  account  to  said  county  court  on  July  9,  1878,  and  thereupon 
the  county  court  made  an  order  distributing  the  estate  of  said  deceased  as 
follows:  A  lot  valued  at  $988.82,  and  personal  property  of  the  value  of 
$3,546.87.  The  lot  was  assigned  to  the  three  children  in  common  and  undi- 
vided, subject  to  the  dower  and  homestead  rights  of  the  said  widow,  Irene  S. 
Leavens;  and  that  the  personal  property,  amounting  to  $3,546.87,  was  as- 
signed to  the  said  Irene  and  the  three  minor  children,  to  each  one  a  fourth 
part  thereof. — and  directed  the  said  administrator  to  pay  over  the  one-fourth 
part  of  said  $3,546.87  to  said  Irene  S.  Leavens,  and  the  three-fourths  thereof 
to  her  as  gu<irdian  of  said  minor  children,  and  thereupon  the  fidministrator 
be  released  and  discharged  from  his  trust.  The  petition  also  shows  that  the 
said  Irene  S.  Leavens  had  been  duly  appointed  guardian  of  the  said  minor 
children,  by  the  order  of  said  county  court,  on  the  twenty-fifth  day  of  Feb- 
ruary, 1878,  and  that,  as  such  guardian,  she  received  from  said  administra- 
tor the  share  of  the  estate  distributed  to  said  minors,  by  the  order  of  distri- 
bution made  as  al)ove  stated,  and  that  she  still,  as  such  guardian,  retains 
such  money;  that  for  several  years  the  said  Irene  lias  made  no  report  of  her 
doings  as  such  guardian  to  said  county  court. 

•  The  petition  then  alleges  that  on  the  sixteenth  of  June,  1860^ at  the  city  of 
Neenah,  in  this  state,  the  said  deceased  was  married  to  one  M.  0.  Bingham; 
that  the  issue  of  said  marriage  was  the  petitioner,  C.  W.  Leavens,  who  is 
now  23yearsold;  that  said  M.  C.  Leavens,  wife  of  said  C.  W.  leavens,  deceased^ 
is  still  living,  and  that  the  marriage  contract  and  bond  of  marriage  between 
said  M.  C.  Bingham  and  said  deceased,  C.  W.  Leavens,  has  never  been  dis- 
solved, except  by  the  death  of  said  C.  W.  Leavens.  It  then  alleges  that  the  peti- 
tioner and  his  mother  are  the  only  surviving  heirs  of  said  deceased;  that  the 
petitioner  was  a  minor  at  the  time  said  proceedings  were  had  in  said  county 
court,  and  was  not  represented  in  that  court  in  said  proceedings,  by  guardian 
or  otherwise.  The  petition  further  alleges  that  the  said  C.  A.  Leavens,  the 
administrator  of  said  estate,  during  all  the  time  he  was  so  acting,  knew  thai 
the  petitioner  was  the  son  and  hei  r  at  law  of  said  deceased ;  that  he  knew  of  the 
marriage  of  said  deceased  with  the  said  Mary  C.  Bingham;  that  he  was  a  wit- 
ness of  said  marriage,  and  knew  of  the  issue  of  said  marriage;  and  that  the 
petitioner  was  born  in  the  "house  of  said  administrator  at  Neenah.  The  pe- 
tition further  alleges  that  he  had  no  knowledge  of  the  said  proceedings  in 
Niid  county  court  until  within  the  last  year,  and  had  no  knowledge  that  his 
father  died  intestate,  leaving  an  estate  to  be  administered.  The  prayer  of  the 
potitioner  is  as  follows:  "Wherefore,  your  petitioner  prays  that  all  the  pro- 
ceedings had  as  aforesaid  in  reference  to  the  estate  of  said  C.  W.  Leavens, 
and  the  distribution  thereof,  be  declared  null  and  void;  that  said  Irene  S. 
l-«avens  be  cited  to  account  for  the  amount  paid  to  her  as  said  guardian  and 
as  alleged  heir;  that  she  be  ordered  to  pay  the  same  back  to  this  court;  that 
H.  s.  Lawson,  or  some  other  suitable  person,  be  appointed  administrator  of 
the  estate  of  said  C.  W.  Leavens,  deceased;  and  that  such  other  and  further 
procee<lings  be  had,  and  such  other  relief  be  granted,  as  shall  to  the  court 
seem  meet  and  right." 

To  tliis  petition  the  respondents,  Irene  Bishop  and  her  minor  children,  de- 
murred for  tive  causes,  two  of  which  are  relied  upon  in  this  court:  (1)  Be- 
cause the  court  has  no  jurisdiction  of  the  respondents  on  the  subject  of  th# 
action  or  proceeding;  (2^  that  the  petition  does  not  state  facts  suflicient  to 
constitute  a  cause  of  action.    The  county  court  overruled  the  demurrer,  witk. 
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leave  to  said  Irene  Bishop,  In  person  and  as  guardian  of  said  minors,  by  E. 
R.  Hicks,  guardian  ad  litem,  to  answer  the  petition  within  15  days.  E.  H. 
Hicks,  as  guardian  ad  litem,  thereupon  answered,  and  Irene  Uishop  appealed 
to  the  circuit  court  of  said  county.  Tlie  matter  was  lieard  by  said  circuit 
court  upon  her  appeal,  upon  the  third  day  of  October,  1885,  and  the  circuit 
court  made  the  following  order:  "Ordered,  that  the  order  of  tlie  said  county 
court  overruling  said  deunirrer  be,  and  the  same  is  hereby,  revereeii,  and  that 
said  demurrer  be  sustained  as  to  said  appellant  Irene  Bishop,  and  that  said 
matter  be  remitted  to  the  said  county  court  for  further  proceedings  according 
to  law."  From  this  order  of  the  circuit  court  sustaining  such  demurrer* 
the  petitioner  appeals  to  this  court. 

The  learned  counsel  for  the  respondent  both  in  this  court  and  the  court  be- 
low have  treated  this  proceeding  by  petition  to  set  aside  the  proceedings  in 
the  administration  of  the  estate  of  C.  W.  Leavens  as  an  action,  and  the  pe- 
tition as  the  complaint  therein,  and  have  demurred  to  the  petition  as  though 
it  were  a  complaint  in  an  action.  This  is  hardly  the  nature  of  the  proceeding. 
It  is  more  in  the  nature  of  a  motion  in  an  action  than  of  the  commencement  of 
an  action.  The  demurrer  of  the  respondent  may,  however,  be  treated  as  an 
objection  on  her  part  against  granting  the  motion  of  the  petitioner,  and  award- 
ing him  the  relief  asked  for.  The  material  questions  in  the  case  are,  perlmps, 
as  well  brought  to  the  notice  of  the  court  in  the  form  of  a  demurrer  to  the 
petition  as  in  any  other  way. 

The  learned  counsel  for  the  respondent  urges  that  the  facts  stated  in  the 
petition  do  not  entitle  the  petitioner  to  the  relief  asked,  or  to  any  other  relief 
iu  the  county  court,  mainly  upon  the  ground  that  the  county  6ourt  has  lost  , 
all  jurisdiction  over  the  matter  of  the  estate  of  said  deceased,  because  it  had 
made  a  final  order  for  the  distribution  of  the  estate,  and  the  estate  has  been 
delivered  to  the  parties  entitled  to  the  same  by  virtue  of  such  order;  and 
whether  the  estate  has  been  distributed  to  the  persons  rightfully  entitled  to 
the  same,  or  to  persons  who  have  no  right  to  it,  under  the  laws  of  the  state» 
can  make  no  difference. 

The  counsel  further  claim  that  the  county  court  has  exhausted  its  jurisdic- 
tion over  the  subject-matter  of  the  estate,  and  the  rightful  owner  must  seek 
his  remedy,  if  he  has  any,  in  a  court  of  equity  or  some  other  appropriate  ac- 
tion in  some  other  court.  It  is  claimed  that  the  county  court  is  entirely  in- 
competent to  correct  any  error  it  may  have  fallen  into  through  the  fraudu- 
lent suppression  of  the  real  facts  in  regard  to  the  estate  administered.  We 
are  not  prepared  to  limit  the  power  of  the  county  court  by  any  such  arbitrary 
and  unjust  restriction.  This  court  has  repeatedly  held  that  the  county  court 
may  set  aside  its  orders  and  proceedings,  when  they  have  been  irregularly 
entered,  or  when  they  have  been  obtainecl  through  the  fraud  of  parties  ob- 
taining the  same.  See  In  re  Fisher,  15  Wis.  512;  Beits  v.  Shottan,  27  Wis. 
667;  Art:her  v.  Meadows,  33  Wis.  166;  Baker  v.  Baker,  51  Wis.  538-548;  S. 
C.  8  N.  W.  Rep.  289;  Brook  v.  Cliappell,  34  Wis.  405.  We  see  no  reason  for 
limiting  this  jurisdiction  except,  as  was  done  in  the  case  of  Betts  y.Shotton^ 
supi'a,  so  as  to  prevent  disturbing  rights  which  had  become  confirmed,  under 
the  order  of  proceedings  Jisked  to  be  set  aside,  by  the  running  of  the  statute 
of  limitations,  in  favor  of  those  claiming  under  them. 

The  petition  in  this  case,  if  true,  shows  that  there  has  been  a  wrongful 
administration  of  the  estate,  and  a  direction  of  the  court  to  deliver  the  estate 
to  persons  who  have  no  right  to  any  part  thereof.  How  is  the  rightful  owner 
to  obtain  the  estate?  The  learned  counsel  for  the  respondent  says  he  may 
bring  an  action  in  equity  or  some  other  action  in  the  circuit  court  to  compel 
the  administrator  to  account  to  him  for  his  wrongful  administration  of  the 
estate,  and,  under  proper  allegations,  he  may  make  the  recipients  of  the  estate 
parties  to  such  action;  and  cites  IStronach  v.  Stronach,  20  Wis.  129.  It  is 
probable  such  an  action  might  be  maintained,  but  the  fact  that  such  action 
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may  be  maintained  is  no  reason  for  holding  that  the  county  court  cannot  and 
ougfit  not  to  remedy  tlie  wrong  done  by  its  own  order.  In  the  Case  of  Fisher, 
15  Wis.  512-5] 8,  alter  an  elaborate  argument  by  eminent  counsel,  this  court 
sums  up  the  whole  case  by  saying  the  following  points  were  unanimously 
resolved  by  the  court.  One  was  this:  "(3)  The  county  court,  sitting  as  a 
probate  court,  may,  at  any  time,  in  furtherance  of  justice,  revoke  an  order 
which  has  been  irregularly  made  or  procured  by  fraud."  The  propriety  of 
that  determination  by  this  court  as  limited  in  the  case  of  Beits  v.  Shotton,  9Ur 
pra^  has  never  been  questioned,  and  it  has  been  reiterated  in  the  opinions  of 
this  court  in  the  several  cases  above  cited.  A  like  rule  has  been  adopted  for 
the  probate  courts  of  New  York,  (see  Campbell  v.  Thatcher,  54  Barb.  382- 
386;  Pew  v.  Hastings,  1  Barb.  Ch.  452;  Proctor  v.  Wanmaker,  Id.  302;  Hity- 
perly  v.  Bancus,  24  N.  Y.  46;  Vreedenhurgh  v.  Calf,  9  Paige,  128;  Skid- 
more  V.  Davies,  10  Paige,  316;)  also  by  the  courts  of  Massachusetts,  (see  Wa- 
ter$  V.  Stickney,  12  Allen,  1;  Rif^ardson  v.  Hazelton,  101  Mass.  108.)  In 
some  courts  this  proceeding  to  set  aside  an  order  of  the  probate  court  which 
has  been  irregularly  or  fraudulently  made  is  treated  as  a  bill  of  review  in 
such  court.    See  Mauro  v.  Ritchie,  3  Cranch,  C.  C.  167. 

It  is  urged  that  the  county  court  has  no  power  to  compel  the  respondent  to 
return  to  the  county  court  the  money  received  by  her  under  its  order  of  dis- 
tribution. For  the  purpose  of  this  case  it  is  unnecessary  to  determine  what 
power  the  county  court  has  to  compel  the  refunding  of  money  belonging  to 
an  estate,  being  administered  in  that  court,  which  has,  by  the  fraud  or  mis- 
take of  the  administrator,  been  ordered  distributed  to  a  person  not  lawfully 
entitled  thereto.  The  county  court  can  undoubtedly  make  an  order  to  that 
effect,  or  if  the  money  or  property  is  still  in  the  possession  of  such  person, 
enforce  such  order  under  section  2460,  Rev.  St.  The  court,  under  the  au- 
thorities cited,  certainly  has  the  power  to  vacate  the  order  procured  by  the 
fraud  of  the  administrator;  and  when  that  is  vacated,  there  would  seem  to  be 
no  reason  why  the  administrator  may  not  be  required  to  again  render  his  ac- 
count, and,  when  such  account  is  rendered,  why  another  order  of  distribu- 
tion may  not  be  made  to  such  persons  as  shall  appear  to  be  entitled  to  the  same. 
In  order  to  procure  such  action  on  the  part  of  the  court,  it  was  highly  proper 
that  the  persons  who  claim  the  estate  under  the  order  of  distribution  should 
be  notified  of  the  application  of  the  petitioner,  as  they  are  vitally  interested 
in  maintaining  that  order  unreversed.  Whether  the  specific  relief  claimed 
against  the  respondent  and  her  children  can  be  given  by  the  county  court  is 
wholly  immaterial.  They  were  entitled  to  notice  of  this  application,  and  the 
petition  should  not  be  dismissed,  as  to  the  appellant,  beciiuse  it  may  demand 
a  relief  which  the  court  may  not  have  the  power  to  grant. 

It  is  also  insisted  that  the  petitioner  is  not  a  party  to  the  proceedings  for 
the  administration  of  the  estate  of  his  alleged  father,  and  has  therefore  no 
standing  in  court  to  set  aside  the  proceedings  in  such  administration.  While 
he  is  not  bound  by  the  order  of  distribution  made  in  such  proceedings,  on  ac- 
count of  his  minority,  and  want  of  proper  notice  of  it  when  it  was  made,  it 
is  not  clear  that  the  appointment  of  the  administrator  was  void  iis  to  him, 
though  a  minor.  The  statute  dors  not  in  express  terms  require  that  a  gen- 
eral guardian  or  a  guardian  ad  litem  shall  be  appointed  for  the  minor  heirs, 
to  appear  for  them  on  the  hearing  upon  the  application  for  the  appointment 
of  an  administrator  of  an  estate.  The  statute  in  force  when  the  administra- 
tor was  appointed  simply  required  the  county  judge  to  cause  notice  of  the  ap- 
plication, and  the  time  and  place  of  hearing  thereof,  "to  be  published  for 
three  successive  weeks  in  such  newspaper  as  he  may  direct;  or  to  be  person- 
ally served  on  all  persons  interested  for  such  length  of  time  before  the  day 
fixed  for  hearing  as  shall  be  deemed  reasonable."  See  section  20,  2  Tayl.  St. 
p.  1219.  There  is  no  allegation  in  the  petition  that  the  notice  required  by 
the  statute  was  not  given  before  the  appointment  of  the  administrator  was 
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made.  On  the  contrary,  the  allegation  is  that  he  was  duly  appointed.  The 
order  appointing  the  administrator  may  be  valid,  though  the  order  of  distri- 
bution may  be  void  because  tlie  petitioner  was  not  notified  of  the  making  of 
the  same.  • 

Tlje  riile§  prepared  in  1879  for  the  practice  in  the  county  courts  do  not 
direct  tliat  a  guardian  ad  litem  shall  be  appointed  for  tl)e  minor  heirs,  on  the 
hearing  of  an  application  for  the  appointment  of  an  administrator.  See  County 
Coui-t  liules  7,  9,  p.  55.  It  is  at  least  questionable  whether  another  admin- 
istration can  be  hati  of  the  estate  in  question  until  the  present  administrator 
Is  removed,  and  another  appointed  in  his  place.  However  that  may  be,  we 
think  it  highly  proper,  before  attempting  to  procure  a  new  administration, 
to  have  the  proceedings  already  had  in  the  case  set  aside,  so  far,  at  least,  as 
they  prejudice  the  rights  of  the  petitioner.  If  it  be  admitted  that  he  hjis  a 
remedy  for  the  wrong  done  him  by  obtaining  the  fraudulent  order  for  the  dis- 
tribution of  the  estate  in  some  otlier  court,  it  seems  to  us  that  he  has  chosen 
the  more  appropriate  remedy  for  going  into  the  court  having  the  custody  of 
the  estate  of  the  deceased,  and  asking  that  court  to  vacate  its  order  frau<hi- 
lently  obtained,  so  that  it  may  do  justice  to  him  in  the  court  specially  created 
for  that  purpose.  We  have  no  doubt  he  is  so  much  a  party  to  the  proceed- 
ing, if  he  chooses  to  make  himself  such,  as  to  be  entitled  to  present  his  peti- 
tion and  ask  to  have  the  proceeding  vacated. 

It  is  also  said  that  he  may  have  a  re.nedy  on  the  administrator's  bond  for 
his  maladministration  of  the  estate.  We  have  grave  doubts  whether,  under 
our  statute,  he  can  maintain  any  action  upon  the  bond  to  recover  his  share 
of  the  estate  until  he  obtains  an  order  of  the  county  court  directing  some 
part  of  it  to  be  paid  to  him.  See  subdivision  2,  §  4014,  Rev.  St.  1878.  In 
an  action  upon  the  administrator's  bond,  it  is  not  entirely  certain  that  the 
order  made  by  the  county  court  directing  the  estate  to  -be  paid  to  other  par- 
ties than  himself  would  not  defeat  bis  action,  or  that  he  would  be  permitted, 
in  such  action,  to  show  that  such  order  was  void,  and  that  the  estate  should 
have  been  distributed  to  him.  However  that  may  be,  it  is  more  appropriate 
to  get  rid  of  such  void  order  first,  before  bringing  such  action.  We  think 
the  circuit  court  erred  in  sustaining  the  demurrer  to  the  petition. 

The  order  appealed  from  is  reversed,  and  the  cause  is  remanded,  with  direc- 
tions to  the  circuit  court  to  affirm  the  order  made  by  the  county  court. 

Cassodat,  J.  I  fully  concur  in  the  decision  made,  and  much  of  the  rea- 
soning in  support  of  it.  But  I  think  the  petition  filed  was  something  more 
than  a  mere  motion  in  the  proceedings  already  had.  To  my  mind,  its  scope 
and  purpose  was  essentially  what  woiild  have  been,  under  the  old  practice,  an 
original  or  supplemental  bill  in  equity,  in  the  nature  of  a  bill  to  review  and 
to  set  aside  the  administration  already  had,  and  for  a  new  administration. 
Upon  the  facts  disclosed,  such  a  bill  could  undoubtedly  have  been  maintained 
under  the  old  practice.  Whiting  v.  Bank  ofU,  <S.,  13  Pet.  12;  Story,  Eq. 
PI.  §§  409,  415,  41G,  421a-421c;  Pa^jiie  v.  Hook,  7  Wall.  425;  Griffith  v. 
Qodey,  113  U.  S.  89;  S.  C.  5  Sup.  Ot.  Rep.  383:  Fulliam  y,  Fulliam,  10 
Fed.  Hep.  23.  This  would  be  so  even  if  the  petitioner  was  not  a  p^rty  to  the 
original  proceedings.  If  he  was  a  party,  he  was  only  so  technically,  on  the 
ground  that  the  proceedings  were  in  rem,  to  which  all  interested  might  be 
deemed  to  be  parties.  It  is  not  the  present  administrator  that  is  in  the  way 
of  a  new  administration,  but  the  former  adjudications  of  the  county  court. 
The  enlarged  jurisdiction  given  to  county  courts  by  our  statute,  in  matters 
of  probate  and  the  settlement  of  estates,  seems  to  be  suflicient  to  authorize 
them  to  grant  relief  of  the  nature  here  sought.  Section  2,  art.  7,  Const.  Wis. ; 
Brook  V.  ChnppelU  34  Wis.  405;  Appeal  of  Schaefner,  41  Wis.  260;  In  re 
W liber,  52  Wis.  295;  S.  C.  9  N.  W.  Kep.  1G2;  Farmer  v.  Sprufjite,  hi  AVis. 
324;  S.  0.  15  N.  W.  liep.  382;  Gardner  v.  Callaghan,  61  Wis.  91 ;  S.  0.  20  N. 
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W.  Rep.  685;  Hfeimnan  v.  Watei^man,  68  Wis.  621,  S.  C.  23  N.  W.  Rep.  696. 
and  cases  there  cited;  Gaines  v.  Ftientes,  92  U.  S.  10. 

Lyon.  J.  I  concur  in  the  judgment  of  the  court  on  the  grounds  that  th« 
county  court  has  ample  power  to  grant  the  petitioner  substantial  relief,  and 
that  his  petition  shows  he  is  in  a  position  to  attack  tlie  validity  of  tlie  order 
of  distribution,  and  is  entitled  to  some  relief.  But  for  the  present,  at  least, 
I  prefer  not  to  decide  or  even  suggest  the  limits  of  such  jurisdiction. 


Harding  Paper  Co.  o.  Axlen,  Receiver,  etc. 

Filed  March  16, 1886. 

IxvsnroATiON  or  Evidsncb  upon  which  the  court  below  ordered  a  verdict  for  defend- 
ant. 

Appeal  from  county  court,  Milwaukee  county. 

Charles  M,  Bice^  for  appellant.    Shepard  &  Shepard,  for  respondent. 

Taylor,  J.  The  appellant  brought  an  action  in  the  county  court  of  Mil- 
waukee county  to  recover  of  the  respondent  the  purchase  money  for  a  quan- 
tity of  paper,  which  the  appellant  claims  to  have  sold  to  tlie  respondent.  On 
the  trial  in  the  county  court  the  learned  county  judge  directed  a  verdict  in 
favor  of  the  respondent.  From  the  judgment  entered  upon  such  verdict  the 
plaintiff  appeals  to  this  court,  and  alleges  as  error  the  direction  of  a  verdict 
for  the  defendant.  The  appellant  and  plaintiff  in  the  court  below  claims  to 
have  sold  to  the  receiver,  George  W.  Allen,  as  such  receiver,  the  paper  de- 
scribed in  the  complaint,  and  also  alleges  a  promise  on  the  part  of  the  defend- 
ant, as  such  receiver,  to  pay  for  the  same.  The  facts  in  the  case  are  substan- 
tially as  follows:  Some  time  in  the  spring  or  summer  of  1884  the  Hamilton 
Bros.  Company,  doing  business  in  the  city  of  Milwaukee,  ordered  a  quantity  of 
paper  from  the  appellant  company;  as  the  defendant  claims,  to  be  paid  for  in 
10  days  after  the  receipt  of  the  invoice  for  the  same,  and,  as  plaintiff  claims,  to 
be  paid  for  on  delivery.  The  plaintiff  forwarded  according  to  the  defendant's 
order  a  part  of  tlie  paper  to  Milwaukee,  and  a  part  to  Chicago.  That  ordered 
to  Milwaukee  came  upon  the  Chicago,  Milwaukee  &  St.  Paul  Railway,  and 
arrived  at  the  depot  of  the  company  in  Milwaukee  on  the  thirteenth  or  four- 
teenth of  August,  1884,  and  remained  in  the  depot  or  freight  warehouse  in 
Milwaukee  until  September  3,  1884,  when  it  was  delivered  to  the  defendant  as 
receiver,  etc.  The  other  parcel  of  goods  was  delivered  about  the  same  time, 
by  order  of  the  receiver  or  of  the  Hamilton  Bros.  Company,  to  a  merchant  in 
Chicago.  On  the  thirtieth  of  August,  1884,  Allen  was  appointed  receiver  of 
the  Hamilton  Bros.  Company,  and  on  that  d«iy  took  possession  of  the  prop- 
<»rty  of  said  company  Jis  such  receiver,  the  company  then  being  insolvent. 
On  the  thirty-first  of  August,  the  following  letter  was  written  and  mailed  to 
the  plaintiff,  and  was  received  by  the  plaintiff,  either  on  the  evening  of  the 
first  of  September  or  morning  of  the  second  of  September,  1884: 

"Milwaukee,  August  31,  1884. 
To  Harding  Paper  Company — Gents:  On  motion  of  Gen.  Hamilton,  a 
receiver  was  yesterday  appointed  for  Hamilton  Bros.  Co.,  who  is  now  in  pos- 
session. The  papers  from  you,  August  5th,  are  not  yet  received.  We  need 
them  very  much,  and  wish  you  would  forward  them  immediately.  Order 
them  delivered  to  Geo.  W.  Allen,  receiver,  who  will  remit  you  upon  receipt. 
"Yours  truly,  C.  H.  Hamilton." 

The  evidence  shows  that  the  goods  were  taken  from  the  warehouse  in  Mil- 
waukee* and  delivered  to  the  receiver  on  the  third  of  September,  1884,  witb- 
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out  any  express  direction  of  the  plaintiff;  that  an  invoice  for  the  goods  had 
been  sent  by  tlie  plaintiff,  dated  August  5,  1884,  and  had  been  received  by 
due  course  of  mail  by  tlie  Hamilton  Paper  Company;  that  the  paper  arrived, 
as  stated,  at  the  depot  in  Milwaukee  on  the  thirteenth  or  fourteenth  of  Au- 
gust, but  it  seems  that  the  fact  of  its  arrival  had  either  not  been  communi- 
cated to  the  company,  or  if  it  had  been,  it  had  been  mislaid  and  forgotten,  as 
is  evident  from  the  correspondence  between  the  parties.  In  reply  to  a  letter 
from  the  plaintiff,  the  receiver  sent  the  following  letter: 

"Geo.  W.  Allen,  Keceiyer  for  Hamilton  Bros.  Co. 

"Milwaukee,  November  7,  1884. 
**To  Harding  Paper  Co.,  Franklin,  Ohio— Gknts:  We  have  traced  up  mat- 
ter of  your  bill  of  August  5,  1884,  for  $129.85,  and  find  it  came  September  3» 
1884,  and  I  received  them  in  stock,  and  will  pay  for  that  bill;  but  I  cannot 
find  any  trace  of  the  bill  of  August  16,  1884,  for  $66.25,  as  having  been  re- 
ceived by  the  firm  of  Hamilton  Bros.  Co.,  and  we  have  no  record  of  its  com- 
ing into  my  hands  since  August  30, 1884.  Will  you  trace  from  your  end  and 
see  who  did  receive  it. 

"Geo.  W.  Allen,  Receiver  Hamilton  Bros.  Co." 

It  is  admitted  that  the  letter  of  the  seventh  of  November  was  written  by 
authority  of  the  receiver,  but  it  is  claimed  that  the  letter  written  by  C.  H. 
Hamilton  on  the  thirty-first  of  August  was  not  authorized  by  the  receiver. 
The  evidence  shows  that  C.  H.  Hamilton  had  charge  of  the  ordering  of  goods 
for  the  firm  of  Hamilton  Bros.  Company,  and  that  he  was  afterwards  retained 
in  the  employ  of  the  receiver,  and  ordered  goods.  Amongst  otlier  tilings, 
C.  H.  Hamilton  testified:  "I  wrote  tlie  letter  of  August  81st  beciiuse  the 
goods  were  absolutely  necessary  to  fill  certain  orders,  part  of  which  hiid  been 
filled,  and  I  supposed  if  the  goods  arrived  in  the  future,  and  it  was  generally 
necessary  we  should  have  tliem,  Mr.  Allen  would  pay  for  them.  Mr.  Allen 
may  have  had  knowledge  of  it  [the  letter  of  August  31st]  shortly  after, 
but  not  at  the  time.  I  myself  usually  selected  the  paper  that  went  into  tlie 
business  after  the  receiver  was  appointed.  Allen  practically  left  the  whole 
business  to  me  of  selecting  tlie  paper,  and  to  decide  what  was  necessary  to  be 
bought. "  The  evidence  does  not  disclose  by  whose  order  the  goods  were  taken 
from  the  warehouse  and  delivered  to  the  receiver.  The  agent  of  the  plaintiff 
testifies  that  the  letter  written  on  the  tliirty-first  of  August  wjis  received  by 
the  company  on  the  first  day  of  September,  and  that  the  company  did  not  un- 
dertake to  stop  the  goods  in  transitu  because  of  the  receipt  of  the  same;  that 
there  was  plenty  of  time  to  have  done  so  after  the  receipt  of  the  letter,  and 
before  the  time  they  were  delivered  to  the  receiver  on  the  third  of  September. 
There  was  evidence  tending  strongly  to  show  that  the  railroad  company  no- 
tified the  Hamilton  Bros.  Company  of  the  arrival  of  the  goods  on  the  four- 
teenth of  August  in  the  usual  way  of  doing  business,  but  it  is  also  quite  ap- 
parent that  if  such  notice  was  in  fact  given  the  fact  had  been  entirely  forgot- 
ten by  the  company  and  its  employes,  except  one  of  them,  who  was  not  in 
the  city  after  the  notice  was  given  much  of  the  time  until  after  the  receiver 
was  appointed,  and  no  entry  was  made  of  the  notice  in  the  books  of  the  com- 
pany, and  the  notice  itself  was  not  preserved  by  the  company. 

In  this  state  of  the  proofs  we  think  the  learned  county  judge  erred  in  di- 
recting a  verdict  for  the  defendant.  The  learned  counsel  for  respondent  urges 
that  the  direction  of  the  court  was  right,  upon  the  following  grounds:  FirsU 
that  the  evidence  shows  that  the  goods  had  been  sold  and  delivered  to  the 
Hamilton  Bros.  Company  before  the  receiver  was  appointed,  and  so  the  title 
passed  to  the  receiver  immediately  upon  his  appointment,  and  therefore  his 
promise  to  pay  for  them  was  witiiout  consideration  and  void;  seconds  that 
there  is  no  evidence  in  the  case  to  sustain  the  claim  that  the  goods  were  sold 
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to  tlie  receiver  by  tlie  plaintiff;  and,  third,  that  the  receiver  had  no  authority 
to  buy  any  such  gooils,  and  consequently  a  promise  by  him  to  pay  for  them 
could  not  bind  the  assets  in  his  hands,  or  him  in  his  character  as  receiver; 
and  if  the  plaintiff  could  recover  at  all  upon  the  sale  to  him,  the  action  should 
have  been  against  George  W.  Allen,  and  not  against  him  as  receiver.  The 
hist  position  taken  by  the  learned  counsel  is  clearly  not  tenable  for  several 
reasons:  First,  the  complaint  alleges  that  the  receiver  was  authorized  to 
carry  on  the  business  of  the  company,  and  that  alleg^ition  is  not  denied  by  the 
answer;  second,  the  plaintiff  offered  to  show,  by  the  piH)duction  of  the  order 
appointing  him,  that  he  had  authority  to  buy  goods.  This  offer  was  ruled 
out;  but  for  the  purpose  of  deciding  this  point,  it  must  be  treated  as  in  evi- 
dence, and  showed  such  authority;  and,  in  addition  to  the  evidence,  shows 
that  he  did  buy  other  goods  of  the  kind  claimed  to  have  been  sold  to  him  by 
the  plaintiff  as  receiver.  If  it  was  material  to  the  plaintiff's  case  to  show 
the  authority  of  the  receiver  to  buy  goods  in  his  capacity  f^  receiver,  then  it 
was  error  to  exclude  the  offer  to  show  that  fact  by  the  order  of  the  court  ap- 
pointing the  receiver.  But,  as  said  above,  we  think  that  fact  is  sufficiently 
shown  by  the  evidence  and  the  pleadings. 

It  is  said  tjiere  is  no  evidence  to  sustain  a  sale  to  and  purchase  by  the  re- 
ceiver. We  think  there  is  at  least  evidence  tending  to  prove  such  sale  and 
purchase,  and  the  question  should  therefore  have  been  submitted  to  the  jury. 
The  letter  of  the  receiver  written  more  than  two  months  after  his  appoint- 
ment as  such  receiver*  and  after  his  receipt  of  the  goods,  tends  strongly  to 
prove  H  sale  and  purchase.  He  says:  ''I  find  that  on  the  third  of  September 
[four  days  after  his  appointment  as  receiver]  these  goods  were  received  by  me 
in  stock,  and  I  will  pay  for  them."  Here  is  no  intimation  that  they  came  to 
him  as  a  part  of  the  stock  which  he  took  by  virtue  of  his  appointment  m  re- 
ceiver, and  it  is  evident  that  he  did  not  then  so  understand  it.  Had  he  so  un- 
derstood the  matter,  there  would  have  been  no  more  reason  for  his  promise  to 
pay  for  them  than  for  any  other  goods  which  he  had  received  by  virtue  of  his 
uppointmt^nt.  Had  there  been  any  claim  that  these  goods  were  a  part  of  the 
stock  he  took  by  virtue  of  his  appointment,  it  would  seem  that  the  receiver 
ought  to  have  known  it  at  the  time  he  wrote  this  letter.  When  the  goods 
were  taken  from  the  warehouse  of  the  railway  company  on  the  tliird  of  Sep- 
tember, the  receipt  given  by  the  company  to  tiie  receiver  for  the  charges,  and 
as  evidence  of  the  delivery  of  the  goods  to  him,  showed,  on  its  face,  that  they 
had  b?en  in  the  hands  of  the  company  ever  since  fourteenth  of  August.  Still, 
on  the  seventh  of  November  he  treats  them,  not  as  a  part  of  tiie  original  stock 
of  the  company  coming  to  his  possession  as  receiver,  but  as  bought  by  him  as 
receiver.  Again,  if  these  goods  were  a  part  of  the  stock  of  tlie  Ilamilton 
Bros.  Company  at  the  time  the  receiver  Wiis  appointed,  how  does  it  happen 
that  C.  H.  Hamilton,  who  was,  as  appears  from  the  evidence,  the  pei*son  who 
ordered  this  kind  of  goods  for  the  company,  did  not  know  that  the  goods  were 
a  part  of  the  stock  on  hand  when  the  receiver  was  appointed? 

It  is  clear  enough  from  the  evidence  that  those  who  represented  the  Ham- 
ilton Bros.  Ck)mpany  did  not  understand,  at  the  time  the  receiver  was  ap- 
pointed, that  the  goods  in  question  belonged  to  the  company,  nor  did  they 
treat  them  as  belonging  to  the  company  in  any  way;  and  it  is  evident  from 
the  letter  of  the  receiver  of  November  7th  that  when  they  were  delivered  to 
him  they  were  not  delivered  to  or  accepted  by  him  as  part  of  such  stock.  But 
it  is  claimed  that  the  evidence  is  conclusive  that  tlie  goods  had  been  sold  by 
the  plaintiff,  and  delivered  to  and  received  by  the  Hamilton  Bros.  Company, 
before  the  appointment  of  the  receiver,  and  so  became  a  part  of  the  property 
which  the  receiver  took  by  virtue  of  his  appointment  as  such;  and  that  his 
belief  that  he  purch<'ised  them  and  promised  to  pay  for  them  is  void  for  want 
of  considenition.  This  position  of  the  respondent  is  controverted  by  the 
learned  counsel  for  the  appellant  upon  two  grounds:    Firsts  it  is  claimed  that 
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tlie  goods  were  sold  for  cash,  to  be  paid  for  on  delivery;  and,  second,  that  if 
they  were  not  to  be  paid  for  in  cash  on  delivery,  still  the  goods  had  not  been 
paid  for  nor  received  by  the  Hamilton  Bros.  Company  when  the  receiver  was 
appointed,  on  the  thirtieth  day  of  August,  1884,  when  it  is  admitted  the  com- 
pany was  insolvent,  and  that  the  plaintiff  had  the  right  of  stoppage  in  tran- 
situ; and  that  in  either  case,  if  the  receiver  took  the  goods,  his  promise  to 
pay  for  tliem  would  bind  him  as  receiver.  Upon  the  question  as  to  when 
payment  should  be  made  the  evidence  is  somewhat  conflicting,  and,  as  it  is  un- 
necessary on  this  appeal  to  determine  whether  the  sale  waa  for  cash  on  deliv- 
ery, or  whether,  as  the  defendant  claimed,  it  wtis  cash  10  days  after  tlie  date 
tlie  invoice  was  received,  we  do  not  determine  whether  the  court  erred  in  de- 
clining to  submit  this  question  to  the  jury. 

Upon  the  other  point,  that  the  goods  had  been  so  delivered  to  and  received 
by  the  Hamilton  Bros.  Company  on  the  thirtieth  of  August,  1884,  that  the 
plaintiff  had  lost  its  right  of  stoppage  in  transitu^  we  are  of  the  opinion  that 
the  evidence  is  not  conclusive  in  favor  of  the  defendant  upon  that  question. 
It  is  true,  they  had  arrived  at  their  destination  at  Milwaukee,  and  the  evi- 
dence tends  to  show  that  the  Hamilton  Bros.  Company  had  been  notified,  by 
the  cjvrrier,  of  their  arrival,  and  was  requested  to  take  them  away;  and  that, 
in  CMSo  they  were  not  taken  away,  they  would  be  stored  at  its  expense.  To 
this  notice  no  attention  was  given  by  the  Hamilton  Bros.  Company,  and  the 
fact  tliat  such  notice  had  been  given  was  forgotten  and  wholly  ignored  by 
the  company.  Under  that  state  of  facts  it  seems  to  us  the  Hamilton  Bros. 
Company,  when  they  became  insolvent,  and  placed  their  assets  in  the  hands 
of  a  receiver  for  the  benefit  of  their  creditors,  had  the  right,  as  against 
such  creditors,  to  retqrn  the  goods  to  the  vendor,  or  permit  him  to  take 
therit  because  not  paid  for;  and  there  is  certainly  evidence  in  the  case  to 
show  that  the  company  consented  to  the  retention  of  the  goods  by  the 
vendor.  The  letter  of  C.  A.  Hamilton  is  evidence  tending  to  establish  that 
fact.  Though  he  may  not  have  been  the  agent  of  the  receiver  for  that  pur- 
pose, the  evidence  shows  that  he  was  the  agent  of  the  Hamilton  Bros.  Com- 
pany. He  ordered  the  goods  for  the  company,  and,  in  the  absence  of  proof 
to  the  contrary,  it  may  be  presumed  he  had  the  right  to  surrender  the  same 
goods  to  the  vendor  after  the  company  became  insolvent,  and  they  had  not 
b^en  paid  for  or  received  into  the  actual  possession  of  the  company. 

The  rule  laid  down  by  Benjamin  in  his  work  on  Sales  is  stated  as  follows: 
"If  the  possessor  of  the  goods  has  the  intention  to  hold  them  for  the  buyer, 
and  not  as  an  agent  to  forward,  and  the  buyer  intends  the  possessor  so  to  hold 
them  for  him,  the  transiUia  is  at  an  end;  but  I  apprehend  that  both  these 
intents  must  concur,  and  neither  can  the  carrier,  of  his  own  will,  convert  him- 
flelf  into  a  warehouseman  so  Jis  to  terminate  the  transitus  without  the  agree- 
ing mind  of  the  buyer;  nor  can  the  buyer  change  the  capacity  in  which  the 
■carrier  holds  possession,  without  his  assent,  at  least  until  the  carrier  has  no 
right  whatsoever  to  retain  possession  as  against  the  buyer. "  Benjamin,  Sales, 
(2n(l  Ed.)  788.  The  learned  author  cites,  to  sustain  this  rule,  James  v. 
Griffin,  2  Mees.  &  W.  623;  Jackson  v.  Nichol,  5  Bing.  N.  C.  508;  Bolton  v. 
Railway  Co,,  35  Law  J.  C.  P.  137;  Whitehead  v.  Anderson,  9  Mees.  &  W. 
529;  Qrout  v.  Hill,  4  Gray,  361;  Naylor  v.  Dennie,  8  Pick.  198;  Stubbs  v. 
Lnad,  7  Mass.  453;  and  many  others.  The  rule  above  laid  down  by  Benjamin 
is  tlie  rule  adopted  by  this  court  in  Hoover  v.  Tibhits,  13  Wis.  79,  and  Sher- 
man V.  Rugae,  55  AVis.  346,  S.  C.  13  N.  W.  Rep.  241.  Under  this  rule,  we 
are  clear  that  the  evidence  does  not  show  conclusively  that  the  goods  in  ques- 
tion had  come  to  the  possession  of  the  vendee  in  such  way  as  to  prevent  the 
vendor  from  exercising  his  riglit  of  stoppage  in  transitu^  or  as  would  prevent 
the  purch:u5er  from  returning  them  to  the  vendor,  as  against  the  representa- 
tive of  his  creditors.  We  think  there  is  at  least  evidence  sufficient  to  carry 
the  Ctise  to  the  jury  whether  it  was  not  the  intent  of  all  parties,  the  vendor, 
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the  vendee,  and  the  receivert  that  all  claims  to  the  goods  under  the  original 
contract  of  purchase  by  the  Hamilton  Bros.  Company  was  abandoned  and 
anotlier  sale  thereof  made  to  the  receiver;  and  the  facts  should  have  been  sub- 
milted  to  the  jury,  and  it  was  error  to  direct  a  verdict  for  the  defendant. 

Tiie  judgment  of  the  county  court  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 


Miller  and  others  v,  McNaib. 
Filed  March  16,  1886. 

1.  Attachment — Intent  to  Defraud  Credit© bs — Traverse,  what  Issue  Triable. 

On  traverse  of  an  affidavit  alleging  that  defendant  had  disposed  of  his  property 
to  defraud  his  creditors,  the  only  questions  to  be  tried  by  tlie  court  without  a  jury 
are  whether  defendant  liad  done  the  acts  charged  with  intent  to  defraud  his  credit- 
ors generally. 

2.  Same — Intent  op  Party  to  Whom  Property  Transferred. 

On  the  trial  on  such  an  issue,  the  plaintiff  need  not  prove  that  the  person  to  whom 
defendant  disposed  of  his  i>roperty,  witli  intent  to  defraud  his  creditors,  had  the 
same  intent  in  obtaining  it,  as  the  intent  of  the  defendant  alone  is  in  question. 
S.  Same— Appeal— Evidence— Reversing  Finding. 

To  warrant  the  supreme  court  in  reversing  the  finding  and  order  of  the  circuit 
court  in  the  traverse  of  au  affidavit  in  attachment  alleging  a  fraudulent  disposition 
of  defendant's  property,  the  evidence  should  be  strong  and  preponderating.  Evi- 
dence field  sufficient  to  show  fraudulent  intent,  and  order  reversed. 

Appeal  from  circuit  court,  Winnebago  county. 

Houghton  dk  Haddock,  for  appellants.  Weisbrod,  Harshaw  A  NevUl,  for 
respondent. 

Orton,  J.  This  appeal  by  the  plaintiffs  is  from  the  order  of  the  court  sus- 
taining the  traverse  of  the  affidavit  in  attachment.  The  ground  for  the  at- 
tachment stated  in  the  affidavit  was  **that  the  defendant  has  assigned,  con- 
veyed, disposed  of,  or  concealed,  or  is  about  to  assign,  convey,  dispose  of,  or 
conceal,  some  of  his  property,  with  intent  to  defraud  his  creditors. "  The 
question  mised  on  the  argument  by  the  learned  counsel  of  the  respondent  as 
to  the  debt  not  being  due  when  the  affidavit  was  made  or  as  to  whether  it  ex- 
isted when  the  defendant  had  disposed  of,  or  wiis  about  to  dispose  of,  his  prop- 
erty with  intent  to  defraud  his  creditors,  cannot  be  raised  or  decided  on  the 
traverse.  **The  alleged  liability,  and  the  amount  thereof,"  are  specially  ex> 
cepted  from  the  issue  to  be  tried,  by  section  2745,  Rev.  St.  The  issue  is  a 
special  one,  confined  to  the  other  facts  stated  in  the  affidavit.  The  only  ques- 
tions to  be  so  tried  by  the  court  without  a  jury  are«  had  the  defendant  done  the 
act,  or  was  he  about  to  do  the  act,  charged,  with  intent  to  defraud  his  credit- 
ors generally?  The  statute  means  just  what  it  says,  and  it  cannot  be  enlarged 
or  limited  by  construction  because  it  confers  on  the  court  a  special  jurisdic- 
tion. 

The  language  of  the  statute  also  disposes  of  another  question  raised  by  the 
learned  counsel  of  the  respondent  as  to  whether  the  plaintiff  must  prove  that 
the  person  or  persons  to  whom  the  defendant  had  or  have  disposed  of,  or  was 
or  are  about  to  dispose  of,  some  of  his  property,  with  intent  to  defraud  his 
creditors,  had  or  have  or  will  have  the  same  intent  in  obtaining  it,  or  partic- 
ipated or  will  participate  in  such  intent  of  the  defendant.  The  bare  stjite- 
nient  of  the  proposition,  in  connection  with  the  language  of  the  statute,  an- 
swers the  question.  It  is  the  intent  of  the  defendant  alone  that  is  in  ques- 
tion. The  person  to  whom  he  bad  so  conveyed,  or  was  about  to  convey,  some 
of  his  property,  is  not  a  party  to  the  action,  and  has  no  day  in  court  on  the 
issue  of  his  intent,  and  such  person  need  not  be  named  in  the  affidavit.  The 
adjudication  upon  this  issue  cannot  affect  any  right  of  property  of  such  per- 
son.   Bat  if  such  property  is  taken  by  the  writ,  he  may  bring  his  action. 
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therefor,  and  in  such  action  his  intent  may  be  a  material  question.  The  sale 
or  other  disposition  of  his  property  by  the  defendant  with  intent  to  defraud 
his  creditors  may  or  may  not  be  void.  That  is  not  the  question  here.  Had 
the  plaintiff  a  right  to  his  attachment?  Is  the  only  question  here;  and  he  cer- 
tainly had  if  the  defendant  had  disposed  of  or  was  about  to  dispose  of  some  of 
his  property  with  intent  to  defraud  his  creditors. 

The  authorities  cited  by  the  learned  counsel,  making  a  sale  void  for  fraud 
in  wliich  fraud  both  of  the  parties  must  have  participated,  are  inapplicable  to 
this  case.  The  issue  tried  was  purely  one  of  fact,  and  must  be  disposed  of  here 
upon  the  facts  in  evidence.  To  warrant  this  court  in  reversing  the  finding 
and  order  of  the  circuit  court  on  this  traverse,  the  evidence  that  the  defend- 
ant had  disposed  of,  or  was  about  to  dispose  of,  some  part  of  his  property  with 
intent  to  defraud  his  creditors,  should  be  strong  and  preponderating.  It 
may  be  that  the  circuit  court  agreed  with  the  learned  counsel  of  the  respond- 
ent, and  held,  as  he  now  claims,  that  the  evidence  must  be  sufficient.  In  re- 
spect to  the  intent  of  the  vendee  to  defraud,  or  to  his  participation  in  the  in- 
tent of  the  defendant  to  defraud,  his  creditors,  to  render  the  sale  void. 

On  the  real  question  of  the  intent  of  the  defendant  to  defraud  in  his  sale 
to  Hollister,  the  evidence  is  so  strong  and  convincing  that  we  cannot  resist 
the  conclusion  that  he  had  such  intent  in  making  such  sale.  It  is  very  sel- 
dom, if  ever,  that  the  evidence  of  an  intent  to  defraud  creditors  by  an  insolv- 
ent debtor  in  making  a  sale  of  his  property  has  been  stronger  than  in  this 
case.  The  defendant  was  i  nsolvent,  and  evidently  knew  it.  He  owed  $4, 150, 
and  his  entire  stock  of  goods  was  valued  at S3.000 only.  He  was  being  pressed 
by  his  creditors.  He  owed  Hollister  S650  by  note.  He  sold  to  Hollister  his 
entire  stock  in  trade  of  the  above  value,  and  a  judgment  he  held  against  one 
Bemis  of  $500,  which  comprised  his  entire  property  except  that  which  wjis 
exempt,  for  the  sum  of  ;$3,150, — for  the  consideration  of  said  debt  to  Hollis- 
ter, and  of  Hollister's  assumption  to  pay  a  debt  he  pretended  to  owe  to  his 
brother  of  $1,000,  and  of  the  balance  of  81,500  in  cash.  On  the  same  day  he 
had  mortgaged  his  entire  stock  to  his  brother  to  receive  the  said  $1,000.  Soon 
after  tliis  sale  the  defendant  told  those  representing  some  of  his  criaditors 
"that  he  would  give  his  creditors  25  cents  on  the  dollar,  and  that  they  might 
take  that  or  nothing,  just  as  they  chose;  that  if  he  luid  not  got  matters  fixed 
so  thei/cmdd  not  disturb  himy  It  was  his  own  fault  and  nobody  else;  that  he 
had  tried  to  do  it;**  and  he  caused  letters  to  be  written  to  the  plaintiffs  and 
to  other  creditors  in  which  he  snid  he  would  pay  and  could  pay  only  25  cents 
on  the  dollar  of  his  debts.  Afterwards  he  stated  on  oath,  on  his  examination 
before  a  court  commissioner  in  supplementary  proceedings,  that  he  then  had 
only  $80  left;  that  he  had*$200  in  bank  at  the  time  Hollister  paid  him  the 
$1,500.  and  that  he  had  gambled  it  away.  This  evidence  would  seem  to  be 
nearly  or  quite  as  conclusive  that  the  defendant  made  that  sale  with  intent  to 
defraud  his  creditors  as  if  he  had  testified  directly  that  such  was  his  intent. 
His  losses  by  gaming  subsequently  may  not  be  evidence  that  he  was  about  to 
dispose  of  his  property  with  intent  to  defraud  his  creditors,  but  it  is  evidence 
of  his  depraved  and  reckless  character,  and  his  wicked  disregard  of  the  rights 
of  his  creditors,  perfectly  consistent  with  his  fraudulent  intent  in  making 
the  sale;  and  his  offer  of  25  cents  on  the  dollar  of  his  debts,  when  he  had  the 
money  on  hand  to  pay  three  times  as  much,  confirms  his  Impudent  tlireat 
"that  they  might  take  that  or  nothing,  just  as  they  chose;"  and  executes  his 
intent  so  clearly  expressed  in  the  boast  that  "if  he  had  not  got  matters  fixed 
so  that  they  could  not  disturb  him,  it  was  his  own  fault;  that  he  tried  to 
doit." 

It  is  quite  clear  to  us  that  the  circuit  court  ought  to  have  found  in  favor  of 
the  plaintiffs  on  the  issue  of  the  traverse  of  the  affidavit,  and  sustained  the 
attachment,  and  taxed  the  plaintiff's  costs  of  the  trial  of  said  issue  as  dis- 
bursements in  the  action. 
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The  order  of  the  circuit  court  is  reversed,  and  the  cause  remanded,  with 
direction  to  enter  such  finding  for  the  plaintiffs,  to  make  the  proper  order, 
and  to  so  tax  their  costs  according  to  the  statute  in  such  case  made  and  pro- 
vided. 


Geabt  V,  Bennbtt. 

Filed  March  16, 1886. 

1.  Sz*Ain>ER-*PLaADnro— AmiTDMsifT  of  GoMPLAiirr— Ghaboiko  Othxb  Wobds. 

In  an  action  for  slander,  an  amendment  ailing  other  words  than  those  charged 
in  the  original  complaint  cannot  be  allowed,  even  since  the  Code. 
X  Sams— Etidbvos  of  Other  Wobds. 

New  or  other  words  than  those  alleged  in  the  complaint  to  have  been  spoken  of 
plaintiff  cannot  be  proved  or  relied  upon  in  the  same  action,  whether  by  amend- 
znent  or  otherwise. 

Appeal  from  circuit  court.  Fond  du  Lac  county. 

JP*.  F.  Duffy t  for  appellant.    George  B.  Sutherland^  for  respondent. 

Obton,  J.  This  was  an  action  for  slander,  brought  by  the  appellant  against 
the  respondent,  to  recover  damages  for  the  speaking  of  the  following  words 
on  the  tenth  day  of  June,  1880:  ^' There  is  foreign  substance  in  your  milk, 
similar  to  water;  and  it  is  water."  "The  amount  of  water  in  your  milk  is 
one-eighth  to  one-tenth."  And  for  the  speaking  the  following  words  to  Ed- 
ward Dolan,  between  the  tenth  and  fifteenth  days  of  June,  1880:  ''His  milk 
Is  watered."  '*The  watering  of  his  milk  by  him,  [plaintiff,]  when  brought 
to  the  factory,  was  a  loss  to  him  [the  defendant]  of  seventy-five  cents  per  day, 
by  reason  of  the  water  added."  And  to  one  J.  D.  Watters,  between  said  last- 
mentioned  days,  the  following  words:  "(Jeary's  milk  is  watered. "  These  are 
the  only  words  charged  in  the  complaint.  The  defendant  demurred  to  the 
complaint  because  it  stated  no  cause  of  action,  and  the  demurrer  was  over- 
ruled, and,  on  appeal  to  this  court,  the  order  overruling  tlie  demurrer  was 
affirmed,  (53  Wis.  444,  and  10  N.  W.  Hep.  602,)  on  the  sole  ground  tliat  the 
words,  "The  watering  of  his  milk  b}'  him,  [plaintiff,]  when  broiiglit  to  the 
factory,  was  a  loss  to  him  [defendant]  of  seventy-five  cents  per  day,  by  reason 
of  the  water  added,"  Imputed  an  offense.  This  court  held  that  tlie  clause 
"the  watering  of  his  milk  by  him  [plaintiff]"  imputed  to  tlie  phiintiff  Ulie  of- 
fense described  in  section  4607,  liev.  St.,  of  knowinpdy  selling,  furnishing, 
supplying,  or  bringing,  to  be  manufactured,  to  any  batter  or  cheese  factory, 
or  to  any  person  to  be  used  in  the  manufacture  of  butter  or  ch(jes(%  or  to  be 
used  in  any  other  manner,  any  milk,  etc.,  that  has  been  diluted  with  water, 
ptc.  The  watering  of  his  milk  hy  him  charged  tlie  gist  of  the  offense, — that 
he  "knowingly"  did  it. 

The  point  was  made  in  the  brief  of  the  respondent's  counsel,  on  the  argu- 
ment of  the  case  at  that  time,  that  the  complaint  was  good,  even  if  it  did  not 
impute  said  crime,  by  charging  the  words  as  an  injury  to  plaintiff's  business, 
and  this  point  was  met  by  the  appellant's  counsel,  in  their  brief,  by  the  argu- 
ment that  no  such  injury  to  the  plaintiff's  business  was  charged,  or  any  dam- 
ages alleged  by  reason  thereof.  The  decision  of  that  question  may  not  be  res 
adjiulicata  in  the  case,  but  it  was  certainly  not  regarded  as  of  any  impor- 
tance on  the  argument  of  the  demurrer,  and  was  therefore  not  noticed  in  the 
opinion.  It  may  be  well  to  say  here  that  the  same  point,  again  raised  on  this 
appeal,  cannot  be  sustained.  (1)  The  plaintiff  does  not  allege  any  principal 
business  of  his  in  which  he  was  injured,  or  concerning  which  the  words  were 
spoken ;  and  (2)  he  does  not  claim  any  damages  on  account  of  the  same. 
There  are  general  allegations  in  the  last  part  of  the  complaint  of  words  which 
perhaps  may  impute  the  offense,  but  they  are  charged  as  of  no  particular  time 
or  place,  and  in  the  presence  or  hearing  of  no  particular  persons;  and  the 
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plaintiff^s  counsel,  on  the  argument  of  the  former  appeal,  did  not  claim  that 
they  were  properly  charged,  and  he  did  not  rely  upon  them,  and  they  were 
not  noticed  at  all  by  the  defendant's  counsel.  They  must  therefore  be  re- 
g;irded  as  having  no  materiality  in  sustaining  the  complaint.  Tliese  two 
points  will  not  be  considered  further  on  this  append. 

At  the  close  of  the  plaintiff's  evidence  on  the  trial  the  defendant's  counsel 
moved  for  a  nonsuit,  and  the  motion  was  granted,  and  the  defendant  has  ap- 
pealed  to  this  court  from  tlie  judgment.  Tho  main  and  the  only  material 
question  presented  and  discussed  in  the  briefs  and  arguments  of  the  counsel 
on  both  sides  was,  were  any  of  the  words  imputing  the  offense,  and  which  are 
actionable  and  constitute  slander  per  5e,  proved  on  the  trial?  The  only  words 
laid  in  the  complaint  which  this  court  could  find  on  the  former  appeal 
imputed  the  offense  were  not  proved;  and,  in  short,  no  words  alleged  which 
could,  by  any  fair  or  reasonable  construction,  be  mtuXe  or  understood  to  mean 
that  the  defendant  was  guilty  of  said  offense,  or  of  any  offense  known  to  the 
law,  were  proved.  It  is  now  claimed,  however,  that  there  wtis  testimony  ad- 
mitted by  the  court,  against  the  objection  of  the  defendant,  that  the  defend- 
ant charged  the  plaintiff  with  committing  the  offense  at  another  time,  and 
after  that  alleged  in  the  complaint,  and  in  different  words  than  those  alleged 
in  the  complaint,  and  to  a  different  person,  and  that,  therefore,  the  compLiint 
was  amendable  accordingly.  The  testimony  was  that  of  one  Hugh  Allen. 
He  testitied  that  some  time  after  the  tenth  day  of  June,  1880,  he  called  on  the 
defendant  at  his  house, — when  he  does  not  say, — and  that  the  defendant  said: 
'* Geary  watered  his  milk  when  his  son  run  the  factory,  and  when  he  run  it.'* 
"In  fact,  he  always  watered  it."  The  words  ".when  his  son  run  the  factory'' 
were  stricken  out,  but  the  other  words  were  left  in  evidence.  These  worda 
clearly  impute  the  offense  named  in  the  statute.  But  the  trouble  is  that  they 
were  not  alleged  in  the  complaint,  and  they  constitute  an  entirely  new  cause 
of  action.  By  the  rule  of  the  statute,  recognized  in  numerous  cases  in  this 
court,  an  amendment  cannot  be  allowed  which  will  set  up  a  new  and  another 
cause  of  action  from  that  stated  in  the  complaint,  and  especially  an  amend- 
ment alleging  other  words  in  an  action  of  slander  cannot  be  allowed,  even 

since  the  Code.     K v.  ff ,  20  Wis.  23i).    And  such  new  or  other 

words  cannot  be  proved  or  relied  upon  in  the  same  action,  whether  by  amend- 
ment or  otherwise.  Frazier  v.  McCloskey^  60  N.  Y.  338,  and  cases  cited. 
Without  an  amendment,  a  recovery  for  such  words  would  not  be  a  bar  to  an- 
other action ;  but  the  plaintiff  did  not  ask  leave  or  offer  to  amend  his  com- 
plaint. The  words  spoken  on  the  tenth  day  of  June  alleged  in  the  complaint, 
or  similar  words,  were  proved  by  the  testimony  of  the  plaintiff  himself  to 
have  been  spoken  at  the  cheese  factory,  in  presence  of  one  Jackson  and  one 
Quick,  and  the  other  words  were  alleged  to  have  been  spoken  to  Dolan  and 
Watters,  so  that  the  words  spoken  to  Allen,  and  so  proved,  were  other  words,. 
at  another  time  and  place,  and  to  another  person,  than  alleged  in  tho  com- 
plaint, and  constitute  a  new  and  another  cause  of  action.  They  could  not  law- 
fully save  the  plaintiff^ s  case.  No  cause  of  action  set  out  in  the  complaint 
having  been  sustained  by  any  evidence,  the  motion  for  a  nonsuit  was  prop- 
erly granted.  If  the  words  alleged  in  the  complaint  had  been  properly  al- 
leged iis  spoken  of  and  concerning  the  business  of  the  plaintiff,  and  to  injure 
him  therein,  and  damages  had  been  claimed  therefor,  it  is  not  clear  tliat  they 
would  not  have  been,  so  far  as  they  were  proved,  privileged  communications 
for  the  benefit  of  the  joint  patrons  of  the  cheese  factory  of  which  the  plaintiff 
was  one. 

The  judgmei^t  of  the  circuit  court  is  affirmed. 
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I^ANTON  V,  Woodward. 

Filed  March  16.  18S6. 

CoOTB— Rrplbviii— Pabtial  Rkcoveey  by  Plaintiff— Defendant's  Cobib. 

The  defendant  in  replevin  may  recover  costs  in  an  action  when  there  is  a  verdict 
finding  in  favor  of  the  plaintifi'as  to  a  part  of  the  property  claimed,  and  in  favor  of 
the  defendant  as  to  the  remainder  of  the  property,  provided  the  property  has  been 
taken  and  delivered  to  the  plaintiff  under  the  writ  issued  in  the  case,  and  the  part 
of  the  property  to  which  the  defendant  is  entitled  under  the  judgment  of  the  court 
is  not  less  than  $50. 

Appeal  from  circuit  court,  Grant  county. 

Lanyon  &  Spensley,  for  appellants.     Carter  &  Cleary,  for  respondent. 

Taylor,  J.  This  is  an  action  of  replevin,  brought  by  the  appellants 
against  the  respondent  for  about  206  bushels  of  flaxseed.  In  the  action  the 
seed  was  taken  by  the  sheriff  and  delivered  to  the  plaintiffs,  the  appellants. 
The  defendant  answered,  claiming  the  property  as  his,  and  asking  a  return 
of  the  same.  The  case  was  tried  by  the  court  without  a  jury,  and  on  such 
trial  the  court  found  that  the  plaintiffs  were  entitled  to  83  42-56  bushels  of 
said  seed,  and  that  the  defendant  was  entitled  to  122  46-56  bushels.  The 
plaintiff  had  judgment  for  the  83  42-56  bushels,  and  the  defendant  had  judg- 
ment in  his  favor  for  the  value  as  found  by  the  court  of  the  122  46-56  bush- 
els: and,  as  it  appeared  on  the  trial  tlie  plaintiff  had  disposed  of  the  seed  so 
that  a  return  could  not  be  had,  an  absolute  judgment  was  rendered  in  favor 
of  the  defendant  against  the  plaintiffs  for  the  value  of  the  said  122  46-56  bush- 
els. Judgment  was  entered  in  the  case  giving  the  plaintiffs  the  costs  of  the 
action,  and  no  costs  were  awarded  to  tlie  defendant.  From  that  judgment 
an  appeal  was  taken  to  this  court,  and,  after  a  hearing  in  this  court,  the 
judgment  of  the  circuit  court  was  reversed  on  the  ground  that  the  circuit 
court  had  not  awarded  the  defendant  a  sufficient  sum  for  the  value  of  the 
122  46-56  bushels  of  seed  which  belonged  to  the  defendant,  and  which  the 
plaintiffs  had  wrongfully  taken  from  him;  and  the  cause  was  remitted,  di- 
recting judgment  to  be  rendered  in  accordance  with  the  opinion  in  tliis  court 
13  N.  W.  Rep.  863.  The  case  was  remitted  to  the  circuit  court,  and  judgment 
was  finally  entered  in  favor  of  the  plaintiffs  as  to  the  83  42-56  busliels,  and 
in  favor  of  the  defendant  for  the  value  of  the  122  46-56  bushels,  but  without 
costs  of  the  action  to  either  party.  From  this  judgment  the  plaintiffs  appeal 
to  this  court,  and  allege  as  error  that  judgment  was  not  entered  in  their  favor 
for  their  costs  of  the  action. 

The  learned  counsel  for  the  appellanta  claim  that  judgment  should  have 
been  given  them  for  their  costs  of  the  action  upon  two  grounds:  (1)  Because  it 
was  determined  by  this  court  on  the  former  appeal  that  they  were  entitled  to 
such  costs,  and  it  is  therefore  res  adjudicata  in  this  case  that  they  are  en- 
titled to  such  costs,  whether  rightfully  or  wrongfully  awarded  to  them;  and 
(2)  that  under  the  statute  in  regard  to  costs  tliey  are  entitled  to  have  them^ 
awarded  to  them. 

It  is  said  that  on  the  former  appeal  it  was  alleged  as  error  that  costs  were 
awarded  to  the  plaintiffs,  and  that  as  this  court  was  silent  on  the  subject  of 
costs,  and  only  reversed  the  judgment,  so  far  as  appears  from  the  opinion, 
because  the  court  did  not  award  sufficient  damages  to  the  defendant  for  the 
value  of  the  seed  which  the  court  found  he  owned,  it  must  be  held  that  the 
judgment  was  affirmed,  in  all  other  respects,  under  the  order  remitting  the 
case  to  the  circuit  court.  I  find,  from  an  examination  of  the  briefs  on  the 
v.27N.w.no.4— 22 
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former  appeal,  that  it  does  appear  tliat  the  appellant  assigned  as  a  fifth  error 
4;hat  judgment  for  costs  was  awarded  to  the  plaintifTs;  and  I  further  find  tliat 
the  question  of  costs  was  not  alluded  to  in  the  brief  of  the  respondents  on  that 
4ippeal,  the  appellants  now;  and  that  the  only  allusion  made  to  the  subject  of 
tiie  costs  by  the  appellant  on  that  appeal  was  that  judgment  upon  the  whole 
<;ase  should  have  been  rendered  in  his  favor,  with  costs. 

The  question  as  to  who  should  recover  costs  in  an  action  of  replevin,  when 
it  is  found  on  the  trial  that  a  portion  of  the  goods  replevied  are  owned 
by  the  plaintiff  and  another  portion  by  the  defendant,  was  not  alluded  to 
in  any  way  on  the  hearing  of  the  former  appeal.  As  the  question  of  costs 
is  not  a  matter  in  issue  on  the  trial  of  an  action,  and  as  the  question  ;is  to  who 
was  entitled  to  the  costs  of  this  action  was  not  discussed  in  this  court  on  the 
former  appeal,  and  was  not  in  fact  passed  upon  by  this  court,  we  are  inclined 
to  hold  that  that  question  has  not  been  adjudicated  by  this  court  in  favor  of 
the  appellants,  and  that  the  question  is  still  open  in  this  case  for  its  determina- 
tion. 

Upon  the  merits  of  this  question  the  appellants  claim  that  the  statute  regu- 
lating costs  is  conclusive  as  to  the  right  of  the  plaintiff  to  recover  them  in 
this  action;  and  they  rely  upon  section  2918,  Rev.  St.,  which  reads  as  follows: 
'**Costs  shall  be  allowed,  of  course,  to  the  plaintiff  in  an  action  in  the  circuit 
court  upon  a  recovery  in  the  following  cases,  except  when  otlierwise  specially 
provided  by  law."  Subdivision  2  says  the  plaintiff  shall  recover  costs  "in  an 
action  to  recover  personal  property,  when  the  value  of  the  property  recovered 
is  fifty  dollars  or  more."  Section  2920  reads  as  follows:  "Costs  shall  be  al- 
lowed, of  course,  to  the  defendant  in  the  actions  mentioned  in  the  two  pre- 
ceding sections,  unless  the  plaintiff  be  entitled  to  the  costs  therein;  but 
when  there  are  several  defendants  not  united  in  interest,  and  making  sepa- 
rate defense  by  separate  answers,  and  the  phiintiff  recovers  against  one  or 
more,  but  not  all,  such  defendants,  the  court  may  award  costs  to  such  of  the 
<lefendants  as  have  judgment  in  their  favor,  or  to  any  of  them." 

The  learned  counsel  for  the  appellants  insists  that  under  these  provisions  it 
is  clear  the  plaintiffs  are  entitled  to  costs.  The  action  is  for  the  recovery 
of  personal  property,  and  they  recovered  property  exceeding  in  value  the 
sum  of  $50;  and  as  under  said  subdivision  2,  above  quoted,  the  appellants 
are  entitled  to  recover  costs,  no  costs  can  be  awarded  to  the  defendants  un- 
der the  provisions  of  section  2920,  above  quoted.  It  is  insisted  that  it  is 
no  answer  to  their  contention  tluit  the  rule  fixed  by  the  statute  may  work  in- 
justice in  an  action  of  replevin,  when  the  defendant  in  fact  recovers,  or  has 
a  judgment  in  his  favor,  for  tlie  most  valuable  part  of  the  property  replevied 
in  the  action.  The  statute  having  fixed  the  right  of  the  plaintiffs  to  recover 
their  costs  in  this  action,  the  court  cannot,  without  usurping  legislative  au- 
thority, say  that  they  shall  not  recover  such  costs.  The  position  of  the  ap- 
pellant is  apparently  sound,  and  we  sliall  not  undertake  to  qualify  it  so  far  as 
their  right  is  concerned.  But  we  are  of  the  opinion  that  notwithstanding  the 
provisions  of  sections  2918  and  2920,  above  quoted,  the  defendant  in  an  action 
of  replevin  may  also  be  treated  as  a  plaintiff  in  the  action  so  far  as  he  claims 
^  return  of  the  property  replevied,  or  some  part  of  it  in  his  answer;  and  that 
if  he  prevails,  in  whole  or  in  part,  upon  such  answer,  he  may  also  recover 
such  part  of  his  costs  as  he  has  incurred  in  sustaining  that  part  of  his  an- 
swer. In  replevin,  when  the  property  is  seized  and  delivered  into  the  posses- 
sion of  the  plaintiff,  the  defendant,  if  he  sets  up  title  to  the  property,  or  the 
right  to  the  possession  of  the  same,  as  against  the  plaintiff,  becomes  a  plain- 
tiff, and  is  the  actor  in  establishing  his  claim.  If  by  the  final  judgment  of 
the  court  he  is  declared  entitled  to  such  property,  or  to  any  part  of  it,  as  to 
that  he  obtains  a  judgment  against  the  plaintiff  for  the  return  of  the  prop- 
erty, or  for  the  value  thereof,  with  damages.  Although  the  statute  does  not 
expressly  provide  for  judgment  in  favor  of  the  plaintiff  for  a  part  of  the 
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l>roi^rty,  and  at  the  same  time  for  a  judgment  in  favor  of  tlie  d^ftMidant  for 
^inotlier  pjirt,  if  the  evidence  shows  that  the  plaintiff  has  the  ri<;ht  to  bnt  a 
part  of  the  property  delivered  to  him  by  the  writ,  ami  that  the  defendant  lias 
riglit  to  the  remainder,  it  does  so  in  substance,  and  it  is  tlie  every-day  practice 
of  the  circuit  courts  to  render  such  judgments,  and  no  one  has  questioned  tlie 
power  of  the  courts  to  do  so.  It  was  done  so  in  the  case  at  bar,  and  no  one 
makes  complaint  on  that  ground. 

Section  2859  provides,  in  regard  to  the  form  of  the  verdict  of  the  jury,  that 
**in  an'action  of  replevin,  if  the  property  has  not  been  delivered  to  the  plain- 
tiff, or  the  defendant  by  his  answer  claims  a  return  thereof,  if  the  verdict  be 
in  favor  of  the  plaintiff,  or  if  they  find  in  favor  of  the  defendant,  that  he  is 
entitled  to  a  return  thereof,  and  may  at  the  same  time  assess  damages,  if 
they  are  claimed  by  the  complaint  or  answer,  which  the  prevailing  party  has 
sustained  by  reason  of  the  detention  or  taking  and  holding  such  property." 
And  section  2888,  Rev.  St.,  provides  that  "in  an  action  of  replevin  judgment 
may  be  for  the  possession,  or  for  the  recovery  of  the  possession,  of  the  prop- 
erty, or  the  value  thereof,  in  case  a  delivery  cannot  be  had,  and  of  damages 
for  the  detention;  and  when  the  property  shall  have  been  delivered  tothede- 
fendant  under  section  2722,  judgment  may  be  as  aforesaid,  or  absolutely  for 
the  value  thereof  and  damages  for  the  detention,  at  the  plaintiff's  option!  If 
the  property  have  been  delivered  to  the  plaintiff,  and  a  defendant  claim  a  re- 
turn thereof,  judgment  for  the  defendant  may  be  for  a  return  of  the  property, 
or  the  value  thereof,  in  case  a  return  cannot  be  had,  and  damages  for  taking 
and  withholding  the  same."  See,  also,  as  bearing  upon  this  subject,  section 
388-3,  Rev.  St.,  as  to  the  power  of  the  court  to  give  judgment  in  favor  of  one 
or  more  defendants  and  against  other  defendants. 

Under  these  statutes  it  has  always  been  held  to  be  competent,  and  even  nec- 
essary, to  a  complete  termination  of  the  action  that,  in  case  the  property  has 
been  delivered  to  the  plaintiff,  and  the  defendant  by  his  answer  claims  a  re- 
turn thereof,  and  the  jury  find  that  a  part  of  the  property  so  replevied  and 
delivered  to  the  plaintiff  belongs  to  the  plaintiff,  and  that  another  part  belongs 
to  the  defendant,  that  the  value  of  each  part  shall  be  found  by  the  jury,  and 
that  they  shall  assess  the  damages  of  the  plaintiff  for  the  part  found  to  be- 
long to  him,  and  shall  also  jissess  the  damages  due  to  the  defendant  by  the 
taking  and  withholding  of  that  part  found  to  belong  to  him,  and  the  judgment 
must  be  entered  in  favor  of  each  party  in  accordance  with  the  verdict.  The 
question  whether,  in  entering  up  such  a  judgment,  partly  in  favor  of  the 
plaintiff  and  partly  in  favor  of  the  defendant,  costs  may  be  awarded  to  the 
defendant  upon  the  judgment  entered  in  his  favor,  does  not  seem  to  have 
been  pjissed  upon  by  this  court.  In  New  York,  previous  to  the  enactment  of 
the  Code,  it  wjis  heid  that  when  the  defendant  in  replevin  by  his  plea  claimed 
the  property,  and  justified  the  taking  complained  of  by  the  plaintiff,  he  as- 
sumed the  attitude  of  a  plaintiff,  and  could  recover  costs,  if  he  had  judgment 
in  Ids  favor  for  a  part  of  the  j)roperty  taken  by  the  writ;  and  especially  was 
that  so,  if  the  value  of  the  part  he  had  judgment  for  would  have  entitled  him  to 
costs  had  he  been  plaintiff  in  an  action  to  recover  the  same.  Small  v.  Bixley^ 
18  Wend.  514;  Seymour  v.  Billings,  12  Wend.  285;  Johnson  v.  Fellows,  6  Hill, 
353.  The  same  ruling  has  been  made  in  the  courts  of  that  state  since  the  en- 
actment of  the  Code  and  of  a  statute  in  regard  to  costs  in  all  respects  like  our 
statute  above  quotetl.  See  Voorhees,  Code  1871,  pp.  487-491;  Porter  v.  Wil- 
let,  14  Abb.  319;  Summers  v.  Jarois,  Id.  322;  Hull  v.  Hoisted,  1  How.  Pr. 
174;  Voorhees,  Code  1871,  pp.  489,  490;  3  AVait,  Pr.  464. 

The  New  York  courts,  in  adopting  the  rule  that  both  parties  may  recover 
costs  in  an  action  of  replevin  under  the  Code,  when  each  p:irty  prevails  as  to 
a  part  of  the  property  taken  and  delivered  to  the  plaintiff,  place  some  stress 
upon  other  provisions  of  their  statute,  which  it  is  claimed  were  not  repealed 
hy  the  new  law  declaring  when  the  parties  should  recover  costs;  but  the  main 
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ground,  and  we  think  the  true  ground,  upon  which  the  right  is  based  is  that 
both  parties  are  actors,  and  the  defendant  in  replevin,  when  he  justifies  and 
demands  a  return  of  the  property  taken  by  the  plaintiff,  is,  as  to  the  issue 
raised  by  that  answer,  the  real  plaintiff,  aryl  if  he  succeeds  he  gets  a  judgment 
for  relief  in  his  favor  as  much  so  as  be  would  in  any  other  action  upou  a  de- 
fense by  way  of  counter-claim.  It  is  in  the  nature  of  a  counter-claim,  in  an 
action  for  a  tort,  allowed  by  law;  and  if  the  same  rule  could  be  applied  to  the 
case  as  in  an  action  upon  contract,  when  tlie  defendant  recovered  no  replevin 
property  of  more  value  than  that  recovered  by  the  plaintiff,  he  would  be  en- 
titled to  the  coats  of  the  action  and  the  plaintiff  would  not  be  entitled  to  re- 
cover any  costs.  But  as  the  statute  has  declared  that  he  may  recover  costs 
in  such  action  when  he  recovers  property  of  the  value  of  850  or  more,  we 
cannot  say  that  he  shall  not  recover  costs  because  the  defendant  in  the  same 
action  recovers  property  of  him  which  he  has  wrongfully  taken  by  his  writ 
in  the  action.  While  we  cannot  deprive  the  plaintiff  of  his  costs,  we  think 
the  defendant  may  also  recover  costs  in  the  same  action,  on  his  recovery  from 
the  plaintiff. 

We  do  not  wish  to  be  understood  as  holding  that  the  defendant  in  replevin 
can  recover  costs  in  an  action  when  there  is  a  verdict  finding  in  favor  of  the 
plaintiff  as  to  a  part  of  the  property  claimed  by  the  plaintiff,  and  in  favor  of 
the  defendant  as  to  the  remainder  of  the  property,  in  any  case  except  when 
the  property  has  been  taken  and  delivered  to  and  retained  by  the  plaintiff 
under  the  writ  issued  in  the  case.  Nor  do  we  determine  that  the  defendant 
would,  in  any  case,  be  entitled  to  costs  in  case  the  value  of  the  property  to 
which  the  court  finds  he  is  entitled  to  is  less  than  $50.  As  we  hold  that  the 
plaintiff  and  defendant  were  both  entitled  to  recover  their  costs  of  this  action, 
and  as  the  judgment  does  not  award  costs  to  either,  we  are  unable  to  say  that 
either  party  is  prejudiced  by  the  omission  to  award  costs.  If  aw^arded,  the 
court  would  undoubtedly  have  the  power  to  offset  the  costs  of  the  plaintiff 
against  those  of  the  defendant,  and  that  was  substantially  done  by  not  awards 
ing  costs  to  either. 

The  judgment  of  the  circuit  court  is  affirmed. 


Headlet  0.  Stewart,  impleaded,  etc. 

Filed  March  16.  1886. 

1.  Mortgage — Quitclaim  Deed  with  Effect  of  Mortoaoe. 

Investigation  of  facts  in  the  case,  in  order  to  discover  whether  a  certain  qnltclaJiD 
deed,  executed  by  a  debtor  in  favor  of  his  creditor,  was  intended  to  have  the  effect 
of  an  absolute  conveyance,  or  that  of  a  mortgage. 

2.  Same— Kights  of  Party  Impbotino  Laitd  under  thb  Erroneous  Idea  that  H» 

Deed  is  Absolute. 

When  a  party,  under  the  bona  fide  impression  that  the  deed  under  which  he  holds 
is  an  absolute  conveyance,  improves  tne  land,  he  is  entitled,  if  the  contrary  is  «- 
tabllshed,  to  compensation  for  such  improvements,  upon  being  deprived  of  the  land. 

Appeal  from  circuit  court,  Green  Lake  county. 

Jackson  dk  Thompson,  for  respondent.  Qeo,  D.  Waring  and  P.  Ifiskem, 
for  appellant. 

Tatlok,  J.  The  respondent  brought  this  action  against  Miller  and  Stew- 
art for  the  purpose  of  having  a  certain  quitclaim  deed  given  by  the  respond- 
ent and  his  wife  to  Miller,  bearing  date  the  seventeenth  of  May,  1880,  con- 
veying to  him  certain  lots  in  the  city  of  Berlin,  declared  to  be  a  mortgage,, 
and  to  permit  the  respondent  to  redeem  the  premises  from  said  mortgage* 
Stewart  is  made  a  party  defendant,  because,  after  the  deed  was  given  to  Mil- 
ler, and  before  tlie  commencement  of  this  action,  Miller  had  conveyed  the 
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same  lots  to  Stewart  for  a  valuable  consideration,  by  warranty  deed  dated  on 
the  sixteenth  day  of  Jnne,  1880,  and  Stewart  had  entered  into  the  possession 
of  said  lots,  claiming  to  own  the  same  in  fee.  The  complaint  charges  that 
the  quitclaifn  deed  was  given  to  secure  money  owing  from  the  plaintiff  to  said^ 
Aliller,  and  alleging  that  he  was  to  have  six  months  after  the  date  of  the  deed' 
to  }}ay  such  indebtedness.  It  also  charges  that  Stewart  had  notice  that  the 
<iuitchtim  deed  was  in  fact  a  mortgage  when  he  purchased  from  the  defendant 
Miller.  The  complaint  also  shows  tliat  on  the  first  of  May,  1878,  the  plaintiff 
<md  his  wife  had  conveyed  the  same  lots  to  Miller  by  warranty  deed  of  that 
date  which  had  been  duly  recorded.  It  is  alleged  by  the  plaintiff,  a<id  ad- 
mitted by  all  parties,  that  this  deed  was  given,  not  to  convey  the  absolute 
title  to  the  defendant  Miller,  but  as  a  mortgage  to  secure  to  him  the  payment 
of  about  $212,  which  plaintiff  owed  Miller  for  money  before  that  time  loaned 
to  him.  Plaintiff  claims  that  Miller  had  advanced  to  him  more  money  after 
the  date  of  the  warranty  deed,  and  that  Miller  required  him  to  give  the  quit- 
claim deed  to  cover  such  advances,  but  with  the  express  agreement  that  if  he 
paid  theoriginal  debtof  $212,  and  the  subsequent  advances,  within  six  months 
after  the  quitclaim  deed  was  executed.  Miller  would  rebonvey  the  lots  to  him. 
Miller  claims  the  quitclaim  deed  was  given  as  a  release  of  the  plaintiff's  equity 
of  redemption  under  the  warranty  deed  of  May  I,  1878,  and  that  the  giving 
of  the  quitclaim  deed  was  a  final  settlement  between  them  for  the  money  first 
advanced,  of  $212,  and  for  all  money  thereof ter  advanced  by  MiUer  to  the 
plaintiff. 

Oil  the  trial  the  circuit  court  held,  upon  all  the  evidence,  that  the  quitclaim 
deed  was  not  given  as  a  release  of  the  plaintiff's  equity  of  redemption  under 
the  deed  of  1878,  but  as  a  mortgage  to  cover  the  subsequent  advances ;  and 
that  it  was  agreed  between  him  and  Miller  that  he  should  have  six  months 
iifter  the  date  of  such  deed  to  pay  the  whole  sum  due  from  plaintiff  to  Miller, 
and  that  if  it  was  so  paid  Miller  should  reconvey  to  the  plaintiff.  Without 
commenting  upon  the  evidence,  we  think  it  supports  the  finding  of  the  court. 
At  all  events,  there  is  no  such  preponderance  of  evidence  against  such  find- 
ing as  would  justify  this  court  in  reversing  it  upon  this  appeal. 

Upon  the  evidence  the  circuit  court  also  found  thcat  the  appellant  Stewart, 
^t  the  time  of  his  purchase,  and  when  he  took  possession  under  his  deed  from 
Miller,  had  full  notice  of  the  rights  of  the  plaintiff,  as  claimed  by  him.  The 
only  evidence  bearing  on  this  question  found  in  the  record  is  the  admission 
of  the  appellant  that  he  knew  the  warranty  deed  was  given,  in  fact,  as  a  mort- 
gage; and  the  testimony  of  the  witness  Ellis,  who  says  that,  about  a  week 
before  the  appellant  purchased  the  property  from  Miller,  he  had  a  talk  with 
him  about  the  title  to  the  land,  and  that  he  then  told  him  the  plaintiff  claimed 
lie  had  the  right  to  redeem  the  same;  that  he  had  a  similar  conversation  with 
the  appellant  some  three  weeks  before  tlie  sale,  when  he  made  the  same  state- 
ment as  to  the  plaintiff's  claim;  but  the  witness  further  says  that,  at  the 
time  these  conversations  were  had  with  the  appellant,  he  had  no  knowledge 
Ihat  the  plaintiff  had  executed  the  quitclaim  deed  to  Miller,  and  he  was  talk- 
ing about  the  claim  which  plaintift  made  under  the  original  warranty  deed 
of  1878.  The  appellant  denies  that  any  such  conversation  was  had  with  the 
witness  at  the  time  stated.  He  says:  "I  knew  that  under  the  other  deed 
Heudley  had  the  right  to  redeem  it.  and  I  talked  over  Ileadley's  and  Miller's 
matters  in  that  repml.  I  did  not  have  any  conversation  with  Ellis  in  re- 
gard to  the  quitclaim  deed  from  Headley  to  Miller  a  week  before  I  bought  the 
lot,  for  I  did  not  know  anything  about  it  then.  About  four  days  before  I 
made  the  purchase  of  Miller,  I  first  knew  that  Miller  had  a  quitclaim  deed 
from  the  plaintiff.  I  examined  the  quitclaim  deed.  Miller  showed  it  to  me, 
and  said  he  had  everything  settled  up  with  Headley,  and  a  few  days  after  I 
bought  the  lots;  and  that,  when  I  purchased,  I  had  no  knowledge  that  Head- 
ley  had  any  claim  on  them. "    The  only  other  evidence  given  on  this  question, 
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on  the  part  of  the  plaintiff,  was  evidence  tending  to  show  that  the  phiintiff 
retained  the  possession  of  the  lots  after  the  quitclaim  deed  was  executed.  The 
phiintiff  also  testified  that,  on  tlie  night  before  Miller  sold  the  lots  to  the  ap- 
.  pellant,  Miller  had  told  him  the  appellant  wanted  to  buy  one  of  the  lots,  and 
the  plaintiff  asked  appellant  if  he  wanted  to  buy  it,  and  he  said,  "No."  **I 
offeretl  it  to  hiru  for  ;|^150,  which  he  Iiad  offered  uie  a  hundred  times."  There 
is  some  other  evidence  from  which  it  is  claimed,  on  the  part  of  the  l«irned 
counsel  for  the  respondent,  the  court  was  justified  in  finding  that  the  appel- 
lant had  notice  of  the  plaintiff^s  equity  in  the  land,  viz.,  that  on  the  pur- 
chase of  the  property  but  ;|20  was  paid,  and  a  mortgage  given  for  ;j|300.  it  is 
said  that  the  price  was  i  nadequate.  The  remark  is  claimed  to  have  been  made 
by  the  appellant,  when  he  was  informed  that  Heiulley  was  going  to  get  the  land 
back,  "that  he  did  not  care  anything  about  it;  Joe  [meaning  the  plaintiffj 
had  no  money  to  fight,  and  he  could  not  get  it  back. "  Although  we  do  not 
think  the  evidence  of  notice,  as  it  appeal's  from  the  whole  record,  was  very 
clearly  established,  yet,  as  the  learned  judge,  who  had  the  advantage  of  see- 
ing and  he;iring  the  witnesses,  has  found  in  favor  of  the  plaintiff,  we  do  not 
feel  justified  in  reversing  his  finding  on  that  point. 

We  are  very  clear,  however,  that  the  judgment  must  be  reversed  as  to  that 
part  of  it  which  charges  the  appellant  with  ;$321  for  the  rent  of  the  premises 
during  the  time  he  held  possession  of  the  same.  The  appellant  is  clmrged  for 
the  rent  of  tlie  premises  as  they  were  after  the  appellant  had  made  all  his  im- 
provements thereon  at  a  cost  of  several  hundred  dollars.  There  was  no  evi- 
dence given  on  the  part  of  the  plaintiff  showing  the  rental  value  of  the  prem- 
ises in  the  condition  they  were  when  possession  was  taken  by  the  appellant; 
and  the  only  evidence  given  on  the  part  of  the  appellant  was  that  the  rental 
value  of  the  premises,  in  the  condition  they  were  when  he  took  possession, 
would  be  but  a  very  small  part  of  the  sum  allowed  by  the  court  to  the  plain- 
tiff. Under  the  evidence  in  the  case,  we  think  the  plaintiff  is  entitled  to  re- 
cover as  rent  only  the  rental  value  of  the  premises  in  the  condition  they  were 
when  the  defendant  took  possession,  and  not  the  rental  value  with  the  im- 
provements made  thereon  by  the  appellant.  We  think,  also,  the  cnirt  was 
right  in  allowing  the  appellant  the  value  of  his  improvements  made  before 
this  iiction  was  commenced;  and  we  are  also  of  the  opinion  that  under  the 
proofs  in  the  case,  the  court  should  have  allowed  for  the  value  of  the  improve- 
ments made  up  to  the  time  the  court  announced  its  decision  in  the  action. 
In  estimating  the  value  of  thesfr*  improvements,  the  value  should  be  fixed  ak 
the  sum  the  improvements  enhanced  the  value  of  the  whole  premises,  and 
not  their  cost,  in  case  the  cost  exceeds  the  value  which  they  have  added  to 
the  premises.  No  interest  should  be  allowed  the  appellant  on  the  value  of 
his  improvements,  as  he  has  had  the  use  of  them,  and,  under  the  rule  of  estimat- 
ing the  rent  he  must  pay  the  plaintiff,  he  will  not  be  charged  any  rent  for 
the  use  of  his  improvements.  This  is  the  rule  laid  down  by  the  couit  in  Green 
v.  Dixon,  9  AVis.  532;  Blodgett  v.  HitU  29  Wis.  169-181';  Davis  v.  Louk,  30 
Wis.  808-314;  Mickles  v.  Dillaye,  17  N.  Y.  80;  Fee  v.  Cohine,  11  Ir.  Eq.  406; 
and  many  other  cases. 

The  plaintiff  is  not  in  the  condition  of  the  plaintiff  in  the  case  cited  bj 
the  learned  counsel,— m«  v.  Trustees,  etc,  55  Wis.  376;  S.  C.  13  N.  W^. 
Rep.  261.  The  evidence  shows  that  he  wjis  present  when  the  defendant  took 
possession  under  his  deed,  and  made  no  objection  to  his  taking  possession  or 
to  making  his  improvements;  nor  did  he  then  openly  assert  his  claim  to  re- 
deem the  same.  Under  such  circumstances,  it  would  be  inequitable  on  the 
part  of  the  plaintiff  to  claim  the  improvements.  The  plaintiff  suffered  the 
defendant  to  commence  making  the  improvements  on  the  lots  without  objec- 
tion, and  knowing  what  he  w^as  intending  to  do;  and  the  defendant  had  ex- 
pended considerable  sums  of  money  in  making  such  contemplated  improve- 
ments before  any  objection  was  made.     Under  this  evidence  it  seems  to  us 
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the  defendant  had  the  right  to  complete  his  contemplated  improvements 
after  notice  and  objection  so  as  to  make  them  useful  to  himself  and  to  the 
plaintiff  if  he  recovered  the  possession,  and  that,  in  adjusting  the  equities, 
the  court  should  allow  the  defendant  such  sum  for  his  improvements  as  they 
have  enhanced  the  value  of  the  plaintiff's  property. 

In  the  case  of  Oreen  v.  Dixon,  supra,  this  court  said:  "Where  one  in  pos- 
session really  has  only  the  rights  of  a  mortgagee  in  possession,  but  believes 
himself  to  have  the  absolute  title,  and  in  good  faith  makes  valuable  imi)rove- 
ments,  be  is  entitled  to  be  paid  for  them.*'  Justice  Paine,  who  delivered 
the  opinion  in  this  case,  quotes  from  and  approves  the  rule  laid  down  in  the 
case  of  Mickles  v.  Dtliaye,  supra.  That  case  was  fully  considered,  and  in  a 
very  able  opinion  the  rule  above  stated  was  adopted  by  that  court.  We  do 
not  think  the  evidence  shows  a  want  of  good  faith  on  the  part  of  the  appel- 
lant in  asserting  bis  right  to  hold  the  property  against  the  claim  of  the  re- 
spondent, although  the  circuit  court  has  found  that  he  was  in  eqflity  charged 
with  notice  of  such  claim.  We  do  not  think  the  evidence  makes  out  such  a 
clear  case  against  the  defendant  as  to  charge  him  with  a  want  of  good  faith 
in  asserting  his  claim  to  the  property. 

It  is  claimed  by  the  learned  counsel  for  the  appellant  that  it  was  error  to 
charge  the  defendant  with  the  costs  of  this  action.  As  the  judgment  must 
be  reversed,  and  a  new  account  taken  of  the  rents  to  be  charged  to  the  de- 
fendant, and  as  to  the  value  of  the  improvements  to  be  allowed  to  him,  we 
shall  not  consider  the  question  of  the  costs,  but  leave  that  to  the  discretion 
of  the  circuit  court  in  rendering  a  final  judgment  in  the  case.  Neither  will 
we  consider  the  question  as  to  whether  the  appellant  was  charged  too  much 
in  the  account  for  the  old  buildings  he  removed  from  the  premises,  as  that 
matter  can  also  be  reconsidered  in  taking  the  account  between  the  parties. 

The  judgment  of  the  circuit  court  is  reverse<l,  and  the  cause  is  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 


State  ex  rel.  Aokerman  v,  Baiil. 
Filed  March  16,  1886. 

1.  Schools  aitd  Sohooiz-Distbigts — Treasurer  of  School- District — Action  to  Oubt 

Unauthorized  Party — Complaint— Allegations— Organization  of  District. 

In  an  action  to  oust  a  party  from  the  position  of  treasurer  of  a  school-district. 
It  is  not  necessary  to  set  up  in  the  complaint  facts  showing  the  organization  of  the 
school-district.  The  fact  of  there  being  such  an  office  as  treasurer  of  a  school -dis- 
trict is  one  of  which  the  court  takes  judicial  notice. 

2.  Samb — Allegations— Fact  of  Exercising  Functions  of  the  Office. 

In  such  an  action  the  complaint  need  not  show  by  any  but  a  p^eneral  allegation 
that  the  defendant  is  exercising  the  duties  of  the  ottice  from  which  it  is  sought  to 
oust  him. 

3.  Bam B  —  Rigrtb  of  Authorized  Officer,  how  Affected  by  Willful  Refusal  of 

CIaMbx.  to  Approve  Bond. 

The  person  who  has  been  elected  or  appointed  to  an  office,  and  who  docs  all  that 
is  required  of  him  by  law  to  entitle  liiui  to  liold  the  office,  cannot  be  deprived  of 
such  office  by  any  willful  or  unjust  refusal  of  the  person  or  officer  who  is  required. 
to  approve  his  official  bond  to  give  it  his  approval. 

Appeal  from  circuit  court,  Fond  du  Lhc  county. 

F.  Hamilton  dk  Son,  for  respondent.     J.  A.  Kelley,  for  appellant. 

Tatix)R,  J.  This  is  an  action  commenced  on  the  part  of  the  state,  on  the 
relation  of  the  respondent,  to  oust  the  appellnnt  from  the  office  of  treasurer 
of  joint  school-district  No.  3,  composed  of  a  part  of  the  city  of  Waupun 
and  of  parts  of  the  towns  of  Waupnn,  Alto,  Trenton,  and  Chester,  in  the- 
counties  of  Dodge  and  Fond  du  Lac.  The  complaint  alleges,  in  generall 
terras,  the  existence  of  a  joint  school-district  composed  as  jibove  stated,  audi 
that  the  officers  of  such  district  consist  of  a  director,  treasurer,  and  clerk.. 
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It  then  alleges  that  in  the  month  of  July,  1884,  one  P.  F.  Zimmerman  was 
duly  elected  treasurer  for  said  district  for  the  term  of  three  years;  that  he 
entered  upon  the  duties  of  his  office,  and  thereafter,  and  on  the  sixth  of 
February,  1885,  he  resigned  his  office,  and  thereby  tlie  office  of  treasurer  of 
said  district  became  vacant;  tliat  afterwards,  at  the  annual  school-district 
meeting  held  on  July  6, 1885,  the  said  John  N.  Ackerman,  who  was  then  a 
resident  anid  elector  within  said  district,  was  duly  elected  to  said  office  of 
treasurer,  by  a  majority  of  the  voters  thereof  at  said  meeting,  to  fill  said  va- 
cancy; that  he  did  not  file  his  bond,  as  required  by  law,  within  10  days  after 
notice  of  his  election,  and  so  the  otlice  again  became  vacant,  and  continued 
to  so  remain  vacant,  no  appointment  having  been  made  by  the  director  and 
clerk  of  said  district,  until  the  fourth  day  of  August,  1885,  on  which  day  the 
relator,  the  said  John  N.  Ackerman,  was  appointed  by  the  clerk  of  the  city  of 
Waupun,  in  which  said  city  the  school-house  of  said  district  is  situated,  as 
treasurer  of  said  district  to  fill  said  vacancy;  and  that,  within  10  days  after 
said  appointment,  the  relator  executed  his  bond  as  such  treasurer  with  sufficient 
sureties,  in  due  form,  and  according  to  the  provisions  of  law.  A  copy  of  the 
bond  so  executed,  together  witli  the  affidavits  of  the  sureties,  justifying  as  to 
their  responsibility  as  such  sureties,  is  set  out  in  the  petition.  It  then  al- 
leges that  he  presented  said  bond  to  the  director  and  Tjlerk  for  their  approval 
within  said  10  days;  that  said  director  approved  the  same,  but  the  clerk  re- 
fused to  approve  it  or  file  the  same  in  his  office;  and  alleges  generally  that  he 
accepted  the  office,  and  in  all  respects  qualified  himself  to  assume  the  duties 
thereof. 

The  complaint  then  makes  the  following  allegations:  *'That  the  above- 
named  defendant,  Martin  K.  Dahl,  claiming  to  have  been  appointed  by  the 
town  clerk  of  said  town  of  Chester  to  fill  the  aforesaid  vacancy  created  by  the 
resignation  of  the  said  F.  F.  Zimmerman,  and  the  neglect  of  the  said  John 
N.  Ackerman  to  file  his  bond  first  above  mentioned,  as  such  treasurer-elect, 
within  the  time  required  by  law,  and  without  any  other  or  any  legal  wan-ant, 
right,  or  grant  whatever,  intruded  into  and  usurped  said  office,  and  still  un- 
lawfully holds  and  exercises  the  same.  Wherefore  the  said  John  N.  Acker- 
man demands  judgment  in  this  action:  (1)  That  said  Martin  K.  Dahl,  the 
defendant  in  this  action,  is  not  entitled  to  said  office,  and  that  he  be  ousted 
therefrom;  (2)  that  said  John  N.  Ackerman,  the  relator  and  plaintiff  herein, 
is  entitled  to  said  office,  and  to  assume  the  execution  of  the  duties  of  the 
same,  on  filing  his  bond,  of  which  a  copy  is  hereinbefore  set  forth,  with  the 
clerk  of  said  school-district;  (3)  that  said  plaintiff  recover  of  said  defendant 
his  costs  of  this  action."  To  this  complaint  the  defendant  demurred,  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled,  "with  leave  to  the  defendant  to  answer  the 
same  within  three  days,  and,  in  default  of  such  answer,  that  judgment  be 
entered  against  the  defendant,  and  in  fnvor  of  the  plaintiff,  according  to  the 
demand  in  the  complaint,  unless  further  time  is  given;  and  that,  in  case  the 
defendant  shall  so  file  and  serve  such  answer,  the  issues  as  finally  made 
shall  stand  for  trial  at  the  present  terra  of  this  court."  The  order  so  made 
was  duly  excepted  to  by  the  defendant,  and  from  such  order  he  appealed  to 
this  court. 

Upon  the  hearing  in  this  court  the  appellant  assigns  the  following  errors: 
(1)  That  the  complaint  is  insufficient  because  it  does  not  show  that  there  is 
any  sucli  corporation  as  joint  school-district  No.  3,  etc.,  as  set  out  in  the  com- 
plaint; (2)  that  the  complaint  does  not  state  any  facts  showing  that  the  de- 
fendant is  exercising  the  duties  of  the  office  of  treasurer  of  said  district;  (3) 
that  the  complaint  does  not  show  that  the  relator  is  entitled  to  hold  the  office 
of  treasurer  of  said  district. 

The  first  objection  made  to  the  complaint  is  clearly  untenable.  This  is  not 
a  proceeding  against  the  defendant  for  unlawfully  using  and  exercising  the 
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functions  of  a  corporation  within  this  state,  but  for  intruding  himself  into 
and  exercising  the  duties  of  a  public  office  of  tlie  state.  The  statutes  of  tlie 
state  require  school-districts,  whether  joint  or  otherwise,  to  elect  a  director, 
clerk,  and  treasurer,  and  define  their  respective  duties,  as  well  as  their  terms 
of  office;  and  there  would  seem  to  be  no  more  reason  for  setting  up  facts 
showing  the  organization  of  a  school-district  in  such  case  than  tliere  would 
he  in  setting  up  the  facts  by  wliich  a  town  or  county  was  brought  into  ex- 
istence, when  the  action  is  against  a  person  for  usurping  a  town  or  county 
office,  and  we  are  unable  to  find  any  case  in  which  it  is  held  that  the  com- 
plaint must  allege  such  facts.  The  case  of  People  v.  DeMiU,  15  Mich.  164, 
cited  by  the  learned  counsel,  is  not  in  point.  In  that  case  the  rehitor  was 
calling  upon  the  court  to  remove  certain  officers  of  a  church  corporation, 
whose  election  or  appointment  was  not  required  by  any  general  or  special 
law  of  the  state,  but  whose  existence  and  right  to  act  depended  upon  the  acts 
of  a  corporation  which  the  general  laws  of  the  stat^  permitted  to  be  organ- 
ized. In  such  case  the  court  were  of  the  opinion  that  the  facts  showing  the 
creation  of  such  corporation  should  be  alleged,  and  also  the  facts  showing 
that,  under  the  authority  of  such  corporation,  the  persons  sought  to  be  ousted 
were  in  fact  holding  an  office  under  such  corporation .  Chief  .J  ustice  Cooley, 
in  his  opinion,  makes  the  distinction  above  stated.  He  says:  "The  informa- 
tion in  a  case  like  the  present  must  therefore  show  that  a  corporation  exists: 
for  until  that  is  shown  it  is  not  made  to  appear  that.there  is  any  office  into 
which  the  defendants  can  intrude.  The  precedents  in  proceedings  against 
public  officers  are  not  applicable  in  all  particulars  to  the  case  before  us,  since 
those  are  cases  where  the  courts  must  judicially  take  notice  of  the  existence 
of  the  offices,  and  no  allegations  are  necessary  to  show  how  they  are  created." 
Again,  he  says:  "We  were  referred  upon  the  argument  to  several  cases  in 
which  it  has  been  held  that,  when  the  state  calls  upon  one  to  show  cause  why 
be  claims  to  exercise  a  corporate  franchise  or  to  possess  a  public  office,  the  al- 
l^ations  of  the  attorney  general  may  be  of  the  most  general  character,  while 
the  defendant  is  required  to  set  forth  specifically  and  particularly  the  grounds 
of  his  claim,  and  the  continued  existence  of  his  right.  ♦  *  *  We  have 
no  disposition  to  qualify  these  decisions  in  any  way."  He  then  distinguishes 
the  case  he  is  then  considering  from  cases  of  the  kind  referred  to.  In  the  case 
at  bjtr  this  court  must  take  judicial  notice  that  there  is  such  a  public  office  Jis 
a  treasurer  of  a  school-district,  and  in  this  proceeding  it  is  unnecessary  to 
show  how  the  office  was  created.  If  any  allegation  of  the  existence  of  the 
school-district  be  necessary  in  the  complaint,  it  is  sufficient  to  allege  such  ex- 
istence in  general  words.  This  is  in  accordance  with  all  the  precedents  we 
have  been  able  to  find. 

It  is  further  objected  that  the  complaint  does  not  show  any  official  acts 
done  by  the  defendant  as  treasurer  of  said  school-district;  and  that  the  gen- 
eral words  that  "he  claims  to  have  been  appointed  by  the  town  clerk  of  the 
town  of  Chester  to  fill  the  vacancy  in  said  office,  and  that,  without  any  other 
or  any  legal  warrant,  right,  or  grant  whatever,  he  has  intruded  into  and 
usurped  said  office,  and  still  unlawfully  holds  and  exercises  the  same,"  are 
not  sufficient  to  show  that  he  is  in  fact  exercising  the  duties  of  said  office. 
It  is  not  denied  by  the  learned  counsel  for  the  appellant  that  in  the  former 
proceeding  by  quo  warranto  these  general  allegations  were  sufficient  to  call 
for  an  answer  on  the  part  of  the  respondent  to  show  by  what  right  he  claimed 
to  hold  the  office,  or  to  disclaim  a  right  thereto.  The  object  of  the  old  writ 
was  to  compel  the  defendant  to  make  his  right  to  the  office  good,  or  else  to  be 
ousted  therefrom;  and  the  state  by  the  writ  charging  in  general  language  that 
he  had  intruded  into,  usurped,  and  exercised  the  functions  of  the  office,  was 
all  that  was  required  to  compel  an  answer  from  the  defendant.  This  court 
80  held  in  the  case  of  State  v.  Messmore,  14  Wis.  115,  116.  See  People  v. 
Pease,  30  Barb.  588.    After  an  examination  of  the  printed  cases  in  State  v. 


Digitized  by  VjOOQ  IC 


346  THE   NORTHWESTERN   REPORTER.  [Wis^ 

Goetze,  22  Wis.  348;  State  v.  Tiemey,  23  Wis.  430;  StaU  v.  Hoefiinger,  35- 
Wis.  393;  State  v.  Fierce,  Id.  93;  and  State  v.  Pwrcf2/.  36  Wis.  213,  cited  by 
the  counsel  for  the  appellant,  and  several  others  in  this  court, — I  find  that  in 
nearly  all  the  cases  the  charge  as  to  the  intrusion,  usurpation,  holding,  and 
exercising  the  otiice  on  the  part  of  the  defendant  is  in  the  same  general  Ian> 
guage  as  in  the  case  at  bar;  and  in  none  of  these  cases  is  there  any  intimation 
that  the  charge  of  usurpation  was  not  sufficiently  made.  The  only  intima- 
tion to  be  found  in  our  decisions  that  such  a  general  allegation  is  not  sufficient^ 
in  an  action  of  this  nature,  is  found  in  the  remarks  of  Chief  Justice  Dixon 
in  the  case  of  Attorney  General  v.  Messmore,  14  Wis.  120;  and  in  that  case, 
though  the  objection  was  pointed  out  in  an  early  stage  of  the  proceedings,  on 
a  motion  to  dismiss  the  information  and  writ,  it  was  not  allowed  to  prevaiU 
and  the  case  was  afterwards  tried  upon  its  merits,  apparently  without  any 
amendment  of  the  complaint.  We  think  the  defendant,  if  he  wishes  to  put 
his  defense  upon  the  ground  that  he  has  not  in  fact  intruded  into  and  exer- 
cised the  duties  of  the  office  which  he  is  charged  with  having  usui-ped  and  ex- 
ercised, and  the  complaint  makes  the  charge  in  the  general  form  used  in 
this  complaint,  should  show  that  fact  by  affidavit,  and  ask  to  have  the  com- 
plaint made  more  definite  and  certain  in  regard  to  that  matter,  so  that  he  may 
be  notified  of  the  specific  acts  of  user  of  the  office  relied  upon  by  the  state  to- 
substantiate  such  charge  of  usurpation.  If  he  does  not  put  his  defense  on 
that  ground,  the  allegations  are  amply  sufficient  to  put  him  to  show,  by  his- 
answer,  why  he  claims  to  exercise  the  duties  of  the  office  in  question.  We 
think  the  complaint  quite  sufficient  to  put  the  defendant  upon  his  defense  if 
he  have  any. 

The  only  other  question  in  the  case  is  whether  the  relator  has  shown  him- 
self entitled  to  the  office  in  case  the  defendant  is  not.  The  circuit  court,  in 
overruling  the  demurrer  and  directing  judgment,  has  not  only  ousteii  tiie  de- 
fendant, but  has  decided  that  the  relator  is  entitled  to  hold  the  office.  It  may 
be  a  matter  of  doubt  whether  the  respondent  has  such  an  interest  in  that  part 
of  the  order  for  judgment  in  favor  of  the  relator  as  entitles  him  to  appeal 
from  it.  We  shall  not  consider  that  question,  however,  as  we  have  come  to 
the  conclusion  that  the  complaint  states  facts  which  show  that  he  was  legally 
appointed  to  fill  the  vacancy,  and  that  he  has  taken  all  the  steps  necessary  to 
entitle  him  to  retain  said  office. 

The  first  question  relating  to  his  title  Is  the  legality  of  his  appointment  by 
the  clerk  of  the  city  of  Waupun.  The  section  of  the  statute  under  which  he 
claims  his  appointment  is  433,  Rev.  St.  1878.  This  section  reads  as  follows: 
"The  said  board  [meaning  the  school-district  board]  shall  have  power  to  filL 
by  appointment,  any  vacancy  that  may  occur  in  their  own  number,  within 
ten  days  after  such  vacancy  shall  occur;  and  if  such  vacancy  shall  not  be  filled 
within  ten  days,  as  aforesaid,  by  said  board,  the  town  clerk  shall  fill  such  va- 
cancy by  appointment.  In  case  a  vacancy  shall  occur  in  a  joint  school-dis- 
trict, and  shall  not  be  filled  by  the  district  board,  the  clerk  of  the  town  in 
which  the  school-house  is  situated  shall  fill  such  vacancy.  Any  person  ap^ 
pointed  to  fill  a  vacancy,  upon  being  notified  of  such  appointment,  shall  be 
deemed  to  have  accepted  the  same  unless  he  shtvll,  within  five  days  thei-eafter* 
file  with  the  clerk  or  director  a  written  refusal  to  serve;  and  any  person  ap- 
pointed to  fill  a  vacancy  shall  hold  the  office  until  the  annual  meeting  suc- 
ceeding such  appointment,  at  which  the  electors  shall  fill  such  vacancy  for 
the  unexpired  term."  Subdivision  17,  §  4971,  reads  as  follows:  "The  word 
•  town*  may  be  construed  to  include  all  cities,  wards,  or  districts,  unless  such 
construction  would  be  repugnant  to  the  provisions  of  any  act  specially  relat- 
ing to  the  same." 

Tliere  is  no  provision  for  filling  a  vacancy  in  the  school-board  of  a  joint 
school-district,  when  the  school-house  in  such  district  is  situate  in  a  city,  and 
when  the  board  fails  to  fill  the  same  within  the  10  days  prescribed  by  th^ 
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section  quoted,  unless  the  city  clerk  can  make  the  appointmont  Thore  is 
no  more  reason  for  holding  that  the  town  clerk  of  the  town  of  Chester  should 
make  the  appointment  than  there  is  for  saying  that  tlie  town  clerk  of  eitlier 
of  the  other  towns,  a  part  of  whose  territory  composes  the  joint  district,  should 
do  so.  A  school-bouse  standing  in  tlie  city  of  Waupun  is  no  more  situate  in 
the  town  of  Chester  than  it  is  in  tlie  towns  of  Alto,  Trenton,  or  the  town  of 
Waupun.  A  school-house  situate  in  the  city  of  Waupun  cannot  be  said  to  be 
situate  in  either  of  the  towns  adjoining  the  city.  The  city  is  as  essentially  a 
separate  municipality  as  either  of  the  towns  Under  the  definition  of  the  word 
"town"  given  in  the  statute  above  quoted,  we  think  it  clear  that  the  city  of 
Waupun,  being  a  part  of  a  joint  school-district,  must  be  deemed  a  town  so  far 
as  to  enable  the  clerk  of  the  city  to  perform  the  duties  which  a  town  plerk  of 
one  of  the  towns  forming  such  district  is  directed  to  perform;  and  that  the 
school-liouse  of  the  district  being  situated  in  the  city,  the  city  clerk  is  author- 
ized to  fill  the  vacancy  by  appointment.  Upon  this  point  the  learned  counsel 
for  the  appellant  does  not  raise  any  contention  in  his  printed  brief.  The  fol- 
lowing decisions  of  this  court  would  seem  to  be  conclusive  of  this  question: 
State  V.  Goldstticker,  40  Wis.  124-130;  State  v.  Common  Council  of  Mil- 
waukee, 20  Wis.  87-90;  Kopmeier  v.  O' Neil,  47  Wis.  593-597;  S.  C.  3  N.  W. 
Rep.  365;  School-district  \,Wolfrom,  25  Wis.  468.  The  learned  counsel  for 
the  respondent  has  pointed  out  in  his  brief  several  cas^s  in  the  school  law* 
where  it  would  be  necessary  to  construe  the  word  "town"  as  meaning  "city,'* 
when  the  city  forms  a  part  of  a  joint  school-district,  in  order  to  execute  the 
law  on  the  subject  of  joint  districts. 

It  is  urged  that,  because  the  clerk  of  the  school-district  refused  to  approve 
and  file  the  relator^s  bond,  the  relator  is  not  the  treasurer  of  said  district,  and 
that  there  is  still  a  vacancy  in  such  office.  We  do  not  think  such  construc- 
tion sliould  be  given  to  the  law.  The  person  who  has  been  elected  or  ap- 
pointed to  an  office,  and  who  does  all  that  is  required  of  him  by  law  to  entitle 
him  to  hold  the  office,  ciinnot  be  deprived  of  such  office  by  any  willful  or  un- 
just refusal  of  the  person  or  officer  who  Is  required  to  approve  his  official  bond 
to  give  it  his  approval.  If  such  a  rule  is  to  prevail,  then  the  officer  whose 
approval  of  an  official  bond  is  required  may,  in  any  case,  by  such  willful  and 
unjust  refusal,  create  a  vacancy  in  an  office.  We  think  the  allegations  of  the 
complaint  show  that  the  clerk's  refusal  to  approve  the  bond  was  not  because 
it  was  not  sufficient  in  the  law,  and  the  sureties  ample,  but  for  some  other 
reason, — ^probably  because  he  did  not  think  he  was  properly  appointed.  Sec- 
tion 962,  liev.  St.,  declares  what  shall  create  a  vacancy  in  an  office.  Subdi- 
vision 7  reads  as  follows:  "The  neglect  or  refusal  of  any  officer  elected  or 
appointed,  or  re-elected  or  appointed,  to  any  office,  to  give  or  renew  his  offi- 
cial bond,  or  to  deposit  the  same  in  the  manner  and  within  the  time  pre- 
scribed by  law,"  shall  create  a  vacancy.  Under  this  provision,  when  the 
officer  has  done  all  he  can  possibly  do  to  comply  with  the  law  in  this  resi)ect, 
it  can  hardly  be  said  that  he  has  neglected  or  refused  to  give  and  deposit  his 
bond  when  he  has  been  prevented  from  so  doing  by  an  unlawful  act  or  will- 
ful refusal  on  the  part  of  some  otlier  officer  to  perform  a  duty  imposed  upon 
him  in  regard  to  such  official  bond. 

The  supreme  court  of  Michigan,  under  a  law  substantially  like  ours,  held 
that  when  a  person  had  been  in  fact  elected  to  an  office,  but  the  board  of 
canvassers  gave  the  certificate  of  election  to  his  competitor,  he  could  main- 
tain an  action  to  oust  the  claimant  holding  under  the  certificate  of  election; 
and,  after  judgment  in  his  favor,  could  then  take  the  oath  of  offi'  e,  and  give 
the  bond  required  by  law;  and  that  his  failure  to  do  so  up  to  that  time  did 
not  create  a  vacancy  in  the  office.  People  v.  Maywonn,  5  Mich.  146.  In  the 
opinion  in  that  case,  after  citing  the  law  which  requires  an  officer  elected  or 
appointed  to  take  the  oath  of  office  and  file  his  bond  within  a  limited  time 
after  his  election  or  appointment,  and  also  the  section  declaring  that  tho 
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omission  to  do  so  shall  make  a  vacancy  in  the  office,  substantially  as  our 
statute  declares,  the  court  say:  "Without  expressing  an  opinion  upon  tlie 
etl'ect  of  an  omission  in  other  cases,  we  think  the  directions  as  to  time  are 
not  fairly  applicable  to  a  person  to  whom  the  election  board  refuses  the  cer- 
tificate, but  can  only  apply  to  persons  declared  elected  by  the  board.  *  •  ♦ 
It  would  be  a  very  harsh  rule  to  apply  the  legal  disabilities  to  a  person 
who  cannot,  by  reason  of  the  default  of  the  inspectors,  secure  his  right." 

So,  in  this  case,  the  relator,  not  being  in  any  default,  may,  after  jtidgment 
has  been  rendered  in  his  favor,  and  under  the  provisions  of  section  3471. 
Rev.  St.,  tile  his  official  bond,  and  do  any  other  act  necessary  to  entitle  him 
to  discharge  the  duties  of  his  office.  In  all  the  cases  decided  by  this  court  in 
whicli  it  has  been  held  that  the  nt'glect  to  execute  and  file  the  official  bond  re- 
quired by  law,  within  the  time  fixed  by  the  statute,  created  a  vacancy  in  the 
office,  the  omission  was  by  the  neglect  or  default  of  the  officer  elected  or  ap- 
pointed, and  did  not  occur  through  the  default  of  some  other  person  who 
wrongfully  prevented  the  filing  of  the  same  within  the  time  prescribed  by 
law. 

The  judgment  of  the  circuit  court  is  affirmed. 


HiLES  and  another  o.  Hanover  Fire  Ins.  Co. 
Filed  March  16,  1886. 

1.  FiBE  Inbubakce—Pleadino  — Denial  as  to  Amouitt  of  Loss  is  not  Abvissiov  of 

Amount  Mentioned. 

A  denial  in  an  answer  "that  said  plaintifl^.  bv  the  fire  in  question,  sustained  an 
actual  loss  exceeding  the  sum  of  four  thousana  dollars,"  is  not  tantamount  to  an 
admision  that  plaintiil's  loss  was  equal  to  that  sum. 

2.  BVIDENCB— MaTTBB  ADMISSIBLE  FOB  OnB  PuBPOSE— ADMISSIBILITY   OtHEBWISB. 

Where  any  matter  of  evidence  is  offered,  and  no  obiection,  or  a  mere  general  ob- 
jection, is  made,  it  is  to  be  evidence,  if  received,  for  all  purposes  for  which  it  is  relc- 
vanc  and  competent,  and  no  further. 

3.  FiBE  Insurance— Action  against  Insubance  Company— Pboof  of  Loas— NoNsurr. 

In  an  action  against  an  insurance  company  upon  a  policy  for  loss  sustaine^l  by 
fire,  npon  failure  of  proof  produced  of  the  loss  and  its  amount,  the  court  should 
sustain  a  motion  by  defendant  for  a  nonsuit. 

Appeal  from  circuit  court,  Fond  du  Lac  county. 

E.  Q,  Nye  and  Morrow  £&  Masters,  for  respondents.  Quarles  A  Spence,  for 
appellant. 

Orton,  J.  This  suit  was  brought  by  the  respondents  to  recover  a  certain 
proportion  of  the  loss  by  fire  of  certain  property  insured  by  the  appellant  com- 
pany, and  which  same  property  was  insured  by  certain  other  companies. 
Tiiere  were  divers  defenses,  among  which  were  that  the  insured  had  misre|v 
resented  the  amount  of  property  in  the  place  when  it  was  insured  and  burned, 
in  procuring  the  insurance,  and  in  the  proofs  of  loss;  and  in  connection  with 
this  defense  the  defendant,  in  its  answer,  made  this  allegation:  "The  de- 
fendant denies  that  said  plaintiffs,  by  the  fire  in  question,  sustained  an  actual 
loss  exceeding  the  sum  of  four  tliousand  dollars."  It  is  now  insisted  by  the 
learned  counsel  of  the  respondents,  on  the  argument,  that  the  verdict  directed 
by  the  court  for  the  plaintiff,  of  SI, 718,  was  warranted  by  this  allegation, 
which  is  claimed  to  be  an  admission  of  the  loss  to  the  extent  of  $4,000.  But 
we  cannot  find  in  the  record  that  any  such  claim  Wiis  made  on  the  trial,  but 
the  case  seems  to  have  been  treated  as  if  the  plaintiffs  had  to  fully  prove  their 
case,  and  the  course  prescribed  in  section  2892,  Kev.  St.,  in  relation  to  admis- 
sions of  the  whole  or  a  part  of  tlie  plaint! ff^s  claim  expressly  made  in  the  an- 
swer, was  not  taken  or  sought  to  be  taken.  But  we  do  not  think  the  allega- 
Xion,  in  connection  with  other  parts  of  the  answer,  was  an  express  adraiasion 
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of  any  part  of  the  plaintilT's  claim ;  but,  as  claimed  by  the  learned  counsel  of 
the  appellant,  it  was  simply  a  denial  that  a  greater  loss  than  $4,000  was  pos* 
sihie,  because  there  never  was  more  than  that  amount  of  property  In  the 
building."  The  verdict  was  not  demanded  on  any  such  ground,  and  we  da 
not  think  it  can  be  sustained  by  any  such  construction  of  the  above  qualified 
denial.  Besides  this,  there  was  a  general  denial  in  the  answer  of  everything 
not  specifically  admitted.  It  was  denied  in  the  answer  that  the  notice  of  the 
loss  required  to  be  given  was  ever  given,  and  that  any  statement  and  account 
thereof  was  ever  given  in  the  time  prescribed  in  the  policy.  It  was  therefore- 
incumbent  upon  the  plaintiffs  to  prove  that  what  are  called  "proofs  of  loss" 
were  made  and  delivered  to  the  company,  and  in  the  time  required.  This,  at 
least,  was  treated  as  an  issue  in  the  case,  and  the  plaintilfs,  therefore,  offered 
a  copy  of  the  proof s  of  loss  in  evidence  without  objection,  and  followed  it 
with  proof  that  the  original  had  been  received  by  the  company  in  proper  time. 
Tiiereupon  the  plaintiffs  rested  their  case,  and  moved  the  court  to  direct  the 
jury  to  render  said  verdict,  and  the  defendant  made  a  counter-motion  thatth& 
court  enter  a  nonsuit  in  the  action.  There  were  no  particular  groimds  stated 
in  the  record  for  either  motion.  There  was  no  other  proof  of  the  loss,  or  the 
amount  thereof,  on  the  trial.  The  only  legitimate  ground  for  a  nonsuit  at 
that  stage  of  the  trial  would  be  that  there  was  no  evidence  to  warrant  a  ver- 
dict for  the  plaintiffs,  or  insurticient  evidence. 

The  deficiency  of  the  evidence,  if  any,  consisted  of  the  absence  of  all  proof 
before  the  jury  of  the  plaintiff's  lo.ss,  and  the  amount  and  particulars  thereof. 
The  motion  for  nonsuit  was  denied,  and  the  motion  to  direct  the  verdict  was 
allowed,  and  the  jury  were  ordered  to  return  said  verdict,  presumably  on  the 
ground  that  the  copy  of  the  proofs  of  loss  so  introduced  in  evidence  without 
olijection  was  sufficient  proof  of  the  loss  apd  the  amount  thereof.  The  con- 
tention on  the  part  of  the  respondents  now  is  that  such  evidence  was  sufficient; 
and  on  the  part  of  appellant  company  (1)  that  the  copy  of  the  proofs  of  loss 
so  introduced  was  only  for  the  purpose  of  showing  a  compliance  by  the  plain- 
tiffs with  the  terms  of  the  policy  in  making  out  and  delivering  proofs  of  loss 
within  a  certain  time  after  the  fire  as  a  condition  precedent  to  a  recovery,  and 
for  no  other  purpose,  and  was  therefore  not  objected  to;  and  (2)  that  such 
copy  so  introduced,  or  the  proofs  of  loss  themselves,  being  ex  parte,  and  the 
mere  statement  of  the  loss  and  its  amount  by  the  plaintiffs  themselves,  never 
assented  to,  but  always  repudiated  and  denied  by  the  company,  were  irrele- 
vant, immaterial,  and  incompetent  as  proof  on  the  trial  of  such  loss,  or  the 
amount  thereof,  and  that  the  court  should  have  so  ruled  on  the  motion  for  a 
nonsuit.  It  is  contended,  further,  by  the  learned  counsel  of  the  appellant 
that  the  motion  for  a  nonsuit  necessarily,  on  that  ground,  was  equivalent  to 
an  objection  made  in  time  to  said  copy  being  received  in  evidence  as  proof 
of  the  loss  in  fact  on  the  trial,  or  for  any  other  purpose  than  to  show  the  per- 
formance of  such  condition  precedent  by  the  plaintiffs. 

We  will  not  so  hold,  as  a  question  of  practice,  in  this  case,  because  we^ 
choose  to  decide  the  main  question  involved,  viz.:  Whether,  when  certain 
evidence  is  offered  which  is  competent,  relevant,  and  material,  only  to  prove 
a  certain  specific  fact,  and  incompetent,  irrelevant,  and  immaterial  as  proof 
of  anything  else,  and  it  is  not  objected  to,  or  not  objected  to  as  proof  of  any- 
thing else,  such  evidence  shall  thereafter  be  proof  of  all  facts  on  the  merits 
of  the  cause,  within  the  subject-matter,  or  having  reference  to  the  subject- 
matter,  of  such  evidence.  As  for  instance,  as  in  this  case,  or  when  the  stat- 
ute requires  that  before  a  party  injured  by  a  defective  highway  can  bring  his 
action  against  the  town  he  shall  make  out  and  serve  on  the  supervisors  a 
written  statement  of  the  defect  of  the  highway  and  its  location,  the  manner 
of  his  injury  thereby,  and  the  particulars  thereof,  and  the  damages  suffered; 
and  on  the  trial,  in  order  to  show  a  compliance  with  this  condition  precedent, 
he  introduces  a  copy  of  such  statement  without  objection,  and  follows  it  with 
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proof  of  its  due  service  on  the  supervisors,  and  tiien  rests  his  case, — shall  such 
copy  be  ^iccepted  as  due  proof  of  his  injury  and  damages,  and  the  defect  of 
the  highway,  and  all  other  facts  stated  in  it  as  its  subject-matter?  The  pol- 
icy of  our  modern  practice  is  that  mistake,  inadvertence,  surprise,  and  ex- 
cusable neglect  shall  work  no  substantial  injury  to  a  party,  and  that  all  tech- 
nicalities, mean  advantages,  and  tricks  of  practice  shall  be  discouraged  and 
frowned  upon  by  the  courts.  I  do  not  believe  that  there  is  one  lawyer  in  a 
thousand,  of  long  experience  and  large  practice,  who  would  even  suspect  that 
when  such  evidence  is  offered,  and  he  was  not  captious  enough  to  object  to  it, 
or  object  that  it  should  not  be  received  to  prove  a  fact  for  which  it  was  irrel- 
evant, immaterial,  or  incompetent,  or  that  it  should  only  be  received  for  the 
specific  purpose  for  which  it  was  only  competent,  that  it  would  be  claimed 
that  such  evidence  was  sufficient  to  prove  any  other  and  all  other  facts  relat- 
ing to  it  on  the  merits  of  the  case.  That  such  unexpected  and  unreasonable  ail- 
vantage  should  be  gained  by  the  other  party  and  lost  by  the  party  so  failing  to 
object,  I  am  quite  sure,  would  be  a  surprise  to  the  bar  generally,  and  to  mast 
courts.  The  rule  is  illogical,  unreasonable,  and  fraught  with  mischief,  and  it 
is  to  be  regretted  that  it  has  ever  met  with  judicial  sanction. 

There  may  be  some  warrant  and  excuse  for  its  application  in  this  case  in 
the  circuit  court  by  the  case  of  Bonner  v.  Home  Ins,  Co,,  13  Wis.  677,  al- 
though in  that  case  the  copy  of  the  proofs  of  loss  was  objected  to  when  offered, 
and  it  was  held  that  tlie  objection  should  have  been  specific  as  to  any  other 
facts  than  as  proof  of  the  performance  of  a  condition  of  the  policy.  But  the 
rule  laid  down  in  that  case  has  been  substantially  overruled  by  this  court  in 
Mead  v.  Hein,  28  Wis.  588.  In  that  case  a  deed  was  offered  for  a  specific 
purpose,  and  because  not  objected  to,  except  by  a  general  objection,  it  was 
afterwards  claimed  that  it  should  be  considered  in  evidence  to  prove  the  value 
of  the  lots  by  the  consideration  named  in  it, — an  entirely  different  purpose, — 
and  it  was  held  that  it  was  irrelevant  and  incompetent  proof  of  such  fact,  and 
therefore  not  to  be  treated  as  in  evidence  for  such  purpose.  The  question  was 
so  decided  in  that  case  without  reference  to  Bonner  \.  Home  Ins,  Co,y  supra, 
it  is  true,  but  afterwards  Mr.  Justice  Lyon  appended  to  the  case  a  note  in  ex- 
planation, but  the  decision  was,  nevertheless,  allowed  to  stand  as  an  author- 
itative one  of  the  question.  If  the  learned  counsel  of  the  respondent,  or  the 
court,  had  consulted  that  case,  the  rule  would  probably  not  have  been  apj^lif^d 
in  tliis  case.  The  true  limitation  of  the  rule  is  suggested  in  the  alx>ve-nien- 
tioned  note,  and  that  is,  when  any  matter  of  evidence  is  offered,  and  no  ol»- 
jection,  or  a  mere  general  objection,  is  made,  it  is  to  be  evidence,  if  n^ceived. 
for  all  purposes  for  which  it  is  relevant  and  competent,  but  no  further.  S\\\y- 
pose,  in  a  notice  to  quit  served  by  a  landlord  as  condition  precedent  to  com- 
mence proceedings  for  unlawful  detainer,  there  is  a  statement  that  the  ten- 
ant's lease  has  expired,  or  that  there  is  so  much  rent  due  and  unpaid.  On 
the  trial  the  copy  of  such  notice  is  offered  in  evidence  without  objection,  and 
followed  by  proof  of  the  service  of  the  original,  and  the  plaintiff  rests  his 
case,  insisting  that  the  notice  is  proof  of  the  expiration  of  the  lease,  and  that 
so  much  rent  is  due  and  unpaid.  Those  statements  of  the  landlord  are  not 
relevant  or  competent  evidence  against  the  tenant,  and  therefore,  for  such 
purpose,  should  not  be  received.    Such  is  the  true  rule. 

The  proofs  of  loss  are  made  to  apprise  the  insurance  company  of  the  facts, 
and  enable  the  adjusters  of  the  company  to  pay  without  suit,  or  to  examine 
into  the  particulars  in  order  to  determine  whether  they  will  do  so.  It  is,  after 
all,  a  mere  claim  asserted  by  the  insured,  and  no  more  competent  as  evidence 
in  court  of  the  facts  claimed  by  him  therein  to  be  true  than  the  oral  or  writ- 
ten claim  of  any  other  party  before  suit.  The  rule  is  too  preposterous  for 
argument,  ffincken  v.  Insurance  Co.,  50  N.  Y.  657,  Is  not  in  point  in  sup- 
port of  the  rule.  The  objection  there  was  that  the  proofs  of  loss  were  not 
shown  to  have  been  delivered  to  the  company ;  but  the  court  held  the  testimony 
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of  a  witness  that  he  delivered  proofs  of  loss  to  the  company  without  objection 
was  proof  sufficient.  The  case  of  Moore  v.  Insurance  Co,,  29  Me.  97,  is  in 
point,  but  rests  on  no  authority  and  very  poor  reasons.  Jones  v.  Insurance 
Co,,  61  N.  Y.  79,  is  not  in  point,  and  so  as  to  the  case  of  Bradford  v.  Bar- 
clay,  42  Ala.  375.  In  Insurance  Co.  v.  Zaenger,  63  III.  464,  the  plaintiff  intro- 
duced his  own  proofs  of  loss  without  limiting  the  offer,  and  they  contained 
an  admission  in  favor  of  the  company  that  the  premises  had  l>ecome  vacant 
three  weeks  before  the  loss.  The  court  properly  held  the  plaintiff  bound  by 
the  admission.  These  are  the  cases  cited  by  tlie  learned  counsel  of  the  re- 
spondent in  addition  to  the  case  in  13  Wis.,  which  has  been  overruled, — 
iiardly  authority  sufficient  to  sustain  such  an  absurd  rule. 

On  the  other  hand,  in  Insurance  Co.  v.  Qould,  80  111.  388,  it  was  held  that 
the  admission  of  proofs  of  loss  against  a  general  objection  must  be  limited  to 
the  purpose  of  establishing  the  fact  that  such  proofs  were  made  and  deliv- 
ered to  the  company  as  required  by  the  terms  of  the  policy,  and  that  they 
vrere  not  evidence  of  the  amount  of  the  loss.  In  Insurance  Co,  v.  Rubin,  79 
111.  408,  it  was  held  error  to  allow  the  proofs  of  loss  to  go  to  the  jury  as  proof 
of  the  loss  on  the  trial.  Citizens^  Ins.  Co.  v.  Doll,  35  Md.  89,  is  to  the  same 
effect.  In  Com.  Ins.  Co.  v.  Sennett,  41  Pa.  St.  161,  it  was  correctly  held  that 
the  introduction  of  the  proofs  of  loss  as  a  condition  precedent  was  to  the  court, 
and  not  to  the  jury,  and  that,  therefore,  their  submission  to  the  juiy  as  ev- 
idence of  the  loss  was  error,  although.withoutobjection.  In  Netjoton  v.  Life 
l7is.  Co,,  2  Bill,  154,  it  was  held  that  the  affidavits,  as  proof  of  the  death  of 
the  person  whose  life  was  insured*  furnished  to  the  company  could  not  be 
use<l  in  evidence  of  a  controverted  fact  on  the  trial,  although  received  in  ev- 
idence after  a  general  objection.  In  Newmark  v.  Insurance  Co.,  30  Mo.  160, 
the  proofs  of  loss  were  offered  and  received  without  objection,  and  the  court 
instructed  the  jury  that  they  were  not  evidence  of  any  of  the  facts  stated  in 
them.  The  supreme  court  held  this  instruction  proper,  saying  that  "the  affi- 
davit required  to  be  appended  to  every  petition  might  as  well  be  regarded  as 
proof  of  the  truth  of  its  allegations.  The  contrary  decision  of  Moore  v.  In- 
surance Co.,  29  Me.  97,  seems  to  have  no  support  in  principle  or  upon  au- 
thority. "     This  would  seem  to  be  sufficient  to  set  this  question  at  rest. 

In  the  absence  of  all  proof  of  the  loss  and  its  amount,  upon  the  trial,  the 
court  should  have  sustained  the  motion  of  the  defendant  for  a  nonsuit,  and 
erre<l  also  in  directing  a  verdict  for  the  plaintiffs. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 


In  re  Henry,  Widow,  v.  Estate  of  Henry,  Deceased. 
Filed  March  16,  1886. 

EXSCUTOBS  AND  ADMrWISTBATORS— AlLOWANCTB  FOR  SUPPORT  OF  WiDOW  AND  CniLDREN, 

Where  a  widow  has  surrendered,  as  far  as  possible,  the  provisions  made  for  her  in 
her  husband's  will,  and  even  her  own  rightful  exemptions,  for  the  benefit  of  liis 
creditors,  and  reserved  nothing  for  her  support,  or  for  her  infant  children,  she  may 
apply  to  the  court,  when  the  estate  is  solvent,  for  an  allowance  for  her  own  and 
her  children's  support. 

Appeal  from  circuit  court,  Iowa  county. 

Lanyon  ASpensley  and  /.  M.  Smith,  for  respondent.  Wilson  A  Mcllhon, 
for  appellant. 

Ortok,  J.  This  is  a  very  simple  and  plain  case  of  a  petition  by  the  widow 
for  an  allowance  for  her  support,  and  for  the  support  of  her  infant  children, 
out  of  her  deceased  husband's  estate,  pending  its  administration  and  settle- 
ment. The  record  is  incumbered  by  a  long  and  minute  history  of  the  man- 
agement of  the  estate  by  the  first  executors,  and  then  by  the  widow,  who,  by 
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viVtue  of  tlie  will  making  her  the  sole  devisee  for  life,  took  possession  of  it 
with  a  view  of  continuing  the  bunking  and  other  business  of  William  T, 
Henry  at  tlie  time  of  his  death,  and  then  finally  by  the  present  administrator 
de  bojif's  Tiow,— all  of  which  is  immaterial  any  further  than  to  show  that  the 
estate  Wiis  solvent,  and  that  the  widow  has  surrendered  it  to  the  admistmtorr 
and  did  so  within  one  year  after  the  death  of  the  testator.  At  the  time  of 
his  death,  the  estate  was  valued  at  855,000  and  the  debts  were  $32,000.  Since 
that  time  there  was  added  to  the  assets  over  $23,000  of  life  insurance  moneys, 
and  the  surrender  by  the  widow  to  the  estate  of  a  complete  and  valuable  set 
of  books  of  abstracts  of  title  to  the  lands  in  Iowa  county,  and  other  property 
by  law  exempt  to  her.  In  the  mean  time  there  had  been  paid  by  lier  over 
$40,000  of  the  debts.  The  continuance  of  the  business  by  her  was  the  fault, 
if  any,  of  the  executors  of  the  will,  and  others  interesteci  in  the  estate,  as  well 
as  hers;  and  that  it  resulted  disastrously  to  her,  as  well  as  to  the  estate,  was. 
not  tlie  fault  of  any  one.  But  as  it  is,  the  estate  is  still  solvent,  and  has  never 
been  declared  or  treated  as  otherwise.  It  clearly  appears  that  the  widow  has 
surrendered  the  estate  for  the  benefit  of  the  remaining  creditors,  and  her  own 
legal  rights  therein,  to  her  own  impoverishment  and  destitution.  So  far  as 
equities  may  be  regarded  in  determining  whether  the  petitioner  ought  to  have 
a  reasonable  allovvance  out  of  the  estate  for  her  support,  and  for  the  support 
of  her  infant  children,  wholly  dependent  upon  her  for  such  support,  and  the 
amount  thereof,  her  application  appeals  most  strongly  to  the  favor  of  the  court 
witliin  its  jurisdiction,  and  is  in  a  high  degree  meritorious.  If  the  estate  is 
not  now  solvent,  other  persons  than  the^widow  are  responsible  for  it  by  bad 
management  or  misfortune,  and  it  is  useless,  on  this  application,  to  inquire 
who  such  person  or  persons  may  be. 

The  widow  having  surrendered,  as  far  as  possible,  the  provisions  made  for 
her  in  the  will,  and  even  lier  own  rightful  exemptions,  and  reserved  nothing 
for  her  support  or  for  her  infant  cliildren,  her  application  does  not  come 
within  the  restriction  named  in  Qolder  v.  Littlejohii,  30  Wis.  354.  This  ap- 
plication is  made  under  the  second  subdivision  of  section  3935,  Rev.  St.,  for 
"such  reasonable  allowance,  out  of  the  personal  estate  or  the  income  of  the 
real  estate  of  the  deceased,  as  the  county  court  shall  judge  necessary  for  their 
[the  petitioner's  and  her  children's]  maintenance  during  the  progress  of  the 
settlement  of  the  estate."  This  subdivision  has  recently  undergone  a  very 
full  investigation  by  this  court,  and  it  was  decided  in  Baker  v.  Baker,  57  Wis. 
382,  S.  0.  15  K.  W.Rep.  425,  that  it  was  not  subject  to  the  condition  named 
in  the  first  part  of  the  section,  that  the  estate  shall  not  have  been  lawfully 
disposed  of  by  will. 

The  county  court  made  an  allowance  of  S200  for  the  support  of  the  infant 
children,  without  prejudice  to  the  widow  to  apply  for  further  allowance  for 
herself  and  children.  She  then  applied  for  such  further  allowance,  and  the 
county  court  made  her  an  allowance  of  ^500.  From  this  allowance  an  appeal 
was  taken  by  both  the  petitioner  and  the  administrator  to  the  circuit  court, 
and  that  court,  on  full  hearing  of  the  case,  made  specific  findings  of  fact  re- 
lating to  the  management  and  condition  of  the  estate,  and  increased  such 
allowance  to  Sl,300  and  costs,  and  entered  judgment  against  the  estate  there- 
for, from  which  this  appeal  is  taken.  We  think  the  allowance  was  reasonable,, 
and  by  no  means  too  liberal. 

The  judgment  of  the  circuit  court  is  affirmed. 
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GlESE  V.  SCHULTZ. 
Filed  March  16. 1886. 

L  HnSBAlTD  AND  WlFB— AcTION   FOB  BbSACU  07   PROMIBB  OF  MaRRIAGB  AND  SEDUCTIOir 
— EVIDEKCB  THAT  PLAINTIFF  WAS  QOTTBN  WITH  ChILD. 

In  ftn  action  for  breach  of  promise  of  marriage,  and  seduction  in  reliance  on  such 
promise,  it  is  error  to  admit  evidence  that  plaintilf  was  gotten  with  child  by  defend- 
ant»  and  soiSered  a  miscarriage. 

2.  8amb— Damaob. 

In  an  action  for  breach  of  promise  of  marriage,  and  sedaction  in  reliance  on  sach 
promise,  the  Ju^  cannot  allow  additional  damages  because  plaintiff  was  gotten 
with  child  by  defendant,  and  suffered  a  miscarriage. 

3.  Same— EviDENCK— Rape. 

In  an  action  for  breach  of  promise,  and  seduction  in  reliance  on  such  promise, 
it  is  error  to  allow  plaintiff  to  testify  that  the  intercourse  was  in  fact  eliected  by 
force,  and  without  her  consent. 

4.  Same— Vebdict  on  Testimony  of  Plaintiff. 

A  verdict  in  favor  of  plaintiff  in  an  action  for  breach  of  promise  of  marriage 
and  seduction  cannot  be  set  aside  simply  because  it  was  rendered  on  her  uncorrob- 
orated testimony. 

Appeal  from  circuit  court,  Winnebago  county. 

S.  L.  RunalSt  for  respondent.  Cotzhausen,  SylvesteVf  Scheiber  <&  Sloarit 
for  appellant. 

Obton,  J.  This  is  an  action  for  breach  of  promise  of  marriage,  in  which 
damages  are  sought  to  be  recovered,  not  merely  for  such  breach,  but  for  conse- 
quent seduction  under  and  in  faith  of  such  marriage  contract.  In  the  com- 
plaint it  is  further  alleged  that  the  plaintiff  v^'as  thereby  gotten  with  child. 
It  has  l)een  on  this  last  branch  of  the  case  that  tiie  errors  complained  of  mainly 
have  been  committed.  On  a  former  appeal  to  this  court  (53  Wis.  462,  10  N. 
W.  liep.  598)  the  judgment  was  reversed  for  almost  precisely  the  same  error 
in  instructions  to  the  jury  committed  at  the  last  trial ;  or,  more  properly  stated, 
the  error  of  the  court  in  instructions  to  the  jury  committed  on  the  first  trial, 
and  which  was  held  fatal  to  the  judgment,  was  repeated  on  the  last  trial. 
There  must  have  been  a  strange  and  unaccountable  misconception  or  misun- 
derstanding of  the  opinion  banded  down  on  the  Arat  appeal — which  is  too  plain 
to  be  easily  misunderstood — that  could  have  caused  such  a  clear  and  substan- 
tial repetition  of  the  error. 

The  testimony  of  the  plaintiff  on  the  first  trial  went  further  than  the  com- 
plaint, charging  that  the  plaintiff  *'was  gotten  with  child,"  in  this,  '*that  her 
grief  thereat,  the  defendant's  neglect,  and  her  work  caused  a  miscarriage, 
and  that  she  was  sick,  and  had  to  call  a  physician,  and  have  attendants." 
The  former  erroneous  instruction  as  to  the  measure  of  damages,  in  case  the 
facts  charged  were  proven,  was  that  the  plaintiff  was  entitled,  in  addition  to 
the  damages  for  breach  of  promise  and  the  seduction,  to  damages  for  being 
thereby  gotten  with  child.  The  language  was:  "In  addition  to  the  damages  I 
have  named,  take  into  account  this  fact,  and  give  such  damages  as  she  has  sus- 
tained by  reason  of  that  additional  injury."  This  language  was  held  too 
broad,  because  it  allowed  the  jury  to  estimate  the  consequential  damages 
which  may  have  been  caused  by  the  plaintiff  having  been  gotten  with  child 
as  the  proximate  cause,  when  the  being  gotten  with  child  was  the  consequence 
of  the  seduction,  and  the  seduction  was  the  consequence  of  the  promise  of 
marriage.  Here  are  three  causes,  and  separate  and  independent  consequences 
of  each:  (1)  Breach  of  promise;  (2)  seduction;  (3)  being  gotten  with  child; 
and  three  separate  consequences  in  damages  to  be  found,  or  which  the  jury 
might  find,  under  that  general  language,  "by  reason  of  that  additional  in- 
jury." The  opinion  clearly  limits  such  damage  to  "mental  suffering,  injury 
to  reputation,  and  loss  of  virtue,"  as  the  consequence  of  the  seduction,  by 
v.27N.w.no.4 — 23 
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citing  Leavitt  v.  Cutler,  37  Wis.  54;  and  tlien  says:  "It  is  believed  that 
none  of  tliecjises  go  beyond  this,  and  in  principle  it  would  seem  that  the  rule 
as  stated  includes  all  the  elements  of  proximate  injury  resulting  from  the 
breach  of  the  promise  of  marriage,  if,  indeed,  it  does  not  go  beyond  the  line 
of  proximate  injury."  There  is  certainly  no  obscurity  about  this.  This  ex- 
cluded the  fact  of  the  plaintiff  having  been  gotten  with  child,  either  as  a 
cause  or  a  consequence,  as  too  remote.  The  seduction  is  a  consequence  merely, 
and  must  not  be  made  an  independent  cause  of  injury  any  further  than  as 
above  stated.  If  there  had  been  no  evidence  of  the  plaintiff  liaving  been 
gotten  with  child,  and  such  fact  had  not  been  repeated  in  the  charge,  and  t)ie 
jury  had  not  been  told  that  they  might  "take  into  account  that  fact/ and  give 
such  damages  as  the  plaintiff  had  sustained  by  reiison  of  that  additional  in- 
jury," then  there  would  have  been  no  error.  I  have  said  thus  much,  not  to 
vindicate  or  to  explain  the  opinion  on  the  former  appeal,  but  as  showing  more 
clearly  the  reason  why  we  hold  that  certain  evidence  was  erroneously  ad- 
mitted, and  certain  instructions  were  erroneously  given  on  the  last  trial. 

The  plaintiff,  as  a  witness  in  her  own  behalf,  was  iisked:  "Did  anything 
result,  and  bad  consequences  result,  from  the  seduction  V"  This  question  was 
objected  to,  and  was  allowed  only  for  the  reason  given  by  the  court,  that  the 
evidence  was  offered  for  the  purpose  of  showing  that  the  seduction  had  be- 
come known  to  the  public.  The  witness  answered:  "Yes,  sir;  he  got  me 
with  child."  We  are  not  prepared  to  say  that  this  evidence  was  proper,  even 
for  the  purpose  named,  to  show  publicity  of  the  seduction,  and  are  disposed 
to  doubt  it;  but  it  became  very  improper  when  the  fact  elicited  was  treated 
as  an  independent  cause  of  injury  in  the  charge  of  the  court  to  the  jury,  as 
will  hereafter  appear.  But  this  was  not  all.  The  witness  was  asked  in  that 
connection:  "What  was  the  final  result?"  This  question  was  also  objected 
to,  and  allowed  without  any  reason  being  given.  She  answered:  "I  cried 
day  and  night,  for  two  or  three  weeks.  I  took  on  day  and  night.  AH  at 
once,  when  I  was  at  my  sewing-machine,  a  miscarriage  was  the  result." 
IShe  then  stated  how  she  thought  that  fact  became  known  to  the  public. 
This  evidence  was  clearly  improper,  and  substantially  in  violation  of  the  rule 
laid  down  on  the  former  appeal.  Tliese  two  most  important  facts,  far  more 
serious  in  their  consequences  to  the  plaintiff  than  the  mere  breach  of  the 
promise  of  marriage,  or  the  consequent  ssduction,  were  thus  brought  before 
the  jury,  and  thereafter  it  would  be  simply  impossible  to  exclude  from  their 
minds  a  consideration  of  their  consequences  in  assessing  the  plaintiff's  dam- 
ages. They  are  separate  and  distinct  personal  injuries,  of  the  most  damag- 
ing character  to  the  plaintiff.  They  would  almost  cause  the  jury  to  lose  sight 
of  the  far  less  serious  injury  of  the  breach  of  promise  and  the  seduction. 

But  it  wa^  in  the  instructions  of  the  court  to  the  jury,  in  respect  to  these  two 
important  facts,  that  the  error  was  most  flagrant.  The  court  instrurtetl  the 
jury,  at  the  request  of  the  plaintiff's  counsel,  as  follows:  "In  such  case  you 
may  go  beyond  what  would  be  acompensation  for  the  loss  of  marriage,  for'her 
wounded  pride,  and  the  mental  and  physic«il  suffering  she  has  sustained  on 
account  of  the  breach  of  the  marriage  contract,  and  give  such  damages  as 
may  be  just  and  fair,  and  for  men  till  suffering,  injury  to  reputation,  loss  of 
virtue,  and  sense  of  disgrace  sustained  by  plaintiff  on  account  of  such  seduc- 
tion. In  s»ich  case  you  may  give  a  fair  compensation  for  this  additional  in- 
jury." This  last  clause  was  so  general,  far-sweeping,  and  comprehensive 
that  it  would  include  the  plaintiff  being  gotten  with  child,  and  her  miscar- 
riage, and  whatever  other  pei*sonal  injuries  may  have  followed  the  seduction, 
as  proper  to  be  considered  in  estimating  her  damages.  It  is  stated  as  an  "ad- 
ditional injury  and  disgrace,"  as  an  independent  cause,  with  unlimited  con- 
sequences. When  the  instruction  preceding  this  cause  had  been  given,  the 
rule  laid  down  in  Leavitt  \.  Cutler,  supra,  and  repeated  on  the  former  appeal 
of  this  case,  was  fully  complied  with,  with  the  addition  also  of  "a  sense  of  dis- 
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grace, "  and  there  the  instruction  should  have  ended.  But  it  did  not;  and  the 
jury  were  left  to  their  own  estimate  of  the  unlimited  damages  flowing  from 
this  "additional  injury  and  disgrace/' 

But  the  most  direct  and  pointed  violation  of  the  above  rule  is  found  in  the 
following  general  instructions  to  the  jury:  "And  if  you  find  the  further 
fact  to  be  that  the  defendant  got  the  plaintiff  with  child,  that  you  may  con- 
sider, and  give  her  damages  for  the  loss  of  reputation  which  she  may  have 
sustained  in  consequence  of  that,  if  any."  And  again :  "If  you  find  it  to  be 
the  fact  that  he  did  so  seduce  her,  and  get  her  with  child,  tfiat  you  may  con- 
sider it  determining  the  amount  of  damages  which  she  has  sustained."  The 
last  instruction  the  court  undertook  to  limit  by  saying:  "But  these  damages 
are  for  the  loss  of  virtue  or  loss  of  reputation."  It  would  be  very  easy  for 
the  jury  to  assess  all  sorts  of  damages  under  that  head,  especially  when  they 
had  been  told  what  they  might  consider;  but,  even  with  this  qualification,  it 
was  error;  for  not  even  the  loss  of  virtue  or  of  reputation  should  have  been 
estimated  as  the  consequence  of  her  being  gotten  with  child,  under  the  above 
rule.  These  instructions,  together  with  the  above  broad  and  com,prehensive 
rule  Laid  down  by  the  circuit  court,  under  which  the  loss  of  reputation  and 
the  other  Consequences  of  the  plaintiff's  miscarriage,  which  was  improperly 
admitted  in  evidence,  might  have  been  estimated,  make  the  error  bold  and 
palpable,  for  which  the  judgment  ought  to  be  reversed. 

There  is  another  thing  that  occurred  on  the  trial  of  this  case,  though  not 
properly  matter  of  error,  that  ought  to  have  some  attention,  and  that  is  this: 
The  plaintiff,  on  her  examination  in  chief,  testified  that  the  defendant  got 
hold  of  her  twice  without  her  consent,  as  she  said  she  testified  to  before.  On 
coss-examination  she  testified  that  the  first  instance  of  her  sexual  intercourse 
with  the  defendant  was  the  result  of  force,  and  against  her  will,  or,  in  other 
words,  rape.  This  did  not  have,  and  could  not  have,  any  connection  with  the 
promise  of  marriage.  Seduction  Is  a  different  matter.  This  was  proof  of  an 
independent  crime  of  a  very  high  degree,  by  the  perpetration  of  which  the 
plaintiff  was  greatly  abused  and  injured.  It  is  true  that  this  evidence  was 
not  objected  to  by  the  learned  counsel  of  the  appellant.  But  we  can  readily 
conceive  that  such  a  brutal  and  shocking  act,  perpetrated  on  the  body  of  the 
plaintiff  under  such  circumstances,  if  l>elieved  by  the  jury  as  legitimate  and 
proper  evidence  in  the  case,  would  have  greatly  influenced  the  jury  in  esti- 
mating the  plaintiff^s  damages.  From  the  very  large  amount  of  tiie  verdict 
of  $3,500,  when  on  the  first  trial  the  plaintiff  recovered  only  $1,000,  we  may 
well  conclude  that  this,  and  the  other  extraneous,  irrelevant,  and  improper 
evidence,  and  the  instructions  of  the  court  relating  thereto,  had  great  weight 
and  influence  with  the  jury  in  rendering  this  comparatively  large  and  puni- 
tory verdict.  It  would  have  been  highly  proper,  and  we  think  the  duty  of  the 
court,  to  have  instructed  the  jury  pointedly  and  emphatically  to  disregard  this 
evidence  of  the  ravishment.  The  defendant  ought  not  to  suffer  by  such 
grossly  improper  testimony,  although  his  counsel  may,  by  oversight  or  inad- 
vertence, have  omitted  to  object  to  it  or  to  move  to  strike  it  out. 

The  learned  counsel  of  the  appellant  ask  this  court  to  hold  that  the  testi- 
mony of  the  plaintiff  alone,  in  such  a  cjise,  should  be  corroborated.  This 
we  cannot  do,  as  the  law  now  is.  The  plaintiff  is  a  competent  witness  in  her 
own  behalf,  and  her  interest  in  the  event  of  the  suit  goes  only  to  her  credi- 
bility. There  may  be  much  force  in  the  argument  of  the  learned  counsel,  if 
addressed  to  the  legislature.  Before  the  statute  allowed  p<irties  to  testify  in 
their  own  cases,  and  in  their  own  behalf,  a  charge  like  this  had  to  be  sup- 
ported wholly  by  other  testimony,  and  now  a  conviction  of  the  crime  of 
seduction,  under  promise  of  marriage,  cannot  be  had,  if  the  testimony  of  the 
injured  female  is  unsupported  by  other  evidence.  So  long  as  the  law  re- 
mains as  it  is  now,  we  have  no  right  to  say  that  her  verdict  cannot  be  sup- 
ported by  her  testimony  alone  in  such  an  action.    It  is  the  duty  of  the  juiy. 
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however,  in  such  a  case,  in  consideration  of  her  interest,  to  weigh  the  testi- 
mony of  the  plaintiff  without  prejudice  or  partiality,  and  scrutinize  it  with 
care  and  judgment,  and  if  it  is  of  such  character  as  to  impress  upon  the  jury 
the  conviction  of  its  truth,  then  her  testimony  alone  is  sufficient  to  obtain 
and  support  a  verdict  in  her  favor  for  such  damages  as  she  had  suffered  with- 
in the  rule  above  laid  down. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 


Belden  v.  Scott,  Ex'r,  etc.,  and  others. 

Filed  March  16, 1886. 

Witness— CoMPFTBifcT—TRAWSAcrnoNs  with  Dboedent. 

In  an  action  against  an  executor  to  recover  for  services  rendered  decedent  in  ex- 
amining and  correcting  his  books  of  account,  the  plaintiff  is  competent  to  testify 
as  to  how  long  he  was  engaged  in  the  work,  and  now  much  his  services  were  rea- 
sonably worth.* 

Appeal  from  circuit  court,  Milwaukee  county. 

Flanders  A  Bottum,  for  appellant.    Ordtoay  <&  Hayt,  for  respondents. 

Okton,  J.  This  was  a  contested  account  or  claim  of  the  appellant  for 
work  and  labor  in  keeping  the  books  of  the  deceased  from  July  1,  1879,  tu 
October  1, 1881,  and  in  going  over  and  correcting  his  books  for  about  10  years. 
An  appeal  was  taken  from  its  disallowance  by  the  county  court  to  the  circuit 
court,  and  on  tiie  trial  of  the  cause  in  that  court  the  appellant,  as  a  witness 
in  his  own  behalf,  testified  that  he  had  seen  the  books  of  the  deceased  in  court* 
and  that  certain  entries  therein  were  in  his  handwriting,  and  that  he  liad 
seen  the  books  in  the  house  of  the  deceased,  and  in  the  store  of  the  witness,, 
and  that  in  the  night  they  were  kept  in  the  safe  of  the  deceased.  The  witness 
was  then  asked  the  following  questions:  "(1)  About  what  time  did  you  com- 
mence to  work  on  those  books?  (2)  Up  to  what  time  did  you  perform  labor 
on  those  books?  (3)  What  amount  of  time  did  you  spend  in  labor  on  those 
books?  (4)  How  much  time  between  the  first  of  June,  1879,  and  the  first  of 
September,  1881,  did  you  spend  in  labor  upon  those  books  of  Mr.  Caswell? 
(5)  How  much  time  did  you  spend  between  those  dates  in  labor  upon  those- 
books  when  Mr.  Caswell  was  not  present?  (6)  What  was  the  value  of  the 
services  performed  by  you  upon  those  books  between  June  1,  1879,  and  Sep- 
tember 1,  1881  ?  (7)  What  was  the  value  of  the  services  performed  by  you 
when  Mr.  Caswell  was  not  present,  between  those  dates?"  On  the  objection 
of  the  respondents  these  questions  were  ruled  out  by  the  court  on  the  ground 
that  they  called  for  "transactions  or  communications  between  the  deceased 
and  the  party''  made  incompetent  by  section  4069,  Bev.  St.  The  appellant 
then  made  the  general  offer  to  prove  by  himself  as  a  witness  "that  the  time 
spent  upon  those  books  between  June  1,  1879,  and  September  1,  188U 
amounted  in  all  to  about  one  year,  and  that  its  value  was  in  the  neighbor- 
hood of  $1,500,"  which  was  refused  on  the  same  ground.  There  can  be  n» 
question  of  the  competency  of  this  evidence.  It  was  entirely  independent 
and  exclusive  of  any  transaction  or  communication  between  the  deceased 
and  the  witness  as  a  party.  It  is  no  proper  objection  to  this  testimony  that 
the  law  might  raise  from  it  the  implication  of  a  promise  by  the  deceased  in 
his  life-time  to  pay  what  such  labor  was  reasonably  worth.  Such  a  promise 
by  mere  implication  of  law  from  certain  facts  exists  only  because  there  was- 

^  Respecting  the  admissibility  of  evidence  of  plaintiff  as  to  transactions  with  a  de- 
ceased person,  against  whose  estate  he  seeks  to  enforce  his  claim,  see  Crowe  v.  Col- 
beth,  (Wis.)  24  N.  W.  Rep.  478,  and  note,  480-482;  and  Barlow  y.  Buckingham,  (Iowa,) 
2J  N.  W.  Rep.  68,  and  not^  60. 
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no  express  contract  between  the  parties,  or  no  ''transaction  or  communica- 
tion" between  them.  A  contract  implied  and  a  contract  express  are  neces- 
sarily in  contradistinction.  The  statute  is  not  hostile  to  the  proof  of  all  just 
claims  against  estates.  It  was  made  to  protect  estates  from  claims  depend- 
ing upon  personal  transactions  or  communication  between  the  claimants  and 
the  deceased,  established  by  the  testimony  of  the  claimants,  in  the  absence  of 
the  t^timony  of  the  deceased  to  controvert  it. 

It  would  seem  that  this  distinction  was  made  as  clear  as  language  could 
make  it,  and  concerning  evidence  much  nearer  a  personal  transaction  with 
the  deceased  than  this  pretended  work  upon  the  books  of  the  deceased  out  of 
his  presence,  in  Daniels  v.  Foster,  26  Wis.  686.  In  that  case,  for  the  foreclos- 
ure of  a  mortgage,  the  defendant  sought  to  prove  payment  and  a  counter-claim 
for  services,  money  advanced,  etc.,  to  the  deceased,  and  introduced  letters  of 
the  deceased,  and  testified  to  their  genuineness,  and  that  he  received  them  by 
mail ;  and  from  that  evidence  the  court  found  the  mortgage  satisfied.  The  let- 
ters acknowledged  such  payment.  The  evidence  was  held  proper,  and  Chief 
Justice  Dixon  made  this  clear  exposition  of  the  statute:  *'  The  statute  forbids 
the  examination  of  a  party  in  his  own  behalf  in  respect  to  any  transaction  or 
communication  had  personally  by  such  party  with  a  deceased  person,"  etc. 
The  word  ** personally  "  is  made  emphatic  in  the  opinion.  And  again :  "But  the 
personal  transaction  or  communication  of  the  statute  no  doubt  means  a  trans- 
action or  communication /ace  to  face,  or  by  the  parties  in  the  actual  presence 
and  hearing  of  each  other,''  It  was  under  this  construction  that  the  letters 
of  the  deceased  to  the  living  party  witness,  most  nearly  ''transactions  and 
communications  between  them,"  were  admitted  in  evidence,  and  the  testi- 
mony of  the  party  that  he  received  them  by  mall  allowed.  In  Page  v.  Danor 
her,  43  Wis.  221,  the  note  sued  upon  appeared  to  have  words  stricken  out  of 
it,  and  the  plaintiffs  had  to  explain  the  erasures.  The  defendant  Melendy 
was  asked:  "Did  you  strike  out  the  words  *  after  due*  from  it?"  "Were 
they  stricken  out  when  you  signed  itV"  "When  and  with  what  ink  did  you 
sign  the  note?"  These  question  were  objected  to  on  the  same  ground,  and 
the  objections  sustained.  The  judgment  was  reversed  for  this  error.  It  is 
plain  to  see  how  much  nearer  this  evidence  relating  to  the  character  of  the 
note  given  by  the  defendant  to  the  deceased  was  to  a  transaction  between 
them.  But  we  need  not  further  review  the  cases  in  this  court,  all  of  which 
are  consistent  with  the  above  cases,  and  should  have  long  since  set  the  ques- 
tion of  the  true  meaning  of  the  statute  at  rest.  See  Stewart  v.  Stetoart,  41 
Wis.  628;  Adams  v.  Allen,  44  Wis.  93;  Mclndoe  v.  Clarke,  57  Wis.  165;  S.  0. 
15  N..  W.  Rep.  17;  Engmann  v.  Estate  of  Immel,  59  Wis.  258;  S.  C.  18  N. 
W.  Bep.  182.  It  is  worse  than  useless  to  go  out  of  this  state  for  authorities 
for  the  construction  of  our  own  statute  after  so  many  attempts  of  this  court 
to  construe  it,  which,  at  least,  ought  to  have  been  successful.  The  evidence 
offered  was  clearly  competent  and  admissible. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 
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SUPREME  COURT  OF  IOWA. 


State  f>,  Briogs. 
Filed  March  19,  1886. 

1.  Adultkbt— IiroicTMENT— Sevbbal  Offbnsbb. 

An  indictineut  that  charges  the  com  mission  of  several  acts  of  adalte^  at  differ- 
ent times,  with  the  same  party,  is  not  demurrable  as  charging  several  unenses. 

2.  Same — Name  of  Pbosecutob  not  Indorsed  on  Indictment. 

The  failure  to  indorse  upon  the  indictment  that  it  was  found  at  the  instance  of 
the  husband  or  wife  of  the  accused  is  not  fatal  to  the  indictment. 

3.  Same— Mindtes  of  Evidence  not  Filed  with  Clerk— Demurkek. 

An  objection  that  the  minntes  of  evidence  returned  bv  the  grand  Jury  have  not 
been  filed  with  the  clerk,  as  required  by  Code,  I  42(^,  cannot  be  raised  by  demurrer 
to  the  indictment. 

4.  Same —- Complaint  not  Made  by  Wife  Voluntarily  —  Dismissal  —  Affidavit  or 

Wife. 

The  indictment  should  not  be  dismissed  on  motion  of  the  acoused,  supported  by 
affidavit  of  his  wife  alleging  that  she  made  the  complaint  under  duress,  and  desired 
the  case  to  be  dismissed. 
6.  Cbiminal  Law— Indictmenx^Filing  Minutes  of  Evidence. 

The  filing  of  the  minutes  of  the  testimony  on  which  an  indictment  is  found  need 
not  be  indorsed  on  the  back  of  the  indictment.  When  they  are  delivered  to  and  re- 
ceived by  the  clerk  of  the  court  they  are  filed  within  the  meaning  of  the  statute. 

6.  S.\me— Trial— Witnehs'  Name  on  Indictment. 

Where  the  examination  of  a  witness  is  objected  to  on  the  ground  that  it  did  not 
appear  that  he  had  been  before  the  grand  jury,  it  is  the  duty  of  the  court  to  deter- 
mine  from  the  indictment,  and  the  minutes  of  the  evidence,  whether  the  facts  are 
such  as  to  entitle  the  state  to  examine  him. 

7.  Adulteey — Evidence — Other  Acts  of  Adulteby — Conduct  of  Parties. 

Where  it  is  shown  that  the  parties  accused  had  an  opportunity  to  commit  adul- 
tery at  the  time  and  place  charged  in  the  indictment,  evidence  that  they  had  been 
guilty  of  the  offense  more  than  18  months  before  the  indictment  was  found,  and  at 
a  later  period,  in  another  county,  may  be  admitted  to  explain  their  conduct  at  the 
time  in  question. 

8.  Cbiminal  Law— Tbial — Evidence— Plea  of  Guilty  Entebed  at  Pbeliminaby  Ex- 

amination. 

Where,  on  hi?  preliminary  examination,  the  accused  has,  in  answer  to  a  question 
by  the  magistrate,  after  reading  the  information  to  him,  as  to  what  plea  he  desired 
to  enter,  said  that  he  desired  to  plead  guilty  to  the  charge,  such  plea  must  be  re- 
garded as  an  admission  of  his  guilt. 

Appeal  from  Hardin  district  court. 

The  defendant  was  convicted  of  the  crime  of  adultery,  and  sentenced  to  a 
term  of  imprisonment  in  the  penitentiary,  and  from  this  judgment  he  appeals 
to  this  court. 

Thomas  H,  Milner,  for  defendant.    A,  J,  Baker,  Atty.  Gen.,  for  the  State. 

Beed,  J.  The  indictment  on  which  the  defendant  was  tried,  omitting  the 
portions  which  are  merely  formal,  is  as  follows:  " The  said  Samuel  W.  Briggs 
did,  on  the  sixteenth  day  of  March,  1884,  and  on  divera  other  dajrs  and  times 
within  eighteen  months  prior  to  the  finding  of  this  indictment,  in  the  county 
aforesaid,  commit  the  crime  of  adultery,  by  then  and  there  having  carnal 
knowledge  of  one  Essie  Etta  Hutzel,  she  being  at  the  time  an  unmarried 
woman,  and  not  the  wife  of  defendant,  and  the  said  Samuel  W.  Briggs  being 
at  the  time  a  married  man,  having  a  lawful  wife  then  living,  to-wit,  Lizzie 
Briggs,  and  the  said  defendant  then  and  there  having  committed  said  acts 
contrary  to,  and  in  violation  of,  law;  that  on  the  second  day  of  February, 
1885,  the  said  Lizzie  Briggs,  still  being  the  lawful  wife  of  the  said  Samuel 
W.  Briggs,  did  commence  the  prosecution  by  tiling  in  the  oflSceof  C.  Burjueng, 
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a  justice  of  the  peace  of  Hardin  county,  Iowa,  her  information,  charging  said 
defendant  with  said  crime ;  that  in  the  further  progress  of  said  prosecution 
said  defendant  was,  on  the  sixth  day  of  February,  1885,  held  to  answer  said 
charge  at  the  next  term  of  the  district  court  of  said  county,  in  accordance 
with  law,  by  said  justice  of  the  peace." 

On  the  back  of  the  instrument  were  indorsed  the  names  of  the  witnesses 
on  whose  evidence  the  grand  jury  acted  in  finding  it,  and,  among  the  names 
so  indorsed,  was  that  of  Lizzie  Briggs.  When  the  grand  jury  returned  the 
indictment  they  also  returned  what  purported  to  be  a  minute  of  the  evidence 
taken  by  them.  Attached  to  the  minutes  was  the  following  certificate,  which 
was  signed  by  the  foreman  of  the  grand  jury:  "The  State  of  Iowa  v.  Samtiel 
W,  Briggs,  Evidence  returned  by  the  grand  jury  with  the  indictment  in  the 
above  case."  These  minutes  were  placed  by  the  clerk  with  the  indictment^ 
and  retained  in  his  office,  but  he  did  not  mark  them  as  filed.  The  defendant 
filed  a  demurrer  to  the  indictment,  which  was  overruled  by  the  district  couru 

The  first  ground  of  the  demurrer  was  that  the  indictment  charges  a  series- 
of  offenses.  It  is  provided  by  section  4300  of  the  Code  that  the  Indictment 
must  charge  but  one  offense.  It  is  insisted  that  under  this  provision  the  in- 
dictment in  question  is  bad.  It  is  very  clear  that  the  state  would  not  be  per- 
mitted to  charge  in  the  same  indictment  distinct  acts  gf  adultery  committed 
with  different  persons.  It  must  also  be  admitted  that  each  act  of  sexual 
intercourse  between  the  accused  and  the  woman  named  in  the  indictment^ 
within  the  time  covered  by  the  indictment,  would  l)e  a  distinct  offense.  The 
state,  in  making  its  proof,  however,  would  not  be  confined  to  the  date  named 
or  to  any  particular  date  within  the  time  covered  by  tlie  indictment,  but  would 
be  permitted  to  prove  the  commission  of  the  crime  upon  any  day  within  that 
period,  or  within  18  months  before  the  finding  of  the  indictment,  the  time 
not  being  an  ingredient  of  the  offense,  and  that  being  the  period  after  its 
comihission  within  which  the  indictment  must  be  found.  Code,  §  4166.  State 
V.  Bell,  49  Iowa,  440.  The  defendant  could  be  convicted  of  but  one  offense 
under  the  indictment,  and,  as  the  state  would  be  permitted  to  prove  its  com- 
mission either  on  the  sixteenth  of  March,  1884,  or  on  any  other  day  within 
the  18  months  prior  to  the  finding  of  the  indictment,  the  allegation  that  he 
committed  it  on  divei*s  other  days  within  that  time  may  be  rejected  as  surplus- 
age. Cook  V.  State,  11  Ga.  53;  U,  8.  v.  La  Coste.  2  Mason,  129:  Wella  v. 
Com.,  12  Gray,  326. 

2.  Another  ground  of  the  demurrer  was  that  it  did  not  appear  by  any  aver- 
ment of  the  indictment,  or  by  any  indorsement  thereon,  that  it  was  found 
at  the  instance  of  a  private  prosecutor.  Section  4008  of  the  Code  contains 
the  following  provision:  "No  prosecution  for  adultery  can  be  commenced 
but  on  the  complaint  of  the  husband  or  wife."  Another  provision  contained 
in  section  4292  requires  the  grand  jury,  when  an  indictment  is  found  at  the 
instance  of  a  private  prosecutor,  to  state  in  an  indorsement  thereon  the  fact 
that  it  wjis  found  at  the  instance  of  such  prosecutor.  The  position  of  coun- 
sel is  that  {is  the  prosecution  can  be  commenced  only  on  the  complaint  of  the 
husband  or  wife,  such  husband  or  wife  is  necessarily  a  private  prosecutor, 
and,  consequently,  that  the  failure  to  indorse  upon  the  indictn)ent  the  fact 
that  it  was  found  at  the  instance  of  such  prosecutor  is  fatal  to  the  indict- 
ment. This  position  is  not  sound.  •  The  prosecution  may  be  commenced 
either  by  making  the  complaint  before  tlie  grand  jury  or  by  filing  a  prelimi- 
nary inform«ition  before  a  magistrate.  When  it  is  commenced  by  filing  an  in- 
formation before  a  miigistrate,  it  is  not  essential  that  the  husband  or  wife 
should  appear  further  in  the  case  to  prosecute  it.  State  v.  Baldy,  17  Iowa, 
39;  Same  v.  Roth,  Id.  336. 

It  is  aven-ed  in  the  indictment  that  the  wife  of  the  defendant  did  com- 
mence the  prosecution  against  him  in  that  manner,  and  that  he  was  held  to 
answer  the  charges  preferred  against  him  by  her.    This  averment  fully  meets 
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the  requirements  of  section  4008.  The  indorsement  required  by  section  4292 
is  not  essential  to  the  vaiidityof  the  indictment.  The  requirement  is  merely 
directory,  and  the  indorsement  is  required  to  be  made  to  enable  the  court  to 
tax  the  costs  against  the  prosecutor,  if  it  should  be  satisfied  that  the  prosecu- 
tion was  malicious  or  without  probable  cause. 

8.  Another  ground  of  the  demurrer  was  that  the  minutes  of  evidence  re- 
turned by  the  grand  jury  had  not  been  filed  by  the  clerk  as  required  by  section 
4293.  It  is  apparent  that  questions  of  this  character  cannot  be  raised  by 
demurrer  to  the  indictment.  The  facts  constituting  the  crime  of  which  the 
defendant  is  accused  must  be  stated  in  the  indictment,  and  questions  as  to  the 
sufficiency  of  the  statement  of  facts  can  be  raised  by  demurrer,  and  its  suffi- 
ciency as  a  pleading  must  be  determined  from  its  averments.  The  minutes 
of  evidence  returned  by  the  grand  jury,  when  filed  by  the  clerk,  constitute 
part  of  the  record  in  the  case,  but  they  are  no  part  of  the  indictment.  The 
district  court  rightly  overruled  the  demurrer. 

4.  Tlie  defendant  also  filed  a  motion  to  dismiss  the  cause.  This  motion  was 
supported  by  the  affidavit  of  defendant's  wife,  in  which  she  swore  that  while 
she  signed  and  swore  to  the  preliminary  information  accusing  defendant  of 
the  crime,  she  did  not  do  so  voluntarily,  but  acted  under  duress,  and  the  coer- 
cion of  threats  by  her  parents  and  other  persons;  and  that  she  did  not  volun- 
tarily appear  before  the  grand  jury  when  that  body  was  investigating  the 
charge,  and  that  she  requested  them  to  dismiss  the  charge,  and  not  return  an 
indictment  tliereon  against  her  husband.  In  State  v.  lioth,  stipra,  it  was 
held  that  the  defendant  was  not  concluded  by  the  averment  in  the  indictment 
that  the  prosecution  was  commenced  on  the  complaint  of  the  husband  or 
wife,  but  that  he  might  show  by  evidence  that  it  was  not  commenced  on  such 
complaint.  The  defendant  in  that  case,  as  in  this,  filed  a  motion  to  dismiss, 
and  supported  the  same  by  the  affidavit  of  his  wife.  He  also  offered  evidence 
on  the  trial  to  disprove  the  allegation  that  the  prosecution  was  commenced 
on  the  complaint  of  his  wife,  and  while  it  was  held  that  the  defendant  was 
entitled  in  some  manner  to  show  the  real  fact,  the  question  as  to  which  was 
the  proper  practice  was  left  undetermined.  In  the  later  case  of  State  v.  ffenke, 
58  Iowa,  457,  S.  C.  12  N.  W.  Rep.  477,  it  was  held  that  the  allegation  that 
the  prosecution  was  commenced  on  the  complaint  of  the  husband  or  wife 
must  be  proven  by  the  state  like  the  other  material  averments  of  the  indict- 
ment. Under  the  rule  established  by  that  case  the  question  is  to  be  deter- 
mined by  the  jury  upon  the  evidence  given  upon  the  trial  of  the  indictment. 
The  motion  to  dismiss  was  therefore  properly  overruled. 

5.  On  the  trial  counsel  for  the  defendant  objected  to  the  examination  of 
the  witnesses  whose  names  were  indorsed  on  the  back  of  the  indictment,  on 
the  ground  that  no  minutes  of  their  evidence  before  the  grand  jury  had  been 
filed  by  the  clerk.  As  stated  above,  no  certificate  of  the  filing  of  the  minutes 
was  indorsed  thereon  by  the  clerk.  The  minutes  of  evidence,  however,  were 
presented  by  the  grand  jury  with  the  indictment,  and  were  placed  by  the 
clerk  with  the  indictment  in  his  office,  and  remained  there  as  part  of  the 
records  in  the  case.  This  was  a  filing  of  them  within  the  meaning  of  the 
statute.  Code,  §  4293.  It  was  not  essential  that  they  should  be  indorsed  as 
filed  by  the  clerk,  although  the  better  practice  doubtless  would  be  to  so  in- 
dorse them.  The  indorsement  of  the  clerk,  however,  is  simply  evidence  of 
the  filing.  The  filing  consists  in  the  delivery  of  the  paper  to  the  clerk,  and 
his  receiving  them  to  be  kept  on  file  in  his  office.  Bou v.  Law  Diet. ;  State  v. 
Guisenhauae^  20  Iowa,  227. 

6.  One  of  the  names  indorsed  on  the  back  of  the  indictment  was  that  of 
'*Hrs.  Hutzel."  The  state  introduced  as  a  witness  in  suppport  of  the  indict- 
ment one  Mrs.  Mary  E.  Hutzel.  Defendant's  counsel  objected  to  her  ex- 
amination on  the  ground  that  it  did  not  appear  that  she  had  been  examined 
before  the  grand  jury.    The  state  was  entitled  to  examine  in  support  of  the 
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indictment  only  sucb  witnesses  as  had  been  examined  before  llie  grand  jury, 
and  a  minute  of  whose  testimony  had  been  presented  by  the  grand  jury  with 
the  indictment.  Code,  §  4421.  When  the  objection  was  made,  it  wiis  the 
duty  of  the  district  court  to  determine  wliether  the  facts  were  sueli  as  en- 
titled the  state  to  examine  the  witness.  It  could  not  be  determined  from  the 
indorsement  on  the  back  of  the  indictment  whether  the  witness  produced  was 
the  identical  person  who  was  examined  before  the  grand  jury  or  not.  But 
the  indoraement  was  by  no  means  the  only  evidence  which  might  be  received 
•on  the  question  of  her  identity.  The  minutes  of  evidence  might  be  examined 
in  determining  it.  It  does  not  appear  from  the  record,  however,  that  tliey 
were  introduced  for  that  purpose.  But  they  constituted  part  of  the  records 
in  the  case,  and  might  be  examined  by  the  court  for  tliat  purpose  without  be^ 
ing  formally  introduced.  It  may  be  that  they  showed  that  tlie  name  of  Mrs. 
Hutzei  who  was  examined  before  the  grand  jury  wtis  Mary  E.  Ilutzel.  If 
«o,  they  afforded  prima /acw  evidence  at  least  of  the  identity  of  the  witness. 
The  minutes  are  not  before  us,  and  we  will  indulge  the  presumption  in  favor 
of  the  correctness  of  the  ruling  of  the  district  court  in  overruling  the  objec- 
tion that  they  were  examined,  and  afforded  satisfactory  evidence  of  her 
Identity. 

7.  The  evidence  which  tended  to  prove  the  commission  of  the  offense  in 
Hardin  county  within  18  months  before  the  indictment  was  found  was  purely 
<;i  reams  tan  tial,  and  standing  alone,  perhaps,  would  not  establish  the  guilt  of 
the  accused.  The  state  wiis  permitted,  against  Ins  objection,  to  introduce 
•evidence  which  tended  very  strongly  to  prove  tliat  he  had  sexual  intercourse 
with  the  woman  named  in  the  indictment  at  a  time  more  than  18  months  be- 
fore the  finding  of  the  indictment;  also  that  within  that  period  he  and  the 
woman  left  Hardin  county,  and  went  to  Council  Bluffs,  where  they  lived  to- 
gether, representing  themselves  to  be  husband  and  wife,  and  occupying  the 
same  room  and  bed.  The  court  instructed  the  jury  that  the  defendant  could 
not  be  convicted  on  that  indictment,  or  evidence  of  acts  of  adultery  commit- 
ted more  than  18  months  before  the  finding  of  the  indictment,  or  of  acts 
committed  outside  of  Hardin  county;  but  that  in  determining  whether 
he  had  committee!  the  offense  within  Hardin  county,  and  within  that  period 
of  time,  they  might  consider  the  relation  which  existed  between  the  parties 
as  the  same  was  shown  by  the  evidence  objected  to.  We  think  the  evi- 
dence was  clearly  admissible  for  the  purpose  for  which  it  was  admitted.  The 
evidence  showed  that  at  one  time  within  the  18  months  before  the  indict- 
ment was  found  the  woman  Essie  Etta  Hutzei  lived  for  several  weeks  in  the 
same  house  in  which  defendant  and  his  family  lived,  but  in  different  apart- 
ments. It  also  tended  to  show  that  during  that  time  the  parties  were  guilty 
of  such  acts  of  familiarity  as  attracted  the  attention  of  defendant's  wife,  and 
led  her  to  remonstrate  with  him  concerning  his  conduct.  This  evidence, 
standing  alone,  as  we  have  seen,  would  not  establish  his  guilt.  But  it 
showed  that  the  parties  then  had  the  opportunity  for  indulgence,  and  the  fact 
that  they  had  the  disposition,  and  on  previous  occasions  had  been  guilty  of 
acts  of  intercourse,  was  of  the  highest  importance  in  determining  whether 
they  did  indulge  at  that  time.  The  evidence  of  their  conduct  at  Council 
Bluffs  was  also  adnyssible  on  the  same  principle.  It  showed  the  relations 
and  disposition  of  the  parties,  and  tended  to  explain  their  conduct  and  actions 
at  the  time  in  question. 

8.  When  the  defendant  was  arrested  and  taken  before  the  magistrate  for 
preliminary  examination  the  information  was  read  to  him,  and  he  was  asked 
l)j  the  magistrate  what  plea  he  desired  to  enter,  and  he  answered  that  he 
pleaded  guilty  to  the  charge.  He  had  not  then  been  Informed  by  the  magis- 
trate of  his  right  to  the  aid  of  counsel.  On  the  trial  the  state  was  permitted, 
against  his  objection,  to  prove  this  admission.  The  ground  of  the  objection 
oiged  against  the  admission  of  the  evidence  is  that  under  the  statute  defend* 
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ant  could  not  be  required,  on  preliminary  examination,  to  plead  to  tfae  in- 
formation, and  that  his  plea  of  guilty  was  therefore  a  mere  nullity,  and  was 
not  admissible  in  evidence  for  any  purpose;  also  that  as  he  was  not  then  in- 
formed as  to  his  legal  rights  in  the  matter,  but  was  required  by  the  magis- 
trate to  enter  a  plea,  his  plea  of  guilty  was  not  a  voluntary  admission  of 
his  guilt,  and  was  therefore  not  admissible  in  evidence  against  him.  It  i» 
true  that  the  statute  does  not  contemplate  or  require  the  entry  by  the  defend- 
ant of  a  formal  plea  to  the  preliminary  information.  The  plea  entered  by 
the  defendant,  however,  was  an  admission  by  him  of  his  guilt;  and  it  can- 
not be  said  that  such  admission  was  extorted  from  him  by  the  magistrate. 
He  was  required  to  enter  a  plea,  it  is  true,  but  he  had  the  privilege  of  plead- 
ing either  guilty  or  not  guilty;  and,  as  he  elected  to  enter  the  former  plea, 
his  admission  must  be  regarded  as  having  been  voluntarily  made.  It  was 
therefore  admissible  in  evidence  against  him. 

9.  The  state  offered  in  evidence  certain  letters  which,  it  was  claimed,  were 
written  by  defendant  while  he  was  in  custody,  after  the  preliminary  exami- 
nation, to  his  wife,  and  to  the  woman  Essie  Etta  Hutzel,  which  were  admit- 
ted against  defendant's  objection.  It  is  claimed  that  there  was  not  sufficient 
evidence  that  the  letters  were  written  by  defendant.  We  deem  it  sufficient, 
however,  to  say,  in  answer  to  this  position,  that  there  was  evidence  strongly 
tending  to  prove  that  he  wrote  them,  and  it  was  properly  left  to  the  jury  to 
determine  whether  he  did  write  them.  Exception  is  also  taken  to  some  of 
the  instructions  given  by  the  district  court.  We  think  it  unnecessary  to  set 
them  out,  or  to  say  more  than  that  they  afford  no  just  ground  of  excep- 
tion. 

We  have  examined  the  whole  record,  and  find  no  ground  upon  which  we 
think  we  ought  to  disturb  the  judgment.    It  will  therefore  be  affirmed. 


First  Unitarian  See.  of  Keokuk  and  others  u.  Harrison  and  others* 

Filed  March  19,  1886. 

WiLir—CoNSTBUCTioN— Excess   over   Sum  Named  Left  to  Church— Valuation,  at 
What  Time  Made. 

A.  devised  and  beciueathed  his  property  in  certain  proportions  to  his  wife  and  chil- 
dren, with  a  provision  that  if,  when  the  estate  came  to  be  divided,  it  should  ezce^ 
$100,000,  no  more  than  that  sum  should  be  inherited  by  his  family  under  the  will, 
and  that  the  excess  over  that  amount  should  go  to  the  trustees  of  a  particular  church. 
When  the  property  was  appraised  it  was  found  not  to  exceed  $100,000  in  value,  but 
before  the  estate  was  settled  most  of  the  assets  had  appreciated  in  value,  so  that 
about  $21,000  remained  in  the  executor's  hands  aiter  paying  the  widow  and  chil- 
dren $100,000.  Ileld^  in  a  suit  to  construe  the  will,  that  the  value  of  the  estate  was 
to  be  determined  at  the  time  of  the  appraisement;  that  the  widow  and  children 
were  entitled  to  the  benefit  of  the  enhancement  in  value;  and  that  the  trustees  were- 
not  entitled  to  any  part  of  the  estate. 

Appeal  from  Lee  circuit  court. 

This  action  in  equity  was  brought  by  the  plaintiffs,  as  devisees  in  the  will 
of  E.  H.  Harrison,  deceased,  against  the  defendants,  as  executors  of  the  wilU 
for  the  purpose  of  ascertaining  their  respective  interest^  in  the  estate,  and 
for  the  purpose  of  obtaining  a  decree  for  the  payment  of  the  same.  The 
court  found  that  the  plaintiffs  took  nothing  under  the  will,  and  rendered  a 
decree  accordingly.    The  plaintiffs  appeal. 

Craig,  Collier  <fe  Craig  and  Anderson  Bros,  d-  Davis,  for  appellants.  Ha- 
german,  McCrary  <&  Hagerman  and  Elijah  George,  for  appellees. 

Adams,  0.  J.  The  testator  died  in  December,  1877,  leaving  a  widow,  a  daugh* 
ter,  and  two  sons.  For  the  purposes  of  the  opinion  it  will  be  sufficiently  accu- 
rate  to  say  that  he  devised  one-third  of  his  property  to  his  wife,  one-third  to 
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bis  daughter,  and  one-sixth  to  each  of  his  sons.  But  such  devise  was  made 
subject  to  a  conditional  devise  to  the  plaintiffs  herein,  the  provision  by  which 
the  conditional  devise  was  made  being  in  these  words:  "If,  when  my  estate 
comes  to  be  divided  as  herein  directed,  it  shall  be  found  to  exceed  one  hun- 
dred thousand  dollars  in  value,  then  no  more  than  the  above-named  sum  shall 
be  inherited  by  my  family  under  this  will.  If  there  be  any  excess  over  the 
above-named  sum,  such  excess  shall  be  paid  to  the  trustees  of  the  First  Uni- 
larian  Society  of  the  city  of  Keokuk,  Iowa,  to  be  applied  by  them  for  the 
benefit  of  said  society  in  such  manner  as  to  the  said  trustees  may  seem  best: 
provided,  that  if  such  excess  exceeds  ten  thousand  dollars,  then  all  that  may 
remain  above  the  sum  of  $10,000  shall  be  paid  to  the  American  Unitarian 
ABsociation  of  Boston,  Mass.,  to  be  applied  by  it  in  aiding  feeble  Unitarian 
churches  in  the  West" 

The  plaintiffs  claim  that  when  the  estate  came  to  be  divided  as  the  testa- 
tor directed,  it  was  found  to  exceed  $100,000  In  value,  and  the  American 
Unitarian  Association  of  Boston  claims  that  it  was  found  to  exceed  $110,000 
in  value.  The  fact  appears  to  be  that  at  the  time  of  the  appraisement  it  was 
found  to  be  worth  considerably  less  than  $100,000,  but  before  the  estate  was 
inlly  settled  most  of  the  assets  appreciated  in  value,  and  a  considerable  amount 
of  rents,  interest,  and  dividends  were  collected  by  the  executors;  and  it  is 
contended  by  the  plaintiffs  that  the  widow  and  children  have  already  received 
about  $100,000,  and  that  assets  of  the  value  of  about  $21,000  still  remain  in 
the  executor's  hands. 

It  became  an  important  question  to  determine  in  reference  to  what  time 
the  value  of  the  estate  should  be  ascertained.  It  became  also  an  important 
question  to  determine  by  what  means  the  value  should  be  ascertained.  The 
court  held  that  the  time  with  reference  to  which  the  value  of  the  estate  was 
10  be  ascertained  was  that  of  the  testator's  death,  and  that  the  appraisement 
was  prima  /acie  evidence  of  the  value  at  the  time  of  the  appraisement,  and 
was  not  overcome  by  other  evidence;  and  that  it  appeared  from  the  evidence 
that  there  was  no  change  in  value  between  the  time  of  appraisement  and  the 
time  of  the  testator's  death. 

The  question  with  reference  to  what  time  the  value  was  to  be  ascertained 
must  be  determined  by  a  construction  of  the  will.  The  time,  as  indicated  by 
the  testator,  was  that  when  his  estate  should  come  to  be  divided  as  by  him 
directed  in  his  will.  The  precise  words  used  were:  "If,  when  my  estate  comes 
to  be  divided  as  herein  directed,  it  shall  be  found  to  exceed  $100,000  in 
value,"  etc.  In  construing  the  woi-ds,  we  may  have  reference  to  other  words 
used  in  connection  herewith,  which  are:  "No  more  than  the  above  sum 
f$100,000]  shall  be  inherited  by  my  family  under  this  will."  The  question  as 
to  what  construction  ought  to  be  put  upon  these  provisions  is  one  not  free 
from  doubt;  and  this  is  so.  notwithstanding  the  fact  that  we  have  been  fa- 
vored with  arguments  of  unusual  learning  and  ability  upon  both  sides.  We 
have  to  say,  however,  that  we  have  each  of  us  reached  the  conclusion  upon  a 
careful  and  separate  examination  of  the  case  that  the  rulings  of  the  court  be- 
low were  substantially  correct,  and  upon  consultation  after  examination  our 
conclusion  remains  unchanged.  The  will  contemplates  that  when  the  estate 
should  come  to  be  divided  it  might  be  found  to  exceed  $100,000  in  value. 
Here  is  an  Intimation  that  it  was  to  be  valued  upon  the  division  taking  place. 
We  must,  if  we  can  reasonably,  give  some  force  to  the  words  "in  value," 
and  we  cannot  give  them  force  without  supposing  that  the  testator  htid  in 
mind  the  estate  at  time  of  division  as  not  converted  into  money.  If  con- 
verteii  into  money,  it  simply  eitlier  would  or  would  not  exceed  $100,000. 

If  we  are  coiTect  in  supposing  that  the  testator  contemplated  that  there 
would  be  a  valuation  of  the  estate  upon  the  division  taking  place,  it  follows, 
almost  by  nec^essity,  that  the  defendants'  position  must  be  sustmned.  The 
testator  must,  we  think,  have  had  in  mind  such  valuation  as  is  made  in  the 
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ordinary  course  of  administration.  In  the  absence  of  an  agreement,  no 
other  valuation  could  be  had  without  resort  to  litigation.  The  prospect  of 
an  agreement  upon  such  a  question  would  be  too  small  to  justify  the  suppo- 
sition that  the  testator  relied  upon  it,  nor  can  we  suppose  for  a  moment  that 
he  understood  that  he  was  providing  for  litigation.  It  seems  far  more  rea- 
sonable to  suppose  that  he  contemplated  that  the  valuation  would  be  msideas 
4:he  law  provides  in  the  settlement  of  every  estate;  and  that  is  by  appraisers 
selected  and  duly  appointed  by  the  court  to  make  and  report  a  valuation,  to 
become  a  part  of  the  records  of  the  estate.  Under  this  view,  the  will  means  the 
same  as  if  it  read :  "If,  when  my  estate  comes  to  be  divided  as  herein  directed,  it 
shall  be  found  by  the  appraisement  to  exceed  $100,000  in  value, "  etc.  Now,  no 
one  would  doubt  if  the  will  read  thus  that  the  division  referred  to  is  that 
which  took  place  by  operation  of  the  will  at  the  testator's  death.  The  testa- 
tor carved  the  estate  in  parts,  or,  in  other  words,  he  made  a  division  of  it  as 
the  foundation  of  a  future  distribution  of  it.  This  view  is  strengthened  by 
other  words  used  in  the  will,  which  are  as  follows:  "No  more  than  the  above 
sum  r$100,000J  shall  be  inherited  by  my  family  under  the  will."  While  the 
word  "inherited"  was  not  properly  used,  it  has  no  little  bearing  upon  the 
question  of  construction.  Where  a  word  is  improperly  used  we  should  doubt- 
less, ordinarily,  give  it  the  meaning  which  is  nearest  to  the  proper  meaning. 
Inheritance  takes  place,  if  at  all,  at  the  death  of  the  ancestor,  and  we  have  no 
doubt  that  the  testator  so  understood  it,  and  had  in  mind  the  transmission  of 
the  property  from  himself  to  his  family  when  his  death  should  occur.  It 
seems  to  follow  that  by  providing  that  the  family  should  not  Inherit  more 
than  the  amount  of  $100,000  the  testator  designed  that  the  estimate  should 
be  made  as  of  the  time  when  they  should  inherit  it  or  take  it  as  if  they  had 
been  heirs  to  that  amount.  If  the  estimate  were  to  be  made  as  of  the  time 
of  distribution,  he  would  see  tliat  they  would  need  to  inherit  (using  the  word 
"inherit"  as  he  evidently  used  it)  more  or  less  than  the  amount  of  $100,000, 
according  as  the  value  should  fall  or  rise  between  the  time  of  his  death  and 
the  time  of  distribution. 

It  is  insisted  by  the  plaintiffs  that  if  the  testator  had  contemplated  that  the 
value  was  to  be  estimated  as  of  the  time  of  his  death,  he  would  more  natu- 
rally have  said:  "jC/^  o,t  the  time  of  my  death,  it  shall  be  found  that  my  es- 
tate exceeds,"  etc.,  instead  of  saying  as  he  did  "If,  when  my  estate  comes  to 
be  divided."  But  it  is  manifest  that  the  principle  thought  of  the  testator 
was  in  relation  to  the  shares  into  which  the  estate  was  to  be  divided,  and  the 
value  of  those  shares.  Besides,  it  might  have  been  more  congenial  to  his 
feelings  to  refer  to  the  time  of  his  death  without  the  use  of  the  most  explicit 
words.  We  do  not  say  that  the  consideration  urged  by  the  plaintiffs  is  with- 
out weight,  but  we  do  not  deem  it  of  controlling  importance. 

It  might  have  been  urged  by  the  plaintiifs,  though  we  believe  it  is  not 
mentioned  by  them,  that  the  appraisement  provided  bylaw  could  not,  in  the 
nature  of  the  case,  be  made  at  the  time  of  the  testator's  death,  and  so  he  could 
not  have  relied  upon  it  as  necessarily  showing  the  value  of  the  estate  at  the 
time  of  his  death.  To  this  supposed  argument  we  think  it  sufficient  to  say 
that,  in  the  ordinary  course  of  administration,  the  time  between  the  death  of 
the  testator  and  the  appraisement  is  not  long.  It  is  true  there  might  be  consid- 
erable fluctuations  of  value  during  that  time,  but  we  cannot  think  that  such 
were  contemplated  by  the  testator,  and,  as  a  matter  of  fact,  in  the  case  at 
bar  it  appears  that  they  did  not  occur. 

In  conclusion,  we  have  to  say  that  under  the  construction  which  we  have 
placed  upon  the  will,  and  under  the  evidence  in  regard  to  value,  it  appears 
that  the  estate  at  the  time  of  division  or  so-called  inheritance  did  not  exceed 
$100,000  in  value,  and  that  the  plaintiifs  consequently  took  no  interest  therein, 
and  the  decree  of  the  circuit  court  must  be  affirmed. 
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Ejbssey  v.  Connell. 

Filed  March  20. 1886. 

1.  Taxattok— Tax  Sale— Land  wot  Sold  fob  All  Taxes  Delikquiswt. 

The  fact  that  land  sold  for  taxes  by  the  county  treasurer  was  not  sold  for  all  of 
the  delinquent  taxes  is  an  irregularity  merelv,  and  cannot  defeat  the  sale  after  the 
execution  and  recording  of  the  tax  deed  made  in  pursuance  thereof. 

2.  Bamb— Tax  Deed— Affidavit  of  Publication  of  Expibation  Notice. 

An  affidavit  of  service  of  the  notice  of  expiration  of  the  redemption  period  that 
does  not  state  when  the  newspaper  in  which  publication  was  made  was  published, 
nor  the  date  of  the  publication,  is  insufficient  when  the  land  is  taxed  in  the  name 
of  the  owner,  and  a  deed  issued  by  the  treasurer  on  such  notice  is  void. 
8.  Same — Ksdbmption — Reimbubsing  Purchaseb  fob  Taxes  Paid. 

When  a  purchaser  at  a  tax  sale  pays  taxes  levied  after  the  tax  for  which  the  land 
was  sold,  a  party  seeking  to  redeem  from  the  sale  must  reimburse  him  for  the 
amount  so  paid,  with  interest  thereon. 

Appeal  from  Sioux  district  court 

This  case  involves  the  title  to  160  acres  of  land.  The  plaintiff  claims  title- 
bj  virtue  of  a  tax  sale  and  deed  made  to  one  Easton,  and  a  conveyance  from 
Easton  to  the  plaintiff.  The  defendant  claims  an  undivided  eleven- twelfths 
of  the  land  by  a  conveyance  from  the  owner  of  the  patent  title,  and  dlsputes^ 
the  validity  of  the  tax  title.  The  court  held  that  the  tax  deed  was  void  for 
'  want  of  notice  of  the  expiration  of  time  of  redemption,  and  made  an  order 
fixing  the  amount  necessary  to  be  paid  in  redemption.  The  plaintiff  appeals* 
from  the  decree  so  far  as  it  permitted  redemption,  and  the  defendant  appeals 
as  to  the  amount  required  to  redeem. 

Pitts  ds  Keasey  and  Pinley  Burk,  for  plaintiff.  G.  R.  Stmhle,  for  defend- 
ant. 

BOTHROOK,  J.  1.  The  land  in  controversy  was  sold  by  the  county  treas- 
urer on  the  second  day  of  September,  1878,  for  the  delinquent  taxes  for  the 
years  1871  and  1872.  At  that  time  the  tax  on  said  land  was  unpaid  and  de* 
linquent  for  all  the  years  from  1871  to  1876,  inclusive.  On  the  thirtieth  day 
of  September,  1878,  Easton  paid  all  of  the  delinquent  taxes  for  the  years 
1873, 1874,  1875,  and  1876,  and  paid  the  taxes  for  the  subsequent  years  as 
they  became  due.  The  land  was  assessed  and  taxed  for  all  the  years  up  to  the 
time  of  the  sale  to  "Owners  Unknown."  For  the  years  1879  and  1880  it 
was  assessed  and  taxed  to  Easton.  Eor  the  year  1881  it  was  listed,  assessed, 
and  taxed  to  John  Trousdale.  A  person  named  John  Trousdale  entered  the  • 
land*  and  be  died  in  January,  1861.  The  defendant  claims  title  of  eleven- 
twelfths  of  the  land  by  a  conveyance  from  his  heirs. 

The  defendant  insists  that  the  tax  stUe  was  void  because  the  land  was  not 
sold  for  all  the  taxes  for  which  it  was  delinquent.    He  refers  us  to  section- 
871  of  the  Code,  which  is  as  follows:   *'0n  the  first  Monday  in  October,  in 
each  year,  the  county  treasurer  is  required  to  offer  at  public  sale  at  his  office- 
all  lands,  town  lots,  or  other  real  property  on  which  taxes  of  any  description 
for  the  preceding  year  or  years  shall  remain  due  and  unpaid,  and  such  sale 
shall  be  made  for  and  in  payment  of  the  total  amount  of  taxes,  interests,  and 
costs  due  and  unpaid  on  such  real  property."    Counsel  insists  that  the  treas- 
urer has  no  power  to  sell  real  estate  for  any  part  of  the  delinquent  taxes. 
But  this  court,  in  the  numerous  cases  in  which  it  has  had  occasion  to  con- 
strue section  897  or  the  Code,  which  makes  a  deed  conclusive  evidence  of  cer- 
tain facts  therein  recited,  has,  we  think,  impliedly,  at  least,  settled  this  ques- 
tion against  the  position  urged  by  defendant.    See  McCready  v.  Sexton,  29  ^ 
Iowa,  856,  and  many  otlier  cases  cited  in  Miller's  Code,  227.     In  Preston  v. 
Van  QordeTf  31  Iowa,  250,  it  was  held  that  a  sale  of  land  for  taxes  frees  it,  in 
the  hands  of  the  purchaser,  from  any  and  all  liens  thereon  for  delinquent  • 
taxes  for  prior  years.    In  that  case  it  was  held  that  the  tax-sale  purchaser 
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who  purchased  the  land  for  part  of  the  delinquent  taxes  might  restrain  the 
treasurer  from  making  a  sale  for  the  remaining  delinquencies.  The  question 
as  to  the  validity  of  the  sale  was  directly  involved  in  that  case.  And  in  Botch 
man  v.  Thompson,  36  Iowa,  505,  Preston* a  Case  was  followed  and  approved. 
It  is  true  that  in  Bowman* s  Case  the  controversy  was  between  conflicting 
tax  titles,  and  it  was  held  that  where  lands  sold  for  taxes  of  1861,  1862, 1863, 
and  afterwards  again  sold  for  taxes  of  years  prior  to  those  named,  the  title 
derived  at  the  first  sale  was  paramount.  In  tliat  case  the  validity  of  the  first 
sale  was  recognized  and  upheld.  In  view  of  these,  and  many  other  cases 
which  might  be  cited  bearing  upon  other  provisions  of  the  revenue  law,  we 
think  that  the  fact  that  the  land  was  not  sold  for  all  the  delinquent  taxes  was 
an  irregularity  merely,  which  cannot  defeat  the  sale  after  the  execution  and 
recording  of  the  tax  deed  made  in  pursuance  thereof.  It  is  true  that  the  sale 
divests  the  county  of  all  lien  for  taxes  due  at  the  time  of  the  sale,  but  of  this 
the  land-owner  ought  not  to  be  allowed  to  complain,  for  it  is  rather  to  his 
advantage  than  to  his  prejudice. 

Counsel  further  claim  that  the  only  power  authorizing  a  sale  for  less  than 
the  full  amount  of  delinquent  taxes  is  found  in  chapter  V9  of  the  Acts  of  the 
Sixteenth  General  Assembly,  (McClain's  Code,  216.)  That  is  an  enactment 
providing  that  when  land  has  been  advertised  and  offered  for  sale  for  two 
years,  and  not  sold  for  want  of  bidders,  it  may  then  be  advertised  and  sold  to 
the  highest  bidder.  We  do  not  think  this  statute  affects  the  question  now 
under  consideration.  This  sale  was  not  made  under  that  act,  and  it  adds 
nothing  to  the  force  of  section  871  of  the  Code,  which  requires  that  the  sale 
shall  be  made  for  and  in  payment  of  the  total  amount  of  tax. 

2.  Easton,  the  purchaser  at  the  tax  sale,  attempted  to  give  the  notice  of  ex- 
piration of  redemption  required  by  section  894  of  the  Code,  upon  which  to 
obtain  a  tax  deed.  This  notice  was  addressed  to  John  Trousdale,  and  pur- 
ports to  have  been  published  three  time  in  a  newspaper  called  the  8umx 
County  Herald,  The  affidavit  of  service  of  the  notice  does  not  state,  how- 
ever, when  the  newspaper  was  published,  nor  the  date  of  the  publications  of 
the  notice.  It  is  wholly  insufficient  to  authorize  the  treasurer  to  issue  the 
deed.  The  service  is  not  deemed  completed  until  the  affidavit  of  the  service 
thereof  shall  have  been  filed  with  the  treasurer,  and  the  right  of  redemption 
does  not  expire  until  90  days  after  the  service  of  the  notice.  The  treasurer 
executed  and  delivered  the  deed  upon  the  filing  of  this  notice  and  affidavit. 
We  think  the  treasurer  was  not  authorized  to  make  the  deed  upon  this  show- 
ing, and  that  the  right  of  redemption  still  exists.  It  is  true  that  the  John 
Trousdale,  who  entered  the  land,  was  dead,  and  no  notice  could  in  fact  be 
served  upon  him.  One  of  his  heirs,  however,  was  named  John  C.  Trousdale, 
and  he  was  a  part  owner  of  the  land,  and  the  object  of  the  statute  is  to  ap- 
prise the  owner  of  the  fact  that  his  land  has  been  sold  for  taxes. 

It  was  the  duty  of  the  tax-sale  purchaser  to  make  some  showing  which 
would  authorize  the  treasurer  to  make  the  deed.  He  should  have  made  such 
a  record  as,  upon  its  face,  would  show  authority  for  the  treasurer  to  act.  He 
doubtless  supposed  that  John  Trousdale,  the  owner  of  the  land,  was  living. 
If  he  had  known  he  was  dead  he  should  have  made  a  showing  of  that  fact, 
and  thereby  gave  the  treasurer  at  least  some  reason  for  conveying  the  land. 
In  Fuller  v.  Armstrong,  53  Iowa,  683,  S.  C.  6  N.  W.  Rep.  61,  it  was  held 
that  when  land  was  taxed  to  an  "unknown  owner,"  and  no  one  was  in  pos- 
session, a  treasurer's  deed  was  valid  without  any  notice  of  the  expiration  of 
time  for  redemption.  A  majority  of  the  court  adhered  to  the  rule  in  that  case 
in  Tuttle  v.  Ghiffln,  64  Iowa,  455,  S.  C.  20  K.  W.  Rep.  757;  and  in  Chambers 
V.  Haddock,  64  Iowa,  556,  S.  C.  21  N.  W.  Rep.  32;  and  in  Parker  v.  Coch- 
ran, 64  Iowa,  757,  S.  C.  21  N.  W.  Rep.  13.  In  all  these  cases  the  tax-books 
either  showed  that  the  land  was  taxed  to  an  unknown  owner,  or  that  fact  was 
presumed  from  the  fact  that  the  treasurer  executed  the  deed.  In  the  case 
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at  l>ar  the  land  was  not  taxed  to  an  "unknown  owner."  It  aflirraatively  ap- 
pears that  it  was  taxed  in  the  name  of  a  person.  The  statute  does  not  require 
that  the  name  of  the  person  shall  be  the  owner  of  the  land.  The  requirement 
is  that  notice  shall  be  given  to  the  person  in  whose  name  the  land  is  taxed. 
There  is  no  warrant  for  an  assumption  that  because  one  John  Trousdale  died 
in  1864  there  is  not  another  person  of  that  name.  It  is  true  that  the  d6ed  is 
presumptive  evidence  that  it  was  properly  issued,  but  this  is  rebutted  by 
showing  that  the  land  was  taxed  to  John  Trousdale,  and  no  service  of  notice 
was  had.  The  face  of  the  record  impeaches  the  deed.  In  our  opinion,  the 
period  of  redemption  had  not  expired.  See  White  v.  Smith,  25  N.  \V.  Rep. 
115,  decided  at  December  term,  18b5. 

3.  The  court  below  held  that  the  period  for  redemption  had  not  expired, 
and  that  defendant  was  entitled  to  redeem  eleven-twelfths  of  the  land,  and 
required  him  to  pay  the  penalties  and  interest  thereon  provided  by  law,  with 
eleven-twelfths  of  the  amount  paid  on  taxes  levied  after  the  sale,  and  paid  by 
defendant,  with  interest  and  penalties,  and  the  same  part  of  the  taxes  paid 
by  defendant  for  the  years  1873  to  1876,  inclusive,  with  6  per  cent,  interest. 
The  defendant  claims  that  plaintiff  is  not  entitled  to  recover  for  taxes  paid 
for  the  years  1873  to  1876.  It  is  true  that  we  have  held  that  a  sale  of  land 
for  taxes  extinguishes  all  prior  taxes  thereon.  Houfjh  v.  Easley,  47  Iowa, 
330.  But  these  taxes  were  not  prior  taxes.  They  were  taxes  which  were 
levied  after  the  tax  for  which  the  land  was  sold,  and  they  were  paid  by  the 
tax-sale  purchasers  in  a  few  days  after  the  sale.  Why  they  were  not  included 
in  the  sale  does  not  appear.  The  defendant,  standing  in  the  shoes  of  the 
owner  of  the  land,  seeks  to  redeem  and  quiet  his  title  thereto.  He  should  be 
required  to  do  equity,  and  reimburse  the  holder  of  the  tax  certiticate  for  all 
taxes  paid,  and  the  order  that  he  pay  the  same  and  6  per  cent,  interest  is,  we 
think,  correct.  Complaint  is  made  by  plaintiff  that  he  was  required  to  pay 
the  costs  of  the  suit.  We  think  that  the  tender  made  by  the  defendant  was 
sufficient  to  authorize  this  part  of  the  decree. 

The  decree  is  affirmed  on  both  appeals,  and  each  party  will  pay  his  own 
costs  in  this  court. 


Poor,  Treasurer,  v,  Merrill  and  others. 
Filed  March  20,  1886. 

1.  Counties— Deposit  of  Funds — Bond  to  Secure  Repayment. 

The  liability  of  sureties  on  a  bond  executed  by  a  banking  corporation,  to  secure  the 
repayment  *'of  all  sums  deposited"  in  the  bank  by  the  county  treasurer,  hdd  not 
to  be  limited  to  one  deposit,  but  to  extend  to  all  deposits  made  while  the  bond  was 
retained  by  the  county  officers. 

2.  Same — Bond  not  Released. 

Bond  in  suit  held  not  released  by  surrender  of  former  bond. 

3.  Same— DfcMAND. 

A  demand  cm  the  acting  cashier  of  the  bank,  who  was  in  charge,  held  a  sufficient 
demand  on  the  bank  for  repayment  of  (le^)sit. 

4.  Same— Certificate  of  Deposit — Presentation. 

Where  a  certificate  of  deposit  entitling  the  county  officers  to  repayment  of  the 
funds  deposited,  on  return  thereof,  properly  indorsed,  was  given  to  the  officers,  an 
action  may  be  maintained  on  the  bond,  on  bringing  the  certificate  into  court  for 
cancellation,  although  it  was  never  presented  at  the  bank. 

Appeal  from  Ringgold  district  court. 

This  action  was  bi-ought  by  the  plaintiff,  as  treasurer  of  liinggold  rounty, 
to  recover,  for  the  benefit  of  the  county,  on  a  certain  bond  executed  to  the 
county  by  the  defendants.  There  was  a  trial  to  a  jury,  and,  under  a  per- 
emptory instruction  to  render  a  verdict  for  the  plaintiff,  a  verdict  was  so 
rendered,  and  judgment  was  rendered  thereon.     The  defendants  appeaL 
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Henry  dk  Spetice  and  Laughlin  A  Campbell,  for  appellants^  R^F.  Askrefir 
J.  P.  Flick,  and  /.  F,  Mount,  for  appellee. 

Adams,  C.  J.  In  1883,  and  before  that  time,  the  defendant  Merrill  was 
the  proprietor  of  a  private  bank  in  Ringgold  county,  known  as  "Ringgold 
Ck)anty  Bank.*'  A  considerable  amount  of  funds  had  accumulated  in  the 
county  treasury  of  that  county;  and  Merrill  conceived  the  plan  of  procuring^ 
a  deposit  of  a  part  of  the  funds  in  his  bank.  The  board  of  sc^rvisors  had 
previously  passed  a  resolution  allowing  a  deposit  to  be  made  in  the  bank  of 
97,000  on  the  conditions  provided  by  law,  to  be  observed  in  such  case.  Sec- 
tion 912  of  the  Code.  That  section  provides  for  a  deposit  in  bank  by  the 
county  treasurer,  on  a  bond  being  given  for  the  security  of  the  deposit  in 
double  the  amount  thereof,  to  be  approved  by  the  treasurer  and  board  of 
supervisors.  A  bond  was  given  to  the  county  by  Merrill  and  the  other  de- 
fendants, in  the  sum  of  $14,000,  conditioned  for  the  repayment  of  "all  the 
sums  deposited"  whenever  the  same  should  be  "needed,  desired,  or  demanded." 
This  bond  was  duly  approved  June  8,  1882.  Afterwards,  to-wit,  June  7r 
1883,  the  county  treasurer  deposited  in  the  bank  the  sum  of  $7,000,  whix:h 
has  never  been  repaid. 

1.  The  position  of  the  defendants  is  that,  while  it  may  be  true  that  Mer- 
rill owes  this  money,  neither  he  nor  the  other  defendanta  owe  it  upon  the 
bond, — ^the  instrument  upon  which  the  action  is  based, — ^because  they  say 
that  the  bond  does  not  cover  this  deposit.  The  fact  appears  to  be  that  some 
time  before  the  deposit  in  question  the  treasurer  had  deposited  in  Merriira 
bank  other  money  which  had  been  repaid.  The  defendants  claim  that  the 
bond  WHS  given  to  secure  only  the  first  deposit,  and  cannot  be  held  for  the 
security  of  a  subsequent  one.  But,  in  our  opinion,  this  position  cannot  be 
sustained.  The  bond  was  not  taken  up  upon  the  repayment  of  the  first  de- 
posit, and  it  does  not  appear  from  the  terms  of  it  that  it  was  designed  to  be. 
It  was  conditioned  for  the  repayment  of  "all  the  sums  depositedr"  and,  in  our 
opinion,  it  remained  in  force  so  long  as  it  remained  in  the  possession  of  the 
county  and  deposits  continued  to  be  made. 

2.  The  defendants  filed  an  amendment  to  their  answer,  and  pleaded  a  re- 
lease. The  plaintiff  demurred  to  the  amendment,  and  the  demurrer  was  sus- 
tained, and  the  defendants  assign  the  ruling  as  error.  It  is  averred  in  the 
amendment  that  in  January,  1882,  Merrill,  with  other  sureties,  filed  a  bond 
as  security  for  deposits  which  should  be  made  by  the  county  treasurer;  that 
deposits  were  made,  and  that  while  Merrill  owed  the  same,  the  bond  in  suit 
was  given  as  an  additional  bond;  that  the  fii*st  bond  was  surrendered  and  can- 
celed, and  that  the  cancellation  of  that  bond  had  the  effect  to  release  the  bond 
in  suit  because  it  deprived  these  sureties  of  the  right  to  look  to  the  sureties 
upon  the  first  bond  for  contribution.  But  the  bond  in  suit  does  not  purport 
to  be  an  additional  bond,  and  there  is  no  averment  in  the  amendment  demurred 
to  which  shows  that  it  was  ever  regarded  as  <an  sidditional  security  for  the  de- 
posit in  question.  The  deposit  secured  by  the  first  bond  was  paid«  and  the 
makers  of  the  bond  had  a  right  then,  and  before  another  deposit  was  made, 
to  take  it  up.  These  defendants  allowed  their  bond  to  remain,  purporting  to 
be  an  original  bond,  and  under  it,  and  it  alone,  so  far  as  the  amendment 
shows,  the  deposit  in  question  was  made.  In  our  (pinion,  the  demurrer  was 
rightly  sustained. 

8.  While  the  plaintiff  was  upon  the  stand  as  a  witness,  the  defendants, 
upon  cross-examination  asked  him  this  question:  "How  much  money  did 
you  have  deposited  in  Merrill's  bank  on  or  before  June  7, 1883?"  The  plain- 
tiff objected  to  the  question,  and  the  objection  was  sustained.  The  defend- 
ants assign  the  ruling  as  error.  It  is  insisted  by  the  defendants  that  the  wit- 
ness' answer  might  have  shown  that  there  was  nothing  due  from  Merrill  on 
that  day,  which  is  the  date  of  the  alleged  deposit.    But  the  witness  had  testl- 
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fied  fully  and  clearly  that  the  deposit  in  question  was  made  upon  that  day, 
and  that  it  had  not  been  paid.  That  amount,  at  least,  then,  according  to  his 
testimony,  was  due,  and  there  is  nothing  in  the  question  indicating  that  the 
defendants  expected  to  show  that  that  amount  was  not  due.  It  seems  prob- 
able that  the  defendants  asked  the  question  with  the  purpose  of  showing  the 
deposit  of  other  sums,  and  they  say,  in  fact.  In  their  argument,  that  perhaps 
it  could  have  been  made  to  appear  that  Merrill  owed  the  county  more  than 
S7,000  for  deposits,  which  was  more  than  the  amount  allowed  to  be  deposited 
by  the  resolution  of  the  board.  But  we  are  not  able  to  see  how  such  fjict 
could  have  affected  the  defendants'  liability.  If  the  treasurer  had  deposited 
more  than  the  amount  authorized,  such  fact  would  not  allow  the  defendants 
to  escape  liability  for  the  amount  authorized. 

4.  The  bond  provides  for  the  repayment  of  the  money  on  demand.  It  is 
insisted  that  the  undisputed  evidence  does  not  show  a  demand,  and  that, 
therefore,  the  question  of  demand  should  have  been  left  to  the  jury.  But 
^e  think  that  the  undisputed  evidence  does  show  a  demand.  There  may  be 
some  question  as  to  whether  it  shows  a  demand  upon  Merrill.  But  it  does 
show  a  demand  upon  the  person  left  in  charge  of  the  bank  and  who  was  act- 
ing as  cashier.  This  was  distinctly  testified  to  by  the  plaintiff,  and  it  is  not, 
so  far  as  we  can  discover,  anywhere  denied.  We  think  that  demand  upon 
such  person  was  sufficient. 

5.  At  the  time  of  the  deposit  the  treasurer  took  a  certificate  which  provided 
that  the  money  should  be  paid  on  return  of  the  certificate  properly  indorsed. 
The  evidence  does  not  show  that  the  certificate  was  ever  formally  presented. 
Nothing  appears  to  have  been  said  about  it.  Merrill  was  embarrassed,  and 
was  pleading  for  time.  Perhaps,  if  the  right  of  action  rested  solely  upon  the 
certificate,  a  return  of  the  certificate  should  have  been  shown.  But  the  de- 
fendants-had bound  themselves*l)y  the  bond  that  the  money  should  be  paid 
simply  upon  demand.  This  action  is  brought  upon  the  bond,  and  the  certif- 
icate is  now  brought  in  and  surrendered.  We  do  not  think  that  there  is  any- 
thing of  which  the  defendants  can  properly  complain. 

Some  other  errors  are  assigned;  but  we  think  that,  under  the  undisputed 
evidence,  the  court  did  not  err  in  directing  the  jury  to  render  a  verdict  for  the 
plaintiff.  Such  being  our  view,  if  there  was  any  error  in  the  other  mattera 
complained  of,  it  was  error  without  prejudice,  and  the  judgment  must  be  af- 
firmed* 


Statb  v.  Donnelly. 
Filed  March  20.  1886. 

1.  HoMiciSB — SELr-DBPENSB— Duty  to  Retreat — ^Justifiable  Homioidb. 

Ordinarily,  when  a  party  is  assaulted  by  another,  he  must  retreat  before  he  iB 
justified,  in  repelling  siuh  assault,  in  taking  the  life  of  his  assailant ;  bnt  where 
an  assault  is  made  with  a  dangerous  or  deadly  weapon,  and  in  so  fierce  a  manner  as 
not  to  allow  the  xMtrty  assaulted  to  retire  without  manifest  danger  of  his  life  or 
^eat  bodily  injury,  he  is  not  required  to  retreat ;  and  if  the  character  of  the  attack 
18  such  that  as  a  prudent  man  he  would  believe  that  the  assailant  intended  to  take 
his  life,  or  inflict  upon  him  great  bodilv  injury,  and,  acting  under  such  belief,  he 
kills  bis  assailant,  the  killhig  will  be  justifiable*;! 

2.  EviDKircK-— Dtino  Dbclaratiokb— Opinion. 

A  statement  made  b^  the  party  shot  to  his  physician,  in  answer  to  a  question 
as  to  whether  the  shooting  was  purposely  done,  is  not  admissible. 

Appeal  from  Buchanan  district  court. 

The  defendant  was  indicted  for  the  crime  of  murder  in  the  first  degree,  and 
was  found  guilty  of  manslaughter,  and  sentenced  to  imprisonment  for  15 
months.    He  appeals  to  this  court. 

'  See  note  at  end  of  case. 

v.27N.w.no.4 — 24 
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Horace  Boies  and  /.  /.  Ifey,  for  appellant.  A.  J.  Baker,  Attj.  Gen.,  for 
the  State. 

Adams,  0.  J.  1.  The  defendant  shot  his  father,  Patrick  Donnelly,  with  a 
shot-gun,  causing  a  wound  of  which  he  died  about  two  days  afterwards.  The 
deceased  had  become  very  angry  with  the  defendant,  and,  at  the  time  of  the 
firing  of  the  fatal  shot,  was  pursuing  the  defendant  with  a  pitchfork,  and  the 
circumstances  were  such  that  we  think  that  the  juiy  might  have  believed  that 
he  intended  to  take  the  life  of  the  defendant.  On  the  other  hand,  the  cir- 
cumstances were  such  that  we  think  that  the  jury  might  have  believed  that 
the  defendant  could  have  escaped,  and  fully  protected  himself  by  retreating, 
and  that  he  had  reasonable  ground  for  so  thinking. 

The  court  gave  an  instruction  in  these  words:  "You  are  instructed  that  it 
is  a  general  rule  of  law  that,  where  one  is  assaulted  by  another,  it  is  the  duty 
of  the  person  thus  assaulted  to  retire  to  what  is  termed  in  the  law  a  wall  or 
ditch  before  he  is  justified  in  repelling  such  assault  in  taking  the  life  of  his  as- 
sailant. But  cases  frequently  arise  where  the  assault  is  made  with  a  danger- 
ous or  deadly  weapon,  and  in  so  fierce  a  manner  as  not  to  allow  the  party 
thus  assaulted  to  retire  without  manifest  danger  of  his  life  or  great  bodily 
injury;  In  such  cases  he  is  not  required  to  retreat."  The  defendant  assigns 
the  giving  of  this  instruction  as  error.  He  contends  that  the  court  mis- 
stated the  law  in  holding  the  general  rule  to  be  that  the  assaulted  must  re- 
treat, and  in  holding,  by  implication,  that  he  is  excused  from  doing  so  only 
where  it  would  manifestly  be  dangerous  to  attempt  it.  His  position  is  that 
tlie  assailed  is  under  obligation  to  retreat  only  where  the  assault  is  not  felo- 
nious, and  that  where  it  is  felonious,  as  the  evidence  tends  to  show  in  this 
case,  he  may  stand  his  ground,  and  kill  his  assailant,  whatever  his  means  of 
retreat  and  escape  might  be,  provided  only  he  had  reasonable  cause  for  believ- 
ing that  if  he  stood  his  ground,  and  did  not  kill  his  assailant,  his  assailant 
would  kill  him,  or  inflict  a  great  bodily  injury.  Under  this  theory  and  the 
evidence  the  jury  might  have  found  that  the  defendant  was  justified  in  killing 
his  father,  and  that,  too,  even  though  there  had  been  other  evidence  showing 
that  his  father  was  so  old  and  decrepid  that  the  defendant  could  have  escaped 
him  by  simply  walking  away  from  him.  It  is  perhaps  not  to  be  denied  that 
the  defendant's  theory  finds  some  support  in  text-books  and  decisions.  But, 
in  our  opinion,  it  cannot  be  approved.  This  court  has,  to  be  sure,  held  that 
a  person  assailed  in  his  own  house  is  not  bound  to  retreat,  though  by  do- 
ing so  he  might  manifestly  secure  his  safety.  State  v.  Middleham,  62 
Iowa,  150;  S.  C.  17  N.  W.  Rep.  446.  While  there  is  some  ground  for  contend- 
ing that  the  rule  does  not  fully  accord  with  the  sacredness  which  in  later 
years  is  attached  to  human  life,  the  course  of  decisions  appeared  to  be  such 
as  not  to  justify  a  departure  from  it.  The  rule  for  which  the  defendant 
contends  seems,  so  far  as  it  finds  support  in  the  authorities,  to  be  based  upon 
the  idea  that  where  a  person  attempts  to  commit  a  felony,  it  is  justifiable 
to  take  the  offender's  life  if  that  is  the  only  way  in  which  he  can  be  pre- 
vented from  consummating  the  felony  attempted.  But  where  a  person  is  as- 
sailed by  another  who  attempts  to  take  his  life,  or  inflict  great  bodily  injury, 
and  the  assailed  can  manifestly  secure  safety  by  retreating,  then  it  is  not 
necessary  to  take  the  life  of  the  assailant  to  prevent  the  consummation  of 
the  felony  attempted.  In  Boscoe,  Grim.  Ev.  768,  note,  the  annotator  says: 
"When  a  man  expects  to  be  attacked,  the  right  to  defend  himself  does  not 
arise  until  he  has  done  everything  to  avoid  that  necessity;"  citing  People  v. 
Sullivan,  7  N.  Y.  396;  Mitchell  v.  State,  22  Ga.  211;  Lyon  v.  State,  Id.  399; 
Cotton  V.  State,  31  Miss.  504;  People  v.  Hurley,  8  Gal.  390;  State  v.  Thomp- 
son, 9  Iowa,  188;  Z7.  S.  v.  Mingo,  2  Curt.  1.  In  our  opinion,  the  ooart  did 
not  err  in  giving  the  instruction  in  question. 

2.  The  court  gave  an  instruction  in  these  words:    ^If  the  said  Patrick 
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Donnelly  first  assaulted  the  defendant  with  a  dangerous  or  deadly  weapon, 
and  such  assault  was  made  in  such  a  fierce  manner  as  to  create  in  the  mind 
of  the  defendant,  acting  as  a  reasonably  prudent  man  would  act  under  the 
circumstances,  a  belief,  and  he  did  believe,  that  said  Patrick  Donnelly  in- 
tended to  take  his  life,  or  infiict  upon  him  some  great  bodily  injury,  and  in 
such  belief  he  fired  the  shot  in  resistance  of  such  assault,  from  the  effect  of 
which  the  said  Patrick  Donnelly  died,  he  was  justified  in  so  doing,  and  you 
should  acquit  the  defendant.**  The  giving  of  this  instruction  is  assigned 
as  error.  The  complaint  is  that  the  instruction  carries  an  implication  that 
the  defendant  was  not  justified  unless  he  helieved  that  the  deceased  intended 
to  take  his  life,  etc.  The  rule,  as  generally  stated,  is  that  the  defendant 
must  have  reasonable  ground  to  believe.  But  practically  it  appears  to  us  that 
there  is  no  material  difference,  so  far  as  the  defendant's  rights  were  con- 
cerned, between  the  rule  thus  stated  and  the  rule  as  given.  It  must  be  as- 
sumed that  what  a  person  has  reasonable  ground  to  believe  he  does  believe, 
and,  conversely,  that  for  what  he  does  not  believe  there  is,  to  his  mind,  for 
some  reason,  a  lack  of  reasonable  ground  for  believing. 

3.  The  defendant  contends  that  there  was  evidence  tending  to  show  that 
he  did  not  know  that  the  gun  was  loaded,  nor  have  reason  to  suppose  that  it 
was,  and  that  the  killing  was  not  intended,  but  was  accidental;  and  he  com- 
plains that  the  court  erred  in  not  instructing  the  jury  in  respect  to  the  law  of 
accidental  killing.  It  may  be  that  the  court  might  properly  have  more  fully 
instructed  the  jury  upon  this  point;  but,  in  the  absence  of  any  request  to  in- 
struct, we  do  not  think  that  the  defendant  has  any  ground  for  complaint. 
The  court  instructed  the  jury  that  the  burden  was  upon  the  state  to  prove 
beyond  a  reasonable  doubt  that  the  killing  was  felonious.  Under  that  in- 
struction the  jury  must  have  found  a  felonious  intent.  The  evidence  of  the 
accidental  character  of  the  killing,  so  far  as  it  was  relied  upon  to  justify  an 
iicquittal,  must  have  been  considered  under  that  instruction. 

4.  Two  questions  are  raised  upon  the  exclusion  of  evidence.  When  one 
Dr.  Grath  was  on  the  stand,  he  was  asked,  after  testifying  to  the  character  of 
the  wound,  whether  the  deceased  said  anything  to  him  in  regard  to  who  in- 
flicted the  injury,  and  whether  it  was  purposely  done  or  not.  Upon  objec- 
tion being  made  by  the  state  to  the  question,  the  court  excluded  it.  It  is 
claimed  that  it  was  competent  to  show  the  statement  of  the  deceased  as  to 
the  defendant's  purpose.  But  if  any  statement  of  the  deceased  had  been  ad- 
missible, it  should  have  been  in  regard  to  facts.  The  defendant's  purpose 
was  not  known  to  the  deceased  except  by  reason  of  something  said  or  done. 

When  the  defendant  was  a  witness  upon  the  stand,  he  was  asked  by  his 
counsel  a  question  in  these  words:  '* State  whether  or  not  you  could  have 
passed  around  the  logs  that  projected  from  the  comer  of  the  house  at  the  time 
you  discharged  the  gun,  with  your  father  in  the  position  he  then  was,  with- 
out coming  in  reach  of  the  fork  that  he  had  in  his  hands."  The  court,  upon 
objection  by  the  state,  excluded  the  question.  It  appears  to  us  that  this 
question,  like  the  other,  called  for  an  inference  or  opinion,  and  was  objec- 
tionable. 

We  have  examined  the  entire  case,  and  discover  no  error.    Affirmed. 

NOTE. 

Homicide  is  not  justifiable,  as  an  act  of  self-defense  from  an  assault  threatening  bod- 
ily harm,  if  it  is  apparent  to  the  person  assailed  that  the  threatened  injary  may  other- 
wise be  avoided,  as  by  retreating.    State  v.  Rheanis,  (Minn.)  24  N.  W.  Kep.  302. 

One  assaulted  in  his  own  habitation  is  not  obliged  to  retreat,  but  he  is  not  justified 
in  taking  life  miless  it  is  necessary  to  protect  himself  and  his  home.  State  v.  Middle- 
ham,  (Iowa,)  17  N.  W.  Rep.  446;  Roberts  y.  State,  68  Ala.  166. 

A  man's  boose  is  his  castle  only  in  the  respect  that  it  is  sacred  for  the  protection  of 
his  person  and  family.  An  assault  on  the  house  can  be  lawfully  resisted  to  the  extent 
of  using  deadly  weapons,  only  in  case  the  assault  is  made  either  with  the  intent  of 
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taking  the  life  of  the  inmate,  op  of  doing  him  great  bodily  harm,  and  such  resistance 
is  necessary  to  prevent  such  crime*  or  in  case  the  inmate  nad  reason  to  believe  from 
the  circamstances,  and  in  fact  did  believe,  it  was  necessary  to  prevent  sach  crime. 
State  V.  Patterson,  45  Vt.  308. 

In  order  to  prove  the  defense  of  justifiable  homicide,  it  must  appear  that  the  party 
killing  had  endeavored  by  all  reasonable  means,  before  giving  the  fatal  blow,  to  escape 
from  the  scene  of  the  conflict.  Parrish  v.  State,  (Neb.)  15  N.  W.  Rep.  357;  State  v.  Sor- 
enson,  (Minn.)  19  N.  W.  Rep.  738;  People  v.  Olark,  7  N.  Y.  386. 

A  homicide  will  not  be  justified  nor  excused,  nor  even  mitigated,  by  the  mere  fact, 
of  itself,  that  the  deceased  and  the  defeiident  were  in  actual  combat  at  the  time  of  the 
homicide.  Justification  or  excuse  for  taking  human  life  must  arise  out  of  the  circum- 
stances in  which  the  killing  took  place.  If  it  appears  that  a  person,  ariued  with  a 
deadly  weapon,  on  being  assaulted,  takes  advantage  of  the  assault  to  kill  his  assailant, 
and,  in  execution  of  his  purpose,  does  kill  him,  not  in  the  heat  of  passion  caused  by 
the  assault,  or  in  reasonable  self-defense,  it  is  murder.  People  v.  Robertson,  8  Pac. 
Rep.  600. 

The  killing  of  an  assailant  is  justified  on  the  ground  of  self-defense,  only  when  it  is, 
or  reasonably  appears  to  be,  the  only  means  of  saving  the  life  of  the  one  assailed,  or  of 
preventing  some  great  injury  to  his  person;  and  if  the  danger  which  seems  to- threaten 
the  person  assaulted  can  oe  avoided  or  prevented  by  any^  other  reasonable  means  with- 
in his  power,  he  is  not  justified  in  taking  the  life  of  his  assailant.  State  v.  Mahan, 
(Iowa,)  20  N.  W.  Rep.  449. 

Where  parties  fight  and  separate,  and  afterwards  meet,  and  one  slays  the  other,  he  is 
guilty  of  criminal  homicide  if  he  could,  at  any  time  from  the  beginning  of  the  first  to 
the  end  of  the  second  difficulty,  have  reasonably  withdrawn  from  or  avoided  the  diffi- 
culty without  immediate  danger  to  himself;  ana  one  cannot  set  up  self-defense,  until 
he  has  done  everything  reasonable  in  his  power  to  prevent,  abandon,  and  decline  any 
fiirther  contest  with  his  adversary.     Dolan  v.  State,  40  Ark.  464. 

Any  one  who  brin«?s  on  or  provokes  a  perbonal  rencounter,  thereby  disables  himself 
from  relying  on  the  plea  of  self-defense  in  justification  of  a  blow  which  he  struck  dur- 
ing the  rencounter.    Page  v.  State,  69  Ala.  229;  State  v.  Johnson,  76  Mo.  121. 

Homicide  cannot  be  justified  in  a  combat  provoked  by  the  survivor.  State  v.  Rogers,. 
18  Kan.  78. 

Yet  a  person  who  has  sought  a  combat  for  the  purpose  of  taking  advantage  of  another 
may  afterwards  endeavor  to  decline  any  further  struggle;  and,  if  he  really  and  in  good 
faitn  does  so  before  killing  the  person  with  whom  he  sought  such  combat  for  such  pur- 
pose, he  may  justify  the  killing  on  the  same  grounds  as  he  might  if  he  had  not  origi- 
nally sought  such  combat  for  such  purpose.  People  v.  Wong  Ah  Teak,  11  Pac.  C.  Law 
J.  572. 

Where  a  person,  in  the  lawful  pursuit  of  his  business,  and  without  blame,  is  violently 
assaulted  by  one  who  manifestly  and  maliciously  intends  and  endeavors  to  kill  him, 
the  person  so  assaulted,  without  retreating,  although  it  be  in  his  power  to  do  so  with- 
out increasing  his  danger,  may  kill  his  assailant,  if  necessary  to  save  his  own  life,  or 
prevent  inevitable  bodily  harm.    Erwin  v.  State,  29  Ohio  St.  186. 

One  who,  conducting  himself  lawfully,  is  violently  assaulted,  may  use  force  in  his 
own  defense,  without  retreating,  and,  if  such  force  is  not  greater  tlian  he  believes  and 
has  reason  to  believe  is  necessary  for  his  own  protection,  he  is  justified,  although  it  re- 
sults in  the  death  of  his  assailant.    Runyan  v.  State,  67  Ind.  82. 


SiGLER  V.  Condon. 

Filed  March  20.  1886. 

Landlord  AND  Tenant—Action  fob  Rent— Supplemental  Complaint— CLAnc  fob  Rent 
Accruing  after  Institution  op  Suit. 

Where  an  action  is  brought  on  a  written  lease  to  recover  for  a  month's  rent  due 
and  unpaid,  and  rent  to  become  due,  plaintiff  may,  by  supplemental  complaint, 
sue  for  rent  falling  due  after  the  commencement  of  the  suit. 

Appeal  from  Polk  circuit  court. 

Action  commenced  on  the  twenty-third  day  of  September,  1884,  to  recover 
rent  reserved  in  a  lease  of  real  estate.  In  January,  1885,  the  plaintiff  filed 
a  supplemental  petition,  stating  in  substance  that,  since  filing  the  petition, 
another  month's  rent  had  become  due,  and  judgment  was  asked  therefor. 
On  motion  of  the  defendant,  the  supplemental  petition  was  stricken  from  the 
files,  and  the  plaintiff  appeals. 
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Ifathaniel  T,  Cfuemsey,  for  appellant.    ^N'o  appearance  for  appellee. 

Seevebs,  J.  The  amount  in  controversy  being  less  than  $100,  we  are  re- 
quired to  answer  a  question  propounded  by  the  circuit  court  in  these  words: 
''Where  a  lease  has  been  made  which  provides  for  the  payment  of  rent,  in 
six  monthly  installments,  payable  on  the  first  day  of  each  month,  from  May, 
1884,  to  October,  1884,  inclusive,  and  the  lessee  fails  to  pay  the  installment 
becoming  due  on  the  first  day  of  September,  1884,  and  thereupon,  and  during 
the  said  month  of  September,  suit  is  commenced  upon  the  said  lease  for  rent, 
and  asks  a  landlord's  attachment  for  rent  due  September  1st,  and  that  to  be 
due  October  1st,  and  the  petition  set  out  the  execution  of  the  lease  and  its 
terms,  possession  thereunder  by  the  lessee,  and  his  failure  to  pay  the  Septem- 
ber rent  hereinbefore  referred  to,  and  asks  judgment  for  the  amount  of  this 
said  September  installment  of  rent,  and  also  for  the  amount  of  the  one  next 
to  become  due,  to-wit,  the  October  installment,  which  latter  was  the  last  one 
to  become  due  under  said  lease,  and  a  landlord's  attachment  is  issued  for 
rent  due,  as  well  as  that  to  become  due,  and  subsequently,  and  after  the  first 
day  of  October,  1884,  the  plaintiff,  by  way  of  supplemental  petition,  in  ac- 
cordance with  section  2781  of  the  Code,  set  up  the  fact  that  since  the  filing 
of  the  former  pleading,  this  last  installment  of  rent  had  become  due,  and  that 
no  part  thereof  had  ever  been  paid,  and  then  prayed  judgment  therefor, — 
was  it  error  on  the  part  of  the  court  to  strike  the  supplemental  petition  from 
the  files?" 

It  will  be  observed  that  the  action  was  brought  on  the  lease,  and  judgment 
asked  in  the  petition  for  the  rent  due  and  to  become  due.    A  landlord's  at- 
tachment was  obtained  for  the  rent  not  due.    It  is  apparent  the  defendant 
was  advised  by  the  petition  that  the  plaintiff  claimed  he  was  entitled  to  re- 
cover for  rent  not  due,  and  of  the  grounds  upon  which  a  recovery  was  sought. 
It  will  be  conceded  that  no  such  recovery  could  be  had  for  the  rent  not  yet 
due  under  the  terms  of  the  lease.     Before  the  action  was  tried  all  the  rent 
under  the  lease  had  become  due,  and  this  fact  was  stated  in  the  supplemental 
petition,  and  appropriate  relief  was  asked.     When  the  supplemental  petition 
was  filed,  the  plaintiff  was  entitled  to  maintain  an  action  for  and  recover  the 
rent  not  due  when  the  petition  was  filed.    Under  the  circumstances  above 
stated,  did  the  court  err  in  striking  the  supplemental  petition  from  the  files? 
It  is  provided  by  statute:    "Either  party  may  be  allowed,  on  motion,  to 
make  a  supplemental  petition,  answer,  or  reply,  alleging  facts  material  to 
the  case,  which  have  happened,  or  have  come  to  his  knowledge,  since  the 
filing  of  the  former  pleading;  nor  shall  such  new  pleadings  be  considered  a 
waiver  of  former  pleadings."    Code,  §  2731.    When  the  action  was  com- 
menced, the  plaintiff  was  not  entitled  to  the  full  measure  of  the  relief  asked, 
and  to  obtain  which  was  the  object  of  the  action.    The  plaintiff  was  entitled 
to  the  rent  due  and  not  due  under  the  same  lease,  and  the  action  was  brought 
thereon.     Subsequent  to  filing  the  petition,  the  right  of  the  plaintiff  to  re- 
cover for  all  the  rent  reserved  in  the  lease  became  perfect.     By  the  lapse  of 
time  the  measure  of  the  relief  to  which  he  was  entitled  was  enlarged,  and 
we  think  the  facts  entitling  him  to  such  enlarged  relief  may  be  stated  in  a 
supplemental  petition.     While  the  facts  are  different,  this  case,  we  think,*  is 
identical  in  principle  with  Seevers  v.  Hamilton,  11  Iowa,  66,  and  City  of 
Davenport  v?  Mitchell,  15  Iowa,  194. 

The  question  asked  must  be  answered  in  the  affirmative,  and  the  judg- 
ment of  the  circuit  court  reversed. 
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WiLLsoK  o.  Habrib  and  othen. 
FUed  March  20, 1886. 

Appeal— PLSADHfo—OBjxcnoNS  Waived. 

An  objection  to  a  pleading  that  shonld  haye  been  made  below  will  be  consid- 
ered as  having  been  waived  on  an  appeal. 

Appeal  from  Poweshiek  district  coart 

In  July,  1879,  plaintiff  executed  to  defendants  his  promissoiy  note  for 
$1,000,  and  to  secure  the  same  gave  them  a  mortgage  of  certain  real  estate. 
He  also  assigned  to  them  two  promissory  notes  executed  by  one  George  W. 
Smith.  He  alleges  in  his  petition  that  at  the  time  of  this  transaction  he  was 
indebted  to  defendants  to  the  amount  of  several  hundred  dollars  on  account, 
and  that  he  gave  said  note  and  mortgage,  and  assigned  the  George  W.  Smith 
notes  to  them  for  the  purpose  of  securing  said  indebtedness;  also  that  since 
that  transaction  he  has  delivered  to  them  property  more  than  sufficient  to 
satisfy  the  indebtedness.  And  he  prays  for  an  accounting,  and  that  defend- 
ants be  required  to  cancel  said  mortgage,  and  surrender  said  notes,  and  that 
he  have  judgment  for  any  amount  which  might  be  found  due  him.  Defend- 
ants alleged  in  their  answer  that  said  $1,000  note,  and  the  mortgage  securing 
it,  were  given,  and  the  Smith  notes  were  assigned,  to  them  as  security  for 
such  indebtedness  as  should  thereafter  accrue  from  plaintiff  to  them,  as  well  as 
for  a  then  existing  indebtedness;  and  they  deny  that  the  indebtedness  so  se- 
cured to  them  has  been  paid,  but  allege  that  a  large  amount  remains  due 
thereon ;  and  in  a  cross-petition  they  prayed  for  judgment  for  the  amount  due 
them,  and  for  a  foreclosure  of  the  mortgage  given  to  secure  said  $1,000  note. 
Tiie  cause  was  tried  to  a  referee,  and  on  his  finding  the  district  court  entered 
judgment  for  plaintiff  for  $391.12;  also  canceling  said  mortgage.  Defendants 
appeal. 

Harris,  Lyman  6k  HoweU,  for  appellants.    A.  W.  BdUard,  for  appellee. 

Bred,  J.  The  evidence  shows  that  defendants  undertook  to  advance  what- 
ever amounts  might  be  required  as  mai'gins  on  a  contract  for  the  purchase  by 
plaintiff  for  future  delivery  of  750  barrel  of  pork.  The  contract  was  made  by  a 
commission  merchant  in  Chicago.  He  was  directed  by  defendants  to  make  the 
purchase,  but  the  contract  was  made  for  plaintiff's  benefit.  The  $1,000  note 
and  mortgage  were  given,  and  the  George  W.  Smith  notes  were  assigned  In  part^ 
as  security  for  the  amounts  which  defendant  might  be  required  to  advance  as 
margins  on  said  contract.  By  the  terms  of  the  contract  of  purchase  the  pork 
was  to  be  delivered  on  the  first  day  of  October.  On  the  sixteenth  of  September, 
however,  defendants  directed  the  commission  merchant  to  close  out  the  deal, 
and,  in  obedience  to  this  direction,  he,  on  that  day,  disposed  of  the  contract, 
realizing  a  small  profit  in  the  transaction,  the  amount  of  which  he  passed  to 
defendants'  credit.  Between  that  date  and  the  first  of  October  there  was  a 
material  advance  in  the  price  of  pork,  so  that  if  the  purchase  had  been  carried 
to  that  date  a  much  larger  profit  would  have  been  made  in  the  transaction. 
Plaintiff  claims  that  defendants*  agreement  was  that  they  would  make  the 
necessary  advances  for  carrying  the  pork  to  that  date,  and  that  they  violated 
their  agreement  in  ordering  the  deal  to  be  closed  out  at  the  earlier  date,  and 
by  the  finding  of  the  referee,  and  the  judgment,  he  is  awarded  the  sum  of 
$931.25  as  damages  on  this  claim.  Counsel  for  defendants  contend  that  this 
allowance  is  erroneous,  because  (1)  the  claim  on  which  it  was  made  was  not 
pleaded  in  such  manner  as  to  entitle  plaintiff  to  a  recovery  thereon;  and  (2) 
it  is  not  supported  by  the  evidence.  Plaintiff's  original  petition  contains  no 
allegations  on  which  the  allowance  in  question  can  be  sustained.  But  the 
transaction  on  which  the  claim  is  based  is  pleaded  by  the  defendants  in  their 
answer  and  cross-petition;  and  in  the  statement  of  their  account,  which  they 


Digitized  by  VjOOQ  IC 


lowa.J  STATE  V.  HUNTER.  375 

attached  as  an  exhibit  to  their  pleading,  they  charge  plaintiff  with  the  amounts 
advanced  by  them  as  margins  on  the  contract,  and  give  him  credit  with  the 
sum  realized  from  the  sale.  Plaintiff  filed  a  pleading  denominated  a  reply, 
in  which  various  matters  are  pleaded  in  defense  of  the  claim  set  up  by  defend- 
ants in  their  cross-petition.  The  nineteenth  division  or  paragraph  of  this 
pleading  is  as  follows:  "Plaintiff,  further  answering  the  defendants'  cross- 
petition,  comes  now  and  presents  this  his  cause  of  action  as  an  amendment 
to  his  original  bill  or  petition  or  cross-bill  to  defendants'  answer,  or  as  a  counter- 
claim or  set-off  thereto  as  follows."  Following  this,  among  other  matters, 
is  a  statement  of  the  contract  between  the  parties  with  reference  to  the  ad- 
vancement by  defendants  of  the  margins  which  might  be  required  under  said 
contract,  and  the  facts  constituting  the  alleged  breach  of  that  contract,  and 
a  statement  of  the  damages  resulting  from  such  breach,  and  the  pleading 
closes  with  a  prayer  for  judgment  for  such  sum  as  should  be  found  due  the 
plaintiff,  and  for  general  relief. 

The  point  insisted  on  by  counsel  is  that  it  was  not  competent  for  plaintiff 
to  set  up  in  his  reply  a  claim  for  damages  distinct  from  the  claim  made  in  his 
original  petition,  and  that  the  claim  in  question  stiould  have  been  disregarded 
because  it  was  pleaded  only  in  the  reply.  The  answer  to  this  position  is  that, 
while  the  claim  in  question  was  set  up  for  the  first  time  in  the  pleading  de- 
nominated a  reply,  it  was  not  pleaded  in  reply  to  any  claim  contained  in  the 
answer  or  cross-petition,  but  by  way  of  amendment  to  the  petition.  The 
practice  of  the  pleader,  in  setting  out  allegations  which  were  intended  as 
amendatory  of  the  petition  in  the  same  pleading  with  those  intended  as  a  re- 
ply to  the  answer,  or  as  an  answer  to  the  cross-petition,  is  not  to  be  com- 
mended, and  if  defendants  had  moved  for  an  order  requiring  plaintiff  to  set 
out  the  allegations  relating  to  his  cause  of  action  in  a  pleading  distinct  from 
the  one  in  which  his  matters  of  defense  were  pleaded,  such  order  would  doubt- 
less have  been  made.  But  no  such  motion  was  made.  The  parties  tried  the 
cause  below  on  the  theory  that  the  allegations  in  question  were  pleaded  by 
way  of  amendment  i-o  the  original  petition,  and  whatever  objections  may 
have  existed  to  the  form  of  the  pleading  must  now  be  regarded  as  having 
been  waived.  It  is  not  material  to  set  out  the  evidence  introduced  by  the 
parties  for  the  purpose  of  establishing  or  defeating  this  claim.  We  have  ex- 
amined it  with  care,  and  deem  it  sufiicient  to  say  that  the  allegations  upon 
which  the  claim  is  based  are  established  by  a  fair  preponderance. 

2.  Defendants  allege  that,  when  the  note  and  mortgage  were  executed, 
plaintiff  was  indebted  to  them  in  the  sum  of  8127.68  for  certain  hogs  which 
they  had  sold  and  delivered  to  him.  Plaintiff  admitted  the  purchase  of  said 
hogs,  but  averred  that  he  paid  for  them  at  the  time  of  delivery.  The  referee 
found  for  plaintiff  on  this  issue.  We  think  the  allegation  of  payment  is  es- 
tablished by  a  preponderance  of  the  evidence. 

The  record  presents  no  other  questions  for  our  determination.  The  judg- 
ment will  be  affirmed. 


State  v.  Hunter. 

Filed  March  20,  1886. 

Wats— HioHWAT-^lHDicrmBVT  ron  BtTAcivQ — Changihg  Plav  or  Boad  Bupkbvisob. 
A  person  who  Is  guilty  of  making  a  material  change  in  a  highway  from  the  plan 
adopted  by  the  road  supervisor,  that  is  not  a  more  complete  execution  of  such 
plan,  is  guilty  of  defacing  the  highway,  within  the  meaning  ef  the  statute. 

Appeal  from  Dallas  district  court. 

The  defendant  was  charged  by  information,  before  a  justice  of  the  peace, 
with  the  crime  of  having  d^aced  a  public  highway,  and  was  found  guilty. 
He  appealed  to  the  district  court  of  Dallas  county,  and  a  trial  was  had,  which 
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resulted  in  a  verclict  of  guilty,  and  Jadgment  was  rendered  upon  the  ver- 
dict.   He  now  appeals  to  this  court. 
Jf.  H.  Baugh,  for  appellant.    A.  /.  Baker,  Atty.  Gen.,  for  the  State. 

Adams*  C.  J.  1.  The  undisputed  evidence  showed  that  the  defendant 
made  a  change  in  the  face  and  structure  of  a  certain  highway  in  Dallas 
county,  whereby  the  same  was  materially  altered  from  the  condition  in 
which  the  road  supervisor  had  placed  it,  and  from  the  condition  in  which  he 
designed  it  should  remain.  The  defendant,  however,  claimed,  and  offered  to 
show,  that  the  highway  was  not  injured  but  improved  by  the  change.  But 
the  court  disallowed  the  evidence,  and  instructed  the  jury,  in  substance,  that 
the  judgment  of  the  person  who  is  road  supervisor  must  govern  for  the  time 
during  which  he  is  road  supervisor,  and  that  no  one  has  a  right  to  make  a 
material  change  from  bis  plans,  and  if  any  one  does  so  he  is  guilty  of  defac- 
ing the  highway,  within  themeaningof  the  statute.  The  defendant  assigns 
the  giving  of  this  instruction  as  error.  In  our  opinion,  the  instruction  is 
correct.  The  statute  in  question  provides  that  "if  any  person,  without  per^ 
mission  from  the  proper  road  supervisors,  shall  in  any  manner  obstruct,  de- 
face, or  injure  a  public  road  or  highway,  by  breaking  up,  plowing,  etc.,  he 
shall,  upon  conviction,  be  punished,"  etc.  To  deface  a  thing  is  to  so  change 
the  face  of  it  as  to  mar  the  appearance  of  it.  As  to  what  change  would  have 
that  effect  persons  might  differ.  But  we  do  not  think  it  was  competent  to 
call  and  examine  witnesses  as  to  their  judgment  and  taste  touching  the  mat- 
ter, nor  do  we  think  that  the  legislature  designed  that  it  should  be  left  to  the 
judgment  and  taste  of  the  jury.  The  road  supervisor,  we  may  presume,  was 
elected  with  reference  to  his  qualifications  to  discharge  the  duties  of  his  of- 
fice, and  it  would  be  inconsistent,  we  think,  to  allow  the  judgment  of  others, 
presumably  less  qualified,  to  be  set  up  against  his.  We  do  not  say  that  a  per- 
son would  necessarily  be  guilty  of  defacing  a  public  road  Who  should  make 
a  material  change  in  it.  Perhaps  he  would  not,  if  the  change  should  appear 
to  be  merely  a  more  complete  execution  of  the  road  supervisor's  plan.  But 
the  change  in  question  was  not  of  that  kind,  and  the  change  contemplated  by 
the  instruction  was  not. 

2.  The  defendant  contends  that  the  road  in  question  does  not  appear  from 
the  evidence  to  have  been  established  as  a  public  road.  But  the  abstract  does 
not  purport  to  be  an  abstract  of  all  the  evidence.  We  cannot,  therefore,  say 
what  the  evidence  was. 

3.  The  defendant  contends  that  the  court  erred  in  allowing  the  state  to  in- 
troduce a  road-book  in  evidence,  because  it  is  said  that  the  book  is  deficient, 
aud  that  there  is  a  deficiency  of  evidence  to  supplement  it.  But  the  road- 
book is  not  set  out,  and  we  do  not  know  what  it  contained,  nor  do  we  know 
what  other  evidence  there  might  have  been. 

4.  The  defendant  complains  because  the  court  allowed  the  state  to  intro- 
duce in  evidence  a  certain  petition  for  an  injunction,  signed  and  sworn  to  by 
the  defendant,  and  which  petition,  as  we  understand,  contains  a  statement 
that  the  road  in  question  is  a  public  road.  We  presume  that  the  evidence  was 
introduced  as  an  admission  made  by  the  defendant.  But  it  that  was  error,  we 
think  that  it  must  be  regarded  as  eiTor  without  prejudice.  The  court  in- 
structed the  jury  that  the  road-book  showed  the  establishment  of  a  public 
road.  Under  the  instruction  the  jury  was  bound  to  find  that  the  road  in 
question  had  been  established  as  a  public  road,  and,  without  knowing  what 
the  book  contains,  we  cannot  say  that  the  instruction  was  wrong. 

We  see  no  error,  and  the  judgment  must  be  afilrmed. 
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Tillman  t?.  Bowman,  Adm'r. 

Filed  March  20,  1886. 

SzacuTOBS  Ain>  Adminibibaxob  —  Action  to  Adjxtdicatx  Claim,  whbbx  BBOuaET— 
Code,  J  2312. 

An  action  against  an  administrator  to  recover  a  claim  against  the  estate  of  his 
decedent  must  be  brought  in  a  circuit  court,  and  not  in  a  district  court. 

Appeal  from  Pottawattamie  district  court. 

Action  upon  a  certificate  of  deposit.  The  defendant  demurred  to  the  plain- 
tiff's petition,  and  the  demurrer  was  sustained.  Prom  the  ruling  upon  the 
demurrer  the  plaintiff  appealed. 

D.  B.  Daily  and  Walter  /.  Smith,  for  appellant.  Sapp  &  Pusey,  W.  H. 
Ware,  and  Robert  Perdval,  for  appellee. 

Adams,  G.  J.  The  petition  showed  that  the  certificate  of  deposit  was  exe- 
cuted by  a  banking  firm  which  was  at  that  time  doing  business  in  Mississippi, 
and  was  composed  of  one  John  A.  Klienand  one  George  M.  Klien;  that  John 
A.  Klleu  had  died,  and  the  defendant  Bowman  had  been  appointed  administra- 
tor upon  his  estate  in  Iowa.  The  defendant  demurred  upon  the  ground  that 
the  district  court  in  which  the  action  was  brought  had  no  Jurisdiction,  for  the 
reason  that  by  statute  the  jurisdiction  to  adjudicate  upon  claims  against  an 
estate  like  the  one  in  question  had  been  conferred  upon  the  circuit  court,  and 
had  been  made  exclusive.  The  defendant  relies  upon  section  2312  of  the  Code, 
which  provides  that  "the  circuit  court  of  each  county  shall  have  original  and 
exclusive  jurisdiction  ♦  ♦  ♦  of  the  settlement  of  estates  of  deceased  per- 
sons." The  question  presented  is  as  to  whether  the  mere  adjudication  of  a 
claim  against  an  estate  is  to  be  deemed  a  part  of  the  settlement  of  the  estate. 
In  the  opinion  of  the  majority  it  is.  The  writer  of  this  opinion  thinks  that 
it  has  been  virtually  settled  adversely  to  this  right  in  McCrary  v.  Deming,  38 
Iowa,  531,  and  Crane  v.  Gfuthrie,  47  Iowa,  544;  but  the  majority  thinking 
otherwise,  the  ruling  of  the  court  in  sustaining  the  demurrer  must  be  af- 
firmed. 


Montgomery  Co.  v.  Sevebson  and  others. 

Same  v.  Sevebson  and  others. 

Same  o.  Sfillman  and  others. 

FUed  March  20. 1886. 

TAzn — Lavd  nr  LmoATiON— Rboovbby  of  Tax  Paid  bt  LmGAirr. 

Where  the  title  to  land  is  in  oontroversy,  and  A.,  one  of  the  parties,  pays  taxes 
aaaessed  thereon  for  certain  years,  and  B.,  the  opposite  party,  also  x>ayB  the  taxes,  and 
in  no  way  receives  the  benefit  of  the  payments  made  by  A.,  A.  cannot  recover  from 
B.  the  amount  so  paid  when  the  title  to  the  land  is  adjudged  to  have  been  in  B., 
bat  he  may  recover  for  taxes  paid  for  the  years  which  B.  &iled  to  pay. 

Opinion  on  rehearing. 

Beed,  J.  The  original  opinion  in  these  causes  is  published  in  64  Iowa, 
S26,  and  17  N.  W.  Rep.  197.  After  that  opinion  was  filed,  appellant  filed  a 
petition  for  a  rehearing  in  which  questions  which  were  not  discussed  in  the 
opinion  were  reargued.  A  supplemental  opinion  was  then  filed.  In  which 
the  question  mainly  relied  on  by  counsel  was  disposed  of.  See  20  N.  W.  Rep. 
458.  It  was  urged  in  the  petition  for  rehearing  that  appellant,  if  not  entitled 
to  the  lands  in  controversy,  should  have  judgment  for  the  amount  of  taxes 
paid  by  it  thereon  during  the  pendency  of  the  controversy.  This  claim,  how- 
ever, did  not  receive  attention  in  the  supplemental  opinion,  and  appellant 
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filed  a  second  petition  for  rehearing,  in  which  it  was  again  urged  upon  oar 
attention;  and,  with  the  view  of  settling  the  rights  of  the  parties  with  ref- 
erence to  that  claim,  if  the  record  should  be  found  to  be  in  such  condition  as 
that  we  could  do  so,  we  granted  a  rehearing.  We  have  examined  the  record, 
and  we  find  that  in  the  cases  against  James  Seyerson  and  Ole  Severson  there 
is  no  evidence  of  the  payment  by  plaintiff  of  any  taxes  on  the  land  in  contro- 
versy. It  is  very  clear,  therefore,  that  in  those  cases  plaintiff  is  not  entitled 
in  this  proceeding  to  any  relief  on  that  claim. 

In  the  case  against  T.  F.  Spillman  the  evidence  shows  that  for  the  years 
1871, 1878,  1875,  1876,  and  1878  both  plaintiff  and  Spillman  paid  taxes  on 
the  lands.  We  think  it  very  clear  that  plaintiff  is  not  entitled  to  recover  of 
Spillman  the  taxes  paid  by  it  for  those  years.  For  some  of  the  years  Spillman 
was  the  first  to  pay  the  taxes,  while  in  others  plaintiff  paid  first.  But,  as  he 
did  not  accept  the  benefit  of  plaintiff's  payment  for  any  of  said  years,  he 
cannot  be  compelled  to  account  to  plaintiff  therefor.  A  request  by  him  to 
plaintiff  to  make  the  payment  cannot  be  inferred  from  the  circumstances; 
such  presumed  request  being  the  ground  upon  which  the  successful  claimant 
of  lands  has  been  held  liable  to  account  to  another  claimant  who  paid  the 
taxes  thereon  while  the  title  was  in  dispute.  Qoodnow  v.  MatUton,  51  Iowa, 
555;  8.  C.  2  N.  W.  Rep.  395. 

For  1877  and  1881  plaintiff  alone  paid  the  taxes.  Under  the  rule  settled 
by  the  former  holdings  of  this  court,  plaintiff  is  entitled  to  recover  the  amount 
so  paid,  and  we  think,  under  the  general  prayer  for  relief,  it  is  entitled  to 
judgment  for  the  amount  in  this  action.  The  payment  for  1877  was  made 
February  20, 1878,  and  the  amount  paid  was  $11.59.  The  payment  for  1881 
was  made  February  20,  1882,  and  the  amount  was  $15.84.  Plaintiff  will 
therefore  have  judgment  in  this  court  for  the  amount  of  said  payments,  with 
6  per  cent,  interest  from  the  dates  they  were  respectively  made. 
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WiLLOUGHBT  o.  IRISH  and  another. 

FUed  March  9,  1886. 

Statute  of  Limitations— Pabt  Payment  on  Joint  and  Seybbal  Notx. 

A  partial  payment  upon  a  promissory  note  by  one  of  the  joint  and  several  mak- 
ers thereof,  and  indorsed  upon  it  before  the  note  is  barred  b^  the  statute  of  limita- 
tions, and  within  six  years  before  suit  brought,  is  inoperative  to  prevent  the  run- 
ning of  the  statute  as  to  the  others.^ 

Appeal  from  an  order  of  the  district  court,  Washington  county. 
Ingersoll  dk  Ovitt,  {H.  B.  Wemel^  of  counsel,)  for  appellant*  John  "Wil- 
loughby.    Uri  L,  Lamprey y  for  respondents.  Joseph  Irish  and  another. 

Vanderburgh,  J.  Willoughby  held  the  joint  note  of  Shelton  and  Irish, 
Shelton  being  the  principal  debtor.  The  latter,  before  the  statute  of  limit- 
ations had  run,  made  partial  payments  upon  the  note,  acting  severally  for 
himself.  Plaintiff  has  brought  this  action  against  both  joint  makers,  claim- 
ing that  the  separate  payments  of  Shelton  arrested  the  operation  of  the  statute 
alike  as  to  both.  The  defendant  Irish  has  answered,  setting  up  the  statute 
as  a  bar  to  plaintiff's  claim.  The  question  is  therefore  fairly  presented  for 
the  first  time  for  determination  in  this  court,  under  the  present  statute, 
whether  a  partial  payment  by  one  of  several  joint  debtors  before  a  note  is 
barred  by  the  statute,  and  within  six  years  before  suit  brought,  takes  the 
case  out  of  the  operation  of  the  statute  as  to  all  the  joint  debtors,  or  only  as 
to  the  one  who  makes  such  payment. 

Under  the  provisions  of  the  statute  then  existing  (Oomp.  St.  1858,  c.  60,  § 
24)  in  relation  to  partial  payments,  this  court  held  in  Whitaker  v.  Ricep 
(1864,)  9  Minn.  20,  (Gil.  1,)  that  the  effect  of  such  payment  made  after  the 
debt  became  due,  and  before  the  statute  had  run,  "prevents  any  interruption 
of  the  obligation  originally  assumed;"  and  hence  the  operation  of  the  limita- 
tion act  being  suspended  by  the  payment,  the  debt  was  kept  alive,  and  re- 
mained in  full  force  as  respects  all  the  debtors  or  obligors  originally  liable. 
This  construction  arose  from  the  peculiar  frame  of  the  statute,  and  was  based 
upon  the  old  doctrine  of  presumptions.  That  is  to  say,  the  presumption  of 
payment  arising  from  lapse  of  time  is  rebutted  by  the  acknowledgment  or 
part  payment  of  the  debt,  and  the  effect  thereof  is  to  continue  the  original 
debt  as  a  subsisting  obligation.  The  later  construction,  and  present  policy  of 
the  law  is  otherwise.  Statutes  of  limitation  are  considered  statutes  of  re- 
pose, intended  to  afford  security  against  stale  demands.  The  original  debt  is 
no  longer  demandable,  and  the  remedy  for  the  enforcement  of  the  obligation 
thereof  is  gone,  after  the  statute  has  run;  hence  something  more  than  a  mere 
admission  or  confession  of  its  existence  is  necessary  to  renew  it.  And  this 
distinction  is,  as  we  shall  see,  a  very  important  factor  in  the  determination 
of  the  question  presented  in  this  case. 

In  the  revision  of  1866,  the  section  above  referred  to  was  repealed,  and  the 
preceding  section(28)  amended  so  as  to  make  it  an  exact  transcript  of  the  sec- 
tion of  the  New  York  Code  upon  the  subject.  The  statute  as  amended,  and 
as  it  has  since  remained,  is  as  follows,  (Gen.  St.  1878,  c.  66,  §  24:)  '*No  ac- 
knowledgment or  promise  is  sufficient  evidence  of  a  new  or  continuing 
contract  by  which  to  take  the  case  out  of  the  operation  of  this  chapter, 
unless  the  same  is  contained  in  some  writing,  signed  by  the  party  to  be 
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charged  thereby ;  but  this  section  sha]l  not  alter  the  effect  of  any  payment  of 
principal  or  interest." 

Section  23  (St.  1858)  was,  pro  tanto,  a  transcript  of  the  New  York  statute, 
and  the  provision  incorporated  in  relation  to  the  effect  of  payments,  (section 
24,)  as  it  stood  originally,  was  incorporated  in  a  separate  section  in  the  form 
we  find  it,  the  arrangement  seemingly  being  an  intentional  departure  from 
the  New  York  statute  as  respects  the  subject  of  that  section.  Whitaker  v. 
Rice,  supra.  The  change  made  by  the  amendment  of  1866,  in  view  of  the  de- 
cision in  Whitaker  v.  Rice,  and  the  construction  which  had  previously  been 
given  to  the  New  York  statute  in  that  state,  then  well  established,  are  very 
strong  evidence  of  an  intention  on  the  part  of  the  legislature  to  adopt  the  law 
of  that  state  upon  this  subject  as  there  construed. 

Under  the  statute  there  must  be  a  promise  or  acknowledgment  or  a  part 
payment,  and  the  acknowledgment  relied  on  must  be  sufficient  to  imply  a 
promise, — 1  Smith,  Lead  Cas.  (8th  Ed.)pt.  2,988;  Denny  y,  Marett,  29  Minn. 
862;  S.  C.  18  N.  W.  Rep.  148;  Moore  v.  Bank  of  Columbia,  6  Pet.  92;— «nd 
in  respect  to  part  payments  the  same  rule  applies.  It  must  appear  that  the 
debtor  intended  to  recognize  the  obligation  of  an  entire  debt  of  which  he  has 
paid  a  part  so  as  to  imply  a  promise.  Brishin  v.  Farmer,  16  Minn.  21 6> 
(Gil.  187;)  Young  v.  Perkins,  29  Minn.  174;  8.  C.  12  N.  W.Rep,  515;  Chad- 
vnck  V.  Cornish,  26  Minn.  28;  S.  C.  1  N.  W.  Rep.  55.  "It  is  only  reliable  as 
evidence  of  a  promise,  or  from  which  a  promise  may  be  implied. "  Shoemaker 
V.  Benedict,  11  N.  Y.  185.  It  is  the  new  promise  or  contract,  upheld  by  the 
original  consideration,  which  must  be  relied  on  to  support  an  action  other- 
wise barred  by  lapse  of  time,  though  the  declaration  in  form  pursues  the  old 
contract  or  cause  of  action  as  the  ground  of  recovery.  Winchell  v.  Hicks,  18 
N.  Y.  560. 

Judge  Stobt>  in  his  masterly  discussion  of  the  subject  in  Bell  v.  Morrison, 
1  Pet.  *371,  says:  "The  revival  of  a  debt  supposes  that  it  has  been  once  ex- 
tinct and  gone;  that  there  has  been  a  period  in  which  it  has  lost  its  legal  use 
and  validity.  The  act  which  revives  it  is  what  essentially  constitutes  its  new 
being,  and  is  inseparable  from  it.  It  stands,  not  by  its  original  force,  but  by 
the  new  promise,  which  imparts  validity  to  it.  Proof  of  the  latter  is  indis- 
pensable to  raise  the  assumpsit  on  which  the  action  can  be  maintained.  It 
was  this  view  of  the  matter  that  first  created  the  doubt  whether  it  was  not 
necessary  that  a  new  consideration  should  be  proved  to  support  the  promise, 
since  the  old  consideration  was  gone.  That  doubt  has  been  overcome,  and  it 
is  now  held  that  the  original  consideration  is  sufficient,  if  recognized,  to  up- 
bold  the  new  promise,  although  the  statute  cut  it  off  as  a  support  to  the  old. 
What,  indeed,  would  seem  to  be  decisive  on  this  subject  is  that  the  new  prom- 
ise, if  qualified  or  conditional,  restrains  the  rights  of  the  party  to  its  own 
terms,  and  if  he  cannot  recover  by  those  terms  he  cannot  recover  at  all." 

Recurring  to  the  pivotal  point  in  this  case,  if  there  must,  then,  be  a  new 
promise,  express  or  implied,  to  sustain  an  action,  can  one  of  several  joint 
debtors,  from  the  mere  fact  of  the  existence  of  the  joint  liability,  and  having 
no  authority  in  respect  to  each  other  except  such  as  results  from  that  i*ela- 
tionship,  by  his  own  several  act  or  agreement  create  or  renew  a  liability  as 
against  all  snch  debtors  for  a  debt  otherwise  barred  by  limitation  ?  Logically, 
and  upon  principle,  there  can  be  but  one  answer  to  this  question.  No  such 
authority  or  agency  exists,  or  can  be  implied,  from  the  joint  contract  as  will 
authorize  one  to  act  for  and  bind  the  others  so  as  to  renew  or  extend  their 
liability,  where  the  relation  is  merely  that  of  joint  debtors.  Neither  is  the 
agent  of  the  other  to  make  a  new  contract  with  the  creditor,  or  to  bind  the 
others  by  a  new  promise  changing  or  affecting  their  legal  rights,  or  giving 
such  creditor  a  right  of  action  against  them  which  he  would  not  otherwise 
have.  And  nothing  can  be  added  to  the  exhaustive  and  satisfactory  discussion 
of  the  subject  in  BeU  v.  Morrison,  supra,  and  Van  Keuren  v.  Parmelee,  2  N. 
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Y.  323;  S.  C.  51  Amer.  Dec.  331,  and  notes:  Shoemaker  v.  Benedict,  11  N. 
Y.  184;  a  C.  62  Amer.  Dec.  101. 

But  in  Whitcomb  v.  Whiting,  2  Doug.  662,  decided  by  Lord  Mansfield 
in  1781,  it  was  held,  apparently  without  discussion  or  due  consideration,  that 
"payment  by  one  is  payment  for  all,  the  one  acting  virtually  as  agent  for  the 
rest;  and  in  the  same  manner  an  admission  b}'  one  is  an  admission  by  all, 
and  the  law  raises  the  promise  to  pay  when  the  debt  is  admitted  to  be  due." 
And  WiLLES,  J.,  adds:  "The  defendant  has  had  the  advantage  of  the  partial 
payment,  and  therefore  must  be  bound  by  it."  This  case  is  declared  by  the 
court,  in  Coleman  v.  Fohes,  22  Pa.  St.  156,  in  which  the  doctrine  was  repu- 
diated, "to  be  at  the  bottom  of  all  the  confusion  that  exists  in  the  decisions  in 
Eiisriand  and  in  this  country  on  the  subject  of  this  statute  in  relation  to  joint 
I'ebtors."  And  in  the  notes  to  Whitcomb  v.  Whiting,  in  Smith,  Lead  Cas. 
(8Ui  ifid.^  1018,  it  is  subjected  to  the  following  just  criticism:  "The  cases 
cited  fully  establish  that  when  the  original  cause  of  action  is  barred  by  the 
statute  the  plaintiff  cannot  recover  without  proving  a  new  cause  of  action, 
within  six  years,  consistent  with  that  set  fortli  in  the  declaration,  and  be- 
tween the  same  parties;  yet  in  Whitcomb  v.  Whiting  &  payment  by  one  party 
was  held  to  establish  the  liability  of  another  without  proof  of  authority  or 
ratification  as  against  the  person  thus  charged.  But  in  truth  this  decision 
was  based  upon  an  idea  wnich,  though  inconsistent  with  the  letter  and  spirit 
of  the  statute,  prevailed  for  more  than  a  century  in  the  courts  of  justice, 
that  if  the  presumption  of  payment  arising  from  lapse  of  time  was  rebutted 
by  the  acknowledgment  or  confession  of  the  defendant,  the  end  which  the 
legislature  had  in  view  was  sufficiently  attained,  and  the  plaintiff  might  re- 
cover without  proving  a  cause  of  action  within  six  years.  It  followed,  as  a 
necessary  consequence,  that  if  the  debt  was  confessed  to  exist  by  any  one 
competent  to  make  such  an  admission,  the  acknowledgment  would  be  equally 
^ood  whether  his  authority  did  or  did  not  extend  to  making  a  new  contract." 
The  case  was,  however,  generally  recognized  as  authority  in  England  until 
the  rule  was  changed  by  statute,  though  it  is  said  by  Chancellor  Kent,  in  3 
Comm.  *50:  "Of  late,  however,  the  decision  in  Whitcomb  v.  Whiting  has 
been  very  much  questioned  in  England,  and  it  seems  now  to  be  considered 
as  an  unsound  authority  by  the  court  which  originally  pronounced  it." 

In  this  country,  in  some  of  the  stiites,  the  rule  has  been  changed  by  legis- 
lation; in  others  the  doctrine  is  adhered  to  on  the  principle  of  stare  decisis; 
while  in  a  number  of  others  the  question  has  been  re-examined,  and  the  au- 
thority' of  that  case  repudiated ;  and  it  is  safe  to  say  that  the  general  tendency 
and  current  of  the  decisions  are  against  it.  In  Story,  Partn.  g  324,  the 
learned  author  sanctions  this  statement  as  to  the  state  of  the  decisions,  and 
adds:  "In  truth,  the  whole  controversy  must  ultimately  turn  upon  the  single 
point  whether  the  acknowledgment  is  a  mere  continuation  of  the  original 
promise t  or  whether  it  is  a  new  contract  or  promise  springing  out  of  and 
supported  by  the  original  consideration."  Ang.  Lim.  260,  note  5;  Wood, 
Lim.611  et  seq.;  3  Pars.  Cont.  *80;  Beitz  v.  Fuller,  10  Amer.  Dec.  693,  note; 
1  Smith,  Lead.  Cas.  (8th  Ed.)  pt.  2. 1020-1022;  Winchell  v.  Hicks,  18  N.  Y.  560; 
Wallis  y.  Randall,  81  N.  Y.  170;  LittlefleM  v.  Littlefleld,  91  N.  Y.  203; 
Levy  V,  Cadet,  17  Serg.  *  R.  126;  Bush  y.Stowell,  71  Pa.  St.  208;  Kallen- 
bach  V.  Dickinson,  100  111.  441,  and  cases;  Campbell  v.  Brown,  86  N.  C.  380; 
MiUer  v.  Miller,  48  Amer.  Rep.  738. 

Some  of  the  cases  make  a  distinction  between  the  effect  of  a  partial  pay- 
ment and  an  acknowledgment  or  express  promise,  for  the  reason  stated  in 
Whitcomb  v.  Whiting,  that  the  co-debtor  has  had  the  advantage  of  the  partial 
payment,  and  hence  should  be  bound  by  it;  but  there  would  still  be  the  same  ab- 
sence of  authority  to  speak  or  act  for  a  co-debtor  as  in  the  case  of  an  express 
promise,  and  the  doctrine  Is  equally  opposed  to  the  policy  of  limitation  acts 
considered  as  statutes  of  repose.    A  partial  payment  inures  to  the  advantage 
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of  all,  not  by  reason  of  any  agency  for  the  whole,  but  by  operation  of  law ; 
and  if  the  payment  is  rightfully  made,  he  who  pays  may  recover  of  the  others 
in  contribution,  if  tliey  ought  to  be  charged.  Bell  v.  Morrison,  mpra,  368; 
Coleman  v.  Fobes,  22  Pa.  St.  156;  S.  C.  60  Amer.  Dec.  78.  In  Campbell  v. 
Brown,  86  N.  C.  382,  the  supreme  court  of  North  Carolina,  though  obliged  to 
recognize  this  distinction  from  the  binding  force  of  previous  decisions  in  that 
state,  admit  it  to  be  unfounded ;  and  declare  that  "if  resort  were  had  to  prin- 
ciple instead  of  precedent  it  is  difficult  to  see  how,  in  any  case,  the  unauthor- 
ized acts  and  declarations  of  one  party,  though  jointly  bound,  can  be  admit- 
ted to  enlarge  the  obligations  of  another."  In  Bell  y, Morrison  the  debt  had 
already  been  barred  when  the  new  promise  was  alleged  to  have  been  made, 
and  a  further  distinction  is  suggested  between  cases  of  that  class  and  those 
where  payments  or  new  promises  have  been  made  before  the  statute  has  run; 
and  upon  this  distinction  Judge  Denio  grounds  his  dissent  in  Shoemaker  v. 
Benedict,  supra :  but  it  is  founded  upon  no  principle.  If  the  agency  exists  In 
the  one  case,  it  must  in  the  other;  and  the  same  authority  is  required  to  bind 
one  joint  debtor,  by  the  promise  or  partial  payment  of  his  co-debtor,  before  as 
after  the  six  years  have  elapsed.  There  must  be  a  new  promise,  express  or 
implied,  to  keep  a  debt  alive  as  well  as  to  revive  it.  1  Smith,  Lead.  Gas.  (8th 
EdV)  1022;  Dean  v.  Hewit,  5  Wend.  257;  Tompkins  v  Brovm,  1  Denio,  247. 
We  hold,  therefore,  generally,  that  one  of  several  joint  debtors,  holding 
that  relation  simply,  cannot,  by  his  act  or  promise,  bind  his  co^ebtors  with- 
out their  assent,  so  as  to  prevent  the  running  of  the  statute  as  to  them,  either 
before  or  after  the  statute  has  run  upon  the  original  cause  of  action.  Order 
affirmed. 

NOTB. 

For  fall  discnssion  of  the  question  of  the  statute  of  limitations,  tixid  as  to  what  sus- 
pends the  running  of  the  statute,  see  Bradley  v.  Cole,  (Iowa,)  25  N.  W.  Rep.  849,  and 
note,  851-864. 

Hespecting  the  effect  on  the  statute  of  volunianr  and  enforced  part  payiuents,  and 
part  payments  by  a  co-surety,  etc.,  see  Miner  v.  Lorman,  (Mich.)  26  N.  w.  Rep.  678, 
and  note,  679.  680. 

As  to  the  effect  on  the  statute  of  part  payment  by  an  assignee  for  the  benefit  of  cred- 
itors, see  Parsons  v.  Clark,  (Mich.)  26  N.  W.  Rep.  666,  and  note,  659. 

At  common  law  a  part  payment  made  by  one  of  the  joint  makers  of  a  note  would 
keep  the  debt  alive  as  to  all,  and  would  be  equivalent  to  a  new  promise  as  to  all. 
Mamzinger  V.  Mohr,  (Mich.)  3  N.  W.  Rep.  183 ;  Wyatt  v.  Hodson,  8  Bing.  309. 

In  most  of  the  states  the  common-law  rale  has  been  changed  by  statute.  Marienthal 
V.  Mosler,  16  Ohio  St.  566;  Quimby  v.  Putnam,  28  Me.  419. 

In  absence  of  any  statute  to  the  contrary,  payment  by  one  ioint  debtor  will  remove 
the  bar  of  the  statute  of  limitations  as  to  all,  on  the  ground  that  each  joint  debtor  is 
the  agent  of  all  the  rest  for  making  such  payment.  National  Bank  of  Delavan  y.  Cot- 
ton, (Wis.)  9  N.  W.  Rep.  926.    See  Huntington  v.  Ballon,  2  Lans.  121. 

Payment  made  upon  a  Joint  note  by  one  party  thereto,  in  the  presence  of  the  other, 
who  was  in  fact  only  a  surety,  held  to  take  the  note  out  of  the  statute  as  to  both,  in 
Mainzinger  v.  Mohr,  (Mich.)  3  N.  W.  Rep.  183. 

Part  payment  or  a  new  promise  by  one  co-surety,  under  the  Michigan  statute,  will 
not  operate  to  keep  the  obligation  auve  as  to  the  other  surety,  who  was  not  privy  to 
it,  or  in  any  way  participated  in  it.  Probate  Judge  v.  Stevenson,  (Mich.)  21  N.  W. 
Rep.  348. 

Partial  payment  by  one  partner,  after  dissolution  of  the  partnership,  will  not  oper- 
ate to  teke  the  debt  out  or  the  statute  of  limitations  as  to  another  partner.  Cronk- 
hite  V.  Herrin,  15  Fed.  Rep.  888. 

Payment  of  interest  on  a  note  drawn  by  a  firm,  by  one  of  the  members,  after  disso- 
lution of  the  firm,  but  witliin  six  years  alter  the  maturity  of  such  note,  will  renew  it 
as  against  the  statute  of  limitations.  Merritt  v.  Day,  38  N.  J.  Law,  32.  See,  to  same 
effect,  Beardsley  v.  Hall,  36  Conn.  270. 

A  promise  by  one  partner,  after  dissolution  of  the  partnership,  and  before  a  suit  is 
barrea  by  the  statute  of  limitetions,  to  pay  a  partnership  debt,  does  not  prevent  the 
running  of  the  stetute  as  to  the  other  partners,  although  the  creditor  was  ignorant  of 
the  dissolution.    Tate  v.  Clements,  16  Fla.  339. 

Payment  by  one  of  two  joint  makers,  where  not  partners,  does  not  renew  the  note  as 
to  the  other  makers.    Shutts  v.  Fingar,  (N.  Y.)  3  N.  B.  Rep.  588. 
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A  payment  bv  the  principal  maker  of  a  promiaBory  note,  before  the  statate  of  limita- 
tions has  completed  a  bar,  will  not  preyent  the  oompletioii  of  the  bar  as  to  a  oo-maker 
who  is  a  surety.    Knight  v.  ClementB,  46  Ala.  88. 

The  payment  by  the  principal,  year  by  year,  of  the  interest  on  a  joint  and  several 
promissory  note  will  prevent  the  operation  of  the  statate  of  limitations  in  fkvor  of  ar 
surety  to  the  note.    Sohindel  y.  Gates,  40  Md.  e04. 
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SUPREME  COURT  OF  NEBRASKA. 


Brigham  9.  McDowell  and  others. 
Filed  Itf  arch  24, 1886. 

1.  Estoppel— Judomsnt-^Rbb  Asjudicata. 

In  order  to  constitnte  a  former  adjudication  which  can  be  pleaded  in  bar  of  a  re- 
covery, the  Judgment  pleaded  must  be  in  an  action  between  the  same  parties  or 
their  privies,  and  upon  the  same  subject-matter,  as  the  cause  in  which  the  defense 
is  presented. 

2.  Evidenos—Pbiyilboxd  Oommxtiticatiokb— Attobnbt— Rblatiohs  with  Olixrt  Cba»- 

INO. 

Where  an  attorney  is  employed  to  prosecute  an  action  to  foreclose  a  mortgage, 
and  before  the  final  foreclosure  is  consummated,  and  during  the  litigation,  the  plain- 
tifiT  denies  the  authority  of  his  attorney  to  prosecute  a  collateral  action,  which,  if 
prosecuted,  would  work  an  estoppel  on  plaintiff,  and  wherein  a  subsequent  action 
in  which  the  question  of  the  authoritv  of  the  attome\'  to  act  becomes  important 
for  the  purpose  of  determining  the  rights  of  parties  afiected  by  the  first  decree,  it  is 
not  a  violation  of  the  law  of  privileged  communications  to  allow  the  attorney  to 
testify  as  to  his  employment,  and  as  to  the  instructions  given  him  b^  his  client^  or 
as  to  his  approval  of  the  course  pursued  by  the  attorney.  Especially  is  thi^he  case 
where  the  relation  of  attorney  and  client  has  ceased,  and  the  authority  of  the  attor- 
ney is  called  in  question  by  his  client,  and  in  case  where  equities  of  tiiird  parties 
are  to  be  settled  without  detriment  to  the  rights  of  the  client.^ 

3.  MoBTGAOB— Forbglosubb—New  Mobiqaob— Pbiobitt  of  Libn— Sbooitd  Suit  to  Cor- 

&BGT  Decree. 

A.  executed  a  mortgapre  to  B.  on  certain  lands,  to  secure  the  pavment  of  a  sum  of 
money.  Afterwards,  and  during  the  existence  of  the  lien  created  by  the  mortgage, 
A.,  upon  the  conditional  consent  of  B.,  (the  condition  being  that  the  new  security 
should  be  of  equal  value  with  the  old,)  exchanged  part  of  the  real  estate  mortgaged 
for  other  real  estate  of  less  value,  receiving  the  difference  in  cash,  and  executed  a 
new  mortgage  on  the  property  received  by  him  in  exchange  for  that  previously 
mortgaged,  receiving  a  release,  which  he  failed  to  have  recorded,  and  conveying  the 
land  described  in  the  first  mortgage  to  the  purchaser.  B.  was  a  non-resident.  The 
mortgage  was  placed  in  the  hands  of  attorneys  for  foreclosure  who  had  no  knowl- 
edge of  the  execution  of  the  second  mortgage,  nor  of  the  release  of  the  part  of  the 
property  described  in  the  first  mortgage.  They  obtained  a  decree  of  foreclosure 
against  the  property  described  in  the  first  mortgage.  Service  of  summons  upon  the 
owner  of  the  property  released  was  had  by  publication.  By  mistake  of  the  attor- 
neys, this  released  property  was  not  described  in  the  published  notice.  After  the 
decree  had  been  rendered,  the  attorneys  brought  suit  to  correct  the  decree,  and  modify 
it  so  as  to  omit  the  released  premises  and  include  that  described  in  A.'s  second  mort- 
gage. In  this  proceeding  the  purchaser  from  A.  made  a  general  appearance.  The 
decree  was  modified  as  prayed.  A.  appealed  to  the  supreme  court,  where  the  action 
was  dismissed,  on  motion  of  B.,  as  having  been  instituted  and  carried  on  without 
his  authority.  B.  had  knowledge  of  the  existence  of  t^e  second  action,  and  did  not 
disaffirm  imtil  informed  of  all  the  facts.  While  this  second  suit  was  pending,  B.'s 
attorneys  purchased  of  A.'s  grantee  the  property  released  f^rom  the  first  mortgage, 
at  about  one-eighth  of  its  value,  and  haa  the  deed  make  to  another  in  trust  for 
them.  Soon  arterwards  they  sold  the  land  for  its  value,  and  retained  the  proceeds, 
the  purchaser  having  constructive  knowledge  of  all  the  proceedings.  In  an  action 
by  this  purchaser  to  enjoin  the  sale  of  the  land  under  tne  decree,  and  for  the  pur- 
pose of  having  the  real  estate  of  A.  included  in  the  second  mortgage  sold  first,  it 
was  held  that,  as  between  such  purchaser  and  A.,  he  was  entitled  to  have  the  prop- 
er^ conveyed  by  A.'s  second  mortgage  sold  first;  but  that  after  such  sale,  if  any 
deficiency  existed,  the  land  purchased  by  him  should  be  sold  to  satisfy  the  same. 

Appeal  from  Lancaster  county. 

/.  R,  Webster  and  W.  J.  Lamb,  for  plaintiff.    Brovm  <§  Ryan  Bras,  and 
/•  8,  Gregory t  for  defendants. 

^See  note  at  end  of  case. 
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Reese,  J.  This  is  an  appeal  from  a  decree  of  the  district  court  of  Lan- 
caster county.  The  cause  was  referred  to  a  referee,  who  heard  the  evidence, 
and  reported  his  findings  of  fact  and  conclusions  of  law,  and  which  report 
was  confirmed,  and  decree  entered  in  accordance  therewith,  over  the  excep* 
tions  and  objections  of  defendants.  The  record  in  unusually  voluminous, 
and  the  report  of  the  referee  is  of  g^eat  length ;  and  we  shall  be  content 
with  a  brief  statement  of  the  case,  without  quoting  at  length  from  either. 
The  briefs  and  arguments  at  the  bar  of  this  court  abound  with  charges  and 
counter-charges  of  dishonesty  and  bad  faith  on  the  part  of  counsel  and  liti- 
gants, and,  while  there  is  much  in  the  case  from  its  inception  which  savors 
of  want  of  good  faith  and  common  honesty,  we  shall  neither  •deem  it  a  duty 
nor  a  privilege  to  apologize  for,  explain  away,  condemn,  or  criticise  the  conduct 
of  any  one  involved  in  the  case,  but  seek  to  dispose  of  the  cause,  as  it  seems 
to  demand,  in  a  rather  summary  way,  and  thus,  if  possible,  terminate  its 
long  and  expensive  career. 

In  1875,  defendants  John  S.  and  E.  Mary  Gregory  executed  to  defendant 
McDowell  their  note  for  the  sum  of  $1,000,  and,  to  secure  its  payment,  made 
a  trust  deed  or  mortgage  to  defendant  Xewman.  This  mortgage  covered  the 
S.  W.  4  of  section  20,  in  township  12  N.,  of  range  6,  and  the  E.  i  of  the  S. 
E.  J  of  section  27,  in  township  10  N.,  of  range  6.  About  one  year  thereafter 
Gregory  negotiated  an  exchange  of  property  with  one  Powell,  by  which  he- 
was  to  receive  from  Powell  lot  7,  in  block  122,  in  the  city  of  Lincoln,  and  for 
which  he  was  to  give  the  80-acre  tract  in  section  27,  and  which  was  included 
in  the  McDowell  mortgage.  McDowell  was  a  non-resident,  residing  in  New 
York,  and  his  business  was  transacted  here  by  Hartley,  Newman,  and  Leon- 
ard, who  were  connected  with  the  Lancaster  County  Bank  in  Lincoln.  It 
further  appears  that  the  land  was  considered  worth  S800  more  than  the  town 
property.  Such  representations  were  made  to  McDowell  as  to  the  benefits  to 
be  derived  from  an  exchange  of  securities  as  induced  him  to  consent  con- 
ditiomilly  to  the  exchange.  This  condition  was  that  the  title  to  the  new  se- 
curity should  be  good,  and  the  value  equal  to  the  old.  The  excliange  was 
made,  but  the  S800  received  was  not  accounted  for,  McDowell  receiving  no 
part  of  it.  The  new  mortgage  was  sent  to  McDowell,  and  the  time  of  pay- 
ment, by  his  consent,  extended  one  year.  Gregory,  by  this  deal,  secured  the 
8800  and  the  city  property,  for  the  80  acres,  the  land  in  dispute  here.  He- 
failed  to  record  the  release  of  the  mortgage,  and  also  failed  to  pay  his  note- 
The  mortgage  was  placed  in  the  hands  of  Lamb.  Billingsly,  and  Lambertson 
for  foreclosure.  Lambertson  appears  to  have  had  little,  if  anything,  to  do  ■ 
personally  with  the  matter.  The  suit  was  instituted,  but  for  the  foreclosure 
of  the  originiU  mortgage.  The  attorneys  claim  they  had  no  knowledge  of  the- 
exchange  of  securities,  and  it  seems  that  the  mortgage  on  the  city  property 
was  not  placed  in  their  hands.  Powell  was  made  a  party  to  the  action .  Being.- 
a  non-resident,  service  of  summons  was  made  by  publication.  No  mention 
was  made  of  the  80-acre  tract,  either  in  the  affidavit  for  publication,  or  in  the 
notice  as  published.  The  160  acres  in  section  20  was  described  in  both,  and 
referred  to  as  the  property  described  in  the  mortgage.  During  the  pendency 
of  this  suit,  with  the  consent  of  McDowell,  it  was  stipulated  that  a  decree 
should  be  entered  as  prayed;  that  no  stay  of  proceedings  should  be  had  by 
Gregory;  that  no  attorney's  fee  should  be  taxed  in  the  costs;  an  oi'der  of  sale 
should  be  issued,  and  the  land  sold,  but  no  judgment  for  any  deficiency  should  - 
be  entered  against  Gregory.  The  decree  was  entered,  and  in  due  time  the  om 
derof  sale  was  issued,  and  the  land  in  question  here  was  advertised  for  sale.. 
The  attorneys  having  the  matter  in  charge  ordered  a  return  of  the  order  of  sale.. . 
An  action  was  afterwards  commenced,  the  purpose  of  which  was  to  correct, 
the  former  decree  so  as  to  relieve  the  80  acreafrom  its  effects,  and,  in  its  stead, 
include  the  city  property  described  in  the  second  mortgage.  This  suit  was 
commenced  in  September,  1878.  In  December,  1879,  and  while  the  suit  was^ 
v.27N.w.no.4 — 25 
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{'pending*  Lamb  and  Billingsly,  who  were  still  the  attorneys  for  plaintiff,  and 

J.  H.  McMurtry»  purchased  the  80  acres  for  the  sum  of  $250,  and  caused  it 

to  be  conveyed  to  Harry  £.  Wells,  who  held  it  in  trust  for  them.    At  this 

time,  Lamb,  Billlngsly,  and  McMurtiy  all  knew  that  McDowell  claimed  an 

interest  in  the  land,  and  insisted  that  the  conditions  imposed  had  not  been 

--ooDaplied  with,  and  that  he  had  never  released  it  from  the  mortgage.    On  the 

vtenth  day  of  February,  1880,  and  while  said  suit  to  connect  the  decree  was 

still  pending,  Wells  conveyed  the  land  to  £.  8.  Hume,  a  sister  of  Biliingsly, 

-and  she  received  and  held  the  title  in  the  same  capacity  in  which  Wells  had  held 

iit,-^as  trustee  for  Lamb,  Billingsly,  and  McMurtry.    A  decree  was  finally 

^entered  correcting  the  former  decree  as  prayed.    Powell  appeared  in  this 

cause,  and  filed  a  general  demurrer;  but,  so  fkr  as  is  shown,  no  ruling  was 

had  thereon.    From  the  decree,  Gregory  appealed  to  the  supreme  court,  but 

the  cause  was  dismissed  without  a  hearing  on  the  merits,  McDowell  having 

appeared,  and  denied  the  authority  of  Lamb  and  Billingsly  to  prosecute  the 

-euit.     The  action  was,  upon  his  motion,  dismissed.    McDowell  v.Qregorih 

14  Xeb.  33}  S.  C.  14  N.  W.  Rep.  899.    In  1883,  Powell  and  the  plaintiff  in 

this  suit  appeared  in  the  district  court,  and  eacli  filed  motions  to  set  aside  the 

'decree,  and  for  leave  to  answer  under  the  provisions  of  section  82  of  the  Civil 

•Code.    But  Powell  having  no  interest  in  the  property  at  the  time  of  filing 

.his  motion,  and  Brigham  (plaintiff)  not  having  been  a  party  to  the  action. 

.and  having  received  his  title  after  the  decree,  both  applications  were  refused, 

and  this  holding  was  affirmed  in  Powell  v.  McDowell,  16  Neb.  424;  S.  C.  20  N. 

W.Rep.  27L 

This  action  is  now  brought  by  Brigham  to  restrain  McDowell  from  selling 
the  80  acres  referred  to,  and  to  which  he  holds  title,  or,  failing  in  that,  to  re- 
quire the  property  in  the  city  of  Lincoln  on  which  Gregory  executed  tlie  last 
mortgage  to  be  sold  first,  and  that  this  land  may  be  held  only  for  such  de- 
ficiency as  may  exist  after  such  sale.  The  referee,  by  his  findings  uf  fact  and 
conclusions  of  law,  decided  that  the  80  acres  owne^l  by  plaintiff  was  discharge<l 
from  the  mortgage,  and  that  the  toiiijiorary  injunction  should  be  made  per- 
petual, and  that  McDowell  was  entitled  to  a  decree  foreclosing  the  mortgiige 
executed  by  Gregory  on  lot  7,  in  block  122,  in  the  city  of  Lincoln,  and  that 
said  property  sliould  be  sold  to  satisfy  the  unptvid  balance  of  the  original  de- 
cree, which  was  found  to  be  1^1,496.95.  A  decree  was  entered  accordingly. 
Defendants  and  Gregory  appeal. 

A  number  of  questions  are  presented  for  decision  by  the  appellants,  some 
of  which  we  will  notice  in  the  order  in  which  they  occur. 

It  is  insisted  that  there  has  been  a  full  and  final  adjudication  of  all  ques- 
tions involved  in  this  suit  by  the  judgments  reported  in  14  and  16  !Neb.  and 
14  and  20  N.  W.  Rep.  above  referred  to.  We  cannot  so  hold.  The  first  case 
was  dismissed  by  the  supreme  court  upon  the  uncontradicted  showing  of  the 
plaintiff  McDowell  thcit  the  action  was  brought  without  his  knowledge  or 
consent:  that  he  had  not  released  the  land;  and  that  his  attorneys,  prior  to 
the  commencement  of  the  action,  had  purchased  it  for  S250,  although  it  wjia 
worth  $2,000,  and  had  caused  it  to  be  conveyed  to  a  sister  of  one  of  said  at- 
torneys to  hold  in  trust  for  them,  etc.  The  action  was  simply  dismissed  with- 
out a  final  hearing,  and  the  parties  were  restored  to  their  former  condition. 
Kothing  could  be  adjudicated  there  except  the  fact  that,  as  between  the  par- 
ties to  the  record,  the  suit  was  instituted  without  authority.  As  to  the  see- 
>ond  action,  reported  in  16  Neb.  and  20  N.  W.  Rep.,  the  only  question  there 
settled  was  that  neither  Powell  nor  Brigham  was  in  a  position  which  would 
entitle  him  to  the  benefits  of  the  provisions  of  section  82  of  the  Civil  Ckxie. 
In  order  to  constitute  an  adjudication  of  the  questions  involved  in  this  action, 
the  judgment  pleaded  must  have  been  between  the  same  parties  (or  their 
privies^  in  an  adversary  proceeding,  and  a  judgment  must  have  been  entered 
vupon  tne  merits,  or  upon  the  questions  presented  in  this  action. 
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It  is  insisted  that  plaintiff  has  an  adequate  remedy  at  lawt  and  is  therefore 
not  entitled  to  an  injunction  at  all;  that  if  his  title  fails,  his  recourse  should 
be  had  upon  the  covenants  of  his  deed.  As  between  plaintiff  and  McDowell 
alone,  this  might  be  true;  but,  as  all  parties  interested  are  before  the  court, 
it  was  proper  for  the  referee  to  consider  all  the  equities  of  the  case,  and  de- 
cide as  to  the  rights  of  all.  As  we  shall  see  further  on,  it  is  clear  that,  as  be- 
tween Brigham  and  Gregory,  the  equities  are  with  the  former,  and  the  de- 
cree should  be  entered  accordingly.    Section  429,  Civil  Code. 

Our  attention  is  called  to  the  evidence,  and  in  this  connection  it  is  claimed 
that  tlie  referee  erred  in  admitting  the  testimony  of  W.  J.  Lamb,  who  was  the 
attorney  for  defendant  McDowell  in  the  suit  for  the  foreclosure  of  the  mort- 
gage. This  testimony  related  to  the  correspondence  and  communications 
made  between  McDowell  and  Lamb  during  the  progress  of  the  litigation,  and 
while  the  relation  of  attorney  and  client  subsistod.  It  is  claimed  that  these 
communications  were  privileged,  under  the  provisions  of  section  333  of  the 
Civil  Code  and  the  well-known  principles  (A  common  law,  by  which  profes- 
sional communications  are  protected  in  order  that  the  freest  and  most  con- 
fidential relations  may  exist  between  attorney  and  client  and  be  fully  pro- 
tected. This  rule  of  law  is  too  well  settled  to  require  any  discussion  or  ex- 
amination here,  and  it  need  only  be  said  that  we  adhere  to  it  in  all  its  force 
and  its  proper  application.  But,  as  we  have  seen,  the  contest  here  is  not 
solely  between  plaintiff  and  defendant  McDowell,  but  is  also  between  plain- 
tiff and  defendant  Gregory.  If  the  mortgage  on  the  80  acres  in  question  was 
releiised  by  McDowell, — that  is,  if  thecouditions  imposed  by  him,  and  known 
to  (Jregory,  had  been  fully  met  and  complied  witli,  or  if  Gregory  had  no 
knowledge  of  any  such  failure,  and  had  received  the  unconditional  release  of 
the  mortgaged  property,  and  tran»sferred  it  to  a  bona  fide  purchfiser  in  good 
faitli,  and  all  the  mesne  conveyances  to  plaintiff  had  been  in  good  faith  and 
without  notice, — it  can  be  easily  seen  that  plaintiff's  equities  would  be  much 
greater  than  Gregory's.  In  fact;  it  cannot  be  well  doubted  that,  as  between 
plaintiff  and  Gregory,  plaintiff  would  be  entitled  to  protection.  Since  Mc- 
Dowell, by  his  effort  to  sell,  must  be  taken  as  in  a  hostile  attitude  to  plain- 
tiff, it  becomes  an  essential  and  pertinent  inquiry  as  to  whether  he  had  either 
approved  the  release  at  the  time  it  was  made,  as  being  in  compliance  with  the 
conditions  imposed,  or  whether  he  had  ratified  it  afterwards  by  knowingly 
authorizing  Lamb,  as  his  attorney,  to  reform  the  decree  when  the  alleged  mis- 
take was  discovered.  As  between  plaintiff  and  defendant  McDowell,  we  can- 
not see  that  the  decision  of  the  referee  was  a  violation  of  the  rule  invoked  by 
plaintiff.  As  we  view  the  case,  it  must  be  treated  substantially  as  if  the  deed 
from  Campbell  to  Wells  had  been  made  directly  to  Lamb  and  Billingsly,  who 
were  plaintiff's  attorneys.  The  good  faith  of  this  transaction,  or  whether  or 
not  they  could  have  been  called  upon  for  an  accounting,  or  whether  the  pur- 
chase of  the  property  was  a  violation  of  professional  ethics,  was  not  directly 
before  us,  and  need  not  be  discussed.  I^amb  and  Billingsly  were,  in  equity 
and  good  conscience  at  legist,  liable  to  plaintiff  for  the  consideration  paid  them 
for  the  land,  in  case  of  a  failure  of  his  title.  To  this  extent,  the  reh'itions  of 
McDowell  and  Lamb  and  Billingsly  were  adversary.  The  real  question  was 
one  of  authority  on  the  part  of  Lamb  and  Billingsly  to  pureue  the  courae 
adopted  by  them  in  conducting  McDowell's  suit.  If  McDowell,  with  full 
knowledge  of  all  the  facts  in  the  case,  liad  instructed  them  to  abandon  the 
mortgage  as  to  the  80  acres,  and  foreclose  as  to  the  city  property  in  its  stead, 
this  authority  and  direction  would  not  be  a  privileged  comm unication.  Gower 
V-  Emery,  18  Me.  79;  Broton  v.  Paystm^  6  N.  H.  443;  Fulton  v.  Maccracken, 
18  Md.  528;  Heister  v.  Davis,  3  Yeates,  4;  Rochester  Bank  v.  Suydam,  5  How. 
Pr.  254;  Burnside  v.  Terry,  51  Ga.  186;  ITave  v.  Baird,  12  Ind.  318;  Satter- 
lee  V.  Bliss,  36  Cal.  489;  Mitchell  v.  Bromherger,  2  Nev.  345. 

Again,  suppose  it  were  true,  and  which  must  be  assumed  to  be  the  case 
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until  the  contfary  appears,  that  the  title  of  plaintiff  was  not  tainted  bj  any 
want  of  good  faith  in  his  grantors,  and  that  McDowell,  with  full  knowledge- 
of  the  facts,  had  approved  the  relinquishment  of  the  mortgiige,  and,  based 
upon  such  approval,  the  plaintiff's  title  had  been  acquired,  it  would  be  an  in- 
fringement of  all  rules  of  right  to  say  that,  after  such  voluntary  act  on 
the  part  of  McDowell,  he  might  take  advantage  of  the  confidence  reposed  in* 
his  acts  by  the  purchaser,  and,  by  closing  the  mouth  of  his  attorney  as  to  hi» 
authority,  perpetrate  a  fraud  upon  those  who  had  relied  upon  his  conduct  and 
that  of  his  attorney.  The  rule  applicable  to  privileged  and  professional  com- 
uiunications  is  intended  for  a  shield  to  protect  the  contidence  of  the  client 
reposed  in  his  attorney,  and  not  as  an  implement  by  the  use  of  which  he  can 
defraud  others.  Taking  all  circumstances  of  the  case,  as  well  as  the  rela- 
tions of  the  parties  to  the  suit,  into  consideration,  we  think  the  referee  did 
not  err  in  hearing  the  testimony  of  Mr.  Lamb. 

By  the  testimony  and  the  report  of  the  referee  we  are  informed  that 
Gregory  first  mortgaged  the  land  in  question  to  defendant  McDowell.  After- 
wards he  succeeded  in  getting  the  city  property  substituted  as  security  in 
lieu  of  the  land,  receiving  a  written  release  from  the  trustee.  He  failed  to 
place  this  release  on  record.  In  securing  the  release  he  made  an  exchange 
of  property,  by  which  he  traded  the  mortgaged  land  for  that  which  he  mort- 
gaged in  its  stead.  He  not  only  received  the  city  property  for  the  land,  but 
also  the  sum  of  $800  in  cash.  He.  now  asks  that,  notwithstanding  the  fact 
that  he  has  once  received  full  value  for  the  land,  it  still  be  sold  under 
tlie  mortgage,  and  the  property  received  in  its  stead,  and  mortgaged  in  its 
stead,  shall  be  protected  from  sale.  We  know  of  no  rule  either  of  law  or 
equity  which  would  enable  him  to  do  this.  As  between  him  and  plaintiff, 
the  equities  are  all  one  way,  and  this  without  reference  to  the  presence  or 
want  of  good  faith  in  Lamb  and  Billingsly,  or  any  other  person,  in  afterwards 
purcliasing  the  land.  The  decision  of  the  referee  that  the  city  property  mort- 
gaged by  him  in  lieu  of  the  land  should  b$  sold,  was  right. 

The  next  question  is  as  to  whether  the  decision  of  the  referee,  that  the 
temporary  injunction  by  which  McDowell  was  restrained  from  selling  the 
80  acres  first  mortgaged  by  Gregory  should  be  made  perpetual,  was  right.  In 
order  to  a  full  understanding  of  this  question,  we  here  quote  the  «5Ist,  32d» 
33d,  34th,  35th.  and  36th  findings  of  the  referee,  to-wit: 

"(31)  I  find,  about  the  seventli  of  September,  1878,  the  so-called  second  suit 
was  instituted  in  the  name  of  Peter  A.  McDowell  against  the  defendant  Greg- 
ory e^  a/.,  in  which  it  was  alleged,  in  substance,  among  otlier  things,  the  mak- 
ing, executing,  and  delivering  of  the  note  and  trust  deed  as  herein  referred 
to,  and  the  execution  of  the  second  trust  deed  lierein  named,  and  in  which  it 
was  allegerl  that  the  said  80-acre  tract  had  been,  by  arrangements  made  in 
1876,  released  therefrom  by  Peter  A.  McDowell,  at  the  instance  and  request 
of  the  Gregorys,  and  the  lots  named  in  the  second  trust  deed  taken  in  lieu  of 
the  80  acres;  tliat  the  Gregorys  had  fraudulently  retained  the  said  relesise  in 
their  possession,  and  had  not  placed  the  same  on  record,  and  they  had  con- 
cealed the  fact  of  such  alleged  release  from  the  knowledge  of  the  said  Peter 
A.  McDowell's  attorneys,  and  that  the  said  stipulation  upon  which  the  de- 
cree in  the  first-mentioned  suit  had  been  obtained,  was  obtained  through 
fraud  and  misrepresentations  practiced  upon  said  McDoweirs  attorneys*  and 
in  which  it  was  further  alleged  that  the  debt  was  still  in  full  force  and  un- 
satisfied; and  that  such  facts  had  not  been  discovered  by  McDowell  or  his  at- 
torneys until  after  the  rendition  of  the  decree  in  the  above-mentioned  suit. 
A  prayer  of  this  petition,  in  substance,  was  that  the  fii-st-named  decree 
should  be  vacated  as  to  the  80  acres,  and  that  a  decree  of  the  foreclosure 
should  be  made  which  should  include  in  its  terms  160  acres  of  land,  and  lot  7» 
in  block  122,  a  more  particulai*  statement  of  the  allegations  of  which  will  be 
found  in  the  petition  which  is  a  pai't  of  the  bill  of  exceptions  herein. 
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"(32)  I  find  that  on  the  sixteenth  day  of  December,  1878,  Martin  L.  Pow- 
-ell  entered  appearance  in  said  action,  and  on  May  24,  1879,  he  filed  in  said 
action  his  general  demurrer  to  the  said  petition  therein  filed,  which  demurrer 
was  never  ruled  upon;  that  on  October  10,  1879,  Powell  had  leave  to  plead 
in  said  action,  and  that  said  Powell  made  no  further  appearance  in  said  court. 

"(33)  That  on  the  sixteenth  day  of  December,  1879,  pending  a  prosecution 
of  the  said  action,  the  said  Campbell  and  her  husband  conveyed  the  said  80 
acres  of  land  to  one  Harry  E.  Wells,  the  consideration  expressed  in  said  deed 
being  the  sum  of  S250;  that  said  Wells  was  a  mere  dry  trustee,  the  beneficiary 
of  tlie  trust  being  Walter  J.  Lamb,  Billingsly,  and  McMurtry,  the  said  Lamb 
and  Billingsly  being  two  of  the  attorneys  of  the  said  McDowell  in  the  said 
foreclosure  proceedings. 

"(34^  I  find  that  prior  to  the  said  conveyance  to  the  said  Wells,  and  ever 
since  aoout  the  nineteenth  of  April,  1878,  tlie  said  Lamb  and  Billingsly,  as 
McDowell's  attorneys,  and  who  were  two  real  purchasers  under  said  last- 
named  deed,  had  notice  from  McDowell  that  McDowell  claimed  and  insisted 
that  he  had  never  released  said  80  acres,  except  conditionally, — that  is,  upon 
the  conditions  as  sliown  in  the  findings  above  named,  referring  to  the  letter 
of  said  McDowell  of  April  19,  1878, — and  that  their  purchase  was  with  actual 
notice  of  McDowell's  claim  as  there  made. 

*'(35)  I  find  that  in  December,  1878,  said  McDowell,  with  Bowers  H.  Leon- 
ai-d,  were  in  Lincoln,  Nebraska,  and  at  the  time  had  an  interview  with  Wal- 
ter J.  Lamb,  and  that  at  that  time  said  Lamb  told  McDowell  that  he  had  com- 
menced or  would  commence  an  action  to  have  the  house  and  lot  substituted 
as  eecarity  for  the  80  acres. 

"(36)  I  find  that  on  the  tenth  day  of  February,  1880,  the  said  H.  E.  Wellscon- 
veyed  the  said  80-acre  tract  to  E.  S.  Hume,  a  sister  of  L.  W.  Billingsly,  who 
was  merely  a  dxy  trustee,  holding  title  for  the  benefit  of  said  Lamb,  Billingsly 
and  McMurtry,  which  conveyance  was  made  pending  the  prosecution  of 
the  said  second  suit. " 

By  these  findings  it  appears  that,  while  the  decrees  were  in  existence  by 
which  the  land  in  question  was  made  subject  to  the  lien  of  the  mortgage,  and 
its  sale  ordered,  and  while  Lamb  and  Billingsly  were  McDoweirs  attorneys, 
they,  with  McMurtry,  purchased  the  land  for  much  less  than  its  value,  and 
caused  the  title  to  be  conveyed  to  another  as  their  trustee.  It  cannot  be 
questioned  that  the  remarkably  low  price  for  which  the  land  was  purchased 
was  owing  to  the  existence  of  the  decree  against  it,  procured  by  them.  It 
would  seem,  also,  that  the  necessity  for  a  trustee  bore  some  relation  to  that 
fact,,  and  to  this  we  might  add  the  conveyances  from  one  trustee  to  another. 
The  action  to  substitute  the  city  property  for  the  land  was  pending,  and  this 
was  also  under  their  direction,  although  in  the  name  of  another  attorney. 
Powell  appeared  in  this  second  action.  The  question  of  the  original  jurisdic- 
tion of  the  court  over  the  land,  by  reason  of  the  omission  of  I^mb  and  Bil- 
lingsly to  include  this  land  in  the  notice,  now  becomes  wholly  unimportant. 
It  cannot  be  of  any  avail  to  Lamb  and  Billingsly,  or  anyone  purchasing  from 
them,  with  either  actual  or  constructive  notice  of  the  proceedings.  The  de- 
cree stands  to-day  unchanged,  the  decree  of  the  district  court  ordering  the 
substitution  of  the  property  having  been  reversed  in  McDowell  v.  Gregory, 
supra.  Neither  Lamb  and  Billingsly,  nor  their  grantees  with  notice,  can 
acquire  any  rights  in  the  land  as  against  McDowell.  The  profits  so  quickly 
made  by  Lamb  and  Billingsly  should  have  inured  to  the  benefit  of  their  cli- 
^•nts.  But  it  seems  they  did  not.  The  land  was  under  the  decree  when  they 
sold  it.  They  knew  this,  and  of  course  warranted  against  it,  not  only  by  the 
conveyance  of  their  trustee,  but  also  by  their  representations  as  to  the  condi- 
tion of  the  title  when  certifying  to  the  abstract.  While  it  appears  that  Mc- 
Dowell had  knowledge  of  the  proceedings  to  change  the  decree,  it  also  appears 
that  when  he  ascertained  all  the  facts  he  disaffirmed  the  action  of  his  attor* 


Digitized  by  VjOOQ  IC 


390  .  THE   NORTHWESTERN   REPORTER.  [Neb. 

neys,  and  upon  his  motion  «and  showing  the  cause  was  dismissed,  and  the  de- 
cree as  originally  entered  allowed  to  stand.  An  opportunity  was  offered  to  his 
attorneys,  when  their  authority  w:is  questioned,  to  sustain  their  action,  but 
tliey  saw  proper  not  to  do  so.  As  between  McDowell  and  plaintiif,  it  is  clear 
thai  the  land  should  be  liable  to  be  sold  to  satisfy  the  decree. 

The  decree  of  the  district  court  must  therefore  be  modified,  to  the  extent 
that  in  case  a  deficiency  remains  after  the  sale  of  said  lot  7,  in  block  122, 
then  an  order  of  sale  will  issue  for  the  sale  of  the  land  here  in  question  to 
satisfy  the  same.    Decree  accordingly. 

NOTE. 

For  a  discussion  of  the  question  of  privileged  commnnication  between  attorney  and 
client,  see  Romberg  v.  Hughes,  (Neb.)  26  N.  W.  Rep.  351,  and  note,  354. 

A  common  attorney  of  two  or  more  parties,  adverse  in  interest,  cannot  testify  in  a 
suit  between  one  of  them  and  a  third  person,  to  communications  made  between  them 
in  his  presence,  before  suit,  while  he  was  acting  as  such  attorney  in  respect  to  the  mat- 
ter in  question.    Root  v.  Wright,  84  N.  Y.  72. 

A  practicing  attorney  also  carried  on  a  liquor  store.  R.,  one  of  his  clients,  called  on 
him  there,  and  in  pre^ience  of  several  others,  put  a  supposed  case  to  him,  and  asked 
liim,  if  such  a  case  existed,  would  there  be  any  liability.  The  attorney  gave  his  opin- 
ion, and  asked  if  the  case  put  was  a  certain  real  transaction,  and  R.  said  that  it  was. 
No  such  case  was  then  pending.  R.  paid  no  fee,  there  was  no  general  retainer,  and  the 
attorney  was  never  engaged  in  the  real  case.  The  supposed  case  afterwards  arising,  the 
attorney  testiiiedon  the  trial,  to  the  interview,  and  that  he  did  not  consider  ttiatR.  was 
advising  with  him  as  counsel  at  that  time.  Held,  imj)roper.  Bacon  v.  Frisble,  80  N. 
Y.  394. 

A  client  wrote  to  his  attorney  to  bring  a  suit  for  divorce  at  once,  so  that  his  wife  might 
have  time  to  think  of  the  matter,  and  perhaps  consent  to  a  quiet  separation  without 
public  scandal.  He  also  orallv  instructed  him  to  withdraw  the  suit  if  a  jury  trial  could 
not  be  avoided.  In  an  action  by  the  attorney  for  his  compensation  for  tne  services  ren- 
dered in  and  about  such  divorce  suit,  it  was  held  that  evidence  of  those  instructions- 
was  proper.    Snow  v.  Gould,  74  Me.  640. 
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In  re  Beed,  Adm'r,  etc.,  tj.  Thompson. 
Filed  March  24.  1886. 

1.  JuDOMBWT— Opening  Judgment  by  Non-Resident  Heibs. 

Where  proceedings  were  had  under  the  statute  to  enforce  specific  performance  of 
a  contract  alleged  to  have  been  made  by  a  vendor,  since  deceased,  and  a  decree  is  en- 
tered in  favor  of  the  lien  of  vendee  requiring  the  administrator  to  execute  a  deed,  the 
heirs  of  the  vendor,  wlio  were  non-residents  of  the  state  while  the  action  was  pend- 
ing, and  on  whom  no  other  service  was  had  other  than  by  publication  of  a  notice 
in  a  newspaper  in  the  county  where  the  land  was  situate,  and  who  had  no  actual 
notice  of  the  pendency  of  the  action,  may,  at  anytime  within  five  years  from  the- 
entry  of  the  decree,  apply  to  the  court,  under  section  82  of  the  Code,  for  leave  to 
open  the  judgment  and  be  let  in  to  defend. 

2.  Same — Affidavit  by  Attorney. 

The  affidavit  that  the  party  seeking  to  open  the  judgment  '*  had  no  actual  notice- 
of  the  pendencv  of  the  suit  in  time  to  ajppear  in  court  and  make  his  defense  "  ordi- 
narily should  be  made  by  the  party  himself.  But  if,  from  the  particular  circum- 
stances of  the  case,  an  attorney  nas  personal  knowledge  of  the  want  of  such  notice, 
and  makes  an  affidavit  accordingly,  it  will  be  sufficient  to  sustain  the  order,  where 
there  are  no  counter-affidavits. 

Appeal  from  Butler  county. 

Myers^  Eoana  &  Steele ,  for  plaintiff.     Marquette^  Deweese  cfc  Hall  and  W. 
S.  Hamilton,  for  defendant. 

Maxwell,  C.  J.    In  April,  1883,  the  administrator  of  the  estate  of  Kobertr. 
Francis,  deceased,  filed  a  petition  in  the  district  court  of  Butler  county,.. 
wherein  he  alleged  that  Robert  Francis  died  on  the  seventh  day  of  January,.. 
1883,  intestate,  leaving  a  widow  and  one  minor  child;  that  \V.  K.  Heed  was 
thereupon  appointed  administrator  of  his  estate,  and  has  duly  qualified,  and 
is  acting  as  such  administrator;  that  on  the  day  and  year  named  one  Thomas- 
Thompson  died  intestate,  leaving  no  widow  or  heirs  in  America,  and  none- 
whatever  to  the  knowledge  of  petitioner ;  that  H.  R.  Craig  was  duly  appointed, 
and  is  acting  jis  administrator  of  his  estate;  that,  during  the  life-time  of  said. 
deceased  parties,  said  Francis  worked  as  a  farm  hand  for  said  Thompson,  at 
his  request,  for  over  eight  years,  for  which  Thompson  had  never  paid  hint 
anything  whatever;  that  prior  to  the  death  of  said  parties,  and  in  payment 
for  said  services,  said  Thompson  executed  and  delivered  to  said  Francis,  a.- 
contract  in  writing,  in  which  he  agreed  to  execute  and  deliver  to  said 
Fnincis  a  good  and  sufficient  warranty  deed  for  the  E.  f  of  the  S.  W.  J  of" 
section  32,  in  township  13,  range  3,  in  Butler  county,  which  contract  was  in- 
full  force  and  effect  at  the  death  of  said  parties,  but  has  been  lost.     The 
prayer  is  for  a  conveyance  of  said  real  estate  by  the  administrator  as  provided 
by  the  statute.    To  this  petition  Craig,  as  administrator,  filed  an  answer  as 
follows:  **  Admits  that  said  parties  died  as  alleged;  that  the  said  parties  were- 
appointed  administrators  as  alleged;  that  said  Thompson  died  seized  of  said> 
real  estate;  that  said  Francis  did  work  for  said  Thompson  as  alleged;  but  he  • 
had  no  personal  knowledge  of  the  execution  and  delivery  of  said  written* 
contract;  that  one  brother  and  four  sisters  of  Thompson  live  in  Ireland,  and 
a  cousin  named  McBride  in  Ohio,  and  that  they  intend  to  appear  and  claim 
the  estate." 

In  March,  1883,  the  cause  was  tried,  and  a  decree  rendered  as  prayed  for* 
in  the  petition;  and  a  deed  appears  to  have  been  executed,  although  it  is  not 
so  stated  in  the  record.    Sometime  in  the  year  1885,  the  exact  date  does  not 
appear,  one  W.  S.  Hamilton  made  an  affidavit  wherein  he  swears  that  he  is 
one  of  the  attorneys  of  record  for  Jane  Thompson,  Martha  Wyndham,  Eliza . 
Colton,  and  Sarah  Hamilton,  and  that  said  parties  are  the  heirs  at  law  of. 
Thomas  Thompson,  who  died  in  Butler  county,  Nebraska,  January  7,  1883, . 
intestate,  leaving  no  widow;  that  at  the  commenceuient  of  the  action,  sai(L 
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parties  were  and  are  residents  of  Ireland;  that  said  parties  have  a  complete 
defense  to  said  petition;  that,  during  the  pendency  of  the  action,  said  parties 
hmX  no  actual  notice  of  the  same  in  time  to  appear  in  said  court,  and  make 
their  defense,  etc.  Afterwards,  said  parties  filed  an  answer  to  the  petition, 
verified  by  the  same  attorney.  In  August,  1885,  the  court  made  the  follow- 
ing order:  "This  cause  came  on  for  hearing,  after  due  notice  to  the  peti- 
tioner, W.  iN".  Reed,  upon  the  motion  of  Jane  Thompson,  Martha  Wyndham, 
Sarah  Hamilton,  and  Eliza  Colton,  heirs  of  Thomas  Thompson,  deceased,  to 
open  a  decree  heretofore  rendered  in  this  action,  and,  after  hearing  the  evi- 
dence and  argument  of  counsel,  the  court  finds  that  no  other  service  upon 
said  Martha  Wyndham,  Jane  Tijompson,  Sarah  Hamilton,  and  Eliza  Colton, 
heirs  of  Thomas  Tliompson,  deceased,  was  had  in  this  case,  than  by  publica- 
tion in  the  Butler  County  Press;  and  it  appearing  to  the  satisfaction  of  the 
court  by  the  evidence  that  the  said  Martha  Wyndham,  Jane  Thompson,  Sarah 
Hamilton,  and  Eliza  Colton  are  interested  in  the  estate  of  Thomas  Thomp- 
son deceased,  and  that  during  the  pendency  of  the  action  said  Martha  Wynd- 
ham, Jane  Thompson,  Sarah  Hamilton,  and  Eliza  Colton  had  no  actual  notice 
thereof,  and  that  they  have  a  defense  to  the  same,  it  is  therefore  considered 
that  the  decree  heretofore  rendered  in  this  case  be,  and  the  same  is  hereby, 
set  aside,  and  that  they  be  permitted  to  defend. ''  The  entering  of  this  order» 
is  the  error  complained  of. 

Section  82  of  the  Code  provides  that  "a  party  against  whom  a  judgment  or 
order  has  been  rendered,  without  other  service  than  by  publication  in  a  news- 
paper, may,  at  any  time  within  five  years  after  the  date  of  the  judgment  or 
order,  have  the  same  opened,  and  be  let  in  to  defend.  Before  the  judgment 
or  order  shall  be  opened,  the  applicant  shall  give  notice  to  the  adverse  party 
of  his  intention  to  make  such  an  application,  and  shall  file  a  full  answer  to 
the  petition,  pay  all  costs,  if  the  court  require  them  to  be  paid,  and  make  it 
appear  to  the  satisfaction  of  the  court  by  afiidavit  that  during  the  pendency 
of  the  action  he  had  no  actual  notice  thereof  in  time  to  appear  in  court  and 
make  his  defense;  but  the  title  to  any  property,  the  subject  to  the  judgment 
or  order  sought  to  be  opened,  which  by  it,  or  in  consequence  of  it,  shall  have 
passed  to  a  purchaser  in  good  faith,  shall  not  be  affected  by  any  proceeding 
under  this  section,  nor  shall  they  affect  the  title  to  any  property  sold  before 
judgment  under  an  attachment.  The  adverse  party,  on  the  hearing  of  an 
application  to  open  a  judgment  or  order,  as  provided  by  this  section,  shall  be 
allowed  to  present  counter-affidavits,  to  show  that  during  the  pendency  of 
the  action  the  applicant  had  notice  thereof  in  time  to  appear  in  court  and 
make  his  defense." 

The  authority  of  plaintiff  to  institute  an  action  against  the  administrator 
of  Thompson's  estate  is  derived  from  sections  323, 324,  325,  and  326  of  chap- 
ter 23,  Comp.  St.,  relating  to  decedents.  Section  329  of  that  chapter  provides 
that,  "whenever  any  person  who  is  bound  by  any  contract  to  convey  real 
estate  shall  die  before  making  the  conveyance,  the  person  entitled  tliereto 
may  have  a  bill  in  chancery  to  enforce  the  specific  performance  of  the  con- 
tract by  his  heirs,  devisees,  or  the  executor  or  administrator  of  the  deceased 
party  who  made  the  contract,"  etc. 

It  is  unnecessary,  in  this  connection,  to  trace  the  history  of  these  several 
fprovisions.  The  object  is  apparent,  viz.,  to  provide  a  mode  for  the  enforce- 
ment of  a  contract  made  by  the  decedent  in  his  life-time.  The  parties  inter- 
ested in  the  decedent's  estate  are  proper,  if  not  necessary,  parties  to  the  pro- 
ceeding, in  order  that  they  may  have  an  opportunity  to  make  any  defense 
known  to  exist  against  the  claim.  The  parties  should  be  the  same  as  in  an 
action  for  specific  performance.  The  administrator  is  a  mere  trustee,  whose 
power  to  convey  is  derived  entirely  from  the  decree  of  the  court.  As  a  gen- 
eral rule,  a  decree  for  specific  performance  between  an  administrator  of  the 
estate  of  the  vendor  and  the  surviving  party  to  the  contract  will  be  rendered 
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whenever  such  performance  would  be  decreed  in  an  action  between  the  orig- 
inal parties,  if  living,  unless  some  intervening  equities  controlling  the  case 
have  arisen  since  the  death  of  the  contractor.  Will.  Eq.  Jur.  269;  Hill  v. 
Ressegrieu,  17  Barb.  162. 

While  the  defendants  who  have  been  permitted  to  answer  in  this  case  were 
not  made  parties  to  the  action,  still,  if  their  answer  is  true,  they  have  an  in- 
terest in  the  property,  the  subject  of  the  action,  and,  in  order  that  their  rights 
in  the  property  may  be  determined,  we  see  no  objection  to  permitting  tiiem 
to  defend.  Had  the  affidavit  to  open  the  default  been  made  by  the  parties 
themselves  instead  of  one  of  their  attorneys,  it  would  have  been  more  satis- 
factory. It  should  at  least  show  his  means  of  knowledge.  While  the  stat- 
ute does  not  in  terms  require  the  affidavit  to  be  made  by  the  party  seeking  to 
open  the  default,  it  is  pretty  clear  that  such  was  the  Intention,  as  ordinarily 
it  would  be  difficult  for  A.  to  swear  that  B.  was  not  apprised  of  certain 
facts.  There  may  be  such  cases,  however,  where,  from  peculiar  circum- 
stances, the  knowledge  of  the  want  of  notice  is  possessed  by  the  attorney,  and 
we  must  presume  such  peculiar  circumstances  existed  in  this  case,  as  there 
are  no  counter-affidavits.  There  is  no  error  apparent,  therefore,  in  granting 
the  order. 

The  order  of  the  court  below  is  affirmed. 


Wabd  V,  Lafebtt  and  others. 

Filed  March  24.  1S86. 

i.  Ikfaut— Mabriags  Durino  Nonagx. 

Where  a  female  marries  while  under  16  years  of  age,  and  continues  to  cohabit 
with  her  husband  after  arriving  at  that  age,  her  minority  ends,  and  she  is  legally 
qualified  to  convey  her  real  estate  by  deed. 
2.  Bams— DiBAFfiBHANCE  of  Deed  bt,  whkn. 

A  minor  who  has  conveyed  his  real  estate  must  disaffirm  the  deed  within  a  rea- 
sonable time  after  becoming  of  age,  or  be  barred  of  that  right. 

Appeal  from  Seward  county. 

S.  J.  Tuttle,  for  plaintiff.    Leess  Bras,,  for  defendants. 

Maxweli^  C.  J.  In  May,  1873,  the  plaintiff,  being  then  about  14  years 
of  age,  was  married  to  J.  G.  Ward,  and  they  have  lived  together  continu- 
ously from  that  time  to  the  present  as  husband  and  wife.  In  February,  1876, 
ahe,  as  the  minor  heir  of  Abigail  Henderson,  deceased,  became  vested  by  a 
patent  from  the  United  States  of  the  title  to  the  E.  J  of  the  S.  W.  J  of  section 
24,  township  12,  range  3,  in  Seward  county,  and  in  January,  1877,  while 
living  on  said  land  with  her  husband,  she  sold  and  conveyed  the  same  to  one 
Laferty,  who  conveyed  to  one  Whitney,  who  was  in  possession  when  this 
action  was  commenced.  On  the  trial  of  the  cause  the  court  found  "that 
plaintiff  on  the  sixteenth  day  of  May,  1873,  was  married  to  J.  G.  Ward,  and 
continuously  from  thence  hitherto  they  have  lived  together  as  husband  and 
wife,  and  that  said  Sarah  J.  Ward,  on  the  twentieth  day  of  January,  1877, 
being  at  that  time  more  than  seventeen  (17)  years  old,  and  at  the  time  resid- 
ing on  said  real  estate  with  her  husband,  for  a  fair  and  valuable  considera- 
tion, sold  and  conveyed  said  real  estate  to  the  defendant  Laferty,  her  said 
husband  joining  with  her  in  said  conveyance;  that  thereafter,  plaintiff, 
with  her  husband,  resided  on  the  said  real  estate  as  the  tenants  of  said  Laf- 
erty, and,  after  the  said  plaintiff  had  arrived  at  the  age  of  18  years,  she,  with 
her  husband,  vacated  said  real  estate,  and  turned  the  possession  thereof  over 
to  the  said  Laferty."  The  court  rendered  judgment  in  favor  of  the  defend- 
ants, and  dismissed  the  action.    The  plaintiff  appeals. 

This  action  was  brought  October  15,  1881.    Two  questions  are  presented: 


Digitized  by  VjOOQ iC 


394  THE  NOETHWESTKBN  REPORTER,  [Nebt 

First,  the  authority  of  the  plaintiff  to  execute  the  deed  to  Lafertj;  and,  «ee* 
oTid,  her  right  to  disaffirm  the  conveyance  when  she  became  18  years  of  age. 

Section  1,  c.  52,  Corap.  St.,  provides  that  "in  law  marriage  is  considered  a 
civil  contract,  to  which  the  consent  of  parties  capable  of  contracting,  is  essen- 
tial.^ Section  2.  **At  the  time  of  marriage  the  male  must  be  of  the  age  of 
eighteen  years  or  upwards,  and  the  female  of  the  age  of  sixteen  years  or  up- 
wards."  Section  1,  c.  84,  provides  that  "all  male  children  under  twenty-one 
and  all  females  under  eighteen  years  of  age  are  declared  to  be  minors;  but  in 
case  the  female  marries  between  the  age  of  sixteen  and  eighteen  her  minority 
ends."  Section  83,  c.  25,  provides  that  "a  petition  to  annul  a  marriage  on 
the  ground  that  one  of  the  parties  was  under  the  age  of  legal  consent  may  be 
exhibited  by  the  parent  or  guardian  entitled  to  the  custody  of  such  minor; 
but  in  no  case  shall  such  marriage  be  annulled  on  the  application  of  a  party 
who  was  of  the  age  of  legal  consent  at  the  time  of  the  marriage;  nor  when 
it  appears  that  the  parties,  after  they  had  attained  the  age  of  consent,  had 
freely  cohabited  as  man  and  wife."  Section  2,  c.  53,  provides  that  "a  married 
woman,  while  the  marriage  relation  subsists,  may  bargain,  sell,  and  convey 
her  real  and  personal  property,  and  enter  into  a  contract  with  reference  to 
the  same,  in  the  same  manner,  and  to  the  same  extent,  and  with  like  effect  aa 
a  married  man  may  in  relation  to  his  real  and  personal  property."  Section 
42,  c.  73,  provides  that  "any  real  estate  belonging  to  a  married  woman  may 
be  managed,  controlled,  leased,  devised,  or  conveyed  by  her,  by  deed  or  by 
will,  in  the  same  manner  and  with  like  effect  as  if  she  were  single." 

It  will  be  seen  that  the  statute  declares  that  in  case  the  female  marries 
between  the  ages  of  16  and  18  years  her  minority  ends.  The  same  result  will 
follow  if  she  marries  while  under  16  years  of  age,  and  continues  to  live  with 
her  husband  until  after  she  is  16  years  of  age.  The  marriage  of  a  fem^de 
under  16  years  of  age  is  not  void,  but  voidable  only,  at  her  election,  at  anv 
time  before  she  arrives  at  the  age  of  legal  consent.  If  the  parties  separate 
during  such  nonage,  and  do  not  cohabit  together  afterwards,  the  marriage  is- 
voidable. 

Section  2,  c.  25,  Comp.  St.,  provides  that  "if,  however,  the  parties  continue 
to  live  together  as  husband  and  wife,  after  the  parties  arrive  at  the  age  of 
legal  consent,  it  is  an  affirmance  of  the  marriage,  and  can  thereafter  be  dis- 
solved only  for  some  of  the  causes  which  entitle  the  parties  to  a  divorce.  It 
is  claimed  by  the  appellant,  however,  that  section  1,  c.  34,  Comp.  St.,  "that 
if  a  female  marries  between  the  age  of  16  and  18  her  minority  ends,"  applies 
alone  to  such  females  as  marry  while  they  are  between  16  and  18  years  of 
age.  This  certainly  would  be  a  very  narrow  construction  to  give  to  the 
statute.  In  no  case  can  it  be  said  that  a  marriage  which  has  taken  place 
while  the  female  was  under  16  years  of  age  is  beyond  the  power  of  revocation 
until  she  has  arrived  at  the  age  of  16,  and  has  affirmed  it  by  continued  co- 
habitation with  her  husband.  It  is  then  a  perfect  marriage,  and  beyond  the 
power  of  the  parties  to  revoke  the  same  because  of  nonage.  The  marriage 
being  affirmed,  the  wife  ceases  to  be  a  minor,  and  may  enter  into  contracts 
in  relation  to  her  separate  estate  in  the  same  manner  as  her  husband.  The 
deed  in  this  case,  therefore,  being  executed  when  the  wife  was  about  17  years 
of  age,  is  Viilid  and  binding  upon  her. 

2.  But  even  if  the  plaintiff  had  been  a  minor  when  this  conveyance  was 
made,  still  the  record  shows  that  she  accepted  a  lease  from  Laferty,  and  con- 
tinued to  reside  on  said  premises  until  after  she  was  18  years  of  age,  when, 
with  her  husband,  she  voluntarily  surrendered  possession  to  her  grantee,  and 
there  is  no  evidence  that  she  attempted  to  disaffirm  her  deed  until  she  brought 
this  action.  While  there  is  some  conflict  in  the  authorities  as  to  the  length 
of  time  within  which  a  minor,  after  coming  of  age,  may  disaffirm  a  contract, 
we  think  the  better  rule  is  that  it  must  be  within  a  reasonable  time.  Jen- 
kins V.  Jenkins,  12  Iowa.  195;  Wright  v.  Germain,  21  Iowa,  585;  Jones  v. 
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Janes,  46  Iowa,  466;  Qreen  v.  Wilding,  59  Iowa,  679;  S.  C.  13  N.  W.  Rep. 
761 ;  8Umt  v.  Merrill,  35  Iowa,  47. 

In  Qoodnaw  v.  Empire  Lumhei-  Co,,  31  Minn.  468,  S.  C.  18  N.  W.  Rep. 
283,  the  supreme  court  of  Minnesota  held  that  a  minor  who  had  executed  a 
conveyance  of  real  estate  must  disaffirm  it  within  a  reasonable  time  after  he 
becomes  of  age,  or  be  barred  of  the  right  to  do  so.  The  opinion  contains  a 
very  full  citation  of  authorities,  both  for  and  against  the  proposition,  and  the 
subject  is  ably  discussed.  It  is  said:  "The  right  of  a  minor  to  disaffirm  on 
coming  of  age,  like  the  right  to  disaffirm  in  any  other  case,  should  be  exer-* 
cised  with  some  regard  to  the  rights  of  others, — with  as  much  regard  to  those 
rights  as  is  fairly  consistent  with  due  protection  to  the  riglits  of  the  minor." 
This  we  think,  is  a  fair  statement  of  the  law.  In  a  number  of  cases  cit^d  it 
^was  held  three  years  was  not  within  a  reasonable  time,  and  we  must  so  hold. 

The  judgment  of  the  district  court  is  affirmed. 


White  Lake  Lumber  Co.  t>.  Stone. 
Piled  Marcli  24,  1886. 

1.  Appeal— FiNDiKGs  Sustained. 

The  finding  of  a  trial  court  upon  a  qnestlon  of  fact,  upon  which  there  is  a  con- 
flict of  testimony,  will  not  be  molested  unless  clearly  wrong.  Evidence  examined, 
and  the  decision  of  the  district  court  held  to  be  supported  thereby. 

2.  Principal  and  Aoe.vt — Agent's  Rkpri-ssentationr—Estoppel  of  Principal. 

Where  an  aj^ent  waa  intrusted  witli  the  business  of  carrying  on  a  lumber  yard, 
with  authority  to  sell  and  deliver  lumber  lor  cash  or  on  credit  as  he  saw  proper;  to 
collect  and  receive  the  money  of  his  principal,  file  and  enforce  mechanita'  liens  or 
not,  as  he  deemed  best, — this  would  constitute  him,  so  far  as  third  persons  with- 
out notice  of  any  limitation  would  be  concerned,  the  general  agent  of  his  princi- 
pal, and  the  principal  would  be  bound  by  a  representation  or  statement  made  to 
such  third  party  that  no  lien  or  claim  was  made  or  would  be  made  upon  certain 
property,  for  the  iiuprovemeiit  of  which  Lumber  had  been  furnished  by  the  agent 
for  the  principal,  and  which  statement  induced  such  third  party,  relying  thereon, 
to  purchase  the  property  referred  to.  In  such  case  it  was  held  no  error  for  the 
court  to  refuse  to  hear  testimony  to  prove  a  want  of  authority  upon  the  part  of 
the  agent  to  waive  the  right  to  file  and  assert  a  mechanic's  lien ;  it  being  conceded 
that  the  party  making  tlie  purchase  had  no  knowledge  of  the  absence  of  such- au- 
thority. 

3.  Mechanic's  Lien,  when  Attaches. 

The  law  does  not  give  a  mechanic's  lien  which  can  be  enforced,  without  first 
complying  with  the  terms  of  the  statute  in  filing  the  necessary  amount  and  affi- 
davit in  the  office  of  the  county  clerk  of  the  proper  county.  Prior  to  tlie  filing  of 
such  affidavit  the  mechanic  or  furnisher  of  material  has  no  such  interest  in  the  real 
estate  as  would  require  a  relinquishment  in  writing  under  the  statute  of  frauds. 

Appeal  from  Johnson  county. 

8.  P.  Davidson,  for  plaintiff.    T,  Appleget  c6  Son,  for  defendant. 

Reese,  J.  This  is  an  action  to  foreclose  a  mechanic's  lien  for  lumber,  etc.» 
furnished  for  the  construction  of  a  dwelling-house  on  the  land  of  defendant 
Janovsky.  The  petition  of  the  plaintiff  contains  the  usual  averments  in 
actions  of  the  kind,  with  the  aditional  allegation  that  defendant  Stone  claims 
some  title  to  the  property  which  is  junior  and  inferior  to  the  lien  of  plain- 
tiff. Janovsky  failed  to  answer,  and  default  was  entered  against  him.  De- 
fendant Stone  answered,  aifd  alleged  therein  that  he  had  purchased  the  land 
upon  which  the  building  was  constructed,  after  the  construction  thereof; 
but  before  purchiising,  he  applied  to  the  agent  of  plaintiff,  in  charge  of  its 
business,  and  who  had  sold  the  lumber  to  Janovsky,  for  the  purpose  of  as- 
certaining whether  the  said  plaintiff  had  or  claimed  a  mochanic's  lien  on  the 
property,  and  that  he  was  inf4)rmed  by  tiie  agent  that  plaintiff  had  no  lien  or 
claim  upon  the  premises,  nor  any  claim  against  Janovsky  which  should  be- 
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come  a  lien  thereon ;  that,  relying  upon  the  representations,  statements,  and 
promises  of  such  agent,  he  purchased  the  property.  The  cause  was  tried  to 
the  couit,  who  found  in  favor  of  plaintiff  as  against  defendant  Janovskj, 
and  rendered  judgment  for  the  amount  claimed,  but  in  favor  of  defendant 
Stone  as  to  the  lien,  and  refused  to  order  the  sale  of  the  real  estate.  From 
the  decree  dismissing  the  action  as  against  Stoned  plaintiff  appeals. 

It  appears  from  the  record  that  the  whole  account  against  Janovsky  amount- 
ed to  $310.80.  Of  this  •IGO.SO  had  been  paid,  leaving  a  balance  of  $150. 
The  last  item  of  the  account  was  furnished  November  26,  1883.  The 
purchase  was  made  by  Stone  on  the  ninth  day  of  January,  1884.  The 
affidavit  and  account  were  filed  in  the  office  of  the  county  clerk  on  the  twenty- 
third  of  February  following.  Upon  the  trial,  defendant  Stone  testified  very 
positively  that  a  day  or  two  before  making  the  purchase,  and  pendijig  the  ne- 
.^otiations,  he  called  upon  the  agent  of  plaintiff  at  its  usual  place  of 
business,  and  inquired  particularly  if  there  were  to  be  any  claims  against  the 
land,  and  if  Janovsky  owed  anything  for  lumber,  etc.,  and  that  he  was  in- 
formed by  the  agent  that  he  had  a  note  for  the  balance  due,  but  that,  if  Stone 
€ould  make  the  trade,  to  do  so.  and  he  would  not  be  molested;  that  no  lien 
would  be  claimed  or  asserted  in  case  the  trade  was  made;  that  as  part,  at 
9east,  of  the  consideration  would  be  a  store  in  Crab  Orchard,  where  the  agent 
and  defendant  Stone  resided,  he  could  get  the  payment  out  of  the  store,  etc. ; 
and  that,  relying  on  the  statements  and  representations  thus  made,  he  made 
the  trade.  This  testimony  is  in  part  corroborated  by  that  of  B.  F.  Stone, 
who  testified  that  the  agent  informed  him  that  if  the  trade  went  on  he  would 
get  his  pay  out  of  the  store.  The  agent,  J.  H.  Hanna,  testified,  on  rebuttal, 
that  Stone  came  to  the  office  of  plaintiff  about  the  time  stated  by  him,  and  in- 
'quired  whether  there  were  any  claims  on  the  Janovsky  place,  and  he  informed 
liim  there  were  not,  and  that  there  were  no  liens  on  the  property;  but  that  he 
further  said  that  if  the  trade  was  made  Janovsky  would  pay  him  out  of  the 
money  received,  and  that  if  he  did  not  do  so  the  lien  would  be  filed.  The 
witness  did  not  remember  saying  that  he  would  get  the  money  out  of  the 
store  if  the  trade  was  made. 

It  is  Insisted  that  the  finding  of  the  trial  court  is  not  supported  by  suffi- 
•cient  evidence,  and  that  for  that  reason  the  decree  should  be  reversed.  Upon 
this  feature  of  the  case,  we  have  only  to  say  that,  in  accordance  with  the 
settled  rule  of  law  in  this  state,  where  the  testimony  is  conflicting,  the 
verdict  or  finding  in  the  trial  court  will  be  sustained  unless  clearly  wrong. 
We  not  only  find  sufficient  evidence  in  this  record  to  sustain  the  finding, 
but  we  are  of  the  opinion  that  it  is  supported  by  the  preponderance  of  the 
testimony.    The  finding  will  not,  therefore,  be  molested  on  that  ground. 

Plaintiff  sought  to  show,  by  the  testimony  of  the  witness  Hanna,  its  agent, 
and  by  that  of  its  vice-president,  that  Hanna  had  no  authority  to  waive  the 
taking  of  liens  in  any  other  method  except  upon  payment  of  the  lien  itself. 
This  was  objected  to,  and  upon  plaintiff's  counsel  stating,  in  answer  to  an 
inquiry  of  the  judge,  that  he  did  not  propose  or  expect  to  prove  that  either 
Janovsky  or  Stone  had  any  knowledge  of  such  fact,  the  objection  was  sus- 
tained. This  is  assigned  as  error.  In  this  we  see  no  error,  As  to  the  legal 
proposition  presented,  we  concede  as  sound  substantially  all  that  is  claimed 
by  plaintiff's  counsel;  that  is,  that  an  agent  employed  for  a  special  purpose 
-derives  from  such  employment  no  general  authority  from  his  principal,  and 
that  such  agent  would  not  be  at  liberty  to  exercise  his  discretion  in  the  choice 
of  a  mode  of  performing  his  duty  if  some  one  mode  is  fixed  by  usage  or  or- 
ders, etc.  But  we  think  the  record  shows  that  Mr.  Hanna  was  the  general 
agent  of  the  plaintiff  for  the  transaction  of  its  business  at  Crab  Orchard.  He 
had  authority  to  sell  lumber,  either  for  cash  or  on  credit;  to  receive  and  re- 
ceipt for  money,  and  to  collect  by  suit;  to  make  affidavits  to  accounts,  and 
secure  mechanic's  liens  or  not,  as  he  saw  fit;  and,  upon  p^ment,  to  satisfy 
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and  caned  liens  which  he  had  secured,  and  such  other  things  as  might  be 
necessary  to  carry  out  these  general  duties.  It  would  be  unreasonable  to  say 
that  it  was  his  special  duty  to  secure  a  lien  in  this  particular  case,  or  to  file 
and  secure  liens  in  all  cases.  The  matter  was  and  must  have  been  left  to  his 
discretion  and  judgment.  Now,  assuming  the  finding  of  the  court  to  be  cor- 
rect, that  by  his  conduct  and  representations  the  agent  induced  Stone  to  make 
the  purchase,  relying  upon  the  statement  and  promise  that  no  lien  existed, 
and  none  would  be  claimed,  this  being  within  his  apparent  autliority,  no  good 
reason  could  be  found  why  Stone  should  not  be  protected  from  a  lien  filed  a 
month  and  a  half  after  his  purchase.  If,  therefore,  Hanna  was  apparently 
the  general  agent  of  plaintiff  for  the  transaction  of  its  business  at  Crab  Or- 
chard, intrusted  with  the  control  of  its  business,  it  is  very  clear  that  he  had 
authority  to  depend  upon  the  integrity  and  ability  of  Janovsky  to  pay  the 
debt  in  question,  without  seeking  the  advantage  of  a  mechanic's  lien,  and  his 
promise  to  do  so  would  bind  his  principal. 

It  is  not  deemed  necessary  to  discuss  the  question  presented  involving  the 
statute  of  frauds.  At  the  time  the  promise  was  made  there  was  no  mechan- 
ic's lien  to  be  surrendered  or  canceled,  no  estate  to  convey,  no  instruments  in 
writing  necessary.  Plaintiff  had  no  lien  it  could  enforce  without  a  compli- 
ance with  the  statute.  Tliis,  by  its  agent,  it  agreed  not  to  do.  Bights  of 
other  parties  liaving  been  acquired  by  this  agreement,  plaintiff  cannot  now 
repudiate  it  to  their  damage. 

The  ruling  of  the  district  court  being,  in  our  opinion,  correct,  the  same  is^ 
affirmed. 


Gould  v.  Louohran  and  others. 

Filed  March  24,  1886. 

1.  JuDOMBWi^-Ck)RRBcrioN— Collateral  Attack  by  Injunction. 

Where  a  justice  of  the  peace  has  jurisdiction  of  the  subject-matter  and  the  parties, 
a  judgment  rendered  by  him,  after  the  expiration  of  the  timefixed  by  statute,  must 
be  corrected  by  a  direct  proceeding  for  that  purpose,  and  will  not  be  enjoined  upon 
that  ground  alone. 

2.  Same— Injunction. 

A  court  of  equity  will  not  enj[oin  a  judgment  at  law  unless  it  appears  that  the 

Elaintiif  has  a  valid  defense,  winch,  by  reason  of  fraud,  accident,  or  circumstances 
eyund  his  control,  etc.,  he  was  unable  to  avail  himself  of. 

Appeal  from  Douglas  county. 

A.  Bevins,  for  plaintiff.  /.  J,  O^Connor  and  C.  A,  Baldwin^  for  defend- 
ant. 

Maxwell,  C.  J.  This  action  was  brought  in  the  district  court  of  Doug- 
las county,  by  the  plaintiff  against  the  defendant,  to  enjoin  the  collection  of 
a  judgment  rendered  by  a  justice  of  the  peace  against  him  for  $100.  On  the 
trial  of  the  cause  in  the  court  below  Judgment  was  rendered  in  favor  of  the 
defendant,  and  the  action  dismissed.  The  plaintiff  appeals.  No  copy  of  the 
petition  is  set  out  in  the  record,  and  there  is  no  very  definite  statement  of  what 
it  contains  in  the  abstract.  The  principal  facts  appear  to  be  these:  That  in 
November,  1882,  Loughran  brought  an  action  against  the  plaintiff,  before 
August  Weiss,  a  justice  of  the  peace,  to  recover  the  sum  of  $200,  alleged 
damages  for  the  wrongful  suing  out  of  an  attachment;  that  on  the  eighteenth 
of  tliat  month  said  justice  rendered  judgment  by  default  in  favor  of  Lough- 
ran, and  against  the  plaintiff  herein,  for  the  sum  of  $100;  that  within  10 
days  thereafter  the  defendant  in  that  action  (plaintiff  in  this)  made  applica- 
tion to-open  said  judgment,  and  be  let  in  to  defend;  that  the  judgment  waa 
conditionally  set  aside,  and  the  case  set  for  trial  on  tlie  lif th  day  of  December, 
1882;  that  on  that  day  a  trial  was  had,  and  judgment  rendered  for  $100  and 
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costs;  that  at  the  conclusion  of  said  trial,  the  justice  said:  ''I  shall  be  obliged 
to  render  a  judgment  against  the  defendant  for  JIIOO."  He  might  have  said: 
"I  render  a  judgment,"  etc.  It  is  claimed  that  the  last  judgment  was  not 
entered  on  the  justice's  docket  until  on  or  about  February  20, 1883,  when  an 
execution  was  issued  thereon. 

The  sole  ground  upon  which  relief  is  sought  is  the  want  of  authority  to 
render  judgment  at  the  time  stated,  and  Fom  v.  Meacham^  6  Neb.  530,  is 
cited  in  support  of  the  rule  contended  for.  In  that  case  Fox  was  a  justice  of 
the  peace  before  whom  a  criminal  complaint  was  made  by  Meacham  against 
one  Collins.  After  hearing  the  case  the  justice  discharged  the  prisoner,  and 
rendered  judgment  against  the  state  for  costs.  Afterwards  he  issued  execu- 
tion upon  this  judgment  against  Meacham,  and  caused  his  property  to  be 
sold  by  the  officer  executing  the  writ.  Meacham  thereupon  brought  an  ac- 
tion against  Fox  to  recover  for  damages  sustained  by  him  for  the  wrongful 
issuing  of  the  execution  and  sale  of  his  property.  On  the  trial  of  the  cause, 
there  being  no  judgment  against  Meacham  on  the  docket  of  the  justice,  it 
was  sought  to  obtain  an  order  to  permit  Fox  to  amend  his  docket  entry  in 
the  criminal  case  against  Collins,  to  show  a  judgment  against  Meacham  for 
costs  in  that  action,  upon  the  ground  that  the  prosecution  was  malicious, 
and  that  he  so  intended  his  record  to  be  made.  The  court  held  that,  after 
the  entry  of  judgment  by  Fox  in  the  criminal  case,  "he  could  do  nothing  more 
in  tlie  premises,  and  had  no  authority  to  amend,  change,  or  modify  the  judg- 
ment. "  That,  we  think,  is  a  correct  statement  of  the  law,  but  it  has  no  appli- 
cation to  this  case.  It  clearly  appears  from  the  record  that  the  judgment 
was  actually  rendered  by  Weiss  in  a  case  in  which  he  had  jurisdiction ;  and 
the  judgment,  if  erroneous,  can  only  be  corrected  by  a  direct  proceeding  for 
that  purpose.  If  the  judgment  was  not  actually  entered  upon  the  docket 
within  the  time  prescribed  by  law,  that  fact  may  be  made  to  appear;  and  if  a 
material  error  has  been  committed,  the  court,  in  a  direct  proceeding  for  that 
purpose,  will  correct  it.  But  courts  of  equity  do  not  interfere  with  judg- 
ments at  law  unless  it  is  made  to  appear  that  the  plaintiff  has  a  valid  defense 
which  he  was  unable  to  avail  himself  of  by  fraud,  accident,  or  circumstances 
beyond  his  control.  Horn  v.  Queen,  4  Neb.  108;  Hendrickson  v.  Hinckley, 
17  How.  443. 

The  facts  in  this  case  did  not  authorize  the  interposition  of  a  court  of 
equity,  and  the  judgment  is  affirmed. 
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Parker  «.  Kuhn  and  others. 

Filed  March  24, 1886. 

EZCKFETOHS — BiLL  OF  EXCBPTIONS  WITHHELD  BT  JdDGB. 

Where  a  bill  of  exceptions  with  certain  proposed  amendmenta  of  the  adyerse 
party,  was  submitted  to  a  judge  for  his  signature,  and  held  by  hi  in  In  an  apparent 
effort  to  have  the  attorneys  agree  upon  certain  points,  and  was  signed  after  more 
than  six  months  had  elansed  from  the  entering  of  the  decree,  fula,  that  the  party 
was  not  thereby  deprived  of  the  right  of  appeal. 

Motion  to  dismiss. 

George  W,  Doane,  for  the  motion.     H.  D.  Bstabrook,  contra. 

Maxwbll,  C.  J.  A  motion  is  made  by  the  attorney  for  the  plaintiff  "to 
dismiss  the  appeal,  for  the  reason  that  the  transcript  of  the  proceedings  in 
siiid  case  was  not  filed  in  the  office  of  the  clerk  of  the  supreme  court,  and  the 
cause  docketed  therein,  within  six  months  after  the  rendition  of  the  decree 
in  said  cause  by  the  district  court"  From  the  certificate  of  the  judge,  it  ap- 
pears that  the  cause  was  tried  at  the  October,  1883,  term  of  the  Douglas 
-county  district  court,  and  was  taken  under  advisement  until  the  June  term, 
1884.  of  that  court,  at  which  time  a  decree  was  rendered;  that  said  term  closed 
on  the  fifteenth  of  September,  1884,  an  adjournment  sine  die  being  had  at 
that  time;  that  thereafter,  and  as  no  date  is  given,  presumably  within  the 
time  authorized  by  law,  a  bill  of  exceptions  was  presented,  by  the  attorney 
for  the  defendants,  to  the  judge  for  his  signature,  together  with  proposed 
amendments  by  the  attorney  for  the  plaintiff;  that  ceitain  exhibits  used  on 
the  trial  were  not  attaclied  to  the  bill,  which  the  plaintiff's  attorney  insisted 
should  be  attached,  but  which  the  defendants'  attorjjey  proposed  to  supply  by 
an  admission.  The  attorneys  seem  to  have  disagreed  as  to  the  terms  of  the 
admission.  Afterwards  the  bill  was  again  presented  to  the  judge,  "with  an 
admission  as  to  the  legal  effect  of  the  exhibits  as  testimony"  made  and  signed 
by  counsel  for  defendants;  that  the  attorney  still  objected  to  the  signing  of 
the  bill  without  the  exhibits,  but  upon  the  "admission  of  counsel  as  to  their 
elTect  and  counsel  for  defendants  thereupon  filed  and  attached  another  and 
broader  admission,  when,  upon  further  consideration,  I  allowed  and  signed 
tlie  bill;  that  these  proceedings  occupied  the  time  from  one  term  of  court 
to  another,"  etc.,  the  bill  being  signed  March  8,  1886.  The  attorney  for  the 
defendants  has  filed  an  affidavit  showing  that  the  delay  in  signing  the  bill  was 
not  his  fault;  that  both  plaintiff  and  defendants  derive  title  from  the  same 
source,  and  that  the  exhibits  referred  to  were  patents  from  the  United  States 
for  "the  land  in  controversy,  and  mesne  conveyances  from  the  patentees  to 
Parker,  as  well  as  all  the  court  proceedings  in  the  numerous  foreclosure  pro- 
ceedings, and  the  files  therein." 

No  objection  is  made  by  the  plaintiffs  attorney  to  the  correctness  of  the 
bill  as  signed,  nor  is  there  any  evidence  tending  to  show  that  the  delay  was 
unnecessary,  or  was  caused  by  the  fault  of  the  attorney  for  the  defendants; 
nor  is  the  objection,  in  the  motion,  to  the  bill,  because  signed  after  the  au- 
thority of  the  judge  had  ceased. 

The  only  question  for  determination  is,  shall  the  defendants  be  deprived  of 
their  right  of  appeal  by  the  delay  of  the  judge  in  signing  the  bill?  We 
think  not.  It  is  a  well-established  rule  that  where  an  individual,  in  the  pros- 
ecution of  a  right,  does  everything  which  the  law  requires  him  to  do,  and  he 
fails  to  obtain  his  right  by  the  neglect  or  misconduct  of  a  public  officer,  the 
law  will  protect  him.  Smiley  v.  Sampson,  1  Neb.  83;  Lytle  v.  Arkansas ,  9 
How.  333;  Dohson  v.  Dohson,  7  Neb.  296;  Lauderback  v.  Boyd,  1  Ashm. 
380;  Noble  v.  Houk,  16  Serg.  &  K.  421;  Railroad  Co.  v.  McPherson,  12  Neb. 
480;  S.  C.  11  N.  W.  Rep.  739;  Curran  v.  Wilcox,  10  Neb.  449;  S.  C.  6  N.  W. 
R«p.  762. 
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In  the  case  last  cited,  a  correct  copy  of  the  stenographic  report  of  the  testi- 
mony containing  the  exceptions  was  not  furnished  to  the  attorneys  for  the 
plaintiff  in  error  within  40  days  after  the  adjournment  of  court  sine  die,  but 
the  court  held  that  the  ?ittorneys  had  a  right  to  rely  on  the  stenographic  re- 
porter for  a  transcript  of  the  oral  proceedings  in  court,  and  could  not  be  de- 
prived of  a  bill  of  exceptions  by  the  failure  of  such  reporter  to  prepare  the 
bill  within  the  time  fixed  by  law.  It  is  said,  (page  452,)  "The  law  will  not 
permit  the  plaintiff  to  be  prejudiced  in  his  rights,  by  reason  of  the  failure  of 
an  officer  of  the  court  to  do  his  duty."  That  rule  applies  in  this  case.  The 
same  bill,  substantially,  as  signed,  seems  to  have  been  presented  to  the  judge 
for  his  signature.  The  delay  in  signing  the  same  no  doubt  arose  from  a  de- 
sire on  his  part  to  have  the  bill,  if  possible,  satisfactory  to  both  the  plaintiff 
and  defendants,  and  not  to  prejudice  the  rights  of  either  in  any  respect.  This 
is  apparent  from  the  papers  in  the  case.  But  no  appeal  could  be  taken  until 
"a  certified  transcript  of  the  proceedings  had  in  the  cause  in  the  district  court" 
could  be  obtained  and  filed  in  the  supreme  court;  and,  as  there  is  no  objec- 
tion that,  since  the  defendants  obtained  the  signing  of  the  bill  of  exceptions,, 
there  has  been  any  delay  on  their  part,  the  motion  is  overruled. 
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SUPREME  COURT  OF   WISCOySTN. 


QuNDRY,  as  Adm'r,  etc.,  v.  Estate  of  Henry,  Deceased. 
Filed  March  16.  1886. 

1.  Testamentary  Law— Legacy  Does  not  Vest  until  apteb  Administration. 

When  personal  property  is  left  by  will  as  a  residuary  legacy  it  does  not  vest  im- 
mediately in  the  legatee,  but  in  the  executors  by  operation  of  law,  subject  to  distri- 
bution as  in  a  case  of  intestacy.  Melma  v.  Ffidevy  59  Wis.  192;  S.  0. 18  N.  W.  Rep. 
265. 

2.  Same— Facto  of  Case  Applied. 

A  banker,  as  administrator  of  B.'s  estate,  collected  money  and  deposited  the  same 
in  his  bank,  and  then  died,  leaving  his  widow  as  legatee,  and  named  P.  as  executor 
in  his  will.  P.  was  subsequently  appointed  administrator  rfe  bonis  non  of  B.'s  es- 
tate, and  thereupon  paid  to  B.'s  estate  from  his  own  money  the  amount  due  it  from 
the  banker's  estate,  which  was  apparently  solvent.  Held,  that  P.  was  entitled  to  re- 
cover from  the  banker's  estate  the  amount  so  advanced  to  B.'s  estate. 

Appeal  from  circuit  court,  Iowa  county. 

This  is  a  claim  against  tho  estate  of  William  T.  Henry,  deceased,  first  de- 
termined in  the  eounty  court  and  then  on  appeal  in  the  circuit  court.  The 
circuit  court  found  in  effect  (2)  that,  for  raahy  years  prior  to  his  death.  Will- 
iam T.  Henry  was  a  banker  at  Mineral  Point';  (3)  that  January  18,  1881,  he 
was  appointed  administrator  of  the  estate  of  Martin  Phelan,  deceased;  that, 
as  such  administrator,  he  received  a  large  amount  of  personal  property  be- 
longing to  Phelan's  estate;  tliat  the  moneys  so  received  were  deposited  in  his 
own  bank,  not  as  a  special  deposit,  but  generally,  and  the  account  was  kept 
of  receipts  and  disbursements  in  the  matter  of  said  Phelan's  estate,  on  t)ie 
bank-books,  as  credits  and  debts  with  the  bank;  (4)  that  William  T.  Henry 
died  July  2, 1883;  (4)  and  at  that  time  the  books  of  the  bank  showed  the  bal- 
ance due  Phelan's  estate  to  be  $6,756.02;  (6)  that  said  Parmele  was,  at  the 
time,  and  for  many  years  had  been,  the  cashier  of  the  bank;  (5)  that  said 
Henry,  by  his  last  will  and  testament,  gave  all  his  property,  real  and  per- 
sonal, to  his  widow,  Emma  Henry,  absolutely;  (6)  that  July  6,  1883,  the 
widow  decided  to  continue  the  said  banking  business,  without  change  in  the 
bank-books,  and  on  that  day  opened  the  bank  as  "Henry's  Bank,"  and  the 
accounts  of  depositors  were  continued  on  the  bank-books  as  though  William 
T.Henry  were  still  living, and  said  Parmele  continued  as  the  manager  of  the 
bank,  and  such  management  continued  until  April  11,  1884;  that  said  Par- 
mele and  William  T.  Henry,  Jr.,  were  named  as  executors  in  said  will,  M'ith 
directions  that  they  should  not  be  required  to  give  any  bond;  that  the  will 
was  admitted  to  probate,  September  4,  1883;  that  said  Parmele  and  Henry, 
Jr.,  thereupon  accepted  the  trust,  and  entered  upon  the  duties  of  such  trust; 
that  October  2,  1883,  said  Parmele  was  also  appointed  administator  de  bonis 
nan  of  Phelan's  estate,  and  he  forthwith  qualified  as  such,  and  entered  upon 
the  discbarge  of  the  duties  of  such  trust,  but  made  no  inventory  of  Phelan's 
estate;  (6)  that  April  11,  1884,  said  widow,  Emma  Henry,  made  an  jissign- 
ment  of  all  her  property  to  Joseph  H.  Grundry  for  the  benefit  of  her  creditors; 
thnt  a  few  weeks  after,  said  Gundry  resigned  as  such  assignee,  and  May  28, 
1884,  was  succeeded,  under  an  order  of  court,  by  Phillip  Allen,  Jr. ;  that  May 
7,  1884,  said  Parmele  and  Henry,  Jr.,  resigned  as  executors  of  the  will  of 
William  T.  Henry,  deceased,  and  June  10,  1884,  said  Phillip  Allen,  Jr.,  was 
appointed  administrator  of  the  estate  of  William  T.  Henry,  deceased,  with 
the  will  annexed,  and  he  forthwith  duly  qualified  as  such,  and  entered  upon 
the  duties  of  such  trust;  (10)  that  said  Parmele,  as  administrator  de  bonis  non 
of  Phelan's  estate,  never  drew  out  of  the  bank  the  said  amount  so  due  to  its 
credit;  that  the  same  remained  in  the  bank,  credited  on  the  books  thereof  to 
v.27N.w.no.5— 26 
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Phelan's  estate;  that  Parmele,  as  administrator  de  bonis  nan  of  Phelan's  es- 
tate, collected  1^50,  and  deposited  that  in  the  bank  to  the  credit  of  Phelan's 
estate,  April  4, 1884;  that  between  the  day  last  mentioned  and  April  10, 1884, 
said  Parmele  drew  out  of  tlie  bank  various  amounts  in  cash,  United  States 
bonds*  and  notes,  to  the  amount  of  $6,937.17,  as  funds  belonging  to  Phelan's 
estate,  and  tiie  same  was  accounted  for  by  him  In  the  county  court  on  the 
settlement  of  that  estate;  (11)  that  one  of  the  charges  against  Phelan's  estate 
upon  the  bank-books,  and  being  a  part  of  said  last-named  sum,  was  for  notes 
to  the  amount  of  Sl,435,  drawn  out  of  the  bank  by  him  April  10,  1884;  that 
Parmele  collected  one  of  those  notes  to  the  amount  of  S200,  leaving  in  bis 
hands  in  notes  $1,235;  that  Parmele  drew  out  said  notes  to  pay  those  entitled 
under  the  final  order  of  distribution  in  Phelan^s  estate,  upon  his  accounting 
therein  as  such  administrator  de  bonis  non;  (12)  that  by  adding  to  the 
$(3,756.02  mentioned  in  the  fourth  finding  the  $50  in  the  tenth  finding,  the 
amount  w^  $6,806.02,  which  included  the  notes  Parmele  drew  out  of  the 
bank  as  above  stated,  and  left  a  balance  overdrawn  by  Parmele  as  adminis- 
trator de  bonis  non,  and  due  from  Phelan*s  estate  on  the  books  of  the  bank, 
of  $131.17;  (12)  that  while  Parmele,  as  administrator  de  bonis  non,  held  the 
$1,235  in  notes,  mentioned  in  the  eleventh  finding,  said  Allen,  as  such  as- 
signee, brought  an  action  of  replevin  for  the  same,  and  at  the  same  time,  as 
such  administrator,  commenced  proceedings  in  the  county  court  to  recover 
two  of  the  notes  which  had  been*given  to  William  T.  Henry  in  his  life-time; 
that  eight  of  said  notes  had  been  executed  and  received  by  the  bank  since 
William  T.  Henry's  death;  (13)  that  the  attorney  for  Parmele  and  the  attor- 
neys for  Allen,  as  such  assignee  and  administrator,  entered  into  a  stipulation 
in  said  replevin  suit  and  proceedings  commenced  by  Allen  to  obtain  said  notes, 
to  the  effect  that  Parmele  should  surrender  the  notes  to  Allen,  and  that  such 
surrender  should  not  prejudice  any  claim  Parmele  might  file  in  the  county 
court  against  the  estate  of  William  T.  Henry,  and  in  pui*suance  thereof  the 
notes  were  thereupon  so  surrendered;  (15)  that  Parmele,  as  administrator  de 
bonis  non  of  Phelan's  estate,  paid  to  the  paities  entitled  thereto,  on  the  dis- 
tribution of  said  Phelan's  estate,  the  full  amount  that  the  said  county  court 
found  to  be  due  from  William  T.  Henry  as  administrator,  and  from  himself 
as  administrator  de  bonis  non;  that,  in  making  such  payments  in  place  of 
sfiid  notes  so  surrendered  to  Allen,  he  paid  out  his  own  money  to  the  amount 
of  $1,103.83,  being  the  difference  between  said  $1,235  of  notes  mentioned  in 
the  eleventh  and  twelfth  findings  and  the  $131.17  overdrawn  mentioned  in 
the  fourteenth  finding;  (7)  that  in  March  or  April,  1884,  two  of  the  heirs  of 
Phelan's  estate  demanded  of  Parmele  a  settlement  of  that  estate;  that  pur- 
suant to  that  demajDd  Parmele  filed  an  account  therein  in  the  county  court, 
purporting  to  show  the  transactions  of  William  T.  Henry  and  himself,  as  ad- 
ministrators of  Phelan's  estate;  (7  and  8)  that  June  10,  1884,  the  first  day 
appointed  for  the  hearing  of  said  account,  said  Allen,  as  such  administrator 
and  assignee,  appeared  with  his  attorneys,  and  filed  objections  to  the  allow- 
ance of  Parmele's  account  in  Phelan's  estate,  but  subsequently,  and  before 
the  final  hearing,  withdrew  the  same;  (9)  that  November  11, 1884,  a  final  or- 
der was  made  by  the  county  court  in  Phelan's  estate,  whereby  it  was  deter- 
mined that  the  balance  due  Phelan's  estate  from  William  T.  Henry  at  the 
time  of  his  death,  after  deducting  credits,  was  $12,785.85,  and  the  same  was 
charged  to  Parmele  as  administrator  de  bonis  non  of  Phelan's  estate;  and  was 
made  up  of  $7,187,68  cash,  $2,596.92  notes,  and  $3,001.25  of  receipts  held  by 
Henry,  at  the  time  of  his  death,  for  advance  to  heira;  that  Parmele  was  en- 
titled to  a  credit,  for  sundries,  $2,012.58;  also  $3,001.25  by  way  of  said  re- 
ceipts, and  that  he  still  had  in  his  hands  $4,529.24  cash,  and  $744.85  made 
up  of  four  notes  named.  And,  as  conclusions  of  law,  the  circuit  court  found, 
in  effect,  that  said  Parmele  should  be  allowed  said  sum  of  $1,103.83  as  against 
William  T.  Henry's  estate,  with  interest  thereon  from  November  3,  1884» 
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when  his  chiim  was  filed  in  the  county  court;  that  the  payaient  of  the  county 
court  disallowing  said  claim,  and  against  said  Parmele  for  costs,  be  reversed; 
^nd  directing  the  administrator  to  pay  said  claim,  the  same  as  other  claims 
allowed  against  said  William  T.  Henry's  estate  in  the  course  of  administra- 
tion; and  further  directed  that  a  certified  copy  of  the  judgment  be  filed  in 
the  county  court  dated  April  3, 1885.  From  the  judgment  entered  in  accord- 
ance with  said  findings,  and  the  whole  thereof,  the  said  Allen,  as  such  ad- 
ministrator of  said  estate  of  William  T.  Henry,  brings  this  appeal.  Since 
this  appeal,  the  death  of  Parmele  has  been  suggested  in  this  court,  and  his 
administrator,  Joseph  H.  Gundry,  has  been  substituted  as  plaintiff  in  his 
4Stead.  • 

Reese  <k  Carter  and  J.  If.  Smith  for  respondent.  Wilson  <k  Mcllhon^  for 
appellant. 

Cassoday,  J.  The  only  question  presented  is  whether  Parmele  was  en- 
titled to  recover  from  William  T.  Henry's  estate  the  $1,103.83  which  he,  as 
administrator  de  bonis  non  of  Phelan's  estate,  was  compelled  to  pay  over  to 
^be  distributees  of  Phelan's  estate  from*his  own  money,  and  which  amount 
"was  never  received  by  him  from  William  T.  Henry's  estate?  William  T. 
Henry  was  the  administrator  of  Phelan's  estate  when  he  died.  At  that  time 
.there  was  to  the  credit  of  Phelan's  estate,  on  the  books  of  Henry's  bank, 
S6,756.02.  As  appears  from  the  record,  William  T.  Henry  left  a  will  by 
which  he  gave  all  his  property,  real  and  personal,  to  his  widow  absolutely. 
The  will  was  admitted  to  probate,  September  4,  1883.  Parmele  and  Henry, 
J^r.,  were  named  as  executors  therein,  but  with  directions  not  to  require  them 
4x>  gi  ve  any  bond.  They  qualified  as  such,  and  accepted  the  trust,  and  entered 
upon  the  duties  of  their  office.  It  was  assumed  on  the  argument  that  because 
■the  widow  was  the  sole  devisee  and  legatee  in  her  husband's  will,  that,  there- 
fore, his  real  and  personal  estate  vested  in  her  absolutely  and  immediately 
upon  her  husband's  death.  But  the  will  was  ineffectual,  even  as  to  the  real 
<*state,  until  admitted  to  probate.  Newman  v.  Waterman^  63  Wis.  616;  S. 
<U.  23  N.  W.  Bep.  696.  Whether,  upon  being  admitted  to  probate,  it  ipso  facto, 
vested  the  title  to  the  real  estate  immediately  in  the  widow,  is  immaterial 
here.  This  court  has  held  "that  where  personal  property  is  disposed  of  by  a 
residuary  legacy,  as  here,. it  does  not  vest  at  once  and  directly  in  the  legatee, 
but  in  the  executors,  by  operations  of  law  subject  to  distribution  as  in  case 
of  intestacy."  Melms  v.  Pfister,  59  Wis.  192 ;  S.  C.  18  N.  W.  Hep.  255.  We 
liave  no  doubt  of  the  correctness  of  such  holding.  It  follows  that  upon  the 
probate  of  the  will  the  legal  title  to  the  assets  of  the  bank,  and  all  the  other 
personal  property  of  William  T.  Henry,  at  once  vested  in  the  executors  named; 
and  upon  such  probate  the  same,  probably  by  way  of  relation,  took  effect  as  of 
the  death  of  the  testator,  October  2,  1883. 

Parmele  was  also  appointed  administrator  de  bonis  non  of  Phelan's  estate. 
From  that  time  until  he  resigned  as  executor  of  the  estate  of  William  T. 
Henry,  May  7,  1884,  Parmele  occupied  the  position  of  double  trustee  of  the 
personal  property  left  by  William  T.  Henry, — for  that  property  was  in  part 
for  the  benefit  of  Phelan's  estate, — and,  in  addition  to  this  was  the  manager 
of  the  bank.  He  collected  $50  for  Phelan's  estate,  and  deposited  it  in  the 
bank  to  the  credit  of  that  estate.  He  drew  nothing  from  the  bank  by  reason 
of  what  wjis  due  from  Henry's  estate  to  Phelan's  estate  until  in  April,  1884, 
when  he  drew  out  for  Phelan's  estate,  in  money.  United  States  bonds,  and 
notes,  the  amount  which  stood  to  the  credit  of  that  estate  on  the  books  of  the 
bank,  and  $131.17  in  addition.  The  new  administrator  contested  his  right 
to  ;|1,235  of  the  notes  so  drawn  out.  It  is  conceded  that  he  drew  out  $131.1 7 
more  than  he  was  entitled  to  on  any  theory,  and  the  court  in  effect  so  found. 
It  is  insisted,  however,  that  he  was  entitled  to  the  balance  so  drawn  out,  of 
^1,103.83.    Some  of  the  notes  had  been  taken  after  William  T.  Henry's  death. 
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and  apparently  upon  the  assumption  that  the  legal  title  of  all  the  personal 
property  was  in  the  widow.  A  suit  was  commenced  in  the  circuit  court  and 
proceedings  instituted  in  the  county  court  to  reclaim  them.  Both  the  suit 
and  the  proceedings  were  settled  by  stipulation,  under  which  the  notes  were 
all  surrendered  to  the  new  administrator  upon  the  agreement  that  such  set- 
tlement and  surrender  should  not  prejudice  Farmele's  claim  herein  against 
William  T.  Henry's  estate.  The  notes  being  in  the  bank  were  presumptively 
a  part  of  or  traceable  to  William  T.  Henry's  estate,  even  though  they  had 
been  taken  in  a  new  form,  under  a  misconception  as  to  who  held  the  legal 
title  to  the  assets  of  the  bank.  Of  course,  if  they  were  not  traceable  to  Will- 
•iam  T.  Henry's  estate,  but  were  directly  traceable  to  the  separate  estate  of 
Mrs.  Henry,  derived  entirely  from  a  different  source,  then  they  could  not 
have  been  properly  appropriated  by  William  T.  Henry's  executors  to  pay 
Fhelan's  estate.  But,  assuming  that  they  were  traceable  to  or  arose  from 
the  personal  property  belonging  to  William  T.  Henry's  estate,  then  ParmelCr 
as  one  of  the  executors  of  that  estate,  had  the  right  to  draw  out  the  funds  in 
payment  of  Phelan's  estate;  and  hold  the  same  as  administrator  de  bonis  non 
of  that  estate.  But,  assuming  that  some  of  the  notes  so  drawn  out  were  the 
separate  property  of  Mrs.  Henry,  yet  that  would  not  alter  the  case,  for  those 
notes  were  surrendered  to  her  assignee.  The  fact  would  nevertheless  remain 
that  William  T.  Henry's  estate  was  still  indebted  to  Phelan's  estate  in  the  sum 
of  81,103.83,  with  interest,  and  we  perceive  of  no  good  reason  why  it  should 
be  disallowed.  Especially  is  this  so,  since  the  record  before  us  does  not  war- 
rant the  conclusion  that  William  T.  Henry's  estate  is  insolvent.  Under  the 
view  we  have  taken  of  the  case  the  question  of  unlawful  preference  under 
chapter  349,  Laws  1883,  does  not  arise.  It  is  not  Mrs.  Henry's  estate,  but 
William  T.  Henry's  estate,  that  we  have  to  deal  with. 
The  judgment  of  the  circuit  court  is  affirmed. 


BoswoRTH  and  others  9.  Tallman  and  others. 

Filed  April  6,  1886. 

Appeal— Erbob  not  Prejudicial. 

Where  an  error  complained  of  is  not  prejudicial  to  the  party  appealing,  it  will 
not  be  ground  for  reversal  of  the  judgment. 

Appeal  from  circuit  court,  Lincoln  county. 

This  action  is  to  recover  267,000  feet  of  pine  saw-logs  described,  or  their 
value,  claimed  to  have  been  wrongfully  taken  from  the  8.  E.  Jof  the  S.  W.  J 
of  section  6,  township  40,  range  10  east,  and  unlawfully  and  wrongfully  de- 
tained by  the  defendants.  The  answer,  in  effect,  denies  the  wrongful  or  un- 
lawful taking  or  detention,  and  admits  the  possession  of  the  logs  described, 
and  claims  them  by  virtue  of  a  purchase,  in  good  faith,  under  a  contract  from 
Dayton  &  Baldwin,  who  rightfully  took  them,  as  claimetl  by  the  defendants^ 
from  other  and  different  lands,  belonging  to  themselves,  than  above  described, 
including  lands  in  said  section  5  Immediately  north  and  east  of  said  land  of 
the  plaintiffs,  the  same  being  described  as  the  N.  E.  ^  of  the  S.  W.  ^  of  said 
section  5,  and  lot  No.  7  in  said  section  5.  The  court  submitted  to  the  jury  20 
questions,  in  the  form  of  a  special  verdict,  the  answers  to  six  of  which  were 
written  by  consent  and  agreement  of  the  parties,  to  the  effect:  (1)  The  actual 
length  of  the  east  line  of  said  section  is  165  rods  and  3  links.  (2)  The  actual 
length  of  the  west  side  of  said  section  is  180  rods  and  21  links.  (3)  and  (4> 
Tlie  actual  length  of  the  north  and  south  lines,  respectively,  of  said  section 
is  320  rods.  (5)  There  are  monuments  or  bearing  trees,  or  other  evidences^ 
showing  the  location  or  existence  of  the  N.  W.,  S.  W.,  and  S.  E.  corners  of 
said  section.    (7)  Ko  quarter-section  corner  was  ever  established  or  located 
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by  the  government  survey  on  the  east  side,  south  side,  or  north  side  of  said 
flection. 

With  the  exception  of  the  thirteenth  question,  which  was  stricken  out,  and 
not  answered,  the  jury  answered  the  other  questions  to  the  effect  (6)  that  the 
correct  N.  E.  corner  of  said  section  was  as  established  by  the  witness  George 
iSturdevant;  (8)  tliat  a  quarter-section  corner  was  established  or  located  by 
the  government  survey  on  the  west  side  of  said  section,  (9)  at  the  distance 
of  21  rods  from  the  N.  W.  section  corner,  and  160  rods  from  the  S.  W.  sec- 
tion corner;  (10)  that  the  north  line  of  said  section  is  traced  or  traceable  by 
Mazes,  or  other  marks  of  government  survey;  (11)  that  the  S.  E.  J  of  the  S. 
W.  4  of  said  section  was  owned  by  the  plaintiffs,  and  timber  was  cut  there- 
from by  Dayton  &  Baldwin  in  the  winter  of  1883-84,  and  by  them  sold  to  the 
defendants;  (12)  but  the  defendants  did  not  have  notice  at  tlie  time  they 
purchased  the  logs  in  controversy  that  the  same,  or  any  portion  thereof,  were 
cut  off  from  the  lands  of  the  plaintiffs;  (14)  that,  assuming  that  the  true 
measurements  would  establish  the  north  and  soutli  quarter-posts  equidistant 
from  the  N.  E.  and  N.  W.,  and  S.  E.  and  S.  W.  section  corners,  and  the  east 
and  west  quarter-posta  a  proportional  or  prorata  distance  between  the  N.  E. 
and  S.  E.,  and  the  X.  W.  and  S.  W.  section  corners,  so  that  the  north  line 
of  the  plaintiffs*  land  should  be  located  about  45  rods  north  of  the  south  line 
of  the  section,  then  Dayton  &  Baldwin  cut  60,000  feet  of  timber  from  the 
plaintiffs'  land  in  the  winter  of  1883-84,  and  sold  the  same  to  the  defend- 
ants; (15)  but  assuming  the  survey  by  the  witness  George  Sturdevant  to  be 
correct,  then  Dayton  &  Baldwin  cut  from  the  plaintiffsMand  during  that 
winter,  and  sold  to  the  defendants.  261,000  feet;  (16)  and  assuming  the  sur- 
vey by  the  witness  Allen  to  be  correct,  then  Dayton  &  Baldwin  cut  from  the 
plaintiffs*  land  during  that  winter,  and  sold  to  the  defendants,  253,000  feet; 
(17)  that  the  stumpage  value  of  the  timber  cut  from  the  plaintiffs'  land  that 
winter  was  four  dollars  and  a  half  per  thousand  feet;  (18)  that  the  plaintiffs 
were  the  owners,  and  entitled  to  the  jKJssession,  of  the  logs  described  in  the 
complaint,  to  the  amount  of  257,000  feet;  (19)  and  the  defendants  did  and  do 
unjustly  detain  the  same  from  the  plaintiffs;  (20)  and  the  plaintiffs  have  sus- 
tained damages  by  such  unjust  detention  to  the  amount  of  six  cents. 

The  plaintiffs  moved  the  court  for  judgment  on  said  verdict  for  the  said 
value  of  said  257,000  feet  at  four  dollars  and  a  half  per  thousand  feet,  as  found 
by  the  jury,  and  interest  thereon  from  June  1,  1884;  and  at  the  same  time 
the  defendants  moved  to  set  aside  the  verdict,  and  for  a  new  trial.  Where- 
upon the  court  denied  the  motion  to  set  aside  the  verdict,  and  for  a  new  trial, 
and  adjudged  that  the  plaintiffs  recover  of  the  defendants  the  possession  of 
said  60,000  feet  found  by  the  jury,  or  $270,  the  value  thereof  as  found  by  the 
jury,  and  818  interest  thereon  in  case  delivery  of  said  property  cannot  be 
had;  and  that  the  plaintiffs  recover  six  cents  damages,  together  with 8198. 70 
costs,  amounting  in  the  whole  to  8486.76.  From  so  much  of  said  judgment 
as  awards  damages  to  the  plaintiffs  only  in  the  sum  of  8288  the  plaintiffs 
bring  this  appeal. 

O.  W.  CaUy  for  appellants.     Heed  &  Lines,  for  respondents. 

Cassoday,  J.  We  have  had  some  difficulty  in  ascertaining  the  facts  iis 
claimed  by  the  respective  parties  in  this  case.  Only  a  small  portion  of  the 
evidence  is  printed.  We  regret  that  the  learned  counsel  for  the  plaintiffs  was 
detained  from  orally  arguing  the  case.  The  only  error  assigned  is  that  the 
court  denied  the  plaintiffs'  motion  for  judgment  for  the  value  of  the  257,000 
feet  mentioned  in  the  special  verdict,  and  only  granted  judgment  for  the 
value  of  the  60,000  feet  found  in  the  verdict.  The  judgment  for  the  60,000 
feet  is  based  upon  the  correctness  of  the  assumption  or  proviso  contained  in 
the  fourteenth  finding  as  above  stated.  That  is  claimed  to  be  an  error.  For 
the  purposes  of  this  case  we  shall  assume  that  it  was.    The  question  recurs 


Digitized  by  VjOOQ  IC 


406  THE  NORTHWESTERN  REPORTER.  [Wis^ 

whether  it  was  such  an  error  as  was  prejudicial  to  the  plaintiffs.  Unless  it 
affected  their  substantial  rights,  it  should  not  work  a  reversal.  Such  is  the- 
mandate  of  the  statute.  Section  2829.  Errors  are  not  to  be  presumed,  even 
when  assumed.  It  was  incumbent  upon  the  appellants,  not  only  to  point 
out  any  alleged  error,  but  to  make  it  appear  that  they  were  thereby  aggrieved. 
Sucli  is  the  settled  practice  of  this  court.  The  plaintiffs'  right  to  judgment 
for  the  amount  claimed  is  based  upon  the  assumed  accuracy  of  Sturdevant's 
survey  and  Allen's  survey.  The  jury  assumed  the  accuracy  of  each  of  those 
surveys  in  making  the  fifteenth,  sixteenth,  and  eighteenth  findings,  and  took 
the  average  amount  cut  as  determined  by  both.  By  both  of  those  surveys  tlifr 
north  line  of  the  section  was  397  rods  and  8  links  in  length,  while  the  south 
line  was  only  320  rods  in  length.  By  Sturdovant's  survey  the  east  line  of  the 
section  ran  straight  in  nearly  a  north-easterly  and  south-westerly  direction, 
and  was  187  rods  and  5  links  in  length.  By  Allen's  survey  it  ran  from  the 
south-east  corner  of  the  plaintiffs'  land,  slightly  to  the  north-east,  for  a  distance 
of  128  rods,  and  then  angled  sharply  to  the  north-ea.st,  making  the  whole 
angling  line  on  that  side  206  rods.  But  these  assumptions  are  in  direct  con- 
flict witlithe  fii-st,  third,  and  fourth  findings,  which,  as  appears  from  the  rec- 
ord, were  agreed  to  by  the  parties  on  the  trial,  and  the  answers  written  in 
accordingly.  According  to  those  findinj^s  the  north  and  south  sides  of  the 
section  were  each  of  the  same  length,— 320  rods,— and  (he  east  line  16r>  rods 
and  3  links.  All  agree  that  the  west  line  of  the  section  run  subsUmtially 
north  and  south,  and  was  180  rods  and  21  links  in  length;  and  also  as  to  the 
location  of  the  north-west,  south-west,  and  south-east  corners;  and  that  the 
south  line  of  the  section  run  substantially  east  and  west.  The  jury  did  not 
find  the  length  of  the  different  sides  of  the  section  according  to  the  survey  of 
either  Sturdevant  or  Allen ;  but  each  testified  to  his  own  survey,  and  their 
correctness,  respectively,  were  assumed  by  the  jury  as  stated;  and  yet,  by 
each  of  such  surveys,  the  north  side  of  the  section  w;us  77  rods  and  3  links 
longer  than  stated  in  the  findings  by  the  agreement  of  tl^p  parties,  while  the 
east  line  of  the  section,  by  each  of  said  surveys,  was  more  than  22  rods 
longer  than  stated  in  the  findings  by  the  agreement  of  the  parties,  besides 
angling  greatly  to  the  north-east,  as  indicated. 

The  assumption  in  the  fourteenth  finding  that  the  north  and  south  quarter- 
posts  should  be  established  equidistant  from  the  north-east  and  north-west, 
and  the  south-east  and  south-west,  section  corners  was  undoubtedly  correct. 
The  error  assumed  in  that  finding,  if  any,  consists  In  establishing  the  ease 
and  west  quarter-posts  equidistant  between  the  north-east  and  south-east,  and 
north-west  and  south-west,  section  corners,  instead  of  making  the  south  half 
of  the  section  full,  and  putting  the  deficiency  wholly  in  the  north  half  of  the 
section,  as  claimed  by  the  learned  counsel  for  the  plaintiffs.  In  other  words, 
the  error  claimed  is  that  that  finding  is  upon  the  a.ssumption  that  the  plain- 
tiffs' lands  did  not  extend  as  far  north  as  they  in  fact  extended.  But  the  dif- 
ficulty grows  out  of  the  fact  that  Dayton  &  Baldwin  owned  the  lands  adjoin- 
ing the  plaintiffs'  on  the  east  as  well  as  on  the  north,  and  cut  timber  on  the 
same  during  that  winter,  according  to Sturdevant's  survey;  and  according  to 
Allen's  survey,  the  east  line  of  the  plaintiffs'  land  run  from  their  south-east 
corner  in  an  angle,  far  more  to  the  eastward  than  the  east  line  as  found  by 
the  agreement  of  the  parties.  In  other  words,  the  amount  and  value  of  the 
timber  found  in  the  fifteenth,  sixteenth,  and  eighteenth  findings  were  upon 
the  assumption  that  the  plaintiffs'  land  extended  much  further  east  than 
it  in  fact  did,  as  appears  from  the  findings  agreed  upon.  That  is  to  say,  the 
fifteenth,  sixteenth,  and  eighteenth  findings  were  based  upon  the  false  as- 
sumption that  the  plaintiffs  owned  a  large  triangular  piece  of  land,  which,  «is 
appears  from  the  agreed  findings  and  the  admitted  facts,  belonged  to  Dayton 
&  Baldwin.  From  the  record  before  us  we  cannot  say  but  what  all  the  tim- 
ber mentioned  in  the  fifteenth,  sixteenth,  and  eighteenth  findings,  in  excess 
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of  what  the  plaintiffs  have  recovered  in  the  jiiclgment,  was  in  fact  cut  from 
such  triangular  piece  so  belonging  to  Dayton  &  Haldwin.  If  any  portion  of 
it  was  not  so  cut  on  such  triangular  piece,  but  was  cut  on  the  plaintiffs'  land, 
as  assumed  in  those  findings,  then  the  plaintiffs  should  have  made  it  to  ap- 
pear in  the  record.  In  the  absence  of  such  showing  we  must  assume  that 
such  excess  was  cut  on  the  lands  of  Dayton  &  Baldwin,  notwithstanding  the 
eighteenth  finding  that  the  logs  described  in  the  complaint  belonged  to  the 
plaintiffs.  That  finding  clearly  was  biised  upon  the  same  false  assumption 
contained  in  the  fifteenth  and  sixteenth  findings. 
That  part  of  the  judgment  of  the  circuit  court  appealed  from  is  affirmed. 


Sawyer  c.  La  Flesh  and  another. 

Piled  April  6, 1886. 

New  Triai,— Newly-Discovered  Evidence. 

Where  it  is  not  shown  that  the  evidence  of  a  witness  on  the  former  trial  could 
not  have  been  brought  out  by  proper  examination,  a  new  trial  will  not  be  granted. 

Appeal  from  circuit  court,  Clark  county. 

The  defendants.  La  Flesh  &  Hewett,  became  involved  in  a  controversy  re- 
specting their  mutual  partnership  dealings  and  accounts.  They  agreed  in 
writing  to  submit  for  Jidjustment  and  determination  such  differences  to  three 
persons  named,  including  the  plaintiff,  called  "arbitrators."  Tlie  writing 
was  lost,  but  it  is  conceded  that  it  was  therein  agreed  to  pay  each  of  such  ar- 
bitrators five  dollars  per  day  for  such  services  as  were  therein  stipulated  to  be 
performed.  The  nature  and  character  of  such  services  are  in  dispute.  The 
complaint  is  for  35  days' services  performed  at  the  special  instance  and  request 
of  the  defendants,  for  which  they  promised  to  pay  S5  per  day.  and  claimed  a 
balance  of  ;|^122  and  interest,  after  allowing  a  credit  of  $53.  The  answer  de- 
nies the  alleged  contract,  and  alleges  that  the  plaintiff  only  performed  10 
days'  work,  worth  only  three  dollars  per  day.  Upon  the  trial  the  jury  re- 
turned a  verdict  for  the  plaintiff  of  $141.  The  defendants  moved  to  set  aside 
the  verdict  upon  the  minutes,  and  for  newly-discovered  evidence.  The  mo- 
tion was  denied,  and  thereupon  judgment  was  entered  upon  the  verdict,  from 
which  the  defendants  bring  this  appeal. 

James  O'Neill,  for  respondent.    Ring  c6  Youmans,  for  appellants. 

Cassodat,  J.  The  undisputed  evidence  is  to  the  effect  that  all,  or  nearly 
all,  the  services  rendered  by  the  plaintiff  consisted  in  his  examining  the  books 
of  the  defendants,  and  ascertaining  how  the  accounts  stood  between  them,  jis 
appeared  from  their  books;  and  that  he  did  all  of  such  service  in  the  absence 
of  the  other  arbitrators  named,  except  on  the  last  day,  when  all  thearlntrators 
were  together,  and  the  controversy  was  settled.  The  court,  in  effect,  so 
charged  the  jury;  and,  further,  that  the  plaintiff  could  not  recover  at  all  un- 
less they  found  from  the  evidence  that  the  defendants  promised  to  pay  him 
live  dollars  a  day  for  the  kind  of  service  which  he  did  in  fact  render.  The  ver- 
dict of  the  jury  is  to  that  effect.  It  is  urged  that  there  is  no  sufficient  evi- 
dence to  sustain  such  finding.  But  a  careful  examination  of  the  printed  case 
and  the  bill  of  exceptions  convinces  ns  that  the  evidence  is  sufficient  to  sus- 
tain the  verdict,  and  that  the  court  was  justified  in  submitting  the  case  to 
the  jury.  That  question  is  really  one  of  fact,  upon  which  discussion  would 
be  unprofitable.  It  seems  to  us  that  the  court  very  fully  and  fairly  submit- 
ted the  whole  case  to  the  jury,  and  in  no  way  prejudicial  to  the  defendants. 
We  find  nothing  in  any  of  the  eight  several  instructions  requested  by  the  de- 
fendants properly  applicable  to  the  case  which  was  not,  in  substance,  given  to 
the  jury  in  the  general  charge.     We  do  not  feel  called  upon  to  consider  them, 
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nor  the  several  propositions  contained  in  the  charge,  seriatim.  As  indicated, 
the  real  question  here  involved  is  one  of  fact. 

The  application  for  a  new  trial  on  the  ground  of  newly-discovered  evidence 
was  clearly  insufficient.  It  was  merely  to  the  effect  that  since  the  trial  one 
of  the  plaintiffs'  witnesses  had  been  enabled  to  remember  the  contents  of  the 
lost  stipulation  much  better  and  more  fully  and  favorably  to  the  defendants 
than  he  could  on  the  trial.  The  affidavit  of  the  witness  to  that  effect  is  not 
produced,  and  no  adequate  reason  is  given  for  its  non-production.  No  effort 
seems  to  have  been  made  before  the  trial  to  ascertain  what  he  remembered, 
nor  to  stimulate  his  memory,  notwithstanding  he  drew  the  stipulation,  and  it 
was  last  known  to  be  in  his  custody,  Besides,  there  seems  to  have  been  suf- 
ficient evidence  outside  of  that  writing  to  sustain  the  verdict.  We  are  cle«irly 
of  the  opinion  that  the  court  was  justified  in  refusing  a  new  trial  on  the 
ground  of  newly-discovered  evidence. 

The  judgment  of  the  circuit  court  is  affirmed. 


FuaiNA  and  others  v,  Brownlir 

Filed  April  6,  1886. 

Replevin— Appeal  from  Jdbtics's  Couet— Nonsuit— Judqmemt  fob  Retubn  of  Pbop- 
ERTY  OR  Value. 

Wliere  plaintiff  obtains  a  judgment  before  a  justice  of  the  peace,  and  defendant 
appeals  to  the  circuit  court,  and  there,  on  trial,  a  nonsuit  is  granted,  the  court  may 
order  judgment  for  the  return  of  the  property  and  damages  for  its  detention,  or  the 
value  of  the  property  in  default  of  return. 

Appeal  from  circuit  court,  Trempealeau  county. 

The  plaintiffs  let  a  small  farm  to  the  defendant  to  work  on  shares, — ^to  raise 
hogs  and  small  grain, — he  doing  the  work  and  raising  the  feed.  Each  party 
was  to  furnisli  a  portion  of  the  hogs  in  the  first  instance,  and  then  each  was 
to  have  back  in  value  the  amount  so  furnished  and  one-half  the  net  increase. 
The  plaintiffs  had  some  of  the  hogs  for  their  own  use.  The  defendant  moved 
to  another  place,  and  took  a  portion  of  the  hogs  with  him.  The  plaintiffs  re- 
plevied them  in  justice's  court.  The  defendant  answered  a  general  denial. 
The  plaintiffs  obtained  judgment.  The  defendant  appealed  therefrom  to  the 
circuit  court,  where  the  cause  was  retried  by  a  jury.  At  the  close  of  the 
plaintiffs'  evidence  eliciting  the  above  facts,  in  substance,  the  defendant 
moved  for  a  nonsuit  on  the  grounds,  in  effect,  that  the  plaintiffs  could  not 
maintain  this  action  at  law,  but  must  be  remitted  to  an  action  in  equity  for 
settlement  and  accounting.  The  court  granted  the  motion.  Thereupon  judg- 
ment was  entered  with  the  clerk  to  the  effect  that  the  defendant  was  entitled 
to  the  possession  of  the  hogs  replevied,  and  six  cents  damage  for  their  deten- 
tion; that  their  value  was  $57.75;  that  the  defendant  have  return  of  the  hogs, 
or  such  value,  and  the  costs.  From  that  judgment  the  plaintiffs  bring  this 
appeal. 

E.  C.  Higbee,  for  appellants.    E.  Q.  Nye,  for  respondent. 

Cassoday,  J.  The  contention  is,  in  effect,  that,  as  the  court  granted  a 
nonsuit,  the  judgment  should  have  been  for  that  merely,  and  not  an  aflirma- 
tive  judgment  in  favor  of  the  defendant,  as  provided  in  section  2888.  Had 
such  nonsuit  been  granted  in  the  justice's  court,  it  would  have  been  the  stat- 
utory duty  of  the  justice  to  have  assessed  adequate  damages  for  the  aiption 
and  detention  of  the  hogs  seized,  and  immediately  to  have  entered  an  order 
in  his  docket  that  the  officer  deliver  the  hogs  to  the  defendant,  and  adjudge 
that  he  recover  such  damages  and  costs,  and  issue  execution  therefor.  Sec- 
tion 3743.  It  may  be  that  this  statute  is  not  strictly  applicable,  since  the  ap- 
peal was  tried  in  the  circuit  court  "as  actions  originally  brought  there."    Seo- 
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tion  3768.  But  this  court  sustained  substantially  such  a  judgment  as  we  have 
here  on  a  nonsuit  being  granted  in  the  circuit  court  in  an  action  of  replevin 
appealed  from  a  justice's  court.  Timp  v.  Dockhum,  32  Wis.  146.  That  case 
has  since  been  approved.  Delaney  v.  Canning,  52  Wis.  266;  S.  C.  8  N.  W. 
Kep.  897;  Wlieeler  &  Wilson  Manufg  Co,  v.  Teetzlaff,  53  Wis.  225;  S.  C.  10 
JSi,  W.  Bep.  155.  This  being  so,  the  question  is  not  an  open  one  in  this  court. 
True,  in  that  case  the  jury  assessed  the  damages  and  found  the  value.  But 
-where  there  is  no  dispute  as  to  the  value,  and  the  damages  are  merely  nomi- 
nal, as  here,  we  perceive  no  reason  why  the  court  may  not  so  find  as  well  as 
a  jury.  High  v.  Johnsofh  28  Wis.  72 ;  Biess  v.  Ddles,  45  Wis.  662;  Gammon 
v.  Abrams,  53  Wis.  323;  S.  C.  10  N.  W.  Bep.  479;  Schweitzer  v.  Connor,  57 
Wis.  177;  S.  C.  14  N.  W.  Bep.  922.  Circuit  court  rule  21  expressly  provides 
that  the  court  may  find  such  value  and  assess  such  damage,  and  that  judg- 
ment may  be  thereupon  entered.  Certainly  there  is  no  error  affecting  any 
substantial  right  of  the  plaintiffs.  Section  2829,  Bev.  St.  Here  the  judgment 
is  signed  by  the  clerk,  yet  it  is,  nevertheless,  the  judgment  of  the  court.  The 
theory  is  that  the  property  was  wrongfully  taken  from  the  defendant's  pos- 
session by  virtue  of  the  process,  and  that  the  court  will  place  the  parties  in 
statu  quo.  It  is  not  an  adjudiciition  of  title  in  the  defendant,  and  is  not  to 
be  deemed  a  bar  to  a  proper  action  for  accounting  between  the  parties.  In 
fact  the  judgment  here  recites  the  nonsuit. 
The  judgment  of  the  circuit  court  is  afiirnied. 


Backhaus  V,  Sleeper.  Garnishee,  etc. 
Filed  April  6,  1886. 

AflNQHlCBlfT  rOB  BENEFIT  Or  CRBDITOBS — VALIDITY — FRAUDULENT  MORTaAGES  PRECED- 
ING AaSIONMBNT. 

Where  an  insolvent  debtor  within  60  days  prior  to  making  an  assignment,  and  in 
contemplation  thereof,  or  of  his  insolvency,  gives  mortgages  or  other  securities 
upon  pre-existing  debts  to  creditors,  then  having  a  reasonable  cause  to  believe  him 
insolvent,  and  then  makes  such  assip^nment  to  one  of  such  secured  creditors,  and 
therein  recognizes  such  mortgage  and  other  securities  as  valid  subsisting  Jiens,  the 
assignment  must  be  regarded  as  made  with  the  intent  of  giving  a  preference  to  such 
secured  creditors,  and  thereby  hinder,  delay,  and  defraud,  general  creditors,  espe- 
cially where  some  of  such  secured  claims,  and  others  in  the  list  of  creilitors,  are 
wholly  or  in  part  fictitious,  and  the  assigmeut  is  made  with  the  confessed  purpose 
of  forcing  a  compromise  with  creditors. 

Appeal  from  circuit  court,  Jefferson  county. 

Joseph  Bursinger  owned  a  brewery  and  other  property  in  Watertowu.  Oc- 
tober 6,  1883,  he  gave  to  the  Wisconsin  National  Bank,  of  that  place,  a  chat- 
tel mortgage  on  personal  property  described,  to  secure  three  notes:  one  being 
^  note  payable  toMagdalena  Drechael  or  order,  for  $1,000,  dated  June  9, 1881, 
due  June  12,  1883,  with  interest  at  8  per  cent.,  with  warrant  of  attorney  to 
enter  judgment  at  date  of  mortgage;  one  note  being  payable  to  Watertown 
^levator  Company,  (Sleeper  Bros.,)  or  order,  for  S3,000,  dated  August  21, 1883, 
due  three  months  after  date,  with  interest  at  8  per  cent. :  the  otiier  note  be- 
ing a  judgment  note,  payable  to  said  bank  or  order,  for  $3, 384. 20,  dated  October 
6,  1883,  due  one  day  after  date,  with  interest  at  8  per  cent.;  making  the 
principal  sum  thereby  secured  87,384.20, — but  which  mortgage  was  not  filed 
until  October  29, 1883.  Judgment  was  entered  on  siiid  note  of  81.000,  and 
iiaid  note  of  $3,384.20,  October  31, 1883.  October  15, 1883,  Joseph  Hursinger 
and  wife  conveyed  three  lots  to  his  son-in-law,  Fred.  C.  Werner,  for  8400. 
October  16,  1883,  Joseph  Bursinger  and  wife  gave  a  mortgage  on  real  estate 
<lescribed  to  his  son-in-law,  Fred.  C.  AVerner,  to  secure  the  payment  of  three 
notes  of  even  date,  amounting  to  the  sum  of  $12,012.23.  October  29.  1883, 
Joseph  Bursinger  gave  to  his  son-in-law,  Fred.  C.  Werner,  and  his  book- 
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keeper,  Fred.  Hoeper,  a  chattel  mortgage  on  property  described,  to  secure  the 
payment  of  two  notes  executed  by  him  on  that  day,  and  each  with  interest  at 
7  per  cent.,  and  due  January  29,  1884,  one  for  ^3,486,  to  said  Werner,  and 
one  for  $6,240,  to  said  Hoeper,  making  the  amount  thereby  secured  l$9,726. 
November  5,  1883,  Joseph  Bursinger  gave  to  said  Hoeper  a  judgment  note 
for  86,240,  due  on  demand,  and  upon  which  judgment  was  entered  on  the 
same  day  for  $6,245,  upon  which  execution  was  issued  and  levied  on  the  brew- 
ery on  that  day;  also  a  judgment  note  to  said  Werner  for  $3,486,  dne  on  de- 
mand, upon  which  judgment  was  entered  on  the  same  day  for  $3,491,  upon 
which  execution  was  issued  and  levied  on  the  breweiy  on  that  day.  Novem- 
ber 5,  1883,  Joseph  Bursinger  gave  to  Otto  Auers  a  judgment  note  for  $1,- 
507.50vdue  one  day  after  date,  upon  which  judgment  was  entered  on  that  day 
for  81,523.  November  5, 1883,  Joseph  Bursinger  made  a  general  assignment 
to  the  defendant,  Jonas  H.  Sleeper,  and  his  successors  in  trust,  in  effect,  of 
all  and  singular  his  property  and  effects  of  every  kind  and  description,  real, 
personal,  and  mixed,  (except  such  as  was  exempt,)  the  same  being  more  fully 
and  particularly  enumerated  and  described  in  an  inventory  under  the  oath 
of  said  "assignor,  to  be  filed  by"  him,  "in  the  office  of  the  clerk  of  the  cir- 
cuit court  of"  Jefferson  county,  "within  ten  days  after  the  execution  of  said 
assignment." 

Tlie  assignment  was  executed  on  the  day  named,  with  two  witnesses,  of 
which  F.  Hoeper  was  one;  and  on  the  same  day  the  assignee  accepted  the 
same,  and  gave  a  bond,  with  two  sureties,  in  the  penal  sum  of  826,000,  with 
that  amount  verified  by  said  assignor  and  Hoeper  as  "the  whole  amount  of 
the  nominal  value  of  the  assets,"  and  which  bond  was  at  the  same  time  ap- 
proved by  the  commissioner.  November  14,  1883,  there  was  filed  with  said 
clerk  an  inventory  of  the  property  and  assets  of  said  Joseph  Bursinger,  and 
a  list  of  his  creditors,  verified  and  certified  to  be  correct  by  said  assignor  and 
assignee,  from  which  it  appeared  tliat  his  total  indebtedness  was  8112,047.82. 
This  included  82,900  to  his  son,  Ferdinand;  813,486  to  his  son-in-law,  Wer- 
ner; 87,700  to  his  book-keeper,  Hoeper;  also  an  inventory  of  pei*sonal  prop- 
erty claimed  to  be  exempt;  also  an  inventory  of  personal  property  valued  at 
89,455.30,  incumbered  by  the  chattel  mortgage  executed  October  6,  1883,  to 
the  bank,  for  87,385.20,  with  interest,  which  in  the  recapitulation  was  de- 
ducted from  the  property  covered  by  tlie  mortgage,  leaving,  as  there  said» 
"iissignor's  interest,  82,010.20;"  also  an  inventory  of  personal  property, 
valued  at  $12,000,  incumbered  by  chattel  mortgage  executed  October  29, 1883,- 
to  Werner  and  Hoeper,  for  89,755,  with  interest,  which  in  the  recapitulation 
was  deducted  from  the  property  covered  by  the  mortgage,  leaving,  as  there 
said,  "assignor's  interest,  82,246.40;"  also  an  inventory  of  real  property  not 
exempt,  valued  at  840,000,  incumbered  by  mortgages,  one  to  Stricknor  for 
814,000,  and  one  to  Ahrenberg  for  $3,000,  amounting  to  817,630,  which  in 
the  recapitulation  was  deducted  from  the  value  of  the  property  covered  by 
the  two  last-named  moitgages,  leaving  in  said  real  estate,  as  there  said,  "as- 
signor's interest,  822,370;"  also  inventory  of  real  estate  not  exempt,  valued 
at  81,350,  incumbered  by  mortgage  to  Fuchs  for  81-200,  with  interest,  which 
in  the  recapitulation  was  deducted  from  the  value  of  the  property  covered  by 
that  mortgage,  leaving  therein,  as  there  said,  "assignor's  interest,  $108;" 
also  an  inventory  of  book-account,  amounting  to  the  nominal  sum  of  83,541.28^ 
making  the  assignor's  interest  in  the  property  not  exempt,  after  deducting 
from  its  value  the  amount  of  the  several  mortgages  as  aforesaid,  and  as  there 
said;  "Total  net  valuation  of  assets,  830,275.80. "  The  above  facts  appear  in 
the  record,  and  are  undisputed.  Other  facts  appear  which  are  noticed  in  the 
opinion  of  the  court. 

The  trial  court  found,  among  other  things,  in  effect,  that  the  assignment 
was  filed  in  the  clerk's  oflice  November  6, 1883,  and  that  on  the  same  day  tho 
"assignee  took  possession  of  the  property  so  assigned,"  under  and  by  virtue 
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of  the  assignment;  that  the  inventory  of  assets  and  lists  of  creditors  were 
duly  verified,  certified,  and  filed;  that  all  the  property  of  the  assignor  omitted 
from  the  inventory  was  so  omitted  by  mistake,  and  that  all  errors  therein,  if 
any,  were  by  mistake;  that  any  creditor  omitt^,  and  all  errors  in  the  list,. 
were  by  mistake;  that  the  assignment  was  made  in  good  faith,  and  with 
no  intent  to  hinder,  delay,  or  defraud  creditors;  that  the  garnishee  summons 
was  served  on  the  defendant,  Jonas  H.  Sleeper,  November  28,  1883;  that  all 
the  property  of  the  assignor  he  then  held  was  under  and  by  virtue  of  said 
assignment;  and  that  he  was  not  then  indebted  to  the  assignor,  and  had  none 
of  the  property  in  his  possession  or  under  his  control. 

As  conclusions  of  law,  the  court  found,  in  effect,  that  the  assignment  was 
valid;  that  the  assignee  held  the  property  assigned  in  trust  for  the  benefit  of 
the  assignor's  creditors;  that  the  plaintiff  had  no  cause  of  action  against  the 
defendant  as  garnishee;  that  the  latter  was  entitled  to  judgment  against  the 
former  for  his  costs  and  disbursements,  and  the  same  was  ordered  accord- 
ingly.   From  the  judgment  entered  thereon  the  plaintiff  brings  this  appeal. 

Frisby  &  Qilson  for  appellant.     HaU  dk  Skinner,  for  respondent. 

Oassoday,  J.  The  plaintiff  was  a  creditor  of  the  assignor.  The  amount 
of  his  claim  was  nearly  $4,000,  due  on  express  contract.  He  commenced 
this  action  at  the  time  named  against  the  assignor,  and  also  the  assignee  as 
garnishee.  The  garnishee  answered  the  assignment,  and  claimed  the  jissign- 
or's  property  under  it.  The  liability  of  the  garnishee  depends  entirely  upon 
the  validity  of  that  assignment.  Such  validity  is  the  only  question  iiere  in- 
volved. Undoubtedly  the  assignee  must  be  considered  in  a  jwsition  to  repre- 
sent the  rights  and  interests  of  creditors  as  against  all  transfers  and  convey- 
ances fraudulent  or  void  as  to  them.  Chapter  170,  Laws  lSS2;}iat(e7i  v.  Smith,. 
62  Wis.  97,  98;  S.  C.  22  K.  W.  Rep.  342.  He  had  the  right  to  bring  and 
maintain  actions  to  avoid  such  fraudulent  conveyances  and  transfers  tlie  same 
as  creditors  formally  could  have  done.  Id.  These  things  are,  in  effect,  re- 
enacted  in  section  2,  c.  349,  Laws  1883.  By  that  act  every  execution  levy 
under  judgment  confessed,  or  entered  upon  judgment  note,  and  every  sale,. 
mortgage,  hypothecation,  lien,  or  other  security  nuide,  given,  or  executed  by 
an  insolvent  debtor,  within  60  days  prior  to  tlie  mjiking  of  any  sucli  assign- 
ment, and  in  contemplation  thereof,  or  of  insolvency,  is  void  and  of  no  ef- 
fect, in  case  the  person  benellted  thereby,  or  receiving  such  mortgage,  pledge, 
lien,  or  other  security,  knew  or  had  reasonable  cause  to  believe,  sucli  debtor 
insolvent.    Id. 

True,  as  this  court  has  heretofore  indicated,  tlie  manifest  purpose  of  these 
enactments  was  to  uphold  general  iissignments,  and  to  prevent  all  prefer- 
ences (except  for  labor)  through  the  acting  agency  of  the  debtor,  either  by 
direct  or  indirect  methods,  at  any  time  during  the  60  days  immediately  pre- 
ceding the  assignment.  Where,  during  such  time,  illegal  preferences  have 
been  given,  instead  of  having  the  effect  of  avoiding  an  honest  assignment 
without  preference,  executed  according  to  the  statutes,  they  may  themselves 
be  invalidated  by  the  assignee  under  the  assignment.  In  such  a  case,  it  may 
well  be  said  that  instead  of  the  assignment  being  made  with  the  intent  to  de- 
fraud creditors,  it  is  made  by  a  repentant  debtor  to  obviate  the  consumma- 
tion of  his  own  frauds  as  against  most  of  his  own  creditors,  and  to  secure  an 
equal  distribution  of  all  his  property,  including  such  as  he  had  illegally 
mortgaged,  pledged,  etc.,  among  all  his  creditors.  Such  liberal  construction 
of  the  statutes  is  indulged,  however,  for  the  very  purpose  of  securing  such 
equal  distribution  among  all  the  creditors  of  the  insolvent  debtor.  Such 
equality  is  equitable  and  just.  But  such  rule  of  construction  is  wholly  inap- 
plicable whenever  it  is  manifest,  from  the  whole  transaction,  that  one  of  the 
purposes  of  making  the  assignment  was  to  prevent  such  eqmil  distribution 
and  secure  such  illegal  preference.     It  was  to  prevent  such  illegal  preferences' 
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tlmt  the  statute  was  enacted.  Chapter  349,  Laws  1883;  Lang  v.  Lang.  25 
N.  W.  Rep.  650.  So,  where  an  assignment  is  made  with  the  intent  to  hin- 
der, delay,  or  defraud  creditors,  it  is  null  and  void  as  to  the  person  thereby 
aggrieved.  Vernon  v.  Up8oi%,  60  Wis.  418;  S.  C.  19  N.  W.  Rep.  400;  Willis 
V.  Bremne,  60  Wis.  622;  S.  C.  19  N.  W.  Eep.  403;  Gere  v.  Murray,  6  Minn. 
305,  (Gil.  213.) 

Does  tliis  assignment  ''contain  or  give  any  preference  to  one  creditor  over 
another  creditor,"  within  the  meaning  of  the  statute?  Was  it  made  with 
the  intent  to  hinder,  delay,  or  defraud  any  of  the  creditors  of  the  assignor? 
The  chattel  mortgage  of  October  6, 1883,  for  87,384.20,  was  given  only  30  days 
prior  to  the  assignment.  That  the  assignor  was  then  insolvent  there  can  be 
no  reasonable  doubt.  That  he  was  then  in  contemplation  of  making  such 
assignment,  or,  at  least,  of  such  insolvency,  seems  to  be  certain.  The  claims 
covered  by  that  mortgage  were  also  secured  by  warehouse  recepts  for  4,000 
bushels  of  barley.  Warrants  of  attorney  to  enter  judgment  were  given  with 
two  of  the  notes  at  the  time  of  making  the  mortgage.  Did  the  parties  receiv- 
ing such  warrants  of  attorney,  warehouse  receipts,  or  the  mortgage,  or  the 
persons  to  be  benefited  thereby,  have  reasonable  cause  to  believe  the  debtor 
to  be  then  insolvent?  The  $1,000  note  covered  by  the  mortgage  had  been 
unsecured  for  more  than  two  yeiirs,  and  was  then  nearly  four  months 
past  due.  The  $3,000  note  to  Sleeper's  firm  had  run  for  about  six  weeks 
without  secuiity,  and  had  six  weeks  more  to  run  before  becoming  due.  The 
mortgage  was  not  filed  until  October  29,  1883,  and  the  judgments  were  not 
entered  upon  tliose  notes  and  warrants  of  attorney  until  October  31,  1883. 
These  facts  were  necessarily  known  to  all  the  parties  benefited  by  the  mort- 
gage. October  16,  1883,  the  notes  and  mortgage  to  the  son-in-law  of  $12,000 
on  real  estate  were  given.  They  are  said  to  have  been  given  in  lieu  of  two 
notes  of  $3,000  each,  given  to  the  daughter  at  the  time  of  lier  marriage  two 
or  three  y^ars  before.  No  other  consideration  is  claimed  for  those  notes  and 
tlmt  mortgage,  and  they  are  not  mentioned  in  the  list  of  creditors. 

October  29,  1883,  the  day  on  which  the  above  chattel  mortgage  wsis  filed, 
another  chattel  mortgage  of  $9,726  was  given  by  the  assignor  to  secure  a  note 
then  given  to  the  same  son-in-law  for  $3,486,  and  another  note  then  given  to 
liis  book-keeper,  Hoeper,  for  $6,240.  That  was  done  just  a  week  before  the 
execution  of  the  assignment  in  question, and  two  days  before  judgments  were 
entered  upon  two  of  the  notes  covered  by  the  chattel  mortgage  to  the  bank. 
About  the  time  of  executing  the  second  chattel  mortgage,  and  of  filing  both 
chattel  mortgages,  according  to  the  testimony  of  the  assignor,  completed  papers 
for  an  assignment  were  drawn  by  Mr.  Gardner,  an  attorney  at  Watertown. 
But  they  were  never  executed,  because  the  assignor  could  not  then  get  any 
one  to  act  as  assignee.  The  precise  time  when  Mr.  Gardner  drew  that  as- 
signment does  not  appear.  The  assignor  testified  that  it  was  several  days 
before  the  assignment  in  question, — might  have  been  three,  four,  or  Qve  days; 
he  could  not  tell  exactly.  It  appears  that  Mr.  Gardner  witnessed  the  chattel 
mortgage  executed  and  filed  October  29,  1883.  From  the  facts  stated,  and 
other  testimony  in  the  record,  and  what  subsequently  occurred,  we  think  it 
may  be  fairly  inferred  that  Mr.  Gardner  drew  that  mortgage  at  or  about  the 
same  time  he  drew  the  papers  for  the  assignment,  and  with  the  view  of  their 
speeily  execution.  The  singular  coincidence  that  the  chattel  mortgage,  drawn 
more  than  three  weeks  before,  was  filed  on  the  same  day  as  the  second  chattel 
mortgage,  and  followed  two  days  afterwards  by  judgments  being  entered 
upon  two  of  the  notes  covered  by  it,  indiciite  a  concert  of  action  between  the 
parties  to  be  benefited  by  the  securities  and  with  reference  to  the  assign- 
ment. This  is  strengthened  by  what  subsequently  occurred.  The  assignment 
in  question  was  drawn  by  Mr.  Mulberger,  who  witnessed,  and  probably  drew, 
the  mortgage  to  the  bank,  of  October  6,  1883.  He  was  interested  in  the 
bank  claim,  and  was  himself  a  creditor  through  the  bank.    He  was  attorney 
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for  two  of  the  parties  who  had  filed  liens.  He  was  requested  to  draw  the 
assignment  by  Mr.  Sleeper,  the  assignee.  Mr.  Sleeper  was  requested  to  act 
as  such  assignee  some  days  previous  to  the  assignment  by  Mr.  Miller,  who 
was  interested  in  and  represented  the  bank,  and  was  a  witness  to  the  chattel 
mortgage  given  to  the  banlc.  That  mortgage  covered-  and  secured  a  $3,000 
note  to  the  assignee,  Sleeper,  and  his  brother.  There  were  present  at  the 
time  Mr.  Mulberger  drew  the  assignment  on  the  evening  of  November  6, 
1883,  the  assignor,  the  assignee,  Dr.  Werner,  and  Mr.  Hoeper, — all,  unless  it 
was  the  assignor,  pecuniarily  interested  in  preserving  the  securities  and  liens 
obtained  by  virtue  of  tlie  mortgages  and  judgments.  Those  parties  fixed  the 
amount  of  the  bond  on  the  assumption  that  the  assignee  was  only  to  take 
and  account  for  what  might  be  left  after  the  mortgages  were  all  satisfied  out 
of  the  mortgaged  property.  In  so  doing,  Mr.  Mulberger  testified  that  lie 
merely  acted  as  their  clerk.  The  assignor,  according  to  iiis  testimony,  seem- 
ingly acquiesced  in  whatever  was  suggested,  and  signed  whatever  papers  were 
requested,  regardless  of  their  significance.  It  is  upon  this  theory  that  he 
attempts  to  account  for  his  affidavit  to  the  effect  that  the  nominal  amount  of 
assets  mentioned  and  referred  to  in  the  assignee's  bond,  and  embraced  in 
the  assignnient,  was  $26,000,  after  having  sworn  that  the  brewery  itself  was 
w^orth  from  seventy  to  seventy-five  thousand  dollars.  One  of  the  chattel 
mortgagees,  Hoeper,  joined  with  him  in  making  the  aflSdavit,  and  also  wit- 
nessed the  assignment. 

Prior  to  the  execution  of  the  assignment,  but  on  the  same  day,  Charles  R. 
Feld,  as  attorney  for  snid  Werner,  Hoeper,  and  Auers,  entered  up  three  judg- 
ments in  their  favor,  respectively,  and  against  said  assignor  on  three  judgment 
notes  given  on  that  day,  aggregating  $11,254.  On  the  two  of  said  judgments 
in  favor  of  Werner  and  Hoeper,  respectively,  aggregating  $9,731,  executions 
were  issued  by  said  Feld  as  such  attorney,  and  delivered  to  the  sheriff  about 
5  o'clock  in  the  afternoon  of  that  same  day;  and  about  9  o'clock  of  that  same 
evening  the  sheriff  levied  the  same  upon  the  lands  of  the  assignor  not  ex« 
empt.  Just  about  the  time  such  levy  was  being  made,  said  Charles  K.  Feld 
acted  as  circuit  court  commissioner  in  the  execution  of  the  assignment,  and 
the  acceptance,  certification,  and  approval  of  the  bond.  Thus  it  appears 
that  the  active  agencies  in  counseling  and  inducing  the  assignor  to  make  the 
assignment  were  those  for  whose  benefit  he  had,  within  60  days  prior  thereto, 
given  mortgages,  judgment  notes,  and  collateral  securities. 

These  tilings  can  only  be  reconciled  on  the  theory  that  the  participants 
had  not,  in  fact,  learned  of  the  enactment  of  chapter  ^9,  Laws  1883.  Under 
that  act,  and  upon  the  assignment  being  completed,  it  at  once  became  the  im- 
perative duty  of  tlie  assignee  to  commence  actions  to  set  aside  any  and  all 
mortgages,  liens,  and  securities  made,  given,  or  executed  by  the  debtor  within 
60  days  prior  to  the  making  of  the  assignment  in  contravention  of  that  act. 
We  are  not  aware  of  any  more  subtle  method  of  attempting,  in  advance,  to 
prevent  such  action  by  an  assignee,  than  to  secure  one  who  has  himself  taken 
from  the  assignor  such  security  to  a  large  amount  within  such  60  days.  The 
question  before  us  is  not  whether  the  assignee  was  thereby  induced  to  refrain 
from  attacking  any  of  such  illegal  mortgages  or  liens  in  order  to  preserve  the 
mortgage  given  in  part  for  his  own  benefit,  but  whether  there  was  such  an 
intent  in  making  the  assignment.  Parties  must  be  presumed  to  have  intended 
the  natural  and  probable  result  of  their  own  conduct.  That  the  assignor  and 
assignee,  in  m;iking  the  assignment,  both  expected  and  intended  that  the 
mortgages  should  be  first  paid  out  of  the  mortgaged  property,  and  the  balance 
only  )>e  distril)uted  to  the  general  creditors  by  the  assignee,  is  manifest  from 
the  reference  in  the  assignment  to  the  inventory  verified  and  certified  by  them, 
in  which  the  amount  of  the  chattel  mortgages  were  deducted  from  the  valua- 
tion of  the  person.d  property  there  given,  and  the  amount  of  the  real  estate 
mortgiiges  from  the  valuation  of  the  real  estate  there  given.    The  inventory 
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was  an  essential  part  of  the  assignment  and  the  latter  must  be  construed  in 
connection  with  it.  Bates  v.  Simmons,  62  Wis.  77;  S.  C.  22  N.  W.  Rep.  335; 
Haben  v.  Harshaw.  59  Wis.  403;  S.  C.  18  N.  W.  Rep.  426. 

By  such  references,  and  in  the  light  of  surrounding  circumstances,  the  in- 
tent to  preserve,  perpetuate,  and  enforce  the  mortgages  is  manifest.  In  a 
sense,  such  mortgages  were  thereby  imported  into  the  assignment,  which  is 
to  be  construed  in  connection  with  them  as  one  transaction.  Berry  v.  Cutts^ 
42  Me.  4i5;  Ferry  v.  Holden,  22  Pick.  269;  Housatonic,  B.dsL.B,  y.  Martin, 
1  Mete.  294.  It  is  not  the  case  of  a  prior  fraudulent  security  wholly  inde- 
pendent of,  and  disconnected  from,  the  assignment.  The  question  is  not  as 
to  any  mistake  in  leaving  property  out  of  the  inventory,  but  the  intent  thus 
expressed  of  having  the  illegal  mortgages  thus  paid.  Such  intent  manifestly 
was  to  hinder,  delay,  and  defraud  the  general  creditors,  and  to  secure  illegal 
preferences  to  such  secured  creditors.  This  is  strengthened  by  the  admission 
of  the  assignor  under  oath  to  the  effect  that  the  amounts  stated  as  due  to  his 
flon,  Ferdinand,  his  son-in-law,  Werner,  and  some  others,  as  appeared  in  the 
verified  list  of  creditors,  were  each  largely  fictitious.  Besides,  he  squarely 
admitted  that  he  made  the  assignment  so  as  to  get  a  compromise  with  liis 
creditors, — in  order  that  the  aissignee  should  settle  with  them.  Upon  the 
whole  record  we  must  hold  that  (1)  where,  as  here,  an  insolvent  debtor, 
within  60  days  prior  to  his  making  an  assignment,  and  in  contemplation 
thereof,  or  of  his  insolvency,  gives  mortgages  or  other  securities  upon  pre- 
existing debts,  to  creditors  then  having  a  reasonable  cause  to  believe  him  in- 
solvent, and  then  makes  such  assignment  to  one  of  such  secured  creditors, 
and  therein  recognizes  such  mortgages  and  other  securities  as  valid  subsist- 
ing liens,  the  assignment  must  be  regarded  as  made  with  the  intention  of 
giving  a  preference  to  such  secured  creditors,  and  thereby  hinder,  delay,  and 
defraud  general  creditors;  (2)  especially,  as  some  of  such  secured  claims,  and 
others  in  the  list  of  creditors,  are  wholly  or  in  part  fictitious,  and  the  assign- 
ment is  made  with  the  confessed  purpose  of  forcing  a  compromise  with  credit- 
ors. The  view  taken  renders  it  unnecessary  to  consider  the  sufficiency  of 
the  bond,  or  what  occurred  subsequently  to  the  making  of  the  assignment. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is  remanded 
for  further  proceedings  according  to  law. 


Johannes  v.  Fh<enix  Ins.  Co.  of  Brookltn,  N.  Y.,  Impleaded,  etc. 

Piled  April  6.  1886. 

FiBE  Insurance — Reinsubanob— Right  of  Policy-Holdeb  to  Sue  Rbinbubivo  Com- 
pany. 

A.  was  Insured  in  the  Standard  Fire  Company  of  London,  and  that  company,  de- 
siring to  withdraw  from  business  in  the  United  States,  sold  and  turned  over  to  the 
Phoenix  Insurance  Company  its  entire  business,  and  the  good- will  of  that  business, 
in  tlie  ITnitud  States,  together  with  a  large  amount  of  bonds  and  other  property;  in 
consideration  of  which  the  Phoenix  Company  "  rein.suredall  therisks"  of  the  Stand- 
ard Company  upon  i)roperty  situated  in  the  United  States,  and  agreed  that  all  losses 
arising  under  the  policies  of  the  Standard  Company  on  such  property,  after  the  date 
"        '      1  JPh      *    "' 


of  the  contract,  should  be  '*  borne,  paid,  and  satisfied"  by  said  JPh  oenix  Company. 
Yeld,  that  A.  might  maintain  an  action  against  the  Phodnix  Company  ' 
k  loss  on  the  property  covered  by  his  policy  in  the  Standard  Company.^ 


Appeal  from  circuit  court,  Eau  Claire  county. 

This  is  an  appeal  from  an  order  overruling  a  demurrer  to  the  complaint  for 
insufficiency,  as  against  the  appellant.  The  complaint  alleges,  in  effect,  the 
incorporation  of  each  of  the  defendants,  and  their  right  to  do  insurance  bus- 
iness in  Wisconsin;  that  July  1,  1883,  the  defendant  the  Standard  Fire  Of- 

^Bee  note  at  end  of  case. 
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fice  of  London,  Limited,  for  a  premium  or  consideration  then  paid,  insured 
the  phiintiff's  property,  desciibed  by  an  insurance  policy  in  writing,  (Xo. 
134.814,)  against  loss  or  damage  by  tire,  to  tlie  amount  of  $1,650,  from  July 
1,  1883,  to  July  1,  1886.  Tlie  complaint  then  contains  the  following  allega- 
tions: And  the  plaintiff  further  alleges  that  subsequent  to  the  making  and 
issuing  of  said  policy  tlie  defendant  the  Phoenix  Insurance  Company  of  Brook- 
lyn, New  York,  being  desirous  of  acquiring  and  purchasing  the  business  and 
good-will  of  its  co-defendant  herein,  and  the  defendant  the  Standard  Fire  Of- 
fice of  London,  Limited,  aforesaid,  being  desirous  of  reinsuring  its  risks  upon 
property  in  the  United  States  of  America,  and  having  withdrawn  from  busi- 
ness in  the  Uniteil  States,  the  said  defendant  corporation,  on  or  about  the 
«econd  day  of  January,  1884,  made  and  entered  $nto  an  agreement  in  writing, 
duly  executed  under  seal  by  each  of  said  defendants,  wherein  and  whereby, 
for  a  valuable  consideration,  the  defendant  the  Phoenix  Insurance  Company, 
aforesaid,  reinsured  all  the  risks  of  the  defendant  the  Standard  Fire  Office  of 
London,  Limited,  upon  property  situated  in  the  United  States  of  America, 
from  12  o'clock  noon,  in  New  York,  on  the  first  day  of  January,  A.  D.  1884; 
and  agreed  that  all  losses  arising  under  the  policies  of  the  said  defendant  the 
Standard  Fire  Office,  Limited,  upon  property  situated  in  the  United  States  of 
America  should,  after  that  time,  be  borne  by  the  said  Phoenix  Insurance 
Company,  and  should  be  paid,  satisfied,  and  discharged  by  it;  and  received 
in  part  payment  therefor  an  assignment  of  the  ;^200,000  in  bonds  of  the 
United  States,  which  had  been  deposited  by  its  co-defendant  in  the  state  of 
New  l''ork,  as  required  by  law,  for  the  benefit  and  security  of  the  policy- 
holdei*s  of  its  said  co-defendant  the  Standard  Fire  Office  of  London,  Limited, 
residing  in  the  Uniteil  States;  and  thereby  reinsured  the  risk  upon  the  prop- 
erty mentioned  in  the  policy  hereinbefore  de8cril)ed,  and  agreed  that  the  loss 
of  this  plaintiff  arising  thereunder  should  be  borne,  paid,  satislied,  and  dis- 
charged by  said  Phoenix  Insurance  Company,  which  thereupon  became  owner 
of  the  good-will,  original  documents,  and  books  of  its  co-defendant  herein, 
relating  to  the  risks  aforesaid,  and  assumed  control  of  the  same,  and  of  the 
business  pertaining  to  said  risks,  policies,  and  losses.  The  complaint  fur- 
ther alleges,  in  effect,  that  July  4,  1884,  and  while  said  policy  was  still  in 
force,  the  assured  property  was  destroyed  and  lost  by  fire;  that  there  was 
other  insurance  on  the  property  in  still  other  companies;  that  the  plaintiff 
gave  notice  of  loss  to  the  defendants;  that  within  30  days  he  rendered  a  par- 
ticular account  of  said  loss  as  he  was  requested  and  required  to  do  by  them 
and  their  authorized  agents  and  adjuster,  at  considerable  trouble  and  expense 
to  the  plaintiff,  and  was  informed  by  the  defendant  that  no  further  proofs 
would  be  required;  that  thereupon  the  appellant  denied  its  liability  to  pay 
said  loss  under  said  policy,  and  refused  to  pay  the  same,  on  the  ground  that 
the  policy  had  been  reported  as  written  for  one  year  only,  instead  of  three 
years,  and  that  it  did  not  reinsure  said  risk;  that  the  defendants  had  waived 
further  notice  or  proofs  of  loss;  that  60  days  had  elapsed  before  the  com- 
mencement of  this  action,  and  since  said  notice  and  proofs  of  loss  and  the 
waiver  of  further  proofs;  that  the  piaintiff  had  performed  all  of  the  condi- 
tions of  the  policy  on  his  part;  that  the  proportionate  amount  which  the  de- 
fendants were  liable  to  pay  to  the  plaintiff  was  $1,402,  with  interest,  for 
which  amount  he  demands  judgment. 
George  C,  TeaiU  for  respondent.    X.  M,  Vilas,  for  appellant. 

Cassoday,  J,  A  policy  of  fire  insurance  is  a  contract  of  indemnity.  Dar- 
rell  v.  TibhitU^  5  Q.  B.  Div.  560.  IJy  such  contract  the  insurer  agrees  to 
compensate  the  a.ssured  for  loss  by  fire  of  cerbiin  property,  for  a  given  time. 
The  existence  of  such  contract  gives  the  insurer  an  insurable  interest  in  the 
property  insured,  co-extensive  with  its  liability.  Delaware  Ins.  Co.  v.  Quaker 
City  Ins.  Co.^  3  Grant,  Cas.  71;  New  York  Bowery  Fire  Itis.  Co,  v.  New 
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York  Fire  Ins.  Co,,  17  Wend.  359.  Here  the  Standard  Fire  Office  of  Londoit 
insured  the  plaintiff's  property  for  three  yeai-s  from  July  1,  1883.  After  do- 
ing so  it  became  desirous  of  reinsuring  its  risks  upon  property  in  the  United 
States,  and  withdrawing  from  business  in  the  United  States.  The  Phoenix 
Insurance  Company  of  Brooklyn  was  at  the  same  time  desirous  of  acquiring- 
and  purchasing  the  business  and  good-will  of  the  Standard  Company.  Ac* 
cordingly  the  two  companies  made  the  ag^'eement  set  forth  in  the  statement 
of  facts,  on  January  2,  1884.  At  that  time  the  plaintiif's  policy  had  two 
years  and  a  half  more  to  run.  Of  course  the  Standard  Company  had  an  in- 
surable interest  in  the  plaintiff's  property  commensurate  with  its  liability. 
The  agreement  between  the  two  companies,  as  alleged,  was  based  upon  a 
sufficient  consideration.  Its  validity  is  not  assailed.  The  contention  is  that 
the  contract  between  the  two  companies  is  confined  strictly  to  them,  and 
that  the  plaintiff  under  his  policy  issued  by  the  Standard  has  no  privity  in  the 
contract  made  by  the  Phoenix,  and  can  maintain  no  action  tliereon  against 
the  Phoenix.  In  other  words,  that  it  was  strictly  a  contract  of  reinsurance 
by  the  Standard  Company,  solely  for  its  own  benefit,  and  not  for  the  benefit 
of  any  of  its  then  existing  policy-holders  in  the  United  States. 

In  support  of  such  contention  the  learned  counsel  for  the  appellant  cites 
several  cases.  Some  of  these  cases,  and  periiaps  some  others,  will  now  be 
considered,  as  tlie  question  may  be  regarded  as  new.  In  doing  so  we  shall 
confine  ourselves  very  much  to  the  wording  of  each  particular  contract  ad- 
judicated, for  the  question  presented  is,  after  all,  one  of  contract  '  The  con- 
struction given  to  one  contract  may  essentially  aid  tlie  construction  of  another; 
but  tliis  is  so  only  where  the  clauses  of  the  two  contracts  to  be  construed  are 
substantially  alike.  Some  of  the  cases  cited  were  upon  contracts  of  strict  re- 
insurance, as  above  defined,  and  clearly  sustain  the  position  of  counsel,  if  the 
contract  here  is  to  be  so  restricted.  Hastie  v.  De  Pf^yster,  3  Caine,  190; 
Herckenrath  v.  American  M.  Itis.  Co,,  3  Barb,  Ch.  63;  New  York  Bonoery 
Fire  Ins,  Co,  v.  New  York  Fire  Ins,  Co.,  supra;  Ho7ie  v.  Mutual  Safety 
Ins,  Co,,  1  Sanf.  137;  S.  C.  2  N.  Y.  235;  Carrington  v.  Connecticut  F,  cC-  3/. 
Ins,  Co,,  1  Bosw.  152;  Blankstone  v.  Alemannia  Fire  Ins.  Co.,  66  X.  Y. 
104;  Strong  v.  Phoenix  Ins,  Co,,  62  Mo.  289;  Oantt  v.  American  Cent,  Ins, 
Co.,  68  Mo.  503;  Delaware  Ins,  Co.  v.  Quaker  City  Ins.  Co,,  supra. 

Thus,  in  Hone  v.  Mutual  Safety  Ins.  Co,,  supra,  the  defendant,  by  the 
policy  of  reinsurance,  "promised  and  agreed  to  ra'ike  good  to  the  American 
Mutual  Insurance  Company  all  such  loss  or  damage,''  etc.  So,  in  the  case 
cited  in  Bos  worth  the  agreement  was  to  "re-insure  the  American  Mutual  In- 
surance Company  of  Amsterdam  upon  the  following  policies  issued  by  them, 
loss,  if  any,  payable  to  the  assured  upon  the  same  terms  and  conditions,  and 
at  the  same  time,  as  are  contiiined  in  the  original  policies."  A  description  of 
the  several  policies  is  then  given.  The  court,  at  general  term,  said:  "If  the 
word  'assured,^  as  used  in  this  contract,  means  the  party  reassured,  the  pres- 
ent plaintiffs  have  no  interest  in  tlie  contract,  and  no  right  to  maintain  an 
action  upon  it;  *  *  *"  but  "if  the  word  *a55wre<i  *  does  not  mean  the 
party  'reinsured,*  and  that  party  only,  then  it  Includes  and  embraces,  not  only 
the  plaintiffs,  but  also  nineteen  other  individuals  and  firms.  By  the  contract 
of  reinsurance  the  defendants  took  upon  themselves  the  risks  which  the  cor- 
poration reinsured  had  incurred  by  insuring  twenty  separate  and  distinct 
policies."  The  court  then  determined  that  the  word  "jissured,"  as  used, 
meant  the  company  issuing  the  original  policies  and  obtaining  the  reinsurance, 
and  not  any  of  such  poUcy-holdera.  In  Blacftstone  v.  Insurance  Co.,  supra, 
the  agreement  was  simply  to  reinsure  the  company,  and  the  principal  con- 
tention was  whether  the  insurance  was  double  under  the  peculiar  wording 
of  the  policy.  The  same  is  true  of  Owens  v.  Sturges,  67  111.  366,  and  Insur- 
ance Co,  v.  Insurance  Co,,  38  Ohio  St.  11,  cited. 

But  in  the  case  before  us  the  contract  between  the  defendant  companies 
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was,  as  it  seems  to  us,  something  more  than  a  mere  reinsurance.  By  that 
contract  the  Standard  Company  sold  and  turned  over  to  the  Phcenix  its  entire 
business,  and  the  good-will  of  that  business,  in  the  United  States,  together 
with  a  large  amount  of  bonds  and  other  property,  in  consideration  of  which 
the  Phoenix  thereby  "reinsured  all  the  risks"  of  the  Standard  Company  "upon 
property  situ<ited  in  the  United  States;  *  *  *  and  agreed  that  all  losses 
arising  under  the  policies  of  the  said  defendant  the  Standard  Fire  Office, 
Limited,  upon  property  situated  in  the  United  States  of  America,  should, 
after  that  time,  (January  1,  1884,)  he  home  by  the  said  Phoenix  Insurance, 
Company,  and  should  he  paid,  satisjied,  and  discTiarged  hy  it;  *  *  * 
and  agreed  that  the  loss  of  this  plaintiff  ansing  thereunder  should  he  home^ 
paid,  satisfied,  and  discliargtd  by  said  Phoenix  Insurance  Company;  which 
thereupon  hecame  otrnier  of  the  good-will,  original  documents,  and  books  of 
its  co-defendant  herein  [the  Standard  Company]  relating  to  the  risks  afore- 
said, and  assumed  control  of  the  same,  and  of  the  business  pertaining  to  said 
risks,  policies,  and  losses. " 

Such  are  the  alleged  terms  of  the  contract  we  are  required  to  construe. 
The  losses  thus  arising  under  the  policies  could  only  "be  borne,  paid,  satis- 
fied, and  discharged"  by  the  Phoenix  in  a  direct  transaction  with  the  policy- 
holders. Even  a  payment  by  it  of  the  amount  of  the  loss  to  the  Standard 
Company  would  not  satisfy  or. discharge  the  plaintiff's  claim  for  such  loss  on 
his  policy.  That  could  only  be  done  on  payment  to  the  plaintiff.  It  seems 
to  us  that  by  the  terms  of  the  contract,  as  alleged,  the  Phoenix,  in  effect, 
thereby  assumed  the  risk  covered  by  each  policy,  and  agreed  to  pay  any  loss 
arising  under  each  policy.  Tlie  mere  fact  that  the  plaintiff  was  not  named 
In  the  contract  does  not  preclude  him  from  maintaining  an  action  upon  the 
contract.  Thus  a  policy  "for  whom  it  may  concern,"  assures  all  persons 
having  an  insurable  interest  that  are  intended  to  be  covered  by  it,  whether 
known  to  the  insurera  or  not.  Tlie  Sidney,  23  Fed.  Rep.  88.  So,  an  agree- 
ment "to  become  insurer  to  C.  for  the  benefit  of  himself  and  others  hav- 
ing tobacco  in  store,  and  to  be  stored,  in  his  warehouse,  on  said  stock  of  to- 
bacco," was  held  by  this  court  sufficient  to  sustain  an  action  on  the  con- 
tract against  the  insurer,  and  in  favor  of  such  "other"  persons,  though  not 
named.  Strohn  v.  Hartford  Fire  Ins.  Co,,  'S3  Wis.  648;  S.  C.  37  Wis.  627. 
In  Qlen  v.  Hope  Mut  Life  Ins,  Co,,  1  Thomp.  &  C.  463,  S.  C.  affirmed,  56 
N.  Y.  379,  the  defendant  had  agreed  with  the  Craftmen's  Assurance  Com- 
pany to  reinsure  the  latter  company  on  all  its  risks  "for  which  policies  of  the 
said  party  of  the  second  part  [Craftsmen's  Assurance  Company]  are  outstand- 
ing at  this  date,  and  hereby  agree  to  assure  all  such  policies,  and  to  pay  the 
holders  thereof  all  such  sums  as  the  party  of  the  second  part  may,  by  force 
of  such  policies,  become  liable  to  pay,  *  ♦  ♦  the  liability  for  death  losses 
to  be  limited  to  such  deaths  as  may  occur  on  and  after  this  date;"  and  it  was 
held  that  the  defendant  was  liable  on  the  contract  of  reinsurance  directly  to 
the  several  holders  of  policies  for  tlie  whole  amount  insured  thereby.  The  same 
doctrine,  upon  the  same  reinsurance  contract,  was  reaffirmed  in  Fischer  v. 
Hope  Mut.  Life  Ins.  Co..  40  N.  Y.  Super.  Ct.  291 ;  S.  C.  affirmed,  69  N.  Y.  161. 
It  seems  to  us  that  the  contract  of  reinsurance  in  those  two  ciises  was  substan- 
tially like  the  one  at  bar.  Those  actions  in  favor  of  such  policy-holders,  upon 
such  contract  of  reinsurance,  were  sustained  upon  the  authority  of  Lawrence 
v.  Fox,  20  N.  Y.  268,  and  similar  cases.  That  case  has  been  expressly  followed 
by  this  court.  Gray  v.  McDonald,  19  Wis.  217.  Tlie  same  principle  has  fre- 
quently been  reiterated  by  this  court.  Putney  v.  Farn?iam,  27  Wis.  187 ;  Mc- 
Dowell  V.  Laev,  35  Wis.  171 ;  Bassett  v.  Hughes,  43  Wis.  319;  Kollock  v.  Par* 
Cher,  52  Wis.  399;  S.  C.  9  N.  W.  Rep.  67 ;  Hoile  v.  Bailey,  58  Wis.  450-452 :  S. 
C.  17  N.  W.  Rep.  322;  Town  of  Plat  tecille  v.  Hooper,  63  Wis.  383;  S.C.  23  N. 
W.  Rep.  581.  The  principle  thus  sanctioned  in  these  cases  is  to  the  effect  that 
if,  on  the  receipt  of  a  good  and  sufficient  consideration,  A.  agrees  with  B.  to  as* 
v.27N.w.no.5— 27 
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8ume  and  pay  a  debt  of  the  latter  to  0.»  then  0.  may  maintain  an  action  di- 
rectly upon  such  contract  against  A.,  notwithstanding  C.  is  not  privy  to  the 
consideration  received  by  A.    We  think  the  case  at  bar  comes  within  the 
principle. 
The  order  of  the  circuit  court  is  affirmed. 

NOTE. 

Where  one  person,  for  a  valuable  consideration,  agrees  with  another  to  pay  a  debt 
owing  from  such  other  to  a  third  person,  the  latter  can  enforce  the  contract.  Baker  v. 
Eglin,  (Or.)  8  Pac.  Rep.  280. 

For  a  fall  coUectiou  of  the  authorities  respecting  the  right  of  a  third  party  for  whose 
benefit  a  contract  is  made  to  maintain  a  suit  thereon  when  the  terms  of  the  contract  are 
broken,  see  Winninghoff  v.  Wittig,  (Wis.)  24  N.  W.  Rep.  912,  and  note,  914. 
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aUPRBMB  COURT  OF  WBBRAaKA. 


HooFEB  and  another  v.  BROWNiNa. 
Filed  March  81,  1880. 

1.  EbBOB— EyIDBNOB  SUFnOIBNT  TO  SUBTAIN  VbBDIOT. 

For  reasons  set  oat  at  length  in  the  opinion,  lidd^  that  there  was  evidence  before 
the  jury  to  sustain  their  verdict. 

-2.  Witness— Impbaohmemt-—Dbolabation8  out  of  Coubt. 

Before  a  witness  can  be  contradicted  by  showing  by  the  oath  of  another  witness 
that  he  has  made  statements  out  of  court  inconsistent  with  his  testimony^  he  must 
be  interrogated  as  to  whether  he  has  made  such  statements,  and  his  attention  called 
to  the  time  and  place  of  making  them  and  to  whom  made. 

8.  Eyidbncx— Admissions. 

The  statements  or  admissions  of  a  party  to  a  suit  can  be  proved  against  him  only 
when  such  statements  or  admissions  are  so  connected  with  the  main  transactions 
involved  in  the  litigation  as  to  be  material  to  the  issue  or  issues  in  the  case. 

Error  from  Jefferson  county. 

8.  N.  Lindley  and  W.  O.  Hamhel,  for  plaintiff.  B.  8,  Baker  and  W.  H. 
-Snell,  for  defendants. 

Cobb,  J.  The  action  in  the  court  below  was  replevin,  brought  by  Josiah 
D.  Drowning  against  E.  W.  Hooper  and  John  Curtin,  for  the  possession  of  a 
certain  note,  described  in  the  petition  as  "one  promissory  note  of  six  hundred 
dollars,  dated  July  19,  1881,  signed  by  Jane  £.  Coburn,  payable  to  the  order 
of  J.  D.  Browning,  of  the  value  of  six  hundred  dollars."  The  case  seems  to 
have  been  originally  brought  and  tried  in  the  county  court,  but  with  what 
result  does  not  appear  from  the  record.  It  was  appealed  to  the  district  court, 
where  there  was  a  trial  to  a  jury,  with  a  verdict  and  judgment  for  the  plain- 
tiff. The  defendants  bring  the  cause  to  this  court  on  error.  There  are  sev- 
eral errors  assigned,  all  but  one  of  which  are  as  to  the  sufficiency  of  the  evi- 
dence to  sustiiin  the  verdict.  The  fourth  assignment  is  "that  the  court  erred 
in  excluding  the  testimony  of  A.  H.  Moulton." 

The  plaintiff,  on  the  trial  below,  testified  as  a  witness  on  his  own  behalf, 
to  the  effect  that  after  taking  the  note  in  litigation  from  the  maker,  he  went 
to  St.  Joseph,  Missouri,  to  live,  and  had  the  note  with  him,  it  not  being  due. 
I  quote  from  his  testimony: 

"After  that  there  wits  a  lady  that  had  frequently  asked  me  to  loan  her 
money.  I  think  it  was  two  or  three  months  that  she  was  after  me  for  money. 
Eventually  I  agreed  to  let  her  have  five  hundred  dollars,  on  certain  conditions, 
and  I  let  her  have  it.  The  dfly  was  set  when  she  was  to  come  to  ttie  State 
Savings  Bank  and  get  the  money.  I  let  her  have  the  money,  and  she  gave 
me  the  agreement  that  the  five  hundred  dollars  was  to  be  paid  to  the  State 
Savings  Bank  by  her,  and  she  signed  an  agreement  as  strong  as  I  could  make  it. 
I  signed  the  note,  and  gave  it  into  the  bank.  About  the  time  it  became  due  she 
paid  it  off,  and  returned  the  note  to  me,  and  said  she  had  paid  it  off.  I  said: 
^  Where  is  the  five  hundred  dollar  note?'  She  had  a  little  porte-monnaie, 
and  looked  for  it,  and  said  she  didn't  have  it;  and  I  said  I  must  have  that; 
and  she  said  she  would  get  it  for  me  the  next  evening  or  the  next  morning, 
and  I  kept  after  her  for  it;  and  I  told  her,  eventually,  *If  you  don't  get  me 
that  paper,  I  will  sue  you.'  I  didn't  get  it,  and  I  commenced  a  suit  against 
her.  Finally  she  returned  with  a  Coburn  note,  [^ic,]  and  I  put  it  in  a  wash- 
stand  drawer,  where  I  kept  papers.  It  was  not  used  for  a  wash-stand.  That 
paper,  the  agreement,  and  my  note,  and  other  papers,  I  could  not  find.    Other 
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papers  were  gone  also.  That  is  about  all  there  is  to  that,  that  I  remember 
now.  I  tried  for  over  two  years,  and  sought  every  opportunity  to  get  it,  but 
never  could  get  it. 

**Qitestion,  State  what  you  have  done  about  it?  Answer.  I  tried  every 
way  that  I  could.  Eventually,  Messrs.  Reed  &  Hall,  a  firm  in  the  real-estate 
business,  said  they  had  it.  They  are  a  firm  in  St.  Joseph.  Q,  What  conver- 
sation did  you  ever  have  with  Reed  Sc  Hall  about  it.  A.  I  told  them  that 
I  had  lost  such  a  note,  and  that  I  did  not  know  what  had  become  of  it;  and 
I  asked  both  of  them  if  they  had  heard  of  such  a  note,  and,  if  they  did,  if 
they  would  let  me  know  of  it;  and  they  said  they  would.  Q,  Who  were  Heed 
<.t  Hall  acting  for?  A,  I  think  they  were  acting  for  Mrs.  Noble.  Q.  Who 
had  access  to  that  stand  drawer?  A,  The  lady  that  was  my  wife  at  that 
time.  Q,  She  is  not  your  wife  now?  A.  No,  sir.  Q.  She  is  divorced  from 
you  now?  A.  Yes,  sir.  Q.  What  was  done?  A.  I  tried  a  great  many  times 
to  get  it.  One  time  I  telegraphed  to  Colonel  Harbine's  bank  if  such  a  noto 
had  ever  been  sent  there  for  collection.  Q.  Did  you  come  up  here?  A.  Yes, 
sir.  Q.  Did  you  try  to  get  the  note?  A.  Yes,  sir.  Q.  What  became  of  the 
note?  A.  On  one  occasion  Mr.  Monhoe  said  he  had  returned  it  to  the  State 
Savings  Bank.  Q.  What  did  you  do  then?  A,  I  went  back.  Q.  Did  you 
succeed  in  obtaining  any  knowledge  of  its  whereabouts?  A,  Yes,  sir;  I  tel- 
egraphed to  Harbine,  but  did  not  succeed  in  getting  my  note,  and  returned 
to  St.  Joseph.  Q,  Did  you  come  here  on  purpose  for  that  note?  A,  Yes,, 
sir;  I  did.  Q,  AVhat  did  Mrs.  Noble  ever  tell  you,  if  anything,  in  reference 
to  this  note?  A,  She  talked  to  me  at  various  times.  I  don't  know  as  I  can 
remember  what  she  said  each  time.  She  proposed  to  return  the  five  hundred 
dollar  note,  but  she  did  not  do  it,  and  I  brouglit  suit  for  it,  but  my  attorney 
told  me  it  was  best  to  wait  until  the  note  become  due,  and  replevy  it;  and 
that  is  the  way  I  did.  Q,  Did  you  ever  have  any  conversation  with  Mrs. 
Noble  in  regard  to  this  collateral  note  after  you  lost  it?  A,  Yes;  I  did.  Q. 
What  did  she  say?  A,  She  said  she  did  not  have  it.  Q.  From  what  source 
did  you  first  learn  that  Gurtin  had  it?  A.  When  they  were  taking  deposi- 
tions, and  Reed  &  Hall  were  taking  them,  and  I  went  over  to  St.  Joseph;  and 
that  was  the  first.  When  I  replevied  the  note  here,  that  gentleman  that  I 
took  it  from  was  an  entire  stranger. — Mr.  Hooker,  he  said  his  name  was.  I 
came  into  town,  and  there  was  a  man  here  that  had  my  note.  I  asked  some 
gentlemen  if  they  knew  him,  and  one  of  them  did;  and  he  showed  me  the 
note;  and  I  asked  him  where  he  got  that  note;  and  he  said  I  found  it  on  the 
prairie,  near  Belvedere  and  he  said  it  looked  as  though  it  had  lain  there  two  or 
three  days,  and  I  said  I  had  not  been  at  Belvedere,  and  did  not  know  who 
had  left  it  there.  Q.  Did  you  ever  go  to  the  State  Sa^vings  Bank  at  St.  Joseph  ? 
A,  Yes,  sir;  when  I  had  been  out  here  trying  to  find  it,  I  went  straight  to 
the  State  Savings  Bank,  and  I  asked  them  for  it, — if  it  had  been  returned 
there;  and  they  said  it  had  not;  and  I  said  Uiere  must  be  a  mistake  some- 
where; and  I  took  out  a  letter  from  Mr.  Exton,  and  showed  him  this  letter; 
and  he  waited  a  few  minutes,  and  he  said,  *Reed  &  Hall  have  got  your 
note;'  and  I  saw  Mr.  Reed  on  the  sidewalk,  and  I  asked  him  who  had  it;  and 
he  said  he  did  not  know,  and  I  said,  *You  have  it;'  and  he  said,  'No;  they 
had  not  got  it.  but  that  a  young  man  that  was  going  to  school  here  has  got 
the  note;'  and  after  that  they  owned  that  they  had  it.  *  *  ♦  Q.  Who- 
purchased  that  note  from  Mrs.  Noble?  A,  Reed  &  Hall  say  they  did.  Q. 
For  whom  ?  A.  For  John  Curtin.  Q,  Did  they,  previous  to  this  time,  know, 
and  had  they  been  informed,  of  the  condition  under  which  it  had  been  given? 
A.  Yes,  sir;  I  talked  with  them  both  several  times  about  my  loss  of  the  note; 
and  they  always  denied  knowing  anything  about  it  at  all.  Some  time  after 
Mr.  France  told  me  that  they  had  it.  they  owned  it  up.  Q,  Did  you  tell  them 
that  it  was  your  note,  and  tlie  circumstances  under  which  it  was  left  at  the 
bank.    A.  Yes;  I  told  them  that  it  was  stolen  from  me.    I  told  them  that  aU 


Digitized  by  VjOOQ  IC 


Neb.]  HOOPER  V.  BROWNING.  421 

the  time.    Q,  What  is  the  value  of  this  Coburn  note?    A,  Six  hundred  dollars, 
— the  principal.    Q.  And  the  other?    A.  Five  hundred  dollars.'* 

The  plaintiff  was  cross-examined  at  considerable  length.  The  only  effect 
was  to  cause  him  to  still  further  confuse  his  statements  made  in  his  exami- 
nation in  chief  as  to  the  papers  which  Mrs.  Noble  returned  to  him,  that  he 
put  in  the  stand  drawer,  and  which  were  afterwards  stolen  from  him.  He 
also  stated  that  at  the  time  of  the  service  of  the  order  of  replevin  on  the  de-/ 
fendant  Hooper  the  two  notes  were  attached  together. 

The  testimony  of  C.  B.  France,  president  of  the  State  Savings  Bank  of  St. 
Joseph,  whose  deposition  was  taken  and  read  upon  the  part  of  the  defense,  is 
scarcely  inconsistent  with  the  testimony  of  the  plaintiff  as  to  the  loan  of  the 
S500,  by  plaintiff  from  the  bank,  the  execution  and  delivery  of  the  plaintiff's 
personal  note  therefor,  and  the  pledging  of  the  8600  note  of  Mrs.  Coburn  as 
collateral  security  for  the  payment  of  the  same.  He  did  not  know  Mrs.  No- 
ble in  connection  with  the  transaction.  Says  the  money  was  not  paid  to  her 
at  the  time,  but.  on  the  contrary,  said  that  it  was  paid  to  Foindexter  & 
Miller.  He  does  not  disclose  his  source  of  knowledge  as  to  what  disposition 
Browning  made  of  the  money,  and  it  is  quite  obvious  from  his  whole  testi- 
mony that  his  statement  in  that  respect  was  made  on  hearsay.  His  testi- 
mony leaves  no  doubt  that  the  amount  of  the  face  and  interest  of  Browning's 
note'  was  paid  into  bank  by  Mrs.  Noble,  and  that  witness,  as  president  of 
the  bank,  assigned  the  note,  and  delivered  both  it  and  the  $600  collateral 
note  to  her.  That  whether  witness  at  the  time  considered  it  a  payment  of 
the  note  and  the  release  of  the  collateral,  or  the  purchase  by  Mrs.  Noble  of 
the  principal  and  collateral  notes,  is  by  no  means  certain.  He,  several  times 
in  his  testimony,  speaks  of  the  note  having  been  paid.  On  cross-examina- 
tion, in  answer  to  the  question,  "Do  you  know  how  she  came  to  pay  it 
off?"  he  answered:  "I  don't  know;  she  did  pay  it  off,  and  took  a  transfer  of 
it."  This  witness  does  not  state,  nor  is  he  asked,  whether  the  two  notes 
were  attached  together  at  the  time  of  their  delivery  to  Mrs.  Noble  or  not. 
I  mention  this  for  the  reason  that  if  the  notes  were  separate,  then  there 
was  no  indorsement  of  the  collateral  note;  and  it  being,  by  its  terms,  pay- 
able to  J.  D.  Browning  or  order,  the  absence  of  an  indorsement  was  sicaveat 
to  all  the  world.  If  they  were  attached,  the  $500  note  might  be  regarded  as 
an  elongement  of  the  other,  and  Browning's  signature  on  the  back  of  it  re- 
garded as  an  indorsement. 

The  testimony  of  the  plaintiff  is  contradicted,  as  to  material  facts,  by 
Catherine  Noble  and  James  M.  Foindexter,  witnesses  -for  the  defendants, 
whose  depositions  were  read  on  the  trial ;  and  were  it  a  question  of  the  weight 
of  evidence  and  of  probabilities  which  we  have  to  consider,  I  could  scarcely 
agree  with  the  jury  in  their  conclusion;  but  these  were  considerations  for  the 
jury.  Indeed,  I  might  say  that  were  it  not  for  the  occasional  recurrence  of 
cases  much  like  the  one  at  bar,  the  use  of  juries  in  civil  cases  could  scarcely 
be  justified. 

I  think  there  was  sufficient  evidence  before  the  jury  to  have  sustained  a 
finding  that  the  note  was  stolen  from  the  plaintiff.  It  must  be  admitted  that 
even  if  it  was  stolen,  if  it  was  indoraed  in  blank  by  the  payee,  and  was  passed 
before  maturity  to  a  bonaflde  holder  for  value,  who  received  it  without  no- 
tice, in  the  usual  course  of  business,  such  holder  could  defend  its  possession 
as  against  the  payee.  In  such  case,  however,  the  burden  of  proof  Is  upon  the 
holder  to  show  that  he  falls  within  the  above  terms.  Dennis  Curtin  de- 
posed, on  the  part  of  the  defendants,  that  the  defendant  John  Curtin  had 
funds  in  the  hands  of  Heed  &  Hall  for  investment,  and  that  they  bought  the 
said  note  with  such  funds.  He  was  not  asked,  and  probably  knew  nothing, 
as  to  Reed  &  Hall's  knowledge  or  notice  of  the  history  of  the  note  before  it 
came  to  their  hands.  They,  and  the  person  of  whom  they  received  the  note, 
are  probably  the  only  persons  who  knew  the  truth  or  falsity  of  the  facts 
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necessary  to  make  them  or  their  cestui  qui  trust  the  bona  fide  holder  of  the* 
note.  Neither  of  them  were  called  as  witnesses,  and  although  Mrs.  Noble, 
the  person  who  testified  that  she  sold  them  the  note,  had  her  deposition  twice 
taken,  she  was  hot  asked,  nor  did  she  testify  to,  any  fact  bearing  upon  the 
good  faith  in  which  they  received,  or  of  the  consideration  which  they  paid 
for  tlie  note.  I  conclude,  therefore,  that  there  is  evidence  to  sustain  the  ver- 
dict of  the  jury. 

At  the  trial  the  defendants  called  Judge  H.  H.  Moulton  as  a  witness  in 
their  behalf,  who,  after  having  testified  that  there  had  been  a  trial  of  said 
cause  before  him,  (I  presume  in  his  capacity  of  county  judge,)  the  following 
question  was  asked  him  by  counsel  for  defendants :  ''Question.  State  what 
Mr.  Browning  said  at  that  trial  as  to  the  object  for  which  the  money  was 
borrowed."  The  plaintiff  objected  to  the  question  for  the  reason  that  it  is 
immaterial,  irrelevant,  incompetent,  and  that  no  proper  foundation  had  been 
laid  for  its  introduction,  which  objection  was  sustained,  and  the  answer  ex- 
cluded. Also  the  following:  **Questitm,  State  whether  or  not  he  swore  on 
the  trial  of  this  cause  in  your  court  that  this  money  was  borrowed  to  pay  a 
debt  that  his  wife  owed  to  Mrs. ."  The  same  objection  by  the  plain- 
tiff, and  the  same  ruling  by  the  court.  **  Question,  State  whether  or  not  Mr. 
Browning  told  you,  or  swore  at  that  time,  that  this  Mrs.  Noble  was  worthr 
about  eighty  thousand  dollars.  What  did  he  say  at  that  time  as  to  her  pecu- 
niary standing?"  The  same  objection  by  the  plaintiff,  and  the  same  rulings 
by  the  court. 

These  rulings,  and  the  exclusion  of  the  testimony  sought  to  be  elicited  by 
the  above  questions,  are  assigned  as  error.  The  object  of  these  questions  was- 
to  contradict  the  plaintiff's  statements  made  on  the  stand  in  court,  by  prov- 
ing by  this  witness  that  he  had  made  inconsistent  statements  as  to  these  facts 
out  of  court.  It  is,  I  think,  a  rule  of  univeraal  application  that  before  such 
testimony  can  be  introduced  over  objection  the  witness  whom  it  is  sought  to 
contradict  must  first  be  questioned  as  to  whether  he  has  made  such  state- 
ments,  calling  his  attention  to  the  time  and  place  at  which,  and  the  person 
or  persons  to  whom,  such  statements  were  made,  as  near  as  may  be.  Then, 
if  the  witness  deny  having  made  the  statement  out  of  court,  and  such  state- 
ment is  of  a  fact  or  facts  material  to  the  issue  or  issues  involved  in  the  case, 
the  witness  may  be  contradicted,  and  witnesses  for  that  purpose  may  be  called, 
and  examined.  But  if  the  statement  is  not  of  a  fact  material  to  the  issue, 
the  cross-examining  party  is  bound  by  the  answer  of  the  witness,  and  cannot 
call  or  examine  another  witness  for  the  purpose  of  proving  that  he  has  made 
contradictory  statements  out  of  court.  This  rule  is  deemed  to  be  so  well  set- 
tled and  universally  understood  and  conceded  that  no  authority  need  be  cited 
to  sustain  it. 

Counsel  insist,  however,  that  even  if  Browning  as  a  witness  might  not 
have  been  contradicted,  Browning  as  a  party  to  the  suit  might.  This.  I  must 
confess,  presents  a  very  different  question.  Were  the  statements  which  it  is- 
alleged  the  plaintiff  made  to  or  before  the  witness  connected  with  the  main 
transaction  involved  in  the  litigation,  so  as  to  appear  to  the  court  to  be  in  the 
nature  of  a  confession  or  admission  of  a  material  fact  in  the  case,  then,  doubt- 
less, such  statements  or  admissions  might  be  proved  by  any  witness  knowing- 
the  facts,  on  the  part  of  the  defendant.  See  Stephens  v.  Vroman,  16  N.  Y. 
381.  The  difficulty  here  is  that  the  alleged  statements  of  Browning,  sought 
to  be  proved  by  the  witness  Moulton,  were  matters  not  logically  necessary  to- 
the  existence  of  any  material  fact  in  the  case,  and  but  very  remotely,  if  at  all, 
connected  therewith.  The  ownership  and  right  of  possession  of  the  note  in 
the  plaintiff  does  ndt  logically  depend,  in  any  degree,  upon  the  purpose  or  ob- 
ject for  which  plaintiff  borrowed  theS500  from  the  State  Savings  Bank;  and 
less  still,  upon  the  number  of  thousands  of  dollars  which  Mra.  Noble  was 
worth.    It  is  clear,  therefore,  that  Browning's  statements  in  respect  to  these- 
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matters,  made  ont  of  court,  or  in  the  county  court,  could  not  be  proved  as  the 
admissions  of  a  party  to  a  suit  against  his  interest.    We  have  already  seen 
that  tbey  were  not  admissible  for  the  purpose  of  impeaching  the  party  as  a 
witness,  without  first  laying  the  proper  foundation. 
The  judgment  of  the  district  court  is  therefore  affirmed. 


Hansen  v.  Berthblsok  and  another. 
Filed  March  31. 1886. 

1.  FBAXm— TTlfDUB  iKFLXyrorOB— OOWFIDBWTIAL  RSLATIONB. 

Undue  influenoe  exerted  upon  an  uncle  by  his  nieoe,  by  reason  of  which  be- con- 
veyed to  her  certain  real  estate  upon  a  promise  to  reponyey,  may  be  sufficient  to 
justify  a  court  of  equity  insetting  aside  the  deed.^ 

2.  Tbubt^Ezp&bss,  Raised  bt  Pabol. 

An  express  trust  cannot  be  raised  by  a  parol  promise  to  reconvey  real  estate  to 
the  grantor.^ 

3.  Fbaud— Two  Innocxnt  Pkbsonb. 

Where  one  of  two  innocent  persons  must  suffer  by  the  fraud  of  another,  he  who 
trusted  the  third  person,  and  placed  the  means  in  his  hands  to  commit  the  wrong, 
must  bear  the  loss. 

4.  VXKDOB  AKD  VxiTDBS— NOTIOS  FBOK   PoflSBBSXON. 

Where  a  grantor  remains  in  ]X)sses8ion  of  real  estate  ailer  the  execution  of  a  war- 
ranty deed  therefor,  a  party  purchasing  must  ascertain  by  what  right  he  retains  i>os- 
session.    McHugh  v.  Smiley,  17  Neb.  620,  626 ;  8.  0.  20  N.  W.  Rep.  296,  and  24  N.  W. 
Rep.  277.1 
6.  Statote  of  Fbauds,  Who  may  Plbad. 

While  the  Stat  tt£e  of  frauds  is  so  far  personal  that  no  one  but  the  parties  can,  in 
the  first  instance,  interpose  it.  yet  when  one  of  the  parties  conyeys  real  estate  abso- 
lutely, by  warranty  deed,  and  tnereby  disaffirms  the  contract,  his  grantee  may  plead 
the  facts  as  a  defense. 

Appeal  from  Dodge  county. 

G.  L,  Loomis,  E.  F.  Gray,  and  W.  It.  Mung&i\  for  plaintiff.  W.  H.  Bell 
and  William  Marahalh  for  defendants. 

Maxwell,  0.  J.  This  action  was  brought  in  the  district  court  of  Dodge 
county  by  the  plaintiff  against  the  defendants,  to  quiet  the  title  to  the  S.  W. 
4  of  section  28,  township  18,  range  8,  in  the  plaintiff,  and  to  set  aside  a  deed 
from  defendant  Berthelson  to  Love,  and  compel  him  to  convey  to  the  plain- 
tiff. On  the  trial  of  the  cause  to  the  court  below  a  decree  was  rendered  in  fa- 
vor of  the  plaintiff,  the  defendant  Love  being  required  to  convey  all  his  in- 
terest in  the  said  land  within  20  days,  and  that  he  pay  tlie  costs  of  suit, 
and  be  allowed  only  the  taxes  paid  by  him  on  said  land, — about  830.  The 
defendant  Love  appeals. 

The  principal  defenses  interposed  by  Love  is  the  statute  of  frauds,  and  that 
he  is  an  innocent  purchaser.  The  testimony  tends  to  show  that  the  land  in 
question  is  situate  about  four  and  one-half  or  five  miles  from  Fremont; 
that  the  plaintiff  purchased  it  in  the  year  1881;  that  the  plaintiff  is  a  native 
of  Denmark,  and,  in  the  spring  of  1888,  he,  with  his  wife,  went  to  Denraaric 
on  a  visits  and  Miss  Berthelson,  a  niece  of  his,  returned  with  him  in  June» 
1883;  that  after  this  return  he  resided  in  Fremont  during  the  remainder  of 
the  year  1888,  Miss  Berthelson  living  with  plaintiff,  but  the  wife  leaving  in 
October  of  that  year.  The  plaintiff,  in  the  autumn  of  1883,  was  dealing  in 
stock,  and  frequently  absent  from  home  at  night,  and  there  seems  to  have 
been  some  difficulty  between  the  plaintiff  and  his  wife,  caused,  the  plaintiff 
claims,  by  the  machinations  of  Miss  Berthelson.    Prior  to  the  visit  to  Den- 

1  See  note  at  end  of  case. 
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mark,  the  plaintiff  and  his  wife  having  no  children  of  their  own,  had  ob- 
tained two  boys,  one  six  years  of  age  and  the  other  nine,  from  the  Home  of 
the  Friendless,  in  Chicago,  and  seemed  to  have  adopted  them;  and  the  plain- 
tiff made  a  will,  leaving  the  boys  all  his  property  in  case  of  his  death,  except 
$1,000.  He  testifies  that  after  the  return  of  the  plaintiff  and  his  wife  to 
this  country  Miss  Berthelson  found  fault  with  the  boys,  complained  to  him 
that  he  had  a  sufficient  number  of  relatives  of  his  own  in  needy  circum- 
stances, and  induced  him  to  send  the  boys  away  and  destroy  the  will;  that  she 
found  fault  with  his  wife,  and  misrepresented  her,  saying  to  him:  ''When 
strangers  came  around  she  [the  plaintiff's  wife]  was  better  to  them,  and  took 
better  care  against  them,  than  she  did  against  me,  when  I  got  home,  and 
there  was  a  man  always  running  around  there  more  or  less  when  I  was  away. 
She«aid  he  was  a  brick  mason, — a  man  of  family,  and  a  friend  of  mine.  He 
had  visited  my  house  before.  She  was  telling  me  lie  was  coming  around 
there  frequently.  Did  she  tell  you  anything  in  regard  to  what  your  wife  done. 
— about  there  being  anything  wrong?  She  was  telling  me  that  when  I  was 
away  she  was  going  out  and  taking  walks  with  him,  and  going  to  the  res- 
taurant, and  so  forth." 

The  result,  as  he  testifies,  was  that  on  or  about  the  tenth  of  October,  1883» 
the  plaintiff  and  his  wife  separated,  he  giving  her  a  certain  amount  of  prop- 
erty, and  three  or  four  days  afterwards  he  claims  that  Miss  Berthelson  in- 
duced himself  and  wife  to  make  a  deed  of  the  land  to  her.  He  testifies  that 
"we  agreed  to  separate,  and,  finally,  my  wife  she  wanted  to  part.  We  talked 
it  over,  and  finally  I  agreed  with  her  to  pay  her  whatever  she  asked.  I  paid 
my  wife  what  she  asked,  and  she  went.  Miss  Berthelson  said  then,  to  me: 
•Well,  uncle,  you  must,  before  Emma  goes  away,' — ^that  was  my  wife, — 'you 
must  get  the  land  out  of  your  name,  and  I  don't  think  you  can  do  it  any  bet- 
ter than  to  deed  it  over  to  me,  because  I  am  the  only  relation  you  have  got 
here.  You  have  no  children  nor  any  relations,  and  whenever  you  have  a 
chance  to  sell  or  rent  it  again  yourself  I  will  be  willing  to  deed  it  over  to  you.' 

Then  we  w  nt  over  to  Mr. office,  and  the  deed  was  made.    I  paid  mj 

wife.  She  got  her  share  that  was  agreed  on  in  money.  It  was  agreed  be- 
tween me  and  her  that  I  should  retain  the  land.  What  Miss  Berthelson  said 
about  making  the  deed  to  her  was  in  reference  to  this  same  land, — the  Belle- 
vue  farm.  I  did  not  at  that  time  own  any  other  land  anywhere."  He  also 
states  that  the  suggestion  to  make  the  deed  in  question  came  from  Miss  Berth- 
elson, and  that  she  induced  him  to  make  the  deed.  He  testifies:  "In  the  first 
place  she  was  my  niece,  and  in  the  second  place  she  promised  me  that  she  was 
willing  to  deed  over  to  me,  or  any  one  that  I  sold  to;"  and  that  he  would  not 
have  made  the  conveyance  but  for  the  fact  of  her  relationship,  and  her  promise 
to  reconvey;  and  that  she  paid  no  consideration  whatever  for  the  land. 

If  Hansen^s  testimony  is  to  be  believed,  Miss  Berthelson  had,  in  some  way, 
acquired  great  influence  over  him,  and  in  consequence  of  such  influence  ob- 
tained the  deed  in  question.  This  being  so,  there  probably  was  sufficient  to 
justify  the  court  in  finding,  as  it  must  have  done,  that  the  deed  was  acquired 
by  undue  influence.  Aahton  r,  Thompson,  18  N.  W.  Rep.  918;  Kleeman  v. 
Peltzer,  17  Neb.  381;  S.  C.  22  N.  W.  Rep.  793;  Pom.  Eq.  §  946;  Munson  v. 
Carter,  27  N".  W.  Rep.  208.  The  evidence  is  not  very  satisfactory,  however, 
and  but  for  the  rule  that  a  verdict  or  flnding  of  a  court  will  not  be  set  aside 
unless  it  is  clearly  wrong,  could  not  be  sustained. 

2.  The  testimony  shows  that  the  land  in  question,  at  the  time  the  deed  from 
the  plaintiff  to  Miss  Berthelson  was  made,  was  worth  the  sum  of  $5,000;  that 
about  the  first  of  May,  1884,  the  plaintiff  and  his  wife,  who  had  become  rec- 
onciled, moved  onto  the  land,  and  that  Miss  Berthelson  was  then  living  with 
them;  that  on  the  fifth  of  May,  1884,  school-district  No.  42,  of  Dodge  county, 
conveyed  one  acre  of  land  in  said  quarter  section ;  and  that  on  the  tenth  day 
of  May,  1884,  she  conveyed  to  said  school-district  one  acre  of  land  in  said 
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quarter  section.  Both  of  these  deeds  were  recorded  May  10  and  11,  1884. 
About  this  time  Miss  Berthelson  appears  to  have  left  the  residence  of  the 
plaintiff,  and  found  employment  for  a  few  days  in  Fremont.  A  few  days 
after  going  to  Fremont  she  applied  to  Love  for  a  loan  on  the  land;  but  as 
there  was  a  purchase-money  mortgage  for  the  sum  of  81»500,  and  interest 
notes  running  for  several  years,  in  all  about  S2,700,  given  by  the  plaintiff 
to  his  grantor.  Love  refused  to  accept  the  security  Jis  satisfactory,  and  refused 
to  make  a  loan  thereon.  She  then  proposed  to  sell  the  land  to  him,  and  after 
several  conferences,  she  accepted  his  offer  of  $1,000  for  the  land  subject  to 
the  mortgage.  She  informed  him  that  Hansen  had  rented  tlie  land  of  her  for 
that  year,  and  the  testimony  shows  he  was  then  living  on  and  cultivating  the 
same.  Love  did  not  see  Hansen  while  the  negotiations  for  the  purchase  of 
the  land  were  pending,  but  did  see  him  in  a  few  days  afterwards,  and  in- 
formed him  of  the  purchase,  at  which  he  seems  to  have  expressed  some  sur- 
prise. The  testimony  shows  that  Miss  Berthelson  made  the  deed  to  Love  for 
the  land  in  question  with  the  usual  covenants  of  warranty  and  against  in- 
cumbrances, except  the  moKgage  heretofore  mentioned,  and  taxes  due  on  the 
property;  that  Love  gave  her  a  check  on  one  of  the  banks  in  Fremont  for 
$1,000,  which  money  she  drew  from  the  bank,  and  left  almost  immediately 
tor  Denmark;  Chat  the  plaintiff,  according  to  his  own  testimony,  knew  of  her 
unreliable  character  for  several  months  before  she  left,  but  seems  to  have 
made  no  effort  to  secure  the  title  from  her.  The  testimony  also  shows  that 
Love  had  no  intention  to  defraud  Hansen,  and  had  no  knowledge  of  his  in- 
terest in  the  premises,  except  that  derived  from  his  residence  on  the  land  and 
the  statement  of  Miss  Berthelson.  There  is  no  doubt  he  believed  her  state- 
ment, and  acted  in  the  utmost  good  faith.  The  price,  although  considerably 
less  than  the  actual  value  of  the  property,  was  not  so  disproportionate  as  of 
itself  to  be  evidence  of  bad  faith;  and  but  for  the  fact  that  the  plaintiff  lived 
upon  the  land  claiming  to  be  the  owner  thereof.  Love's  title  would  be  per- 
fect. Some  doubt  has  been  expressed  as  to  the  application  of  the  rule  as  to 
notice  where  the  grantor  continues  to  hold  possession  after  the  delivery  of 
the  deed;  but,  in  our  view,  there  is  no  reitson  for  a  distinction, — the  question 
in  both  ciises  is,  by  what  right  is  he  in  possession?  McHugh  v.  Smiley^  17 
Neb.  620-630;  S.  C.  20  N.  W.  Rep.  296,  and  24  N.  W.  Rep.  277;  McKimie 
v.  FerrilU  15  Ohio  St.  168;  Qrimstone  v.  Carter,  3  Paige,  421;  Hopkins  v. 
Garrard,  7  B.  Mon.  312;  Beiryhill  v.  Kirchner,  96  Pa.  St. 489;  Pell  \,McEU 
roy,  36  Cal.  268;  Illinois  Cent.  R.  Co,  v.  McCullough,  59  111.  166. 

The  plaintiff,  however,  had  phiced  the  apparent  ownership  of  the  land  in 
Miss  Berthelson,  and  permitted  her  to  retain  it  after  he  had  reason  to  believe, 
according  to  his  own  testimony,  that  she  was  not  reliable.  As  between 
Love  and  the  plaintiff,  the  latter  was  most  to  blame,  as  he  had  placed  in  the 
hands  of  another  the  means  of  perpetrating  a  fraud,  and  permitted  such 
means  to  remain  in  her  hands  after  he  knew,  or  had  reason  to  know,  that 
the  power  was  liable  to  be  abused;  hence  the  equity  of  Love  for  the  money 
paid  by  him  is  superior  to  that  of  the  plaintiff.  Rice  v.  Rice^  2  Drewry,  73; 
Zoveridge  v.  Cooper,  3  Russ.  30;  Anketel  v.  Converse,  17  Oliio  St.  11;  Resor 
V.  Ohio  cfe  M,  R,  Co.,  Id.  139.  In  the  case  last  cited  the  vendor  put  the 
vendee  in  possession,  and  placed  in  his  hands  a  deed  of  the  land  sold,  with 
an  agreement  that  it  should  not  be  considered  delivered  or  become  effectual 
until  the  purchase  money  was  paid.  The  vendee  subsequently  put  the  deed 
on  record  without  paying  the  purchase  price,  and  mortgaged  the  land  to  6077a 
fide  mortgagees  for  value,  and  without  notice.  The  court  held  that,  as 
against  the  mortgagees,  the  vendor  could  not  assert  a  claim  to  the  land.  It 
is  said,  (page  142:)  "By  his  own  acts  in  putting  the  land  and  deed  of  con- 
veyance therefor  into  the  possession  of  the  company,  he  has  plainly  said  to 
the  world  that  the  company  is  the  owner  of  the  land,  and  might  be  dealt  with 
as  such." 
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The  rule  in  equity  is  that  where  one  of  two  innocent  parties  must  suffer  hf 
a  wrong  of  a  third,  he  who,  by  his  negligence  or  undue  confidence,  has  been 
the  means  by  which  the  other  has  been  deceived,  must  bear  the  loss.  BeUer 
V.  Brock,  3  Ohio  St.  302;  Palmer  v.  Dodge,  4  Ohio  St.  21;  FullerUm  v- 
Sturges,  Id.  529.  In  Selser  v.  Brock,  supra,  808,  it  is  said:  "It  appears  to 
be  well  settled,  both  by  reason  and  authority,  that  where  one  of  two  innocent 
persons  must  suffer  by  the  fraud  of  a  third  person,  he  who  trusted  the  third 
person,  and  placed  the  means  in  his  hands  to  commit  the  wrong,  must  bear 
the  loss."  Lickbarrow  v.  Ma^on,  2  Term  R.  70;  Lane  v.  Borlandy  2  Shop. 
77;  Root  V.  French,  18  Wend.  572.  Bank  of  St.  Claireville  v.  Smith,  5 
Ohio,  222;  Jennings  y.  Gage,  13  111.  610;  Saltus  v.  Ef>erett,  20  Wend.  267. 

Hansen  conveyed  the  land  in  question  to  his  niece,  and  himself  placed  the 
deed  upon  record.  He  thus  held  her  out  to  the  world  as  the  owner  of  the 
land.  He  thereby,  in  effect,  invited  all  persons  to  deal  with  her  as  owner> 
That  she  could  incumber  this  land  by  mortgage  or  otherwise  could  not  be 
seriously  questioned,  and  but  for  the  fact  that  the  plaintiff  was  in  posses- 
sion, could  have  conveyed  the  land  free  from  any  interest  possessed  by  him » 
He  reposed  confidence  in  his  niece,  and,  as  between  himself  and  third  par- 
ties who  acted  in  good  faith,  must  sustain  whatever  loss  there  may  be  from 
a  betrayal  of  that  confidence.  Any  other  rule  would  offer  a  premium  for  col- 
lusion and  fraud  between  relations,  to  the  prejudice  of  third  persons.  Tho 
plaintiff,  therefore,  must  pay  Mr.  Love  $1,000,  with  interest  from  May  27, 
1884,  together  with  costs,  as  a  condition  of  obtaining  a  release  of  his 
claim. 

8.  The  petition  is  framed  upon  the  theory  of  an  express  trust,  and  a  re- 
covery is  sought  upon  that  ground  alone.  Section  3,  c.  82,  Comp.  St.,  pro- 
vides that  '*no  trust  or  interest  in  land,  other  than  leases  for  a  term  not  ex- 
ceeding one  year,  nor  any  trust  or  power  over  or  concerning  lands,  or  in  any 
manner  relating  thereto,  shall  hereafter  be  created,  granted,  assigned,  or  sur- 
rendered or  declared,  unless  by  act  or  operation  of  law,  or  by  a  deed  or  con- 
veyance in  writing  subscribed  by  the  party  creating,  surrendering,  or  declar- 
ing the  same."  The  fourth  section  excepts  from  the  operation  of  the  pro- 
vision real  estate  disposed  of  by  will,  and  trusts  arising  by  implication  or 
operation  of  law ;  and  the  sixth  excepts  agreements  where  there  has  been 
part  performance. 

The  allegations  in  the  petition  in  this  case  are  substantially  the  same  as  in 
that  of  Courvairster  v.  Bouvier,  3  Neb.  61,  in  which  to  establish  the  trust  it 
was  alleged  that  Bouvier,  being  about  to  go  to  New  Orleans  to  obtain  work» 
"and  tliinking  it  would  be  convenient  and  advisable  that  the  title  to  said 
real  estate  should  be  vested  in  his  wife  in  case  of  the  plaintiff's  death  during* 
his  absence,  the  plaintiff  voluntarily,  and  without  consideration,  and  in  or* 
der  to  vest  the  title  in  said  defendant,  conveyed  said  premises"  to  her.  That 
was  the  undertanding,  both  of  himself  and  wife,  that  she  was  to  hold  the- 
property  in  trust  for  him,  and  not  as  her  own.  The  alleged  trust  restod  in 
parol  in  that  case  and  was  held  insufficient.  In  that  case,  however,  there 
were  the  additional  facts  that  the  wife  had  been  in  possession  since  1858^ 
and  that  the  husband  had  accepted  a  lease  from  her  for  a  part  of  the  land* 
Under  a  statute  like  ours,  an  express  trust  cannot  be  raised  by  paroL  2  Reed^ 
St.  Frauds,  §  478;  Lambom  v.  Watson,  6  Har.  &  J.  255;  Robertson  v.  Rob- 
ertson, 9  Watts,  32;  Jackman  v.  Ringland,  4  Watts  &  S.  149. 

It  is  contended  on  behalf  of  the  plaintiff  that  the  statute  of  frauds  is  per- 
sonal, and  that  no  one  can  plead  it  but  Miss  Berthelson.  This  is  true  to  the 
extent  that,  as  between  Miss  Berthelson  and  the  plaintiff,  no  one  can  plead 
the  statute  for  her,  and  the  defense  is  personal.  Where,  however,  she  conveys, 
to  another,  and  thereby  denies  by  her  act  the  existence  of  a  valid  contract 
between  herself  and  her  grantor  for  the  reconveyance  of  the  land,  her  grantee 
may  set  up  the  statute  as  a  complete  defense  to  the  verbal  contract,  unless  it 
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has  been  so  far  pei-formed  as  to  take  it  out  of  the  statute.  In  other  words» 
the  defense  is  available  to  parties  and  privies.  Richards  v.  Cunningham, 
10  Neb.  420;  S.  C.  6  N.  W.  Rep.  475;  Breckmridge'a  Heirs  v.  Ormaby,  1  J.  J. 
Marsh.  236;  S.  G.  19  Amer.  Dec.  84-86.  The  defense,  therefore,  is  available 
to  Love. 

The  plaintiff  has  leave  to  file  an  amended  petition  conforming  to  his  proof 
within  80  days;  and  he  is  required  to  pay  the  defendant  Love  the  sum  of 
Sl.OOO,  with  interest  and  costs,  within  four  months  thereafter;  and  upon  con- 
dition that  he  complies  with  these  requirements  within  the  time  and  in  man- 
ner specified*  the  judgment  will  be  affirmed,  except  as  herein  modified;  but  in 
case  said  plaintiff  fai&  to  comply  with  these  requirements  as  above  provided* 
the  judgment  of,  the  district  court  will  be  reversed*  and  the  cause  dismissed. 
Judgment  accordingly. 

NOTE. 

1.  Uin>nx  Influxncs  ahd  Gonpidbhtial  RBLATiona.— For  a  tail  discussion  of  the 
qnestion  of  undue  inflnenoe  and  confidential  relations,  see  In  re  Disbrow's  Estate, 
(Mich.)  24  N.  W  Rep.  624,  and  note,  629-631,  and  Samson  v.  Samson,  (Iowa,)  26  N.  W. 
Rep.  233,  and  note,  237-240. 

2.  Pabol  Trusts  ih  Land. — R^arding  trosts  in  land  create  by  parol  promise,  see 
Tatge  ▼.  Tatge.  (llinn.)  25  N.  W.  Rep.  596,  and  note,  598-601. 

3.  PosBBBSiON  or  Laud  Noticb  or  Equities. — Possession  of  land  is  notice  to  subse- 
quent purchasers  of  all  equities  of  the  possessor  of  such  land.  Peasley  y.  McFadden, 
(Cal.)  10  Pac.  Rep.  179. 

Implied  or  constructive  notice  may  be  as  effectual  as  actual  notice,  and  such  con- 
structive notice  may  arise  from  possession  alone;  but  such  possession  must  be  open^ 
notorious,  exclusive,  and  unequivocal,  and  while  actual  residence  is  not  necessary  when 
there  is  no  actual  pedis  potsetsiOt  dominion  must  be  manifested  by  such  open  and  noto- 
rious acts  of  ownership  as  will  naturally  be  observed  by  others,  and  the  acts  must  be  of 
a  character  so  certain  and  definite  in  denoting  ownership  as  not  to  be  liable  to  be  mis- 
understood or  misconstrued.    Hodge's  Ex'ra  v.  Amerman,  (N.  J.)  2  Atl.  Repu  257. 

Poesession  of  land  by  parties  at  the  time  of  the  levy  of  an  attachment  is  notice  of 
their  rights  and  equities  m  the  premises  to  a  purchaser  at  a  sale  under  such  levy,  and 
he  takes  the  property  subject  to  the  rights  and  equities  which  are  capable  of  being  en- 
forced by  the  party  in  possession  against  the  judgment  creditor.  Story  v.  Black,  (Mont.) 
1  Pac.  Rep.  1.  To  the  same  effect  are  Rav  v.  Birdseye,  5  Denio,  626:  Jones  v.  Marks, 
47  Cal.  242 ;  McKinzie  v.  Perrill,  15  Ohio  St.  1H8 ;  Hughes  v.  U.  S.,  4  Wall.  232;  Landes 
V.  Brant,  10  How.  348.  See,  also.  In  re  Howe,  1  Paige,  128  ;  Ells  v.  Toasley,  Id.  283; 
White  V.  Carpenter,  2  Paige,  219;  Buchan  v.  Sumner,  2  Barb.  Ch.  181;  I^unsbury  v. 
Purdy,  11  Barb.  494;  Kiersted  v.  Avery,  4  Paige,  15;  Averill  v.  Loucks.  6  Barb.  27; 
Mason  v.  Wallace,  3  McLean,  148;  Strong  v.  Smith,  Id.  362;  Bank  of  Muskingum  v. 
Carpenter's  Adm'rs,  7  Ohio,  21 ;  Lake  v.  Doud,  10  Ohio,  415. 


State  ex  ret,  Bobson  v.  Meeker. 
Filed  March  31.  1886. 

1.  County  Officers— Impeachment— Ouster— Mandamus. 

Where  the  county  board,  upon  complaint  and  a  hearing  thereon,  removes  a 
county  officer  from  office,  renaers  judgment  of  ouster,  and  appoints  a  successor, 
who  qualified  in  accordance  with  the  provisions  of  law,  and  demands  possession  of 
the  omce.  books,  records,  etc.,  and  such  demand  is  refused,  mandamus  is  the  proper 
remedy  to  compel  the  removed  official  to  surrender  such  office. 

2.  Same — Vacancies — "Suspended." 

Ck)unty  boards  have  authority  to  fill  vacancies  in  all  county  offices.  Where  atk 
officer  of  court  is  merely  suspended,  it  is  the  duty  of  the  court  of  which  he  is  such 
officer  to  '* supply  his  place  by  appointment  for  the  term"  of  such  court.  The 
word  "suspended,"  in  section  9  of  article  2  of  chapter  18  of  the  Compiled  Statutes 
is  not  synonymous  with  the  word  "removed  "  in  section  7  of  the  same  article. 

3.  Same— iMPBACHMENiy-SUPERSEDEAS. 

Where  a  county  officer  has  been  removed  from  office  by  the  county  board  for  of- 
ficial misconduct,  and  proceedings  in  error  have  been  taken  in  the  district  court  for 
ihe  purpose  of  having  the  judgment  of  removal  reviewed,  the  filing  of  a  tupersedeas^ 
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bond  does  not  supersede  the  judgment  of  remoyal  so  as  to  entitle  the  incumbent  to 
retain  the  office  pending  the  proceedings  in  error.  The  law  makes  no  provision 
for  staying  such  judgment  by  the  execution  of  such  bond. 

Mandamus. 

N,  K.  QriggSt  for  plaintiff.  Ryan  Bros,  and  Abbott  c&  Abbott,  for  re- 
43pondent. 

Reese,  J.  This  is  an  application  to  this  court,  in  the  exercise  of  its  origi- 
nal jurisdiction,  for  a  peremptory  writ  of  mandamus  requiring  the  respond- 
ent to  surrender  to  the  relator  the  possession  of  the  office  of  the  clerk  of  the 
district  court  of  Saline  county,  together  with  the  seal,  books,  papers,  and 
records  belonging  thereto.  The  allegations  of  the  relator  are  that  on  and  prior 
to  the  fourth  day  of  August,  1885,  the  respondent  was  the  duly-qualified  and 
acting  clerk  of  said  court,  and  that  on  that  day  a  complaint  was  filed  with  the 
county  board,  charging  him  with  various  violations  of  the  law,  and  which 
by  law  are  made  cause  for  removal  from  office;  that  such  proceedings  were 
had  before  said  board  as  on  the  sixth  day  of  March,  1886,  resulted  in  a  finding 
and  judgment  of  guiity,  and  a  removal  of  respondent  from  said  office  by  said 
board;  that  on  the  same  day  the  said  board  duly  appointed  the  relator  to  the 
office  of  such  clerk,  to  fill  the  vacancy  caused  by  such  removal;  that  the  re- 
lator had  duly  qualified  as  such  officer  by  taking  the  necessary  oatii  of  office, 
and  filing  a  bond,  which  was  approved  by  the  county  board;  that  possession 
of  said  office  had  been  demanded  by  relator,  and  refused  by  respondent.  The 
answer  of  the  respondent  admits  the  allegations  of  relator  as  to  his  being  the 
duly-elected  and  qualified  clerk  of  the  district  court,  and  the  finding  and  order 
of  the  board  of  county  commissioners  of  March  6th,  but  denies  the  legal  suffi- 
ciency of  the  complaint;  denies  that  said  findings  and  order  of  the  county 
board  are  of  any  legal  force  or  effect,  and  alleges  that  said  pretended  judg- 
ment of  removal  is  void.  It  is  also  alleged  tliat  on  the  eiglith  day  of  March, 
1886,  he  presented  to  said  board  his  supersedeas  bond  in  the  sum  of  S1,000, 
with  good  and  sufficient  surety,  and  demanded  a  proper  transcript  of  proceed- 
ings, and  that  such  tender  of  bond  and  demand  for  transcript  were  for  the 
purpose  of  removing  said  cause  to  the  district  court  of  said  county  for  review 
by  proceedings  in  error.  Said  board  declined  to  approve  said  bond,  giving  as 
their  sole  ground  for  such  refusal  a  want  of  authority  so  to  do,  and  that  he 
thereupon  secured  said  bond  to  be  approved  by  the  clerk  of  said  district  court, 
and  filed  in  said  court  his  petition  in  error,  together  with  a  transcript  of  said 
proceedings,  and  that  said  proceedings  in  error  are  now  pending  in  said  court. 
The  pretended  appointment  of  relator  by  said  board  is  admitted,  but  it  is 
alleged  that  said  board  had  no  power  or  authority  to  make  the  same,  and  that 
said  pretended  appointment  was  void.  Upon  the  hearing  it  was  stipulated 
that  relator  had  taken  the  oath  of  office,  and  filed  his  bond  as  alleged  by  him, 
and  that  proceedings  were  pending  in  the  district  court  as  alleged  by  re- 
spondent. 

The  contentions  of  the  respondent  are  that  mandamus  is  not  the  proper 
remedy,  there  being  a  complete  remedy  by  proceedings  in  the  nature  of  quo 
warranto;  that  the  relator  has  not  been  legally  appointed,  and  that  a  super- 
sedeas bond  having  been  filed,  and  the  cause  removed  into  the  district  court 
by  proceedings  in  error,  the  judgment  of  the  county  board  is  superseded,  and 
respondent  is  entitled  to  hold  the  office  until  a  final  determination  of  the 
case.  As  it  seems  to  us,  the  first  question  must  depend  upon  the  other  two 
for  solution.  If  the  removal  of  respondent  was  valid  in  law,  thereby  creating 
a  vacancy  in  the  office,  and  if  the  county  board  had  authority  to  appoint 
relator,  and  the  proceedings  in  error  have  not  superseded  the  judgment  of 
removal,  then  it  would  be  clear  that  relator  is  entitled  to  the  office.  This 
right  being  conceded,  it  is  pretty  clear  that  mandamus  would  be  the  proper 
remedy.    State  v,  Jaynes,  26  N.  W.  liep.  711. 
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The  next  contention,  that  relator  has  not  been  legally  appointed,  calls  iiv. 
question  the  authority  of  the  county  board  to  appoint  a  clerk  of  tlie  district 
court  in  case  of  the  removal  of  an  incumbent.  Section  101  of  chapter  26  of 
the  Compiled  Statutes  provides  that  "every  civil  office  shall  be  vacant  upon 
the  happening  of  either  of  the  following  events,  at  any  time  before  the  ex- 
piration of  the  term  of  such  office,  as  follows:  (1)  The  resignation  of  the- 
incumbent;  (2)  his  death;  (3)  his  removal  from  office,"  etc.  Section  103- 
provides  that  ''vacancies  shall  be  filled  in  the  following  manner:  In  the 
office  of  the  reporter  of  the  supreme  court,  by  the  supreme  court;  in  all  other 
state  and  judicial  district  offices,  and  in  the  membership  of  any  boai-d  or 
commission  created  by  the  state,  where  no  otlier  method  is  specially  provided, 
by  the  governor;  in  county  and  precinct  offices,  by  the  county  board,"  etc. 

The  office  of  the  clerk  of  the  district  court  being  a  county  office,  the  power 
is  here  given  to  fill  a  vacancy  therein.  But  it  is  insisted  by  counsel  for  re- 
spondent that  section  9  of  chapter  18,  Id. ,  especially  confers  this  authority 
upon  the  district  court.  This  chapter  provides  the  method  of  removal  of  county 
officers  from  office,  and  the  section  above  referred  to  is  as  follows:  "  When  the 
accused  is  an  officer  of  the  court,  and  is  suspended,  the  court  may  supply  his 
place  by  appointment  for  the  term."  (The  italics  are  our  own.)  It  is  insisted 
that  the  word  "suspended,"  as  used  in  this  section,  must  be  taken  and  con- 
sidered as  synonymous  with  "removed,"  as  used  in  the  other  section  of  the 
chapter.  The  first  section  provides  that  "all  county  officers,  including  jus- 
tices of  the  peace,  may  be  charged,  tried,  and  removed  from  office  for  official 
misdemeanors  in  the  manner  and  for  the  causes  folio wiog,"  etc.  Section  7  is . 
as  follows:  "The  questions  of  fact  shall  be  tried  as  in  other  actions,  and  if  the 
accused  is  found  guilty,  judgment  shall  be  entered  removing  the  officer  from 
his  office,  and  declaring  the  latter  vacant,  and  the  clerk  shall  enter  a  copy  of 
the  judgment  in  the  election  book."  It  is  the  opinion  of  the  court  that  the 
word  "suspended,"  as  it  occui*s  in  section  9«  cannot  be  given  the  meaning 
contended  tor.  It  was  evidently  the  mind  of  the  legislature  that  cases  might 
arise,  either  growing  out  of  the  circumstances  of  the  case,  or  by  an  express 
provision  of  the  law,  that  an  officer  would  have  of  necessity  to  be  suspended 
pending  the  investigation  of  a  charge  against  him ;  and  in  case  the  suspended 
officer  should  be  an  officer  of  a  court,  or  particularly  of  the  one  hearing  the 
charges,  his  place  might  be  supplied  temporarily,  in  order  that  the  business 
of  the  "term"  might  not  be  interfered  with,  without  the  accused  having  to 
be  removed  from  the  office  as  a  condition  precedent  to  such  appointment. 
Without  this  section,  ample  provision  is  made  for  the  appointment  of  officers 
to  fill  vacancies,  and  we  can  see  no  sufficient  reason  for  giving  the  word  any 
other  meaning  than  that  to  which  it  is  usually  and  ordinarily  entitled. 

The  next  and  last  question  is  as  to  the  effect  of  the  proceedings  in  error  for 
the  purpose  of  reviewing  the  judgment  of  removal.  The  right  of  respondent 
to  prosecute  proceedings  in  error  is  not  questioned  by  the  relator;  but  the 
question  is,  assuming  that  the  respondent  has  this  right,  does  the  bond  filed 
by  him  suspend  the  judgment  of  removal  until  a  final  hearing  in  the  review- 
ing court?  It  is  not  claimed  by  the  respondent,  and  could  not  rightly  be  so 
claimed,  that  any  provision  of  statutory  law  can  be  found  which  would  give 
the  right  to  supersede  the  judgment.  While  section  588  of  the  Civil  Code 
makes  provision  for  a  stay  of  execution  in  the  cases  therein  named,  yet  cases 
of  this  kind  do  not  come  within  its  provision.  As  was  said  by  Chief  Justice 
Maxwell,  in  State  v.  T?ie  Judges,  26  N.  W.  Rep.  723,  "the  provisions  for  a 
supersedeas  are  not  as  broad  as  those  for  the  review  of  judgments  on  error." 

But  it  is  insisted  that  section  901  of  the  Civil  Code  is  intended  to  apply  to 
cases  of  the  kind  at  bar,  and  that  by  its  provisions  a  stay  of  proceedings  can 
be  had  as  by  the  former  practice  when  the  writ  of  error  existed  as  a  writ  of 
review.  There  are  some,  to  us,  insurmountable  objections  to  this  view.  By 
section  509  of  the  Civil  Code  the  writ  of  error  is  abolished,  but  the  power  of 
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courts  to  compel  complete  and  perfect  tran8cripts»  etc.,  as  in  writs  of  error, 
is  preserved.  Judgments  and  final  orders  are  as  much  the  subject  of  review 
as  they  were  formerly,  but  the  power  of  review  is  given  alone  by  the  statute, 
by  proceedings  in  error  without  the  intervention  of  the  allowance  of  a  writ 
of  error,  acceptance  of  bail,  etc.  Section  901  is  as  follows:  "Bights  of  civil 
action  given  or  secured  by  existing  laws  shall  be  prosecuted  in  the  manner 
provided  by  this  Code,  except  as  provided  in  the  following  section.  If  a  case 
ever  arises  in  which  an  action  for  the  enforcement  or  protection  of  a  right, 
or  the  redress  or  prevention  of  a  wrong,  cannot  be  held  under  this  Code,  the 
practice  heretofore  in  use  may  be  adopted,  so  far  as  may  be  necessary,  to  pre- 
vent a  failure  of  justice." 

While  we  need  not  stop  now  to  inquire  just  what  cases  might  arise  where 
**the  enforcement  or  protection  of  a  right,  or  the  prevention  of  a  wrong," 
could  not  be  had,  it  is  clear  that  this  case  is  not  one  of  those  described  in  this 
section.  Ample  provision  is  made  by  law  for  the  redress  of  the  wrong  com- 
plained of,  and  the  protection  of  all  rights,  by  the  proper  tribunal,  and  a 
method  of  procedure  is  provided.  The  right  of  review  by  appeal  on  proceed- 
ings in  error  is  a  statutory  one.  WUcox  v.  Saunders,  4  Neb.  569;  State  v. 
Ensign.  11  Neb.  531;  8.  C.  ION. W.  Rep.  449;  sections  580,  677,  Crim.  Code. 

Provision  having  been  made  for  the  review  of  all  judgments  and  final  or- 
ders made  by  inferior  tribunals,  and  special  provisions  having  been  made  for 
a  stay  of  execution  in  certain  cases,  (section  588,  Civil  Code,)  it  must  be  taken 
as  the  legislative  will  that  other  cases  are  excluded.  In  this  connection  it  is 
urged,  with  considerable  force,  that  if  respondent  is  not  permitted  to  super- 
sede the  judgment  of  the  county  board  if  the  judgment  of  ouster  against  him 
should  be  finally  reversed,  he  would  be  deprived  of  his  office,  and  the  emol- 
uments thereof,  without  any  recourse  upon  the  relator.  Whether  or  not 
this  is  true  we  need  not  now  decide,  but  if  it  is,  it  is  an  omission  which  can 
be  corrected  by  the  legislature  alone.  But  it  may  also  be  said  that  the  law  of 
removal  from  office  must  have  been  intended  as  a  somewhat  summary  method 
of  removing  officials  who  were  violating  the  law;  and  if  the  decisions  of 
county  boards  may  be  locked  up  by  a  supersedeas  bond,  the  short  official  ten- 
ures of  county  officers  in  this  state  would  enable  a  corrupt  official  to  hold  the 
office  until  the  expiration  of  his  term,  in  defiance  of  all  efforts  to  remove  him 
for  official  misdemeanors.  This  is  not  intended  as  a  refiection,  in  any  degree, 
upon  the  merits  of  the  case  pending  in  the  district  court,  but  as  a  suggestion, 
in  a  general  way,  that  the  omission  of  the  legislature  to  provide  a  method  of 
superseding  may  not  have  been  an  oversight,  but  was  the  direct  expression  of 
legislative  opinion.  It  must  be  so  treated  until  otherwise  express^.  In  this 
connection  it  would  not  be  deemed  improper,  perhaps,  for  us  to  add  that  in 
cases  of  this  kind,  where,  if  a  judgment  of  removal,  if  wrongful,  would  work 
giesX  hardship  to  the  removed  official,  it  is  apparent  that  reviewing  courts 
should  render  all  practicable  aid  to  such  persons,  by  granting  an  early  hearing 
and  determination  of  such  cases,  in  order  that  the  injury,  if  any,  might  be 
as  light  as  possible;  but  further  than  this  they  cannot  go. 

A  peremptory  writ  must  be  allowed  as  prayed. 


Digitized  by  VjOOQIC 


Neb.]  SKINNER   V.  MAGEHS.  481 


Skinner  v.  Magebs. 

Filed  March  81,  1886. 

CoiTTR ACT— Action  fob  Breach— Ixstructionb. 

In  an  action  on  contract  for  damages  for  withdrawing  certain  cattle  from  the 
herd  of  the  plaintiff  during  the  herding  season,  it  being  stipulated  in  the  contract 
that  plainti if  should  not  receive  more  than  200  head  of  cattle  in  his  herd,  and  it  he- 
ine[  admitted  by  the  plaintiff  an  the  stand  as  a  witness  in  his  own  behalf,  that  when 
defendant's  cattle  were  withdrawn  from  the  herd  there  were  203  other  cattle  in  the 
herd;  and  it  also  appearing  from  the  evidence  that  plaintitfs  herd-ground  was 
scant,  and  probably  deficient.— Ac^rf,  error  on  the  part  of  the  court  to  refuse  an  in- 
struction giving  a  fair  expression  of  the  law  as  to  the  rights  of  the  defendant  to  re- 
move his  cattle  under  sucli  state  of  facts. 

Error  from  Saline  county. 

H(Z8ting8  dt  McQintie,  for  plaintiff.    J,  H,  Grimm,  for  defendant 

€k>BB,  J.  This  action  was  brought  on  a  written  contract,  which  I  here 
copy:  "This  agreement  entered  into  the  twenty-fourth  day  of  April,  1882, 
between  D.  H.  Skinner  and  Mich.  Magers,  witnesseth  that  the  said  D.  H. 
Skinner,  in  consideration  of  the  covenants  of  the  said  Mich.  Magers  herein- 
after set  forth,  does  hereby  let  to  the  said  Mich.  Magers,  on  or  about  the  above 
date,  his  herd  of  cattle,  consisting  of  from  125  to  150  head,  to  be  herded 
daring  the  herding  season  of  the  year  1882,  for  the  consideration  of  one  dol- 
lar and  twenty-five  cents  per  head  for  the  full  herding  season,  and  sipro  rata 
amount  for  those  that  may  be  herded  during  a  part  of  the  herding  season. 
The  said  Mich.  Magers,  for  and  in  consideration  of  the  above-named  amount 
of  money,  does  hereby  covenant  to  take  good  and  faithful  care  of  the  above 
cattle,  and  to  see  that  they  have  salt  not  less  tlian  twice  per  week.  The  said 
Magers  also  agrees  to  be  responsible  for  the  cattle  while  in  his  care;  also  that 
he  (Mich.  Magers)  will  make  good,  by  paying  an  equivalent,  for  all  cattle  that 
may  disappear,  or  be  crippled,  or  die,  or  meet  with  accident,  or  any  injury  in 
any  way,  except  it  be  by  natural  death,  or  by  unavoidable  accident;  and  in 
case  of  death  or  injury,  the  said  Mich.  Magers  agrees  to  notify  the  said  D.  H. 
Skinner  of  the  same.  The  said  Mich.  Magers  also  to  furnish  the  above  cattle 
with  plenty  of  water  and  piisture  at  all  times,  and  in  case  his  pasture  should 
become  insufficient  for  the  cattle  before  the  close  of  the  herding  season,  the 
said  Mich.  Magers  agrees  to  notify  the  said  D.  H.  Skinner,  and  allow  the  said 
B.  H.  Skinner  to  remove  his  cattle  by  paying  apro  rata  sum  for  the  time  oc- 
cupied in  herding.  The  said  Mich.  Magers  also  agrees  to  take  not  more  than 
two  hundred  head  of  cattle  in  his  herd."  Signed  by  D.  H.  Skinner  and  J.  M. 
Magers. 

The  action  was  brought  by  John  M.  Magers,  plaintiff,  against  David  H. 
Skinner  and  John  W.  Hitchcock,  defendants.  The  plaintiff's  petition  em- 
braces three  causes  of  action,  the  first  being  for  a  breach  of  the  contract  above 
set  out;  the  second  being  for  board  and  labor  furnished  and  performed  by  the 
plaintiff  for  the  defendants,  to  the  amount  and  of  the  value  of  $10;  the  third 
count  being  for  damages  sustained  by  the  plaintiff  in  and  about  pursuing 
said  defendants  for  the  purpose  of  recovering  a  certain  steer  belonging  to  an- 
other party,  and  for  which  plaintiff  was  responsible,  and  which  was  driven 
away  by  defendants  with  their  herd,  and  for  which  damage  plaintiff  claimed 
the  sum  of  $10.    The  plaintiff  prayed  judgment  in  the  sum  of  $150. 

The  defendants  answered,  denying  that  they  ever  entered  into  the  contract 
declared  upon,  but  admitting  that  defendant  D.  H.  Skinner  entered  into  a 
contract  with  the  said  plaintiff  with  the  general  tenor  and  effect  of  the  con- 
tract set  out  in  plaintiff's  petition.  Defendants  also  allege  in  and  by  their 
SAid  answer  that,  pursuant  to  said  contract  and  agreement,  said  D.  H.  Skin- 
ner furnished  to  said  plaintiff  126  head  of  cattle  on  the  twenty-sixth  day  of 
April,  1882,  and  5  head  of  cattle  on  the  twenty-seventh  day  of  April,  1882, 
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and  9  head  of  cattle  on  the  eight  day  of  May,  1882,  and  took  out  1  head  of  cat- 
tle on  the  thirteenth  day  of  May,  1882,  to  pasture  and  herd  as  before  agreed 
upon  in  said  agreement;  but  that  said  plaintiff  did  not  take  good  care  of  said 
cattle;  did  not  give  them  salt  twice  a  week;  did  not  furnish  said  cattle  plenty 
of  water  and  pasture  at  all  times ;  and  that  said  plaintiff  did  take  more  than  200 
head  of  cattle  in  his  herd;  that  said  plaintiff  neglected  his  duties  as  a  herds- 
man and  carer  for  cattle;  worried  and  allowed  them  to  be  worried  by  dogs 
and  men;  kept  them  in  a  close  pen  or  yard  during  a  large  portion  of  the  time; 
neglected  to  furnish  them  with  salt,  and  neglected  to  give  them  water  or  past- 
ure; so  much  so  that  said  cattle  became  poor  and  feeble;  and  that  on  the 
twenty-ninth  day  of  May,  1882,  said  D.  H.  Skinner,  under  and  by  virtue  of 
the  terras  of  said  agreement,  took  said  cattle  and  removed  them,  as  he  had  a 
right  to  do;  and  that  said  Skinner  paid  said  plaintiff  for  herding  said  cattle,  at 
and  before  the  time  he  took  them  away  from  said  plaintiff,  the  sum  of  ^8, 
and  then  and  there  duly  tendered  said  plaintiff  the  further  sum  of  $1.05  which 
was  all  that  was  due  the  said  plaintiff  from  these  defendants,  or  either  of 
them.  They  also  allege  that  one  of  said  cattle,  of  the  value  of  $30,  died  and 
was  wholly  lost  through  the  neglect  of  said  plaintiff.  They  deny  all  other  al- 
legations of  said  plaintiff's  petition. 

The  plaintiff,  by  his  reply,  denied  each  and  every  allegation  of  the  answer, 
except  as  to  the  number  of  cattle,  and  the  amount  of  money  paid,  and  the 
amount  tendered  by  defendants  to  plaintiff. 

There  was  a  trial  to  a  jury,  with  verdict  and  judgment  for  the  plaintiff 
against  the  defendant  Skinner  for  the  sum  of  $101,  and  for  the  defendant 
Hitchcock  against  the  plaintiff.  The  defendant  Skinner  brings  the  cause 
to  this  court  on  error. 

Tliere  are  fpurteen  errors  assigned,  but  it  is  not  deemed  necessary  to  ex- 
amine more  than  one  of  them  for  the  purpose  of  presenting  the  conclusion  to 
which  I  have  arrived.  Plaintiff  assigns  as  error  the  refusal  of  the  court  to 
give,  in  charge  to  the  jury,  number  9  of  the  instructions  as  prayed  by  the  de- 
fendants. The  following  is  the  instruction  refused:  "(9)  If  the  jury  find 
that  Magers  took  more  cattle  into  his  herd  than  agreed  upon,  without  the 
consent  of  Skinner,  then  Skinner  had  the  right  to  remove  his  cattle,  and 
the  plaintiff  should  not  recover  any  damages  for  the  breach  of  the  contract." 
This  was  an  action  for  the  breach  of  contract.  There  is  no  claim  for  a  ^uan- 
tum  meruit.  The  plaintiff  admitted,  upon  his  cross-examination  when  on 
the  stand  as  a  witness  on  his  own  behalf,  that  the  $38  received  by  him  from 
the  defendants,  and  the  $1.05  tendered,  which  tender  was  admitted  in  the 
pleadings,  was  about  the  contract  price  for  keeping  the  cattle  for  the  whole 
length  of  time  that  they  were  in  fact  in  his  possession.  By  the  express  terms 
of  the  contract  he  agreed  "to  take  not  more  than  two  hundred  head  of  cattle 
in  his  herd."  Upon  plaintiff's  cross-examination,  above  referred  to,  he 
stated  that  when  defendants  took  their  cattle  away  he  had  203  head  of  other 
cattle  in  his  herd. 

It  is  apparent  from  the  testimony  that  the  plaintiff's  herd-ground  was  lim- 
ited, and  of  scant  dimensions,  as  well  as  of  inferior  quality;  and  it  is  placing 
the  construction  upon  the  contract  the  most  favorable  to  the  plaintiff  to  say 
that  tlie  contract  was  entered  into  with  special  reference  to  the  particular 
tracts  and  parcels  of  land  upon  which  the  cattle  were  to  be  herded.  It  is 
fair,  also,  to  presume  that  the  plaintiff  in  error,  knowing  the  scant  quantity 
and  inferior  quality  of  the  grass,  was  induced  to  stipulate,  as  he  did,  that  the 
number  of  cattle  to  be  herded  by  the  plaintiff,  including  those  of  defendant, 
should  not  exceed  200  head.  This  was  a  lawful,  as  well  as  a  reasonable, 
stipulation  to  make,  and  was  as  binding  on  the  parties  as  any  provision  of 
the  contract,  and  was  one  to  which  the  defendants  had  a  right  to  have  the 
attention  of  the  jury  directed  by  a  proper  instruction.  The  instruction 
above  quoted  fairly  presented  the  point,  and  should  have  been  given. 
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As,  for  the  above  error,  there  must  be  a  new  trial;  none  of  the  other  errors 
assigned  will  be  examined. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  for 
farther  proceedings  in  accordance  with  law. 


State  ex  rel,  Wagner  c.  McDowell. 
Piled  March  31,  1886. 

MUHICIPAL  COBPORATIONS — OFFICERS — S  ALA  BY  OF  CiTY   ClERK. 

Where  at  the  time  of  the  election  of  the  clerk  of  a  city  of  the  second  class,  no  or- 
dinance had  been  passed  fixing  his  salary,  an  ordinance  n&^ssed  during  liis  term  of 
otlice  fixing  his  salary  at  $.'^00  per  annum  is  not  within  tlie  inhibitions  of  the  law 
that  the  comi)ensation  shall  not  be  increased  or  diminished  during  his  term  of  of- 
fice.   Purcell  V.  Barks,  82  III.  346 ;  Jiuckar  v.  Supervitora,  7  W.  Va.  661,  followed. 

Ifandamus. 

N.  K.  Origgs,  for  relator.    8.  McDowall,  for  respondent. 

Maxwell,  C.  J.  The  conceded  facts  in  this  case  are,  substantially,  as  fol- 
lows :  The  defendant  is  now,  and  every  si  nee  the  twentieth  of  April,  1885,  has 
been,  the  ma3'or  of  the  city  of  Beatrice,  and  the  relator  during  tliat  period  has 
been  city  clerk;  that  at  the  time  of  the  relator's  election  to  said  office  no  salary 
or  compensation  had  been  fixed  for  tiie  services  of  the  clerk.  On  the  twenty- 
eighth  of  April,  1885,  the  city  council  of  that  city  passed  an  ordinance,  which 
was  duly  approved,  fixinjjj  the  salary  at  the  sum  of  $300  per  annum;  and  aft- 
erwards, in  D.^cember,  1885,  said  council  ordered  a  warrant  to  be  drawn  for 
the  sum  of  <>75,  as  the  salary  of  said  clerk  for  three  months.  A  warrant  in 
dne  form  for  said  sum  was  presented  to  the  defendant  for  his  signature,  but 
he  refused  to  sign  the  same,  basing  his  refusal  upon  t!ie  ground  that  at  the 
time  the  relator  was  elected  no  salary  or  compensation  had  been  provided  for, 
and  that  the  ordinance  fixing  the  salary  has  been  passed  during  the  relator's 
term  of  ofllce,  and  tlAjrefore  in  conflict  with  section  15  of  chapter  14  of  the 
Compiled  Statutes,  which  provides  that  "the  annual  salaries  of  all  officei-s 
shall  be  fixed  by  ordinance,  not  exceeding  t\\e  following  sums,  respectively: 
the  mayor,  five  hundred  dollara;  treasurer,  three  hundred  dollara;  each  coun- 
cilman, three  hundred  dollars;  clerk,  five  hundred  dollars,"  etc. 

Section  16,  art.  3.  of  the  constitution,  provides  Cliat  **the  legislature  shall 
never  ^rant  any  extra  compensation  to  any  public  officer,  agent,  servant,  or 
contractor,  after  the  services  shall  have  been  rendered  or  the  contrjict  entered 
into;  nor  shall  the  compensation  of  any  public  officer  be  increased  or  dimin- 
ished during  his  term  of  office."  And  section  29,  c.  14,  Comp.  St.,  provides 
that  **the  emoluments  of  no  officer,  whose  election  or  appointment  is  required 
by  this  chapter,  shall  be  increased  or  diminished  during  the  term  for  which 
he  shall  have  been  elected  or  appointed;  and  no  person  who  shall  have 
resigned  or  vacated  any  office  shall  be  eligible  to  the  same  during  the  time 
for  which  he  w;is  elected  or  appointed,  where,  during  the  same  time,  the 
emoluments  have  been  increased." 

Do  these  restrictions  prevent  the  city  council  and  mayor  from  fixing  the 
salary  of  public  officers  by  onli nance,  where  the  power  to  fix  such  salaries 
had  never  been  exercised?  We  think  not.  Where  the  statute  authorizes 
the  municipality  to  pay  its  officers  salaries  within  certjiin  limits,  the  amount 
to  be  determined  by  ordinance,  no  coniDensation  whatever  can  be  paid  until 
an  ordinance  is  passed.  The  statute  is  a  mere  grant  of  power  which  the 
munirlpality  is  to  exen-ise,  and  until  an  or  linance  is  pjissed  fixing  the  amount 
of  salary  of  the  several  officers  name  1,  th«  limitations  in  the  statute  and 
const. tution  do  not  apply,  jis  the  salary— the  thing  to  be  increased  or  dimin- 
ished—  has  no  existence.  The  queition  here  presented  was  before  the 
v.27N.w.no.6— 28 
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supreme  court  of  Illinois  in  Puroell  v.  Parkas  82  HI.  346,  and  Rucker  v. 
Supervisors,  7  W.  Va.  661 ;  and  it  was  held  in  both  cases  that  the  restrictions 
did  not  apply  wliere  there  had  been  no  exercise  of  the  power  conferred  by 
fixing  the  salary  of  a  public  officer.  This,  we  think,  is  a  correct  interpretar 
tion  of  the  statute.    It  follows  that  the  writ  must  be  granted  as  prayed. 


State  ex  rel.  Moore  and  others  v,  Chicago,  St.  P.,  M.  &  0.  R.  Co. 

Filed  April  7, 1886. 

1.  Mandamus— Office  of  Demurbeb. 

Where  it  is  sought  to  test  the  saffldencv  of  a  petition  for  a  mandamus^  the  proper 
course  is  to  demur  to  the  petition  upon  tne  ground  that  the  facts  stated  therein  do 
not  entitle  the  relator  to  the  relief  sought. 

2.  Same— Motion  to  Quash. 

Motion  to  quash  for  insufficiency,  ?uld  to  be  a  demurrer. 
S.  Same — Compelliiyo  Railroad  CoMMrssioN  to  Erect  Station-House. 

The  act  of  the  legislature  creating  the  railway  coniinlssion,  which  took  effect 
June  6,  1885,  gives  such  commission  general  supervision  of  all  railroads  operated 
bv  steam  in  tlie  state,  and  requires  tliem,  among  other  things,  upon  a  proper  com- 
nlaint  being  tiled,  to  investigate  the  necessity  for  an  addition  or  change  of  station- 
nouses  or  stations.  A  party,  therefore,  who  requires  the  change,  addition  or  erec- 
tion of  a  station,  must  secure  the  action  of  the  commission  before  this  court  will 
grant  a  mindamus  to  compel  its  location.  The  case  of  State  v.  Republican  VaUey  R. 
Oo,y  17  Neb.  647,  S.  C.  24  N.  W.  Rep.  329,  was  instituted  before  the  act  creating  the 
railroad  commission  took  effect. 

Mandamus, 

Beeson  &  Sullivan^  for  plaintiff.    Charles  Ogden,  for  respondent. 

Maxwell,  G.  J.  This  is  an  application  for  a  mandamus  to  compel  the 
defendant  ''to  stop  its  trains,  and  to  build  a  suitablB  depot,  side  tracks, 
switches,  and  cattle-jards  on  its  line  of  railroad  at  North  Side  as  shall  rea- 
sonably accommodate  the  public,  and  conform  to  the  requirements  of  the 
law,"  etc.  The  relators  allege  in  their  petition,  in  substance,  that  said  rail- 
road was  completed  in  May,  1882;  that  at  the  time  said  corporation  estab- 
lished a  station  on  the  W.  ^  of  section  8,  in  township  25,  range  2  east,  for 
the  purpose  of  receiving  and  discharging  freight  and  passengers;  that  in  1884 
said  defendant  erected  at  said  station  cattle-yards,  and  a  chute  for  loading 
and  unloading  live-stock,  and  also  erected  **a  large  section-house,  and  put  up 
posts  one  mile  from  said  station,  on  the  line  of  said  railroad,"  with  "boards 
attached  ttiereto,  on  which  was  printed  in  large  letters  the  words, ''  •  One  mile 
to  station;'"  *Hhat  ever  since  the  completion  of  said  road,  until  quite  re- 
cently, respondent  has  stopped  all  its  trains,  both  freight  and  passenger,  at 
said  station,  at  regular  times,  for  the  purpose  of  receiving  and  discharging 
freight  and  passengers,  and  placed  the  name  thereof  on  its  time-tables  and 
maps,  with  regular  times  for  the  arrival  and  departure  of  its  trains;"  that 
the  nearest  station  is  Hoskins,  on  the  west,  seven  miles»  and  Wayne,  on  the 
east,  fourteen  miles;  "that  the  country  in  the  vicinity  of  said  station  is  open 
prairie,  very  fertile,  and  adapted  to  agriculture,  and  at  the  time  of  the  com- 
pletion of  s^dd  railway  was  very  sparsely  settled;"  that  since  the  completion 
of  said  railway,  and  because  of  the  establishment  of  said  station,  the  relator 
Moore  "purchased  800  acres,  coming  within  one-fourth  mile  of  said  station, 
and  has  put  it  all  under  cultivation;"  that  the  relator  Dodge  purchased  320 
acres  within  one  and  a  half  miles  thereof,  and  has  put  it  under  cultivation, 
and  made  it  his  permanent  home;  that  "relator"  Starr  purchased  160  acres 
within  one  mile  thereof,  and  put  it  under  cultivation,  and  made  it  his  per- 
manent home ;  and  about  thiity  other  persons  have  also,  since  the  establish- 
ment of  said  station,  purchased  and  improved  lands,  and  made  permanent 
homes,  in  the  vicinity  of  said  station;  that  relators  and  said  other  citizens 
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-were  induced  to  and  did  purchase  and  improve  said  lands,  and  make  their 
homes  there,  by  the  fact  of  the  construction  and  operation  of  said  railroad, 
and  the  location  of  said  station  of  Xorth  Side,  and  their  belief  that  said  sta- 
tion would  be  permanently  maintained  there;  that  at  the  time  said  station 
was  located  there  were  not  to  exceed  20  families  located  within  a  radius  of 
seven  miles  thereof;  that  since  the  location  of  said  station  there  have  been 
established  there,  and  are  now  in  successful  operation,  a  general  store,  a 
blacksmith  shop,  and  lumber  and  coal  jard,  and  a  post-office,  and  a  town 
has  been  laid  off  into  lots,  streets,  and  alleys,  and  the  plat  thereof  duly  re- 
-corded  by  the  owners  of  the  land;  that  from  March,  1883,  to  about  the  first 
day  of  July,  1885,  when  said  station  was  removed  as  hereinafter  stated, 
there  was  shipped  and  unloaded  at  said  station,  over  respondent's  railroad, 
in  car-load  lots,  about  100  car-loads  of  freight;  during  said  time  there  was 
received  and  loaded  at,  and  shipped  from,  said  station  about  25  car-loads  of 
freight,  in  car-load  lots,  besides  a  large  amount  in  quantities  less  than  car- 
ioadlots;  but  relators  have  no  means  of  knowing,  or  even  approximating, 
the  amount;  and  large  numbers  of  passengers  arrived  at  and  departed  from 
said  station  over  said  road,. but  relators  have  no  knowledge  of  the  number  of 
passengers  thus  carried  over  said  road ;  that  since  the  first  of  February,  1885, 
there  has  been  shipped  over  said  road,  for  said  town  of  North  Side,  22  car- 
Joads  of  lumber  and  other  building  material,  and  two  car-loads  of  coal;  that 
during  the  time  said  station  was  maintained  the  business  of  said  road  to  and 
from  said  station  was  rapidly  increasing,  and  if  a  station  is  continued  there 
it  will  increase  still  more  rapidly;  that  last  spring  the  patrons  of  said  stf^ 
i;ion  requested  the  respondent  to  erect  a  depot  building  at  said  station  for 
the  better  accommodation  of  the  shippers  and  passengers  over  said  road; 
that  respondent,  demanded,  as  a  condition  of  erecting  a  depot  building,  or 
maintaining  a  station  at  North  Side,  that  a  one-half  interest  in  320  acres  of 
land  adjoining  said  station  should  be  conveyed  to  them,  and  threatened  that 
if  their  demands  were  not  complied  with  that  the  station  would  be  entirely 
removed,  and  trains  would  cease  stopping  there;  that  the  owners  of  said  land 
offered  respondent  a  one-half  interest  in  160  acres  of  said  land  as  an  induce- 
ment to  erect  a  depot  building  and  continue  the  station  at  North  Side,  but 
respondent  refused  to  erect  said  depot  building,  or  to  continue  longer  to 
maintain  a  station  or  stop  its  trains  at  North  Side,  unless  its  demands  for  a 
•one-half  interest  in  said  land  were  complied  with,  and  because  of  the  refusal 
of  the  owners  of  said  land,  who  are  non-residents,  to  comply  with  said  de- 
mands, respondent  removed  said  depot,  side  tracks,  and  stock-yards,  as  here- 
inafter stated:  that  about  the  first  of  July,  1885,  respondent,  not  regarding 
its  duties  as  a  common  carrier,  nor  the  rights  of  the  relators  and  the  public, 
and  to  avoid  its  duties  as  a  common  carrier,  and  for  the  reason  that  the  own- 
ers of  said  land  refused  to  donate  land  to  them  on  which  to  lay  out  a  town, 
respondent  removed  the  side  track,  stock-yards,  and  section-house  from  North 
Side,  and  has  ever  since  refused  to  receive  or  discharge  freight  at  North 
Side,  excepting  quantities  less  than  car-load  lots,  and  is  threatening  to  and 
-soon  will,  if  not  prevented  by  order  of  this  court,  cease  stopping  any  of  its 
trains  at  said  place;  that  since  the  removal  of  the  depot  from  North  Side,  re- 
4ipondent  has  put  in  a  side-track  and  stock-yards,  and  established  a  depot  at  a 
point  on  said  railroad  three  and  one  half  miles  east  of  North  Side,  and  re- 
moved the  section-house  from  North  Side  to  said  point,  and  stops  its  trains 
.and  delivers  and  receives  freigpht  there  in  any  quantities  desired.  There  is 
no  settlement  or  improved  land  nearer  than  five  miles  to  the  north  or  south 
•of  said  new  station,  and  the  nearest  house  on  the  east  is  at  least  three  miles 
distant,  and  only  two  houses  between  it  and  North  Side  on  the  west.  There 
are  only  10  persons  who  will  be  as  well  accommodated  with  a  depot  at  the 
new  place  as  at  North  Side,  and  five  of  them  are  as  convenient  to  North  Side 
SB  to  the  new  station.    There  is  no  business  of  any  kind  established  at  the 
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new  station,  but  respondent  is  making  strong  efforts  to  indace  the  parties 
who  ate  doing  business  at  North  Side  to  move  to  said  new  place,  by  offering^ 
to  move  tlieir  goods  and  buildings  free  of  charge,  and  to  indemnify  them 
against  loss  by  the  removal.  Respondent  is  also  endeavoring  to  procure  the- 
removal  of  tUe  post-office  from  Xorth  Side  to  said  new  station.  The  relators 
further  state  that  there  are  large  amounts  of  freight  that  must  be  shipped 
over  respondent's  railroad  for  relatora  and  other  residents  and  citizens  ot 
North  Side  and  vicinity;  that  relator  Moore  now  has  about  400  head  of  cat-^ 
tie,  and  about  500  head  of  hogs,  and  about  25,000  bushels  of  corn,  all  of  which 
he  desires  to  ship  to  market  over  respondent's  railroad,  and  relators  Dodge  and 
Starr  also  have  large  amounts  of  stock  and  grain  to  ship  over  said  road,  as 
have  all  the  other  citizens  at  and  in  the  vicinity  of  North  Side,  and  it  is  es- 
sential to  the  business  of  the  relators  and  other  citizens  that  large  quantities 
of  freight  should  be  shipped  to  said  station, — such  as  lumber,  lime,  coal, 
agricultural  implements,  dry  goods,  groceries,  household  goods,  stock,  and  a 
great  many  other  things  that  are  essential  to  every  community ;  that  prior  U> 
the  commencement  of  this  action  the  relator,  and  other  parties  equally  inter- 
ested, requested  respondent  to  put  in  a  side  track,  and  give  the  necessary  and 
proper  facilities  fordoing  business  over  said  road  at  North  Side,  which  re- 
spondent utterly  refuses  to  do;  that  by  reason  of  the  removal  of  said  station, 
and  the  refusal  of  respondent  to  receive  or  discharge  freight  at  North  Side,, 
relators,  and  a  large  number  of  other  persons,  are  prevented  from  enjoying 
the  same  privileges  and  accommodations  over  respondent's  railroad  as  are 
persons  at  other  points  on  the  line  o£  said  railroad  who  are  engaged  in  the 
same  business,  whereby  they  will  be  put  to  great  expense  and  inconvenience 
in  the  transaction  of  their  business:  that  men  of  capital  have,  since  said  town 
was  laid  out  at  North  Side,  come  there  for  the  pui-pose  of  investing  money 
and  going  into  business,  but  on  learning  that  the  depot  was  about  to  be  taken 
away,  and  trains  to  cease  stopping  there,  they  abandoned  the  idea,  and  de* 
clined  to  invest  money  there;  that  the  trade,  commercial,  and  agricultural 
interests  of  that  portion  of  the  country  that  would  be  better  accommodated  at 
North  Side  than  at  any  other  station  on  said  road  are  sufficient  to  support  a 
town  of  three  or  four  hundred  inhabitants;  that  at  the  new  station  there  is 
no  depot  building,  nor  other  place  to  store  goods  for  shipment  over  said  road, 
nor  any  one  there  to  look  after  or  care  for  goods  shipped  to  or  from  said  sta- 
tion ;  that  by  reason  of  a  depot  being  located  as  aforesaid  at  North  Side  they, 
and  about  SO  other  persons  who  purchased  land  in  the  vicinity  thereof,  were 
compelled  to  and  did  pay  a  higher  price  for  their  land  than  they  could  have 
bought  as  good  land  for  as  near  the  line  of  said  railroad  where  there  was  no 
depot;  and  that  if  said  depot  is  not  re-established  their  land  will  be  dimin- 
ished in  value  in  consequence  thereof  from  three  to  five  dollars  per  acre.  lie- 
latora  allege  that  the  respondent,  in  the  proper  exercise  of  its  franchises,  is 
bound  to  so  conduct  its  business  as  to  accommodate  the  public  along  the  line 
of  its  road,  and  to  that  end  to  stop  its  train  of  cars  for  the  receipt  and  dis- 
charge of  passengers  and  freight,  and  to  build  the  necessaiy  depots,  switches, 
side  tracks,  and  stock-yards  for  the  accommodation  of  business  at  centers  of 
trade  and  population  tlirough  which  its  line  of  road  passes,  and  that  by  rea- 
son of  respondent's  refusal  to  establish  a  depot  and  to  stop  its  trains  at  North 
Side,  and  by  establisliing  a  depot  and  stopping  its  trains  at  said  new  station, 
respondent  is  discriminating  against  North  Side,  and  in  favor  of  said  new 
station.  Uelators  further  state  that  about  nine-tenths  of  the  freight  shipped 
to  and  from  the  new  station  is  shipped  by  or  to  the  patrons  of  North  Side,, 
and  has  to  be  transported  the  three  and  one-half  miles  by  wagon,  at  a  g^reat 
increiise  of  cost  and  inconvenience;  that  they,  together  with  others  equally 
interested  in  the  mutter,  applied  by  petition  to  the  board  of  railroad  com- 
missioners for  relief  in  the  premises,  but  said  board  neglects  and  refuses  to 
grant  any  relief,  or  to  take  any  action  whatever  in  the  matter. 
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The  defendant  now  moves  to  quash  the  petition  upon  a  number  of  grounds, 
whic)),  in  effect,  are  that  the  petition  does  not  state  facts  sufficient  to  entitle 
the  relators  to  the  relief  sought.  The  proper  practice  in  such  case  is  not  to 
quash  the  petition  or  affidavit  on  which  the  writ  is  sought,  but  to  demur  for 
some  of  the  causes  st<'ited  in  the  Code.  Long  v.  State,  17  Keb.  60-68;  S.  C* 
22  X.  W.  Rep.  120.  Mandamus  is  not  a  prerogative  writ  in  this  state,  but  a 
remedy  given  to  the  citizen  to  enable  him  to  assert  his  rights  and  obtain 
justice.  State  v.  Lancaster  Co,,  13  Neb.  223;  S.  C.  13  N.  W.  Rep.  212;  Com. 
v.  Damison,  24  How.  97;  High,  Extr.  Hem.  §  3;  Maxw.  PI.  &  Pr.  (4th  Ed.) 
729.  Hence  the  ordinary  rules  of  pleading,  where  there  aie  no  special  pro- 
visions of  the  statute  to  the  contrary,  apply  to  proceedings  by  mandamus. 
The  motion  in  this  case,  however,  will  be  treated  as  a  demurrer  that  the  facts 
stated  in  the  petition  do  not  entitle  the  relators  to  the  relief  sought. 

At  tlie  last  session  of  the  legislature  an  act  was  passed  "to  provide  a  board 
of  railroad  commissioners,  to  define  their  duties,  and  to  provide  for  their  sala- 
ries," etc.  Section  2  of  the  act  provides  that  "said  commissioners  shall  have 
the  general  supervision  of  all  railroads  operated  by  steam  in  the  state,  and 
shall  inquire  into  any  neglect  or  violation  of  the  laws  of  this  state  by  any 
railroad  corporation  doing  business  therein,  or  by  the  officers,  agents,  or  em- 
ployes thereof;  and  shall  also,  from  time  to  time,  carefully  examine  and  in- 
sj)ect  the  condition  of  each  road  in  the  state,  and  equipments,  and  the  manner 
of  its  conduct  and  management  with  reference  to  the  public  safety,  interest, 
and  conveniences.  Whenever,  in  the  opinion  of  the  railroad  commissioners, 
it  shall  appear  that  any  railroad  corporation  fails  in  any  respect  or  particular 
to  comply  with  the  terms  of  its  charter,  or  the  laws  of  this  state,  or  when- 
ever, in  their  judgment,  any  repairs  are  necessary  upon  its  road,  or  any  ad- 
dition to  its  rolling  stock,  or  any  addition  or  change  of  its  station-houses  or 
stations,  or  any  cliange  in  mode  of  operating  its  road,  or  conducting  its  bus- 
iness, is  reasonable  and  expedient,  in  order  to  promote  the  security,  conven- 
ience, and  accommodation  of  the  public,  said  railroad  commissioners  shall 
inform  said  railroad  corporation  of  the  improvements  and  changes  which 
they  adjudge  to  be  proper,  by  notice  in  writing,  to  be  served  by  leaving  a 
copy  thereof  properly  certified  with  any  station  agent,  treasurer,  superintend- 
ent, or  director  of  said  corporation,  and  a  report  of  such  proceedings  shall 
be  included  in  the  annual  report  of  the  commissioners  to  the  governor, 
who  shall  transmit  the  same  to  the  legislature.  Nothing  in  this  section 
shall  be  construed  as  relieving  any  railroad  corporation  from  its  present  re- 
sponsibilities or  liabilities  for  damage  to  person  or  property. '^ 

It  will  be  observed  that  the  statute  gives  the  board  "general  supervision 
of  all  railroads  operated  by  steam  In  this  state,"  and  provides  that  when  "any 
addition  or  change  of  its  station-houses  or  stations,  *  *  *"  in  order  to 
promote  "the  security,  convenience,  and  accommodation  of  the  public,"  are 
required,  the  board  shall  serve  a  notice  in  writing  on  the  corporation  of  the 
improvements  and  changes  which  they  adjudge  to  be  proper,  etc.  Here  is  a 
plain,  and  apparently  an  adequate,  remedy  at  law  that  did  not  exist  when  the 
case  of  StaU  v.  Republican  Valley  K.  Co.,  17  Neb.  647,  S.  C.  24  N.  W.  Rep. 
329,  was  instituted. 

The  tenth  section  of  the  act  provides,  in  eifect,  that  a  complaint  under  oath 
shall  be  made  to  the  board,  setting  forth  the  grievance  complained  of.  There- 
upon, if  the  board,  upon  investigation,  shall  believe  that  there  is  probable 
<;ause  for  such  complaint,  they  shall  notify  the  corporation  of  the  matter  of 
wliich  complaint  is  made,  and  suggest  that  action  should  be  taken  in  the 
])remijtes.  These  provisions,  in  connection  with  section  75  of  chapter  16  of 
the  Compiled  Statutes,  empowering  the  corporation  to  establish  such  offices 
and  depots  as  may  be  necessary  between  the  places  of  termini  of  the  road, 
would  seem  to  place  the  location  and  change  of  stations  very  largely  under 
the  control  of  the  board.    Here  is  a  special  tribunal,  created  for  the  very  pur- 
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pose  of  exercising  jurisdiction  in  such  cases,  and  its  powers  must  be  exhausted 
before  this  court  would  be  justified  in  interfering.  If,  when  a  proper  peti- 
tion is  presented  to  the  board,  requesting  it  to  act  on  any  matter  of  which  it 
has  cognizance,  and  it  refuses  to  take  action  thereon,  this  court,  upon  proper 
application,  will  require  it  to  proceed  and  determine  the  matter  in  contro- 
versy. The  allegations  in  the  petition  as  to  the  complaint  presented  to  the^ 
board  are  entirely  insufficient  to  show  that  it  was  the  duty  of  the  board  to  act 
on  such  complaint.  If  a  proper  complaint  is  presented  to  such  board,  there- 
is  but  little  doubt  that  it  will  take  the  necessary  steps  to  investigate  the  case;, 
but  if  it  should  fail  to  do  so,  the  court,  on  a  proper  application,  will  compel  it 
to  act. 

As  the  petition  fails  to  show  that  the  relators  are  entitled  to  the  relief 
sought  at  the  hands  of  the  court,  the  writ  must  be  denied. 


Masters  9.  Marsh. 

Filed  April  7,  1886. 

1.  Bastardy — Evidbnce  before  Maoistbate. 

Upon  a  trial  in  the  district  court,  in  a  proceeding  under  the  provisions  of  the 
statute  for  the  support  and  maintenance  of  illegitimate  children,  it  is  not  error  on 
the  part  of  the  court  to  refuse  to  allow  counsel  for  the  defendant  to  cross-examine 
the  prosecutrix  as  to  what  she  testified  to  in  her  examination  before  the  magistrate  be- 
fore whom  the  proceeding  was  instituted,  her  examination  before  the  magistrate  be- 
ing certified  up. 

2.  Same — Evidence  of  Intercourse. 

On  such  trial  it  was  not  error  for  the  court  to  sustain  the  objection  of  counsel  for 
the  plaintiff  to  the  question  put  to  her  on  cross-examination  by  counsel  for  the  de- 
fendant in  the  following  words  :  "  Didn't  you  have  intercourse  with  *  •  •  there 
in  that  house,  about  that  time,"  the  time  referred  to  being  shown  by  the  context  to 
be  about  19  months  before  the  birth  of  the  child. 

3.  Evidence — Offer  of  Proof. 

In  order  to  predicate  error  upon  the  sustaining  by  the  court  of  an  objection  to  a 
question  propounded  to  a  partv^s  own  witness,  the  party  must  make  an  offer  to  prove 
the  fact  or  facts  sought  to  be  elicited  by  the  question. 

4.  Same— AcJoouNT-BooKs. 

Account-books  are  admissible  as  evidence  in  an  action  only  where  they  contain 
charges  by  one  party  against  another,  etc. 

Error  from  Fillmore  county. 

/.  W,  Eller,  for  plaintiff.    John  P,  Maule,  for  defendant. 

Cobb,  J.  The  plaintiff  in  error  was  tried  on  the  complaint  of  Ellen  A. 
Marsh,  found  guilty  by  the  venlict  of  a  jury,  and  adjudged  to  be  the  reputed 
father  of  the  bastard  child  of  said  Ellen,  and  to  stand  charged  with  the  rnain^ 
tenance  of  said  child  in  the  sum  of  S500,  and  to  paj  the  costs  of  suit.  To 
the  proceedings  in  the  trial  court  he  assigns  16  errors. 

The  first  assignment  is  that  the  court  erred  in  sustaining  the  objection  of 
counsel  for  the  complainant  to  the  following  question,  put  to  the  complain- 
ing  witness  upon  her  cross-examination:  "Question.  Did  you  not  state  liv 
your  examination  before  Mr.  Dimock,  justice  of  the  peace,  that  it  was  in  the 
latter  part  of  November  that  you  went  and  looked  at  the  book  to  see  the  date 
the  lard  was  bought?"  The  third  and  fourth  errors  assigned  are  for  sus- 
taining the  objections  of  counsel  for  complainant  to  questions  of  the  same* 
character  put  to  the  same  witness,  all  referring  to  her  statements  made  be- 
fore the  examining  magistrate,  when  on  oath  upon  her  original  examination. 
These  three  assignments  may,  then,  be  considered  together.  The  sole  object 
of  asking  these  questions  was  to  obtain  from  the  witness  either  an  admission 
or  denial  that  she  had  made  such  statements  in  her  examination  before  the 
magistrate.    In  ordinary  cases,  such  cross-examination,  for  such  purposes^ 
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is  doubtless  admissible ;  but  in  bastardy  cases,  the  reason  or  necessity  for 
such  examination  does  not  exist.  Section  1,  c.  37,  Comp.  St.,  provides  that 
upon  the  arrest  of  any  person  accused  of  being  the  father  of  a  bastard  child 
the  justice  "shall  examine  the  complainant  under  oath  respecting  the  cause 
of  her  complaint,  and  such  accused  person  shall  be  allowed  to  ask  the  com- 
plainant, when  under  oath,  any  question  he  may  think  necessary  for  his 
justification ;  all  of  which  questions  and  answers,  together  with  every  other 
part  of  the  examination,  shall  be  reduced  to  writing  by  the  justice  of  the 
peace, "  etc.  Section  5  of  the  same  chapter  provides  that  "cit  the  trial  of  such 
issue  the  examination  before  the  justice  shall  be  given  in  evidence,"  etc.  It 
appears  from  the  record  that  this  course  was  pursued  in  the  case  at  bar,  and 
the  testimony  of  the  complaining  witness,  as  given  before  the  magistrate* 
having  been  taken  down  in  writing  and  produced  on  the  trial,  it  would  have 
been  a  waste  of  time,  to  say  the  most  of  it,  on  the  part  of  the  court,  to  have 
permitted  the  defendant's  counsel  to  cross-examine  the  complainant  as  to 
what  she  testified  before  the  magistrate.  If  her  statements  before  the  jury 
were  inconsistent  with  those  made  before  the  magistrate,  such  inconsistency 
would  furnish  a  fair  ground  for  invalidating  her  testimony,  and  of  attack- 
ing her  credit  before  the  jury,  and  no  cross-examination  was  necessary  for 
that  purpose. 

The  second  error  assigned  is  the  sustaining  by  the  court  of  the  objection 
by  counsel  for  the  complainant  to  the  following  question,  put  to  the  com- 
plaining witness  on  her  cross-examination  by  defendant's  counsel:  '^Ques- 
tion.  Didn't  you  have  intercourse  with  Tot  Conner  there  in  that  house,  about 
that  time?"  By  a  reference  to  the  context  it  appears  that  the  house  referred  to 
was  Roper's  restaurant  or  eating-house  at  Geneva,  and  the  time  referred  to 
was  the  time  of  the  county  fair,  "about  two  years  ago."  The  trial  took  place 
on  the  sixth  day  of  November,  1884.  The  child  was  born  on  the  seventh 
day  of  June,  1884.  It  is  conceded,  and  must  be,  that  the  defendant  may 
show  by  the  complainant,  or  any  other  witness,  that  she  had  intercourse 
with  any  man,  other  than  the  defendant,  at  or  about  tiJie  time  when  the  child 
must  have  been  begotten,  according  to  the  usual  course  of  nature.  The  pe- 
riod of  gestation  may  be  safely  stated,  as  a  general  proposition,  at  from  252 
to  285  days.  Allowing  the  greatest  latitude  of  inquiry,  I  think  it  should  be 
confined  to  a  period  of  time  between  the  lowest  period  of  time  above  stated 
and  that  of  300  days  before  the  birth  of  the  child.  The  time  referred  to  by 
the  question  which  we  are  now  considering, — "about  two  years  ago," — two 
yeara  before  the  sixth  day  of  November,  1884,  was  about  19  months  before 
the  birth  of  the  child.  If  the  prosecutrix  had  admitted  that  she  had  inter- 
course with  the  person  named,  at  that  time,  it  would  have  had  no  tendency 
to  disprove  the  charge  that  the  defendant  was  the  father  of  her  child  ^ 

The  third,  fourth,  and  fifth  assignments  of  error  fall  within  the  above 
facts  and  reasoning,  and  hence  need  not  be  specifically  stated. 

The  above  remarks  will  also  apply  to  the  tenth  assignment  of  error.  Un- 
der this  head  counsel  groups  five  questions  put  to  the  witness  Walters,  to  the 
giving  of  which,  the  court  sustained  the  objection  on  the  part  of  the  com- 
plainant that  the  same  were  irrelevant  and  immaterial,  the  time  not  being 
fixed.  The  purport  of  all  these  questions  is  whether  the  witness  had  seen  the 
prosecuting  witness,  together  with  a  young  man  named  Tot  Conner,  in  the 
night-time,  go  into  an  unoccupied  house  in  the  village  of  Exeter.  In  no  in- 
stance was  the  time  fixed,  so  that  any  answer  indicated  by  the  frame  of  the 
question  would  have  been  material,  or  tended  to  prove  any  fact  disproving 
the  charge  that  defendant  is  the  father  of  the  child.  In  this  connection  it  is 
proper  to  say  that  this  witness,  John  Walters,  was  a  witness  called  on  the 
part  of  the  defendant.  It  may  be  said  to  be  the  settled  law  of  this  state  that 
in  order  to  predicate  error  upon  the  sustaining  by  the  court  of  an  objection 
to  the  question  propounded  to  a  party's  own  witness,  the  party  must  make 
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an  offer  to  prove  the  fact  or  facts  sought  to  be  elicited  by  the  question.  See 
Matthews  v.  State,  27  N.  W.  Rep.  2(J4.  This  rule  seems  to  have  been  lost 
siglit  of  by  counsel,  as  it  was  especially  applicable  to  the  question3  which  we 
are  now  examining.  Even  had  the  time  been  fixed  when  the  questions  sup- 
pose the  prosecuting  witness  may  have  been  seen  entering  the  unoccupied 
house  with  the  young  man  named  to  be  at  or  about  nine  lunar  months  before 
the  birth  of  the  child,  the  facts  indicated  by  the  question,  unaccompanied  by 
other  facts,  would  have  been  of  but  little,  if  any,  value  as  casting  doubt  upon 
the  parentage  of  the  child;  wliile,  if  followed  by  an  offer  to  prove  other  and 
additional  facts, — such  as  their  being  alone,  the  length  of  their  stay,  etc., — 
they  might  have  been  of  considerable  value. 

The  sixth  error  is  "that  the  court  erred  in  sustaining  the  objection  to  the 
following  question,  asked  of  Charlotte  I.  Marsh,  mother  of  plaintiff,  on  her 
cross-examination:  ^'Question.  Did  you  not  know  of  her  (Ellen,  the  plain- 
tiff) having  an  abortion  before  she  was  in  the  family  way  with  this  child?'* 
This  witness  had  testified  to  nothing  in  her  examination  in  chief  upon  which 
the  above  question  could  be  considered  cross-examination.  Besides,  she  had 
just  testified  on  her  cross-examination  tliat  she  did  not  know  of  her  daughter 
"ever  being  in  a  family  way  before  this  time,"  and  it  was  utterly  irrelevant 
to  the  inquiry  in  hand  whether  »he  had  Jin  abortion  or  not. 

'  The  seventh  assignment  of  error  is  "that  the  court  erred  in  sustaining  the 
objection  of  counsel  for  the  prosecutrix  to  the  following  questions  asked  John 
Linden  on  his  cross-examination:  ^^ Question,  When  sht)  told  you, — how  did 
this  conversation  come  up,  when  she  told  you  she  was  in  the  family  way? 

g)  What  did  you  say  when  she  told  you  she  was  in  the  family  way?  (3) 
id  she  tell  you  once  before  that  she  was  in  the  family  way?"  The  first  tWo 
of  these  questions  were  objected  to  by  counsel  for  complainant  for  the  reason 
that  it  was  not  cross-examination,  and  was  irrelevant:  which  objection  was 
sustained.  In  this  I  think  the  court  erred.  It  certainly  was  cross-examina- 
tion, in  view  of  the  object  for  which  this  witness  was  placed  upon  the  stand 
and  of  his  examination  in  chief.  There  were,  doubtless,  such  circumstances 
of  familiarity  and  opportunity  existiAg  between  this  witness  and  the  prose- 
cutrix as  to  render  it  necessary,  in  the  opinion  of  her  counsel,  to  call, him  as 
a  witness  on  her  side,  and,  by  his  testimony,  negative  such  conclusions  as 
might  be  drawn  from  these  circumstances.  In  his  examination  in  chief  he 
had  negatived  these  circumstances;  but  he  had  testified  to  a  condition  of  in- 
nocent familiarity  between  himself  and  the  prosecutrix,  not  only  quite  unusual 
in  our  state  of  society,  but  which,  as  I  view  it,  rendered  every  communica- 
tion and  conversation  between  them,  at  about  that  period,  a  proper  subject  of 
cross-examination  and  criticism.  Yet,  nevertheless,  I  do  not  think  the  said 
error  sufliciently  prejudical  to  the  defendant  to  call  for  a  reversal  of  judgment 
for  the  Sustaining  of  said  objections.  The  witness  denied  any  act  of  inter- 
course with  the  prosecutrix,  and  it  is  not  to  be  presumed  that,  with  any  lati- 
tude of  cross-examination,  he  would  have  reversed  his  testimony  in  that  re- 
spect. Indeed,  there  is  no  legitimate  sequence  between  any  answer  which  he 
could  have  been  expected  to  give  to  either  of  the  questions  and  the  capital 
fact  in  the  case, — ^the  parentage  of  the  child.  As  to  the  third  of  the  above 
questions,  it  was,  repeated  in  a  slightly  modified  form,  allowed  by  the  court, 
and  answered  by  the  witness;  which  answer  completely  covers  and  satisfies 
the  question  in  its  original  form. 

The  eiglith  error  assigned  arises  upon  the  sustaining  by  the  court  of  the  ob- 
jections of  counsel  for  the  plaintiff  to  three  questions  put  by  counsel  for  the 
defendant  to  Francis  Marsh,  father  of  the  plaintiff,  and  a  witness  in  her  be- 
half, on  his  cross-examination:  *' Question.  (1)  Did  you,  or  did  you  not, 
tell  Tom  Powell,  then  in  your  meat-shop,  on  that  day  that  Masters  was 
aiTested,  or  about  that  time,  that  Masters  was  the  father  of  that  child,  and 
that  he  took  the  girl,  Ellen,  away  from  the  wash-tub,  and  done  it  to  her  three 
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times  in  about  fifteen  minutes?  (2)  Did  vou,  or  did  you  not,  in  that  con- 
versation, tell  Mr.  Powell  that  Mastera  had  intercourse  with  your  daughter 
three  times  in  Dogtown,  or  words  to  that  effect?  (3)  When  did  you  first  find 
out  or  learn  that  your  daughter  was  in  the  family  way  with  this  child?"  In 
her  examination  in  chief  the  complaining  witness  had  stated  that  she  identi- 
fied the  day  when  the  child  was  begotten  by  the  fact  that  on  that  day  a  certain 
item  of  account  was  charged  to  the  defendant  on  her  father's  account-books. 
This  witness,  her  father,  was  called  to  testify  as  to  the  day  upon  which  that 
entry  was  madein  his  books.  His  examination  in  chief  was  confined  to  that 
point  alone,  except  that  he  testified  that  he  saw  the  defendant  on  that  day 
"just  as  he  was  going  away."  It  will  thus  be  seen  that  the  questions  ob- 
jected to  and  ruled  out  were  not  only  not  legitimate  cross-examination,  but 
utterly  irrelevant  and  inconsequential,  so  far  as  the  serious  investigation  of 
the  issue  involved  in  the  case  was  concerned. 

The  ninth,  eleventh,  twelfth,  thirteenth,  fifteenth,  and  sixteenth  errors  as- 
signed are  each  identical  with  some  one  of  those  already  considered,  and  found 
not  well  taken;  and  it  would  be  but  a  mere  repetition  of  words  to  examine 
them  each  in  detail,  which  time  and  space  admonish  me  not  to  do. 

The  fourteenth  assignment  of  error  is,  however,  of  a  very  different  char- 
acter. It  is  as  follows:  "(14)  The  court  erred  in  admitting  in  evidence, 
against  objections,  the  entries  of  C.  C.  Vanaum's  book."  The  prosecutrix 
had  testified,  on  her  examination  in  chief,  that  the  defendant  was  the  father 
of  her  child;  that  lie  had  intercourse  with  her  five  times,  the  last  being  on  the 
twenty-fifth  day  of  September,  1883,  in  her  father's  house,  in  the  village  of 
Exeter.  She  identified  the  date  by  the  fact  that  on  the  same  day  of  the  last 
Intercourse  with  her  the  defendant  also  bought  some  lard  of  her  mother, 
which  was  charged  to  him  under  that  date  in  her  fatlier's  account-books;  that 
-when  slie  began  to  fear  that  she  was  in  the  family  way  she  went  and  exam- 
ined the  books,  found  the  charge,  and  fully  identified  the  date  of  the  charge 
as  the  day  on  which  the  child  was  begotten,  etc.  After  the  case  was  rested 
on  the  part  of  the  plaintiff  the  defendant  took  the  stand  as  a  witness  on  his 
own  behalf,  and  testified  that  he  was  at  his  own  home,  engaged  in  threshing, 
on  the  said  twenty-fifth  day  of  September,  1883,  and  was  not  at  the  village  of 
Exeter  at  all  on  that  day.  Witness  professes  to  account  for  where  he  was 
and  what  he  was  doing  during  the  whole  of  every  day,  from  Sunday  prior  to 
the  twenty-fifth  day  of  September  to  the  sixteenth  day  of  October  following. 
Among  other  things,  he  testified  that  on  Friday,  which,  according  to  his 
previous  statements,  was  the  twenty-eighth  day  of  the  month,  he  "went  again 
to  help  Mr.  Hussman  thresh,  and  it  set  in  windy  and  cold,  and  I  quit,  and 
that  is  all  that  I  helped  him. "  On  his  cross-examination  he  adhered  to  the  date 
of  his  helping  Hussman  thresh.  I  suppose  it  must  have  been  for  the  pur- 
pose of  contradicting  this  statement  of  the  defendant,  by  showing  that  Mr, 
Hussman  marketed  his  last  grain  on  the  twenty-seventh  day,  and  hence  must 
have  been  done  threshing  before  the  twenty-eighth,  that  plaintiff  afterwards 
called  A.  B.  Vanaum,  book-keeper  to  C.  C.  Vanaum,  a  grain-buyer  of  Exeter, 
proved  the  books  of  said  C.  C.  Vanaum,  showing  an  entry  under  date  September 
27th,  as  follows: 

"Hussman  wheat,            -           .           -  -    4,200 

••  ' 1,170 


3,030  Roster." 

The  books  were  received  in  evidence  over  the  objections  of  the  defendant. 
Upon  cross-examination  the  witness  stated  that  aside  from  the  entiy  in  the 
book  he  had  no  recollection  of  the  fact  or  date  of  the  delivery  of  the  wheat 
He  "only  goes  by  the  date  in  the  book." 

Section  346  of  the  Civil  Code  provides  that  "books  of  account  containing 
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charges  by  one  party  against  the  other,  made  in  the  ordinary  course  of  busi- 
ness, are  receivable  in  evidence  only  under  the  following  circumstances,  sub- 
ject to  all  just  exceptions  to  their  credibility:  First.  The  books  must  show 
a  continuous  dealing  with;  persons  generally,  or  several  items  of  charges  at 
different  times  against  the  other  party,  in  the  same  book.  Second.  It  must 
be  shown  by  the  party's  oath,  or  otherwise,  that  they  are  his  books  of  original 
entries.  Third.  It  must  be  shown  in  like  manner  that  the  charges  were 
made  at  or  near  the  time  of  the  transaction  therein  entered,  unless  satisfac- 
tory ];easons  appear  for  not  making  such  proof.  Fourth.  The  charges  must 
also  be  verified  by  the  party  or  the  clerk  who  made  the  entries  to  the  effect 
that  they  believe  them  just  and  true,  or  sufficient  reason  must  be  given  why 
the  verification  is  not  made."  The  above  section  embraces  the  only  legal  au- 
thority known  to  the  writer,  for  the  reception  of  books  of  account  as  evidence 
in  legal  proceedings,  and  it  is  seen,  at  the  merest  glance,  that  this  authority 
to  receive  such  books  in  evidence  is  confined  to  "b<x>k8  of  account  containin^r 
charges  by  one  party  against  the  other. "  I  cannot  conceive  of  a  book-account,, 
or  an  account-book,  being  properly  receivable  in  evidence  in  any  case,  under 
the  chapter  providing  for  the  support  of  illegitimate  children;  but  if  such  case 
ever  should  arise,  it  will  certainly  be  where  the  book  is  kept  by,  or  the  charge 
made  by  or  against,  one  or  the  other  of  the  parties  to  the  suit.  If  the  account 
books  of  Mr.  Yanaum  are  legal  evidence  in  this  suit  between  these  parties  for 
the  support  of  this  illegitimate  child,  it  then  follows  that  the  private  account- 
books  of  every  person  in  the  country  who  keeps  account-books,  for  whatever 
purpose,  could,  by  the  compulsory  process  of  the  law,  be  brought  into  court 
and  subjected  to  the  espionage  of  the  parties  to  any  pending  litigation.  It 
matters  not  that  in  the  case  at  bar  the  books  of  Mr.  Yanaum  appear  to  have 
been  voluntarily  produced.  I  therefore  reach  the  conclusion  that  the  district 
court  erred  in  admitting  the  said  account-books  in  evidence,  and  I  see  no  es- 
cape from  the  conclusion  that  such  error  is  fatal  to  the  judgment.  While  I 
do  not  think  that  the  books  would  have  proved  any  fact  of  the  least  value  in 
the  case  had  they  been  properly  admitted,  yet  the  party  presenting  them 
would  scarcely  be  permitted  to  escape  the  consequence  of  an  erroneous  rul- 
ing on  that  ground,  nor  can  this  court  risk  the  consequences  of  the  precedent 
which  it  would  set  should  it  hold  such  error  to  be  without  prejudice.  The 
judgment  of  the  district  court  is  therefore  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  law. 


BUBLINGTON  &  M.  B.  B.  Ck>.  V.  DOBSOK. 

Filed  April  7, 1886. 

iMFsovEHBinnB— PsAcncB  nr  Sufbemb  Ck>uBT. 

In  proceedings  in  error  to  review  a  judnuent  of  the  district  court,  whereby  the 
the  value  of  imnrovements,  rents,  and  profits,  and  of  the  real  estate,  was  found  upon 
appraisement,  tne  supreme  court  has  no  authority  to  order  a  reference  for  the  pur- 
pose of  ascertaining  the  value  of  rents  and  profits  accruing  afl^er  the  verdict  or  aa- 
sessment  of  the  appraisers,  and  during  the  pendency  of  the  proceedings  in  the  su- 
preme court. 

Error  from  Seward  county. 

Mr.  Marquette,  for  plaintiff.     William  Leese,  for  defendant. 

Beese,  J.  After  the  opinion  in  this  case,  which  is  reported  in  17  Neb.  455, 
and  23  N.  W.  Bep.  511,  was  filed,  plaintiff  in  error  filed  a  motion  for  a  ref- 
erence of  the  cause  to  a  referee  to  take  testimony  as  to  the  value  of  the  net 
rents  and  profits  of  the  land  received  by  defendant  since  the  finding  of  the 
jury  below,  and  to  ascertain  the  amount  of  taxes  paid  by  defendant.  The 
application  being  made  in  the  absence  of  defendant,  the  order  of  reference 
was  granted,  but  on  condition  that  all  questions  of  law  should  be  reserved 
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by  the  court  until  the  report  of  the  referee  was  made.  Upon  the  report  being 
filed,  the  defendant  filed  exceptions  thereto,  the  second  and  third  of  which 
are  as  follows:  "(2)  There  is  no  law  or  authority  whatever  to  allow  the  plain- 
tiff any  rents  and  profits  during  the  time  it  has  been  disputing  the  Judgment 
of  the  court  below  by  proceedings  in  error.  ('8)  This  court  is  without  juris- 
diction to  make  the  order  referring  this  case  lor  the  purpose  of  ascertaining 
the  net  value  of  the  annual  rents  and  profits  since  the  date  of  the  finding  of 
the  jury  in  the  district  court. " 

The  question  here  presented  is  whether  or  not  the  court  has  power,  under 
the  statute,  to  order  a  new  reference,  either  to  a  referee  or  a  jury,  for  the 
purpose  of  ascertaining  the  value  of  rents  and  profits  after  they  have  once 
been  ascertained  by  the  verdict  of  a  jury  of  appraisers  appointed  by  the  dis- 
trict court.  Section  3  of  chapter  63  of  the  Compiled  Statutes  of  1885  pro- 
vides that  the  court  rendering  the  judgment  or  decree  of  eviction  shali,  at 
the  request  of  the  occupant  or  claimant,  issue  an  order  to  the  sheriff  of  the 
county  wherein  the  real  estate  is  situated  to  summon  three  disinterested  free- 
holders of  such  county,  whose  duty  it  shall  be  to  appraise  such  real  estate  and 
the  improvements  at  their  cash  value.  This  order  is  issued  to  the  sheriff  to 
be  accompanied  by  written  instructions  from  the  court  to  the  appraisers.  By 
section  4  it  is  provided  that  the  appraisers  shall  jointly  view  the  real  estate, 
and  assess  the  value  of  the  improvements,  the  rents  and  profits,  and  of  the 
land.  It  is  further  pravided  in  the  chapter  that,  upon  the  report  of  the  ap- 
praisers having  been  made,  a  judgment  shall  be  rendered  thereon  according 
to  the  return,  unless  the  same  is  set  aside  for  cause  shown.  This  was  all  done 
in  the  case  at  bar,'  but  plaintiff,  not  being  satisfied  with  the  action  of  the 
court,  removed  the  case  to  this  court  by  proceedings  in  error,  where,  as  we 
have  seen,  the  judgment  was  affirmed.  17  Neb.  455;  S.  C.  28  X.  W.  Hep.  511. 
The  judgment  of  the  district  court,  during  all  the  time,  has  remained  in  force, 
and  so  remains  at  this  time.  We  know  of  no  provision  of  law,  except  those 
above  referred  to,  for  ascertaining  the  value  of  rents  and  profits.  Neither  do 
we  find  any  provision  in  the  statute  for  any  other  assessment  than  by  the 
tribunal  provided  by  the  third  section  of  the  act.  The  proceeding  in  this 
court  in  this  case  was  simply  one  of  review,  and  when  the  judgment  was  af- 
firmed it  remained  only  for  the  district  court,  upon  being  notified  of  the  fact, 
to  carry  it  into  effect. 

We  are  of  the  opinion  that  the  reference  of  the  case  was  without  authority 
of  law,  and  the  report  of  the  referee  should  be  set  aside.  Judgment  will  be 
entered  accordingly. 

Conner  v.  Hingtoen. 
Filed  April  7,  1886. 

1.  Waivbr— Statdtb  of  Frauds. 

Where  the  defendant  In  his  answer  admits  substantially  the  contract  set  out  in 
the  petition,  but  alleges  that  the  plaintiff  has  violated  its  provisionSi  and  there  Is  a 
plea  of  the  statute  of  frauds,  it  will  be  considered  as  waived. 

2.  CosTRAcra— Devisibility. 

Where  A.  &  B.  were  in  partnership  in  the  grocery  business,  and  A.  sold  his  in- 
terest in  the  business  to  B.  if  he  would  take  his  interest  in  certain  rooms  over  the 
store  at  $100  per  year,  for  such  time  as  should  thereafter  be  agreed  upon  with  the 
owner  of  the  building,  for  certain  repairs  which  A.  had  made  on  said  rooms,  and 
the  time  was  afterwards  fixed  at  two  years,  heldj  that  the  sale  of  the  interest  in  the 
firm  and  the  leasehold  constituted  one  contract. 

Error  from  Dixon  county. 

W.  B,  Gantt,  for  plaintiff.    Barnes  Bros,,  for  defendant. 

Maxwell,  C.  J.  In  order  that  the  questions  at  issue  may  be  fully  under- 
stood, it  is  necessary  to  set  out  the  pleadings.    The  plaintiff  alleges  in  hia 
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petition  "(1)  that  during  the  year  1882  the  plaintiff  and  defendant  were  part- 
ners in  the  grocery  business  in  the  village  of  Ponca;  (2)  that  in  August  of 
that  year  he  sold  to  defendant  his  interest  in  said  business,  and  the  partner- 
ship was  dissolved;  that  at  that  time  the  plaintiff  was  occupying  the  upper 
part  of  the  building  in  which  said  grocery  business  was  carried  on;  (8)  tluit 
previous  to  the  time  of  making  said  sale  the  plaintiff,  under  an  agreement 
with  one  John  Breslin,  the  owner  of  said  building,  fitted  up  the  upper  part 
.  of  said  building  as  a  residence,  and  by  the  terms  of  said  agreement  was  to  oc- 
cupy and  have  the  use  of  the  same  for  such  time  as,  at  a  rental  of  one  hundred 
dollars  a  year,  he  would  receive  back  the  amount  expended  by  him  for  said 
fitting  up  said  upper  part  of  said  building;  (4)  that  at  the  time  of  the  sale 
aforesaid  the  cost  of  fitting  up  said  upper  part  of  said  building  had  not  been 
agreed  upon  between  the  parties  aforesaid,  and  it  was  then  agreed  upon  by 
this  plaintiff  and  defendant  that  defendant  should  take  said  upper  part  of  said 
building  off  the  hands  of  this  plaintiff,  and  pay  to  this  plaintiff,  on  or  before 
the  first  day  of  January,  1883,  the  amount  that  should  be  agreed  upon  between 
said  plaintiff  and  said  John  Breslln  for  so  fitting  up  the  same;  it  was  also 
agreed  that  plaintiff  should  have  the  use  and  occupancy  of  the  upper  part  of 
said  building  for  such  length  of  time  as  he  desired,  on  condition  that  he  pay 
rent  to  said  defendant  for  whatever  time  he  might  occupy  said  premises  on 
and  after  the  fourteenth  day  of  October,  1882;  (6)  that  said  plaintiff  and  said 
John  Breslin  afterwards  agreed  that  the  cost  of  fitting  up  said  premises  should 
be  allowed  in  the  sum  of  two  hundred  dollars,  and  said  defendant  was  noti- 
fied of  said  agreement,  and  payment  of  said  sum  was  demanded  of  him ;  that 
the  agreement  herein  mentioned  between  plaintiff  and  Bresliix,  in  which 
plaintiff  expended  said  sum  of  $200,  in  fitting  up  said  rooms,  was  considered 
in  said  trade  as  part  of  the  contract  between  plaintiff  and  defendant,  and  the 
said  $200,  the  cost  of  said  fitting  up,  was  assumed  by  defendant,  and  was  to 
be  paid  to  plaintiff  as  a  part  of  the  consideration  of  his  sale  of  his  partnership 
interest  as  aforesaid;  that  plaintiff  complied  with  all  the  terms  of  the  agree- 
ment on  his  part  to  be  performed,  and  offered  to  deliver  possession  of  the  said 
rooms  to  defendant;  (6)  that  said  defendant  refused,  and  still  refuses,  to  take 
said  rooms,  and  to  pay  said  sum  of  two  hundred  dollars." 

The  defendant  filed  an  amended  answer  to  said  petition,  as  follows:  "(1) 
Denies  each  and  every  allegation  contained  in  plaintiff's  petition,  except  the 
allegations  of  partnership  and  sale  of  said  business  from  plaintiff  to  defend- 
ant. (2)  Defendant,  further  answering,  says  that  said  plaintiff  and  this  de- 
fendant were  copartners,  doing  business  in  Ponca,  Dixon  county,  Nebraska, 
under  the  name  of  Connor  &Hingtgen,  and  were  engaged  in  the  business  of 
general  merchandising  at  and  prior  to  the  time  of  the  pretended  agreement  men- 
tioned in  plaintiff's  petition ;  that  at  or  about  the  said  time  said  partnership  was 
dissolved,  and  this  defendant  bought  out  the  said  plaintiff's  interest  in  said 
business;  tiiat  thereupon,  in  order  to  induce  this  defendant  to  agree  to  take  the 
upper  part  of  the  building  mentioned  in  his  petition  off  of  his  (the  said  plain- 
tiff's) hands,  the  said  plaintiff  did  agree  to  and  with  this  defendant  to  leave 
tlie  town  of  Ponca,  and  especially  not  to  engage  in  the  business  of  merchan- 
dising against  and  in  opposition  to  said  defendant,  in  said  town  of  Ponca. 
Defendant  avers  the  fact  to  be  that  the  agreement  between  himself  and  plain- 
tiff was  as  foUow^s:  Defendant  agreed  to  take  said  upper  part  of  said  build- 
ing off  of  the  plaintiff's  hands,  and  to  pay  the  said  plaintiff  for  fitting  up  the 
same  on  or  before  the  first  day  of  January,  1883,  in  consideration  of  the  agree- 
ment then  made  to  and  with  him  by  said  plaintiff  that  said  plaintiff  would 
remove  from  said  town  of  Ponca,  and  would  not  again,  at  any  time,  engage 
in  the  business  of  general  merchandising  in  said  town  of  Ponca,  where  said 
defendant  was  and  is  still  carrying  on  said  business,  and  said  agreement  was 
entered  into  under  no  other  consideration,  or  for  no  other  purpose,  whatever. 
And  yet  said  plaintiff,  wholly  disregarding  his  said  agreement,  did  at  once 
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enter  into  said  business  of  general  merchandising  in  said  town  of  Ponca,  in 
opposition  to  said  defendant,  and  is  now,  and  ever  since  said  time  lias  been» 
engaged  in  said  business.  Wherefore  said  defendant  did  refuse  to  take  said 
upper  part  of  said  building  off  of  said  plaintiff's  bands,  and  defendant  never 
did  take  possession  of  the  same,  and  defendant  refused  to  pay  said  plaintiff 
the  said  sum  of  $200,  or  any  other  sum  whatever,  on  said  account.  Where- 
fore defendant  prays  that  he  go  hence  without  day»  and  that  he  recover  his 
costs  herein  most  wrongfully  sustained.'' 

The  reply  is  a  general  denial.  On  the  trial  of  the  cause  the  jury  returned 
a  verdict  for  the  defendant,  upon  which  judgment  was  rendered. 

The  principal  defense  of  ihe  defendant  in  this  court  is  that  the  contract 
for  the  upper  rooms  in  the  store  building  is  separate  from  that  for  the  pur- 
chase of  the  plaintiff's  interest  in  the  store;  and  the  amount  of  the  consider- 
ation being  in  excess  of  $50,  it  is  within  the  statute  of  frauds,  and  void. 
There  are  other  reasons  assigned  why  this  is  a  separate  contract,  and  within 
the  statute  of  frauds,  to  which  we  need  not  refer.  It  will  be  observed  that 
the  defendant  in  his  answer  admits  that  he  purchased  plaintiff's  interest  in 
the  upper  part  of  said  building.  He  states  that  he  did  so  in  consideration 
that  the  plaintiff  would  not  engage  in  business  in  Fonca  again.  Whether 
such  statement  is  true  or  not,  it  is  practically  an  admission  of  the  plaintiff's 
petition,  and  is  sufficient  to  take  the  case  out  of  the  sUitute  of  frauds.  The 
clear  weight  of  testimony  shows  that  the  plaintiff  proposed  to  sell  the  de- 
fendant his  interest  in  the  business  provided  he  (the  defendant)  would  pur- 
chase his  interest  in  the  upper  rooms;  that  there  was  but  one  contract.  The 
defendant,  therefore,  cannot,  by  paying  for  the  interest  of  the  plaintiff  in 
the  store,  avoid  liability  on  the  remainder  of  the  contract. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 


Stoitgh  v.  Stbfani. 

Filed  April  7»  1888. 

1.  TbOVEB  BXFORK  AiXBPTANOB. 

A.  delivered  railroad  ties  on  the  bank  of  the  Missouri  river  for  B.,  but  before  B^ 
accepted  and  took  possession  of  them  they  were  taken  by  C.  Heldj  that  A.  could 
maintain  an  action  for  the  conversion  of  the  ties. 

2.  Samu — What  Conotitutw  Cokveiusion. 

The  wrongful  taking  of  property  and  appropriating  the  same  to  the  party's  own 
use  cciustitutes  conversion. 

3.  EsBOB— Non-Kbvebsiblk  Erbob— Favobablb  to  Plaintiff. 

An  error  in  favor  of  the  plaintiff  in  error  is  not  cause  for  reversing  a  judgment. 

4.  Triad — Instructions — Applicability. 

Unless  instructions  asked  are  applicable  to  the  testimony,  it  is  not  error  for  the 
court  to  refuse  the  same. 

Error  from  Dixon  county. 

W.  E,  Gantt,  for  plaintiff.    Barnes  Bros,,  for  defendant. 

Maxw£LL,  C.  J.  This  action  was  brought  by  the  defendant  in  error  against 
the  plaintiff  to  recover  the  value  of  1,188  railroad  ties,  which  it  is  alleged  he 
converted  to  his  own  use.  Stough,  in  his  answer,  denies  that  Stefani  was 
the  owner  of  the  ties  in  question;  denies  that  he  converted  said  ties  to  his  own 
use ;  and  denies  that  he  does  or  did  detain  the  same  as  lilleged .  There  seems  to 
be  no  conflict  in  the  testimony  as  to  the  facts  that  Mr.  Stough  obtained  the 
ties  In  question,  and  that  they  belonged  to  Stefani.  These  facts  are  substan- 
tially admitted.  The  testimony  tends  to  show  that  in  1876  and  1877  Stefani 
Wiis  a  resident  of  Dakota  territory;  that  in  July,  1877,  he  was  indebted  to  one 
lUxlen,  and  agreed  to  deliver  him  railroad  ties  at  20  cents  each  at  the  Ponca 
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landing,  in  this  state,  to  pay  said  debt;  that  in  pursuance  of  said  contract  he 
did  deliver  the  ties  in  question  at  the  Ponca  landing  by  piling  them  on  the 
bank  of  the  river;  the  ties,  however,  were  never  accepted  nor  taken  posses- 
sion of  by  Koden;  that  in  1877  Stough  was  engaged  in  the  business  of  buying 
ties,  and  bought  about  60.000  or  70,000  during  that  year;  that  in  the  spring 
of  1877  a  Mr.  Weltry  said  to  Stough  that  he  had  a  tax  title  against  Stefani  for 
B.  B.  Stough  &  Co.,  and  that  Stefan!  wished  to  pay  him  in  ties  at  20  cents  each. 
and  that  he  would  take  the  ties  if  he  could  sell  them  to  him.  Stough  testifies 
that  he  said  he  ''would  take  the  ties  from  him,  and  when  the  railroad  com- 
pany paid  him  for  them  he  would  pay  him  [Weltry]  for  them ;"  that  he  "pre- 
sumed that  they  [the  ties  on  the  bank]  were  the  ties  Stefani  put  there  for  S. 
B.  Stough  &  Co.,  and  did  not  know  anything  different;''  that  he  ''saw  noth- 
ing of  lioden  or  Stefani  till  along  in  the  fall  of  1878,  and  Stefani  came  to  me 
and  said  I  should  pay  Koden  for  the  ties."  He  also  testifies  that  he  stated  to 
Boden  that  he  "thought  they  were  S.  B.  Stough  &  Co.^s  ties,  and  that  if  they 
were  his  he  held  himself  ready  to  restore  them.  I  said  I  would  furnish  him 
other  ties  nearer  his  house,  which  I  would  consider  better  ties.  He  said  he 
did  not  want  the  ties,  but  wanted  pay  for  them.'*  There  is  also  testimony  in 
the  record  tending  to  prove  that  Mr.  Stough  stated  that  he  had  purchased  the 
ties  in  question  from  Stefani.  The  evidence  is  quite  voluminous,  and  need 
not  be  copied  here  at  length.  On  the  trial  of  the  cause  in  the  court  below 
the  jury  returned  a  verdict  for  the  sum  of  $357.48,  upon  which  judgment 
was  rendered. 

The  first  error  relied  upon  in  the  brief  of  the  plaintiff  in  error  is  that  the 
plaintiff  below  has  failed  to  prove  that  he  was  the  owner,  and  entitled  to  the 
possession,  of  the  ties,  and  2  Greenl.  Ev.  §  636,  is  cited  to  sustain  the  po- 
sition, where  it  is  said:  "To  entitle  the  plaintiff  to  recover,  two  points  are 
essential  to  be  proved:  (1)  Property  in  the  plaintiff,  and  the  right  of  posses- 
sion at  the  time  of  conversion;  and  (2)  a  conversion  of  the  thing  to  his  own 
use.''  The  testimony  in  this  case  clearly  shows  that  Stefani  was  the  owner 
of  the  ties  at  the  time  he  placed  them  on  the  bank  of  the  river  at  Ponca  land- 
ing, and  that  Boden  never  accepted  or  took  possession  of  them,  or  claims  any 
ownership  in  them.  That  Stough  soon  afterwards  (about  July  15,  1877) 
took  the  ties  away  is  not  disputed,  but  it  is  claimed  that  he  took  them  under 
a  mistake.  If  this  be  true,  still  the  offer  to  return  other  ties  is  not  a  defense* 
If  Stough  converted  the  ties  to  his  own  use,  he  did  so  when  without  authority 
he  carried  the  same  away  from  Ponca  landing;  and  the  testimony  clearly 
flhows  that  Stefani  was  the  owner  of  them  at  that  time.  The  first  objection, 
therefore,  is  untenable. 

2.  It  is  claimed  that  the  facts  proved  do  not  show  a  conversion,  and  a  large 
number  of  authorities  are  cited  to  show  what  constitutes  it.  Without  enter- 
ing into  a  discussion  of  the  various  definitions  of  the  word  "conversion,"  all 
the  cases  seem  to  agree  that  the  wrongful  taking  and  appropriation  of  the 
property  of  another  by  a  party  constitutes  conversion.  The  testimony  upon 
that  point,  if  believed  by  the  jury,  was  sufficient  to  warrant  a  verdict. 

8.  That  the  assessment  of  damages  is  too  great,  interest  being  assessed  at 
7  per  cent,  from  the  date  of  the  conversion.  This  error,  if  such  it  is,  is  in 
favor  of  Stough.  The  act  of  the  legislature  changing  the  rate  of  interest  from 
10  per  cent,  to  7,  where  there  was  no  contract  for  a  higher  rate,  took  effect 
on  the  first  day  of  June,  1879.  Prior  to  that  time  interest  was  recoverable  in 
such  cases  at  the  rate  of  10  per  cent.  Mr.  Stough,  therefore,  has  no  cause  of 
complaint  that  he  was  not  charged  a  higher  rate  of  interest  than  7  per  cent, 
prior  to  June  1, 1877. 

4.  The  attorneys  for  Mr.  Stough  asked  the  court  to  give  the  following  in- 
structions: 

"(2^  The  jury  are  instructed  that  if  it  is  shown  by  the  testimony  in  this 
case  tnat  defendant  took  the  ties  thinking  said  ties  were  his,  and  immedi- 
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^tely  on  discovering  his  mistake  offered  to  return  tliem  to  plaintiff,  and  plain- 
tiff refused  to  accept,  your  verdict  will  be  for  the  defendant." 

"(7)  The  court  instructs  the  jury  that  if  they  believe  from  the  testimony  in 
this  case  that  the  defendant  took  the  ties  thinking  that  they  had  been  shipped 
to  S.  B.  Stough  &  Ck).,  and  upon  his  finding  out  his  mistake  he  offered  to  re- 
turn said  ties  to  plaintiff  at  any  place  he  might  designate,  and  did  not  after- 
wards exercise  any  act  of  ownership  over  said  ties,  then  you  will  find  for  the 
defendant. 

"(8)  The  jury  are  instructed  that  if  defendant  took  the  ties,  the  subject  of 
this  action,  under  the  belief  that  said  ties  belonged  to  him,  and  upon  being 
notified  that  said  ties  were  not  shipped  to  him,  and  did  not  belong  to  him,  he 
•offered  to  return  said  ties  to  the  plaintiff,  or  to  any  persons  for  plaintiff,  at 
any  place  plaintiff  might  designate,  then  plaintiff  cannot  recover  for  said  ties 
without  pi*oof  of  a  demand  by  plaintiff,  and  a  refusal  by  defendant  to  return 
fiaid  ties." 

The  court  refused  to  give  the  same,  and  such  refusal  is  now  assigned  for 
«rror.  It  is  sufiicient  to  say  that  they  were  not  applicable  to  the  testimony, 
and  were  properly  refused. 

There  is  no  error  apparent  in  the  record,  and  the  judgment  is  affirmed. 
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Dunne,  by  his  Guardian  <id  litem,  v.  Burlington,  C.  B.  &  N.  R.  Co. 

Filed  March  12.  1886. 

1.  Removal  of  Cause  to  Federal  Cottrt—When  Case  Remotablb. 

It  is  only  where  a  eaufe  iewiUiin  the  cut  of  Oongren  that  the  filing  of  a  petition  and 
bond  will  remove  it  from  the  state  to  the  federal  court.  It  is  the  exittenee  of  the- 
facts  making  the  cause  removable  which,  upon  compliance  with  the  requirements 
of  the  statute  as  to  the  mode  of  removal,  effects  the  removal,  and  ousts  the  state- 
court  of  jurisdiction. 

2.  Same—When  State  Court  Has  JuRisDicnoir  after  Petition  for  Removal. 

If  an  action  is  not  tn /act  within  the  statute,  the  state  court  has  jurisdiction  to  try 
it,  although  a  petition  and  bond  for  its  removal  have  been  filed  in  due  form,  and 
notwithstanding  that  there  has  been  no  previous  order  of  the  federal  court  "re- 
manding '*  the  cause. 
8.  Same  — When  State  Court  may  Retain  Jurisdiction  — Inquiry  as  to  Existence 
OF  Jurisdictional  Facts. 

Whether  a  cause  is  within  the  statute,  and  whether  the  requirements  of  the  stat- 
ute as  to  the  mode  of  removal  have  been  complied  with,  are  both  federal  ques- 
tions, upon  which  the  decision  of  the  supreme  court  of  the  United  States  alone  is 
controlling  and  conclusive ;  and  if  a  state  court  decides  either  question  in  favor  of 
its  own  jurisdiction,  and  its  action  is  affirmed  by  the  highest  court  of  the  state,  the-' 
decision  is  reviewable  on  a  writ  of  error  by  the  supreme  court  of  the  United  States. 
But  before  letting  go  its  hold  upon  a  cause,  the  state  court  has  the  right,  in  the  first 
instance,  to  inquire  into  the  facts  upon  which  its  jurisdiction  de|)ends.  It  has  the 
same  right  to  inquire  as  to  the  existence  of  the  facts  alleged  in  the  petition,  (such  as  the 
citizenship  of  the  parties,)  in  order  to  determine  whether  the  cause  is  in  fact  within 
the  statute,  as  it  has  to  examine  the  removal  papers  in  order  to  determine  whether 
the  requirements  of  the  statute  as  to  the  mode  of  removal  have  been  complied 
with. 
4.  Railroad  Company— Negligence— Injury  to  Passenger— Evidence— Damages. 

Held,  aUo,  that  evidence  as  to  the  condition  of  the  railroad  track  and  of  the  stove 
in  the  car  was  admissible  under  the  allegations  of  the  complaint;  also  that  the  evi- 
dence was  sufficient  to  sustain  the  verdict;  also  that  the  amount  of  daiuag^s  awarded,, 
as  finally  fixed  by  the  trial  court,  cannot,  on  the  facts  of  this  case,  be  held  ex- 
cessive. 

Berry  and  Yandbrburoh,  JJ.,  dissent. 

Appeal  from  a  judgment  of  the  district  court,  Ramsey  county. 
C.  D.  O^Brien,  for  respondent,  Charles  L.  Dunne,  bj  his  guardian  ad  litem. 
J,  D,  Springer  and  C.  K,  Davis,  for  appellant,  Burlington,  C.  B.  &  N.  By.  Co. 

Mitchell,  J.  The  defendant,  after  this  cause  was  at  issue,  seasonably 
filed  its  petition,  affidavit,  and  bond  for  the  removal  of  the  action  to  the 
United  States  circuit  court.  The  petition  alleged  that  the  defendant  was  a 
corporation  organized  under  the  laws  of  Iowa,  and  that  plaintiff  was,  at  the 
time  of  the  commencement  of  the  action,  and  still  was,  a  citizen  of  the  state 
of  Minnesota.  The  plaintiff  answered  by  affidavit,  denying  that  he  was  a 
citizen  of  Minnesota,  and  alleging  that  he  was,  at  the  time  his  cause  of  ac- 
tion accrued,  and  ever  since  that  time  had  been,  and  still  was,  a  citizen  of  the 
territory  of  Montana.  The  allegation  of  the  petition  being  thus  denied,  the 
court  refused  "to  accept  the  security  offered,  and  transfer  the  cause,  until 
proof  was  made  of  the  citizenship  of  the  plaintiff.  The  defendant  having  of- 
fered no  such  proof,  the  court,  against  its  objection  and  exception,  proceeded 
to  try  the  cause,  and  tliis  is  now  assigned  as  error. 

The  contention  of  the  defendant  is  tliat  the  court  had  no  right  to  inquire 
as  to  whether  or  not  the  cause  was  in  fact  within  the  act  of  congress;  that 
this  was  a  question  exclusively  for  the  federal  court  upon  a  motion  to  re- 
mand; that  by  filing  a  petition  and  bond  in  due  form  the  cause  was  ipso 
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fa<tto  removed,  and  the  state  court  ousted  of  jurisdiction,  and  that  it  could 
proceed  no  further;  and  that  all  its  subsequent  proceedings  are  void,  as  being 
without  jurisdiction. 

Of  course  no  one  will  deny  that  if  a  cause  has  been  removed,  the  state 
court  is  ousted  of  jurisdiction.  But  it  seems  to  us  that  defendant's  conten- 
tion proceeds  upon  the  false  assumption  that  the  filing  of  a  petition  and  bond 
will  work  the  removal  of  any  cause.  It  is  only  when  the  action  is  within 
the  statute  that  th^  filing  of  the  petition  and  bond  will  remove  it  to  the  fed- 
eral court.  It  is  the  existence  of  the  facts  making  the  cause  removable  which, 
upon  compliance  with  the  provisions  of  the  statute,  effects  the  removal.  We 
speak  of  the  federal  court  "remanding"  a  cause;  but  a  motion  to  "remand" 
is  equivalent  to  a  special  plea  to  the  jurisdiction  of  the  court,  {Railway  Co. 
V.  Stoan,  111  U.  S.  379,  S.  C.  4  Sup.  Ct.  Eep.  510,)  and  an  oider  "remanding" 
is  but,  in  effect,  a  decision  sustaining  that  plea,  and  holding  that  the  federal 
court  has  no  jurisdiction,  either  because  the  action  is  not  within  the.statute, 
or  because  the  requirements  of  the  statute  as  to  the  mode  of  removal  have 
not  been  complied  with.  And  if  the  federal  court  never  acquired  jurisdiction, 
we  fail  to  see  how  the  state  court  could  ever  have  lost  it;  and,  so  far  as  we 
can  discover,  whenever  the  supreme  court  of  the  United  States  have  expressed 
themselves  to  the  effect  that  upon  filing  the  proper  petition  and  bond  the 
cause  Is  removed,  and  the  state  court  ousted  of  jurisdiction,  the  fact  that  the 
cause  was  within  the  statute  either  appeared  or  was  assumed.  Thus,  in  Kern 
v.  HuideJcoper,  103  U.  S.  485,  it  is  said:  **lf  the  cause  is  removable,  and  the 
statute  for  its  removal  has  been  complied  with,  no  order  of  the  state  court," 
etc.  So,  in  Steam-ship  Co,  v.  Tugman,  106  U.  S.  122,  S.  C.  1  Sup.  Ct.  Rep. 
60,  it  is  said:  "Upon  the  filing  of  the  petition  and  bond,  the  suit  being  re- 
movable under  tTie  statute,  the  jurisdiction  of  the  state  court  absolutely  ceases ;" 
and  in  Stone  v.  Sargent,  129  Mass.  503,  Gray,  C.  J.,  says:  "//  the  cause  is 
toithin  the  act  of  congress,  and  the  proper  petition,  aflftdavit,  and  surety  are 
filed  in  the  state  court,  the  federal  court  takes  jurisdiction,  although  the  state 
court  omits,  or  even  refuses,  to  make  an  order  of  removal. " 

Of  course,  the  removability  of  a  cause  is  a  federal  question,  upon  which 
the  decision  of  the  supreme  court  of  the  United  States  is  and  must  be  con- 
trolling and  conclusive.  Hence,  if  the  state  court  should  decide  that  a  cause 
was  not  removable,  and  proceed  to  try  it,  and  the  supreme  court  of  the  state 
should  affirm,  the  supreme  court  of  the  United  States  would,  upon  a  writ  of 
error,  reverse  if  they  should  be  of  the  opinion  that  the  cause  was  within  the 
act  of  congress.  But  the  same  thing  is  true  as  to  questions  touching  the  suf- 
ficiency of  the  removal  papers.  These  are  equally  federal  questions,  upon 
which  the  decisions  of  the  state  courts  are  not  conclusive.  Hence,  if  a  state 
court  should  hold  the  bond  or  petition  insufficient,  or  that  they  were  not 
seasonably  filed,  and  proceed  to  try  the  cause,  and  if  the  supreme  court  of  the 
United  States,  upon  the  cause  being  brought  up  on  a  writ  of  error,  should  be  of 
a  contrary  opinion,  they  would  reverse  the  j  udgment  of  the  state  court.  Stone 
v.  Sargent,  supra.  Yet  it  seems  to  be  well  settled  that  the  state  court  has  a 
right  to  examine  the  petition  and  bond  to  see  whether  the  requirements  of 
the  statute  have  been  complied  with,  and  need  not  let  go  its  hold  upon  the 
the  case  if  this  has  not  been  done.  Stone  v.  Sargent,  supra;  Amory  v. 
Amory,  95  U.  S.  186. 

But  we  can  see  no  distinction  in  principle  between  a  case  where  the  state 
court  assumes  to  examine  the  removal  papers  to  see  whether  the  statute  has 
been  complied  with  and  a  case  where  it  assumes  to  inquire  whether  the  cause 
itself  is  within  the  statute.  The  question  in  each  case  is  equally  a  federal 
one,  upon  which  the  decision  of  the  state  court  is  not  conclusive;  and  in 
each  case  alike,  if  the  state  court  decides  in  favor  of  its  own  jurisdiction,  it 
does  so  at  the  peril  of  its  subsequent  proceedings  being  held  void  in  case  the 
federal  court  takes  a  different  view  of  the  question. 
v.27N.w.no.5— 29 
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For  this  reason,  and  to  avoid  any  appearance  of  conflict  between  the  two 
Judicial  systems,  it  would  usually  be  expedient  for  the  state  court  to  decline 
to  proceed  with  a  cause  until  the  federal  court  has  passed  upon  the  question 
as  to  whether  it  is  within  the  act  of  Congress;  but  this  would  be  equally  so  in 
cases  where  there  there  was  doubt  as  to  whether  the  requirements  of  the 
statute  as  to  the  mode  of  removal  had  been  complied  with. 

But  there  ^lay  be  cases  where,  to  prevent  the  practice  of  imposition  upon 
the  court,  or  to  defeat  a  dilatory  motion,  a  state  court  might  deem  it  advis- 
able to  inquire  as  to  the  existence  of  the  facts  alleged  in  the  petition  upon 
which  the  right  of  removal  depends.  It  seems  to  us  it  has  the  right  to  do 
this,  and  if  satisfied  that  the  cause  is  not  in  fact  within  t)ie  statute,  it  may 
proceed  to  try  it  at  the  risk,  of  course,  of  its  proceedings  being  held  void, 
should  the  supreme  court  of  the  United  States  be  of  a  different  opinion,  pre- 
cisely as  in  a  case  where  the  state  court  assumes  to  pass  upon  the  sufficiency 
of  the  removal  papers. 

Take  the  present  case  for  example.  As  appears  from  the  evidence  elicited 
on  the  trial,  this  family  had  formerly  resided  in  the  state  of  West  Virginia. 
In  August,  1888,  the  father  and  husband  moved  out  to  Grlendive,  Montana, 
and  entered  into  the  employment  of  the  Korthern  Pacific  Eailroad  Company 
at  that  place,  where  he  has  ever  since  and  still  resides.  At  the  time  of  this 
accident,  in  February,  1884,  the  wife  and  minor  children  were  on  their  way 
from  West  Virginia  to  join  the  husband  and  father  at  Glendive,  at  which 
place  they  did  join  him  as  soon  as  this  child's  injuries  permitted  them  to 
resume  their  journey,  and  at  which  place  they  have  ever  since  been  and  still 
are  domiciled.  On  such  a  state  of  facts  there  would  be  no  foundation  what- 
ever for  the  allegation  that  plaintiff  was  or  is  a  citizen  of  Minnesota;  and  if 
the  showing  were  the  same,  there  could  be  no  doubt  that  the  United  States 
circuit  court  would,  on  motion,  remand.  And  yet,  if  defendant's  position  be 
sound,  it  would  lead  to  the  illogical  result  that,  in  the  same  cause  which  the 
federal  court  remanded  because  it  had  no  jurisdiction,  the  judgment  of  the 
stiite  court  would  be  void  because  it  had  been  ousted  of  jurisdiction. 

So  far  as  we  have  been  able  to  discover,  wherever  a  state  court  has  refused 
to  "allow"  a  removal  and  proceeded  to  the  trial  of  the  cause,  and  it  has  been 
afterwards  removed  to  the  supreme  court  of  the  United  States,  that  court  has 
treated  and  disposed  of  the  case  in  the  same  manner,  whether  it  turned  upon 
the  sufficiency  of  the  removal  papers  on  their  face,  or  the  removability  of  the 
cause  in  fact.  In  the  one  case  their  decision  is  made  to  depend  upon  the  ques- 
tion whether  the  state  court  erred  in  holding  the  removal  papers  insufficient, 
and  in  the  other  case  upon  the  question  whether,  upon  the  facts,  the  state 
court  erred  in  holding  that  the  cause  was  not  within  the  act  of  congress. 
Thus,  in  Railroctd  Co.  v.  Koontz,  104  U.  S.  5,  the  petition  seems  to  have  been 
in  due  form.  The  plaintiff  answered  it,  denying  the  allegation  that  the  de- 
fendant was  a  citizen  of  Maryland.  After  a  hearing  upon  this  question  the 
state  court  refused  the  removal,  and  proceeded  to  try  the  cause.  When  the 
case  was  afterwards  brought  up  into  the  supreme  court  of  the  United  States, 
upon  a  writ  of  error,  that  court,  without  intimation  or  suggestion  that  the  state 
court  had  no  authority  to  inquire  into  the  question  of  defendant's  citizenship, 
or  that  its  judgment  was  for  that  reason  void  for  want  of  jurisdiction,  pro- 
ceeded to  consider  whether,  upon  the  facU^  the  state  court  erred  in  holding 
that  defendant  was  not  a  citizen  of  the  state  of  Maryland;  and  in  no  Instance 
that  we  can  find  has  that  court  held  or  intimated,  where  the  cause  was  not 
within  the  statute,  that  the  judgment  of  the  state  court  was  void  for  want  of 
jurisdiction  because  it  had  proceeded  to  try  the  action  before  it  was  formally 
remanded. 

If  we  are  correct  in  the  proposition  that  it  is  only  where  the  cause  is  within 
the  statute  that  the  filing  of  a  petition  and  bond  removes  it  to  the  federal 
court,  it  would  seem  to  follow,  logically  and  necessarily,  that  the  state  court 
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is  not  ousted  of  jurisdiction  of  a  cause  not  within  the  statute,  although  the 
removal  papers  are  in  due  form,  any  more  than  it  is  of  a  cause  within  the 
statute,  but  where  the  requirements  of  the  law  as  to  the  mode  of  removal 
have  not  been  complied  with.  In  neither  case  is  the  action  removed, — in  the 
one  case  because  not  within  the  statute,  and  in  the  other  because  the  statute 
has  not  been  complied  with.  And  in  either  case  we  think  the  state  court 
has  the  right,  in  the  first  instance,  to  inquire  into  the  facts  upon  which  its 
jurisdiction  depends  before  letting  go  its  hold  upon  the  case. 

We  find  no  decision  of  the  supreme  court  of  the  United  States  in  conflict 
with  these  views.  On  the  contrary,  we  think  we  find  some  support  in  what 
is  said  or  implied  in  Railtoay  Co.  v.  Ramsey y  22  WaU.  328 ;  Removal  Cases,  100 
U.  S.  457;  and  Railroad  Co,  v.  KoonU,  supra.  There  are  one  or  two  circuit 
court  decisions  to  the  contrary;  but,  as  was  said  by  Gray,  C.  J.,  in  Stone  v. 
Sartjent,  supra,  no  act  of  congress,  and  no  adjudication  of  the  supreme  court 
of  the  United  States,  has  made  the  opinion  of  the  state  court,  upon  the  ques- 
tion whether  its  own  jurisdiction  must  be  surrendered,  subordinate  to  the 
opinion  of  any  federal  tribunal  below  the  supreme  court. 

In  view  of  the  general  tendency  of  the  decisions  of  the  federal  courts 
under  these  removal  acts,  it  may  be  that  it  will  be  held  that  we  are  in  error; 
but  we  deem  it  our  duty  to  assert  and  maintain  what  we  believe  to  be  the 
rights  of  our  own  courts  until  it  is  decided  that  we  are  in  error  by  the  only 
tribunal  whose  authority  on  the  question  we  are  bound  to  recognize.  In  the 
case  at  bar  the  allegation  that  plaintiff  was  a  citizen  of  Minnesota  had  been 
Expressly  denied  by  aflBda vit,  and  the  defendant  having  offered  no  proof  to  the 
contrary,  (in  view  of  the  facts  that  were  developed  by  the  evidence  on  the 
trial  probably  it  had  none  to  offer,)  there  was,  in  our  opinion,  no  error  in 
the  court's  proceeding  with  the  trial. 

2.  During  the  trial  certain  exceptions  were  taken  to  the  rulings  of  the  court 
in  admitting  certain  evidence,  and  to  its  instructions  to  the  jury.  All  of 
these  that  are  of  sufficient  importance  to  entitle  them  to  any  extended  con- 
sideration can  be  disposed  of  together.  Defendant's  contention  is  that  the 
plaintiff,  having  in  his  complaint  assigned  specific  acts  of  negligence  as  the 
cause  of  the  accident,  was  limited  to  these  in  his  proof;  that  there  was  no 
allegation  in  the  complaint  that  the  track  was  defective,  or  that  the  stove  in 
the  car  in  which  plaintiff  was  a  passenger  was  in  an  unsafe  condition ;  and 
that  therefore  the  court  erred  in  receiving  and  submitting  to  the  jury  evidence 
on  these  points,  because  they  were  outside  of  the  issues  made  by  the  pleadings. 

The  here  important  allegations  of  the  complaint  are* that  "by  reason  of  the 
^ossly  negligent  and  wantonly  careless  acts  and  conduct  of  the  said  de- 
ff^ndant,  its  servants,  agents,  and  employes,  who  then  and  there  carelessly, 
recklessly,  wantonly,  and  unnecessarily  ran  and  operated  said  train  at  an 
excessive  and  dangerous  rate  of  speed;  and  by  reason  of  the  Imperfect  and 
unsafe  condition  of  the  road-bed,  cars,  coaches,  locomotives,  and  machinery 
of  said  defendant  used  in  operating  said  railway;  and  by  reason  of  the  incom- 
petency, unskillf  ulness,  and  recklessness  of  its  said  employes  so  operating  said 
train  of  cars, — the  said  train  of  cars,  in  the  night-time  of  said  twelfth  of 
February,  1884,  was  thrown  from  the  track,  and  set  on  fire;  that  by  reason 
thereof  this  plaintiff  was  burned  by  coals  from  the  stove  in  said  car,  and 
otherwise  greatly  and  permanently  injured,"  etc. 

These  allegations  of  negligence  are  somewhat  loosely  thrown  together,  and 
possibly,  on  motion  for  that  purpose,  the  plaintiff  might  have  been  required 
to  make  some  of  them  more  definite  and  certain;  but,  in  the  absence  of  any 
such  motion,  we  think  the  evidence  objected  to  was  fairly  admissible  under 
the  allegations  of  the  pleading.  The  term  "road-bed,"  strictly  speaking,  of 
course  refers  to  the  bed  upon  which  the  superstructure  of  the  railroad  rests; 
but,  in  this  Instance,  we  think  it  apparent  that  the  pleader  used  it  as  inclu- 
sive of  the  ** track;"  and,  under  that  view,  evidence  as  to  the  condition  of 
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the  rails  and  ties  was  admissible.  We  think  it  was  also  admissible  under  the 
allegation  that  the  train  was  run  at  an  excessive  and  dangerous  rate  of 
speed.  That  would  depend,  in  part,  at  least,  upon  the  condition  and  charae> 
ter  of  the  track  itself.  What  would  be  a  safe  and  proper  rate  of  speed  over 
one  track  might  be  a  very  dangerous  and  unsafe  rate  upon  a  different  and 
inferior  track. 

On  the  same  ground,  and  independently  of  any  other  allegation  in  the 
pleading,  we  are  strongly  inclined  to  think  that  evidence  was  competent 
that  the  train  was  run  at  this  high  rate  of  speed,  (45  to  50  miles  an  hour,  accord- 
ing to  several  witnesses,)  with  the  stove  in  the  car  full  of  burning  coals,  and 
its  door  wide  open,  thus  greatly  enhancing  the  danger  to  passengers  in  case 
of  any  accident  such  as  a  derailment  of  a  car.  But  we  think  that  this  evi> 
dence  as  to  the  condition  of  the  stove  was  clearly  admissible  under  the  alle- 
gation of  the  unsafe  condition  of  the  cars,  it  being  one  of  the  appurtenances 
or  appliances  used  in  the  management  and  operation  of  the  car  itself;  and  it 
being  this  condition  of  the  car  (the  dangerous  condition  and  character  of  its 
heating  apparatus)  which  contributed  to  the  injury  of  plaintiffs  when  the  car 
was  derailed.  We  may  also  suggest  that  there  is  nothing  in  the  entire  record 
indicating,  or  even  suggesting,  that  the  defendant  was  at  all  taken  by  sur- 
prise by  the  introduction  of  evidence  on  these  points.  On  the  contrary,  the 
state  of  the  evidence  is  such  as  to  indicate  that  all  the  testimony  bearing 
upon  these  questions,  on  either  side,  was  as  fully  presented  as  it  would  have 
been  under  either  or  more  specific  allegations  in  the  pleadings.  This,  of 
course,  would  be  no  reason  for  an  aflftrmance,  if  the  evidence  was  clearly  in- 
admissible under  the  complaint,  and  the  defendant  duly  objected  and  ex- 
cepted. But  we  think  it  is  a  reason  why  a  court  should  feel  disinclined  to 
adopt  a  narrow  and  technical  construction  of  a  pleading  which  would  lead  to 
a  reversal,  if  it  is  fairly  susceptible  of  another  and  more  liberal  construc- 
tion which  would  support  the  judgment. 

8.  The  defendant  also  contends  that  the  verdict  is  not  supported  by  the  ev- 
idence, and  that  the  damages  were  excessive.  We  shall  not  attempt  to  state, 
even  in  outline,  the  very  voluminous  evidence  in  this  case,  amounting  as  it 
does  to  over  830  folios.  An  examination  of  it  satisfies  us  that  the  question 
of  defendant's  negligence  was  clearly  a  question  for  the  jury,  and  that 
the  evidence  was  ample  and  abundant  to  support  a  verdict  for  plaintiff. 

The  amount  of  the  verdict  as  reduced  by  the  court,  ($25,000,)  is,  of  course, 
large.  But  if  defendant  is  responsible  at  all,  we  see  no  reason,  in  view  of  the 
nature  and  extent  of  plaintiff's  injuries,  for  saying  that  this  amount  is  ex- 
cessive. Here  is  a  child  eight  years  old,  completely  crippled  and  helpless ;  both 
eyes  burned  out,  both  ears  burned  off,  his  hands  burned  almost  to  a  crisp, — in 
short,  the  mental  and  physical  functions  of  his  person  almost  completely  de- 
troyed, — everything  that  would  make  life  either  enjoyable  or  useful  gone,  and 
nothing  left  but  the  capacity  to  exist, — a  state  in  comparison  with  which  death 
itself  would  be  a  blessing.  Indeed  his  injuries  are  too  terrible  for  description  or 
contemplation,  and  are  incapable  of  compensation  by  any  amount  of  money. 

This  disposes  of  all  the  points  made  by  appellant  which  we  deem  necessary 
to  discuss,  and  the  result  is  that  the  order  denying  a  new  trial  must  be  af- 
firmed. 

Berry,  J.,  (dissenting.)  This  action  was  pending  in  the  district  court 
for  Ramsey  county.  The  defendant,  under  section  639,  Rev.  St.  U.  S.,  (see 
iSitns  V.  8ims,  17  Blatchf.  369,)  seasonably  filed  a  petition,  bond,  and  afiidavit 
of  local  prejudice,  all  in  due  form,  {Melendy  v.  Currier,  22  Blatchf.  603,  S.  C. 
22  Fed.  Rep.  129,)  for  the  purpose  of  removing  the  case  to  the  proper  cir- 
cuit court  of  the  United  States.  The  petition,  which  was  verified,  stated 
that  the  plaintiff  was  at  the  time  of  the  commencement  of  the  action,  and 
then,  a  citizen  of  Minnesota,  and  the  defendant  a  citizen  of  Iowa.*    To  con- 
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t revert  the  statement  that  he  was  a  citizen  of  Minnesota  (in  which  state  this 
action  was  brought)  plaintiff  introduced  an  atfldavit  stating  that  he  was  a 
litizen  of  the  territory  of  Montana.  The  district  judge  received  the  aflBdavit, 
holding,  upon  the  autliority  of  Railway  Co.  v.  Ramsey,  2SL  Wall.  828,  that  the 
allegation  of  diverse  citizenship  in  the  petition  being  thus  denied,  it  was  for 
defendant  io  prove  them,  and,  in  the  absence  of  such  proof,  he  declined  to  ac- 
cept the  security  offered,  and  to  allow  the  case  to  be  removed,  but  proceeded 
A\  ith  the  trial.  This  is  an  appeal  from  the  judgment  upon  a  verdict  for  plain- 
lilT. 

Section  689  provides  that  in  order  to  a  removal  the  petitioner  must,  at  the 
time  of  filing  his  petition,  offer  in  the  state  court  "good  and  sufficient  surety*' 
for  his  entering  in  the  circuit  court  copies  of  the  process,  pleadings,  etc.,  in 
the  stiite  court,  and  that  ''it  shall  thereupon  be  the  duty  of  the  state  court  to 
accept  the  surety,  and  to  proceed  no  further  in  the  case  against  the  petitioner. " 
The  effect  of  this,  and  of  similar  provisions  in  other  removal  acts,  is  that  if 
it  appears  from  the  record  of  which  the  petition  forms  a  part  that  the  case  is 
one  for  removal,  within  the  provisions  of  the  act  under  which  removal  is 
sought,  the  petitioner  is,  upon  proper  procedure,  (in  this  case  upon  filing 
proper  petition,  bond,  and  affidavit  of  prejudice,)  entitled  to  the  removal  as 
of  course,  and  the  jurisdiction  of  the  state  court  ceases  eo  instanti,  Ko  con- 
test as  to  the  truth  of  the  facts  appearing  upon  the  record,  and  on  which  the 
application  for  removal  is  based,  can  be  had  in  the  state  court.  Without  en- 
tering into  any  consideration  of  reasons  for  or  against  these  propositions,  I 
shall  content  myself  with  citing  upon  this  question  of  precedent  the  follow- 
ing authorities:  Dill.  Rem.  Causes,  (8d  Ed.)  §§  75-77,  86.  87,  and  notes; 
Butterfield  v.  Home  Im,  Co.,  14  Minn.  410,  (Gil.  810;)  Hatch  v.  Railroad 
Co.y  6  Blatchf.  106;  Fish  v.  Union  Pac.  R.  Co.,  8  Blatchf.  248;  Stevens  v. 
RicTiardscm,  20  Blatchf.  68;  S.  C.  9  Fed.  Rep.  191;  Shaft  v.  Phcsnix  M.  L. 
I.  Co.,  67  N.  Y.  544;  Mix  v.  Andes  Ins.  Co.,  74  N.  Y.  68;  Stone  v.  Sargent, 
129  Mass.  508;  Danvers  BankY,  Thompson,  138  Mass.  182;  Clark  v.  Chicago, 
M.  &  St.  p:  R.  Co.,  11  Fed.  Rep.  865;  MUler  v.  Tohhu  18  Fed.  Rep.  609; 
Judge  V.  Anderson,  19  Fed.  Rep.  885;  Endy  v.  Commercial  Fire  Ins.  Co.,  24 
Fed.  Rep.  657;  Cobb  v.  Globe  M.  L.  /.  Co.,  8  Hughes,  454;  Dennis  v.  County 
of  Alachua,  8  Woods,  688;  Connor  v.  Scott,  4  Dill.  242 ;  Ohle  v  .^Chicago  &  N. 
W.  R.  Co.,  64 Iowa,  599;  S.O.  21  N.  W.Rep.  101;  Ellermany.  Railroad  Co., 
2  Woods,  120;  Texas,  etc.,  R.  Co.  v.  Rust,  5  McCrary,  848;  S.  C.  17  Fed.  Rep. 
275;  Clippinger  v.  Insurance  Co,,  1  Flippin,  456;  Spear,  Fed.  Jud.  472, 
516-518;  Taylor  v.  Rockfeller,  18  Amer.  Law.  Reg.  (X.  S.)  808;  Kanouse 
v.  Martin,  15  How.  198;  Railway  Co.  v.  Ramsey,  22  Wall.  822, — as  to  the 
remark  of  Chief  Justice  Waits  in  this  case,  with  reference  to  sustaining 
petition  by  proof,  see  Dill.  Rem.  Causes,  94,  95,  note  3;  South.  Law  Rev. 
(N.  S.)  286,  and  Ex  parte  Qrimball,  61  Ala.  598; — Insurance  Co.  v.  Pechner, 
95  U.  S.  188;  Gold  Washing  Co.  v.  K^es,  96  U.  S.  199;  Kern  v.  Huidekoper, 
103  TJ.  S.  485;  Railroad  Co.  v.  KoonU,  104  U.  8.  5;  Steamship  Co.  v.  Tug- 
man,  106  U.  S.  118;  S.  C.  1  Sup.  Ct.  Rep.  58;  Mansfield,  C.  <fe  L.  M.  Ry. 
Co.  v.  Stoan,  111  U.  S.  879;  S.  C.  4  Sup.  Ct.  Rep.  510;  Ayers  v.  Watson,  113 
U.  S.  594;  8.  C.  5  Sup.  a.  Rep.  641;  Street  R.  Co.  v.  Hart,  114  U.  S.  654;  S. 
C.  5  Sup.  Ct.  Rep.  1127. 

If  I  do  not  entirely  misapprehend  the  tenor  of  these  authorities,  the  trial 
court  should  have  yielded  to  the  application  for  removal,  and  proceeded  no 
further  in  the  case.  The  removal  proceedings  ousted  it  of  jurisdiction;  so 
that  in  proceeding  with  the  trial  it  acted  without  jurisdiction,  and  its  judg- 
ment must  therefore  be  reversed.  As  before  stated,  the  removal  i«  this  instance 
was  sought  to  be  made  under  the  local-prejudice  clause  of  section  639,  Rev. 
St.  U.  S.,  and  the  condition  of  the  security  offered  was  in  the  form  by  that 
section  prescribed.  It  is  by  no  means  clear,  however,  that  in  this  state  of 
facts  the  defendant  was  not  upon  the  papers  also  entitled  to  a  removal  under 
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the  removal  act  of  1875;  within  the  case  of  Norris  v.  Mineral  Point  Tunnel, 
7  Fed.  Rep.  272;  McNaughton  v.  Southern  Pac,  K.  Co.,  19  Fed.  Rep.  881; 
Mehndy  v.  Currier,  22  Blatchf.  603;  S.  C.  22  Fed.  Rep.  129;  and  D^ord  v. 
Mchaffy,  13  Fed.  Rep.  481;  Ayer$  y.  Watson,  113  U.  S.  594;  S.  C.  5  Sup.  a. 
Rep.  641;  Steel  R.  Co.  v.  Hart,  114  U.  S.  654;  S.  0.  5  Sup.  Ct.  Rep.  1127. 
I  think  the  judgment  should  be  reversed. 

Yanderbxtroh,  J.    I  concur  in  the  foregoing  dissenting  opinion. 
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aUPREMB  COURT  OF  IOWA. 


State  o.  Saunders. 

Filed  March  18, 1886. 

POBOERY— TJTTBBnrQ  FOBOED  NOTKS— EVIDENCE  OF  OtHER  AcBCB— PrODUOTION  OF  NOTB. 

A.  was  prosecuted  for  uttering  and  publishiiig  two  forged  promissory  notes,  and 
on  the  trial  a  witness  was  allowed  to  answer  a  question  as  to  whether  there  was 
ever  any  question  about  a  note  he  had  signed  with  A.  Held  error,  the  said  note 
not  being  produced,  nor  its  absence  accounted  for ;  following  State  ▼.  BreckmridgCf 
26N.W.  JRep.130. 

Appeal  from  Keokuk  district  court. 

Indictment  for  uttering  and  publishing  as  true  two  forged  promissory  notes. 
Trial  by  jury.    Verdict,  guilty;  and  judgment.    The  defendant  appeals. 

Mackey  <&  Fonda  and  Q,  I).  Woodin,  fox  appellant.  A.  J.  BakeTfAtty. 
Gen.,  for  the  State. 

Seevebs,  J.  The  state  introduced  one  Kirker  as  a  witness,  and  he  gave 
evidence  tending  to  establish  the  crime  charged,  and  then  asked  him  the  fol- 
lowing questions:  **Doyou  know  anything  about  Mr.  Saunders  having  given 
a  note  with  your  name  on  it  at  any  time?  In  the  first  place,  did  you  sign  a 
note  with  him?"  To  which  the  witness  replied:  "I  have  signed  with  Mr. 
Saunders."  The  witness  was  then  asked:  "Was  there  ever  any  question 
about  any  such  note  you  had  not  signed?"  The  witness  replied:  "Yes,  sir." 
The  foregoing  questions  were  objected  to  by  the  defendant,  but  the  objec- 
tions were  overruled. 

It  was  incumbent  on  the  state  to  prove  that  the  notes  described  in  the  in- 
dictment were  forged.  The  notes  referred  to  in  the  indictment  did  not  pur- 
port to  have  been  executed  by  the  witness  Kirker.  The  evidence  given  by 
the  witness  had  a  tendency  to  establish  that  the  defendant  had  forged  or  ut- 
tered at  least  one  promissory  note  other  than  those  described  in  the  indict- 
ment. Is  such  evidence  competent  and  admissible?  We  are  disposed  to  be- 
lieve there  is  some  conflict  in  the  authorities  as  to  this  question.  The  cases 
in  which  offenses  other  than  the  one  charged  may  be  proved  to  show  guilty 
knowledge  are  exceptions  to  the  general  rule.  Undoubtedly,  the  crimes  of 
forgery  and  uttering  forged  paper  are  within  the  exception.  But  the  doubt 
seems  to  be  whether  the  paper  must  not  be  of  the  same  character  or 
manufacture  and  precisely  similar  to  that  forged  or  uttered  upon  which  the 
charge  is  based.  Dibble  v.  People,  4  Parker,  Crim.  R.  199;  People  v.  Cor- 
bin,  56  N.  Y.  363;  Morris  v.  State,  8  Smedes  &  M.  762.  We  do  not  deem  it 
necessary  to  determine  this  question.  It  will  be  observed  that  there  was  no 
evidence  that  the  note  referred  to  by  the  witness  was  forged,  and  yet  it  hivX  a 
tendency  to  establish  such  fact,  and  was  therefore  prejudicial,  or  at  least  it  can- 
not be  said  that  it  was  not.  It  must  be  true  that  in  order  to  infer  guilty  knowl- 
edge from  other  transactions,  that  it  must  appear  a  crime  was  committed. 
Besides  this,  the  note  referred  to  by  the  witness  was  not  produced  nor  its  ab- 
sence accounted  for.  For  aught  that  appears,  the  note  may  have  been  in 
court.  It  has  been  held  that  under  such  circumstances  the  evidence  in  ques- 
tion was  inadmissible.  State  v.  Cole,  19  Wis.  129;  State  v.Breckenridge, 
25  If.  W.  Rep.  130.  We  are  of  opinion  that  the  court  erred  in  admitting  the 
evidence  referred  to. 

Several  other  errors  are  discussed  by  counsel,  which  we  have  examined,  and 
readily  reach  the  conclusion  that  none  of  them  are  well  taken.    Reversed. 
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Oarpenteb  V.  Centennial  Lite  Ass'n. 
Filed  April  6, 1888. 

Life  Insurance— FoRPKiTUKB—Noir-PATiiBiiT  of  Dufs— Act  of  God. 

Where  a  party  whose  life  is  insured  has  been  duly  notified  as  to  the  time  when 
his  dues  are  ]>ayable,  bat  before  such  date  is  attacked  with  fever,  and  is  uuable  to 
attend  to  business,  or  make  such  payment  by  reason  of  his  delirious  condition  up 
to  the  time  of  his  death,  and  bis  widow,  a  few  days  after  the  date  on  which  the 
dues  are  payable,  and  as  soon  aft  she  learns  that  they  have  not  been  paid,  tenders 
the  amount  due,  this  will  not  prevent  the  policy  from  being  forfeited. 

Appeal  from  Dea  Moines  circuit  court. 

This  is  an  action  in  chancery  on  a  policy  of  insurance  upon  the  life  of 
Henry  L.  Carpenter.  Plaintiff  is  his  widow,  and  prays  that  defendant  may 
be  required  to  make  assessments  upon  holders  of  its  policies  to  pay  the  amount 
insured  upon  the  life  of  her  deceased  husband,  as  provided  for  in  the  policy. 
The  defendant,  as  a  defense  to  the  action,  alleges  that  when  the  assured  died 
he  had  made  default  in  the  payment  of  an  assessment  which,  under  a  con- 
dition of  the  policy,  rendered  it  void.  The  cause  was  tried  upon  an  agreed 
statement  of  facts,  and  a  decree  was  entered  dismissing  plaintiff's  petition. 
She  now  appeals  to  this  court. 

Stow,  Hammond  cfe  Day,  for  appellant.    ITewman  &  Blake^  for  appellee. 

Beck,  J.  1.  The  agreed  statement  of  facts  upon  which  the  case  was  tried 
is  in  the  following  language:  "(1)  The  plaintiff  was  the  wife  of  Henry  L. 
Carpenter  at  the  date  of  his  death.  (2)  On  the  twenty-second  day  of  May, 
1883,  the  defendant  association  issued  the  policy  declared  upon,  insuring  the 
life  of  Henry  L.  Carpenter.  (3)  The  insured,  in  his  life-time,  had  not  been 
liable  to  pay  any  assessments  or  dues,  except  the  $5  dues  which  fell  due  De- 
cember 1,  1883.  (4)  The  plaintiff  had  no  knowledge  of  the  conditions  of  said 
insurance,  or  that  the  dues  became  delinquent  December  1, 1883,  until  after 
the  burial  of  the  insured,  December  9,  1883.  (5)  In  the  fall  of  1883  the  said 
Henry  L..  Carpenter  was  taken  sick,  and  on  the  twelfth  day  of  November, 
1883,  he  went  to  bed  with  typhoid  fever,  and  after  the  seventeenth  or  eigh- 
teenth of  November,  1883,  he  had  no  conscious  understanding  of  anything 
whatever,  because  of  his  delirious  condition.  (6)  The  life  insured  expired 
on  the  eighth  day  of  December,  1883.  (7)  During  the  last  illness  of  the  said 
insured  his  business,  mail,  and  correspondence  were  kept  from  him  by  direc- 
tion of  his  physician,  but  plaintiff  at  once  forwarded  the  dues  after  she  dis- 
covered, on  December  9,  1883,  that  they  were  delinquent;  and  the  defendant 
refused  to  receive  the  same,  claiming  that  the  policy  had  lapsed  for  non-pay- 
ment of  said  annual  dues  on  or  before  December  1,  1883.  (8)  The  policy 
was  in  custody  of  the  assured  continually  from  Its  date  to  the  time  of  his 
death,  and  the  date  when  said  annual  dues  are  payable  is  therein  fixed  and 
definitely  named.  (9)  The  notice  sent  by  the  defendant,  reminding  him 
that,  by  the  conditions  of  his  policy,  his  annual  dues  of  five  dollars  were  due 
and  payable  December  1,  1883,  was  duly  mailed  to  the  assured  on  the  fif- 
teenth of  November,  1883,  properly  addressed,  directed,  and  forwarded,  and 
reached  said  assured  in  due  course  of  mail,  about  November  17, 1883,  but  for 
the  reiisons  heretoforth  set  forth  he  never  saw  it  or  knew  of  its  receipt.  (10) 
Proof  of  loss  was  duly  made  December  22,  1883,  and  demand  that  an  assess- 
ment be  made  as  provided  in  the  policy  sued  on,  and  the  company  declined 
and  refused  to  make  the  same  for  the  sole  reason  that  said  policy  was  void 
and  had  lapsed  by  the  failure  to  pay  the  annual  dues  of  five  dollars  on  or  be- 
fore December  1,  1883.  (11)  No  person  other  than  the  plaintiff  is  interested 
in  the  subject-matter  of  this  action." 

2.  Counsel  for  plaintiff  insists  that  the  obligation  of  the  assured  to  pay  the 
assessment  was  a  condition  subsequent,  the  non-performance  of  which  was 
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excused  by  the  unconsciousneBS  and  delirium  of  the  assured,  which  is  to  be 
regarded  as  the  act  of  God.  It  is  urged  bj  counsel  that  as  it  became  impos- 
sible for  the  assured  to  pay  his  insurance  by  reason  of  the  visitation  of  God, 
the  policy  did  not  become  forfeit. 

3.  It  is  a  familiar  rule  that  when  the  performance  of  a  contract  becomes 
impossible  by  the  act  of  God,  the  obligor  is  excused,  and  his  rights  under  the 
contract  are  not  foifeited.  We  presume  that  the  rule  contemplates  cases  of 
absolute  impossibility  to  perform  contracts;  as  in  the  case  of  the  destruction 
of  property  which  the  obligor  undertook  to  deliver,  as  the  closing  of  a  river 
with  ice  upon  which  the  obligor  undertook  to  sail  a  vessel  to  be  delivered  at 
a  port  situated  on  the  river.  In  such  cases  the  obligors  could  not  have  per- 
formed the  conditions  of  the  contract,  nor  could  they  have  been  performed 
for  the  obligors  by  others.  Neither  c<)uld  the  obligors,  by  the  exercise  of 
foresight  and  care,  have  provided  against  the  effects  of  the  act  of  God,  which 
destroyed  the  subject  of  the  contract  or  the  sole  means  of  its  performance. 
But  there  was  no  such  impossibility  of  performing  the  contract  in  this  case. 
It  is  true  it  was  impossible  for  the  assured  at  the  time  required  therein  to 
perform  it;  but  he  could  have  provided  for  its  performance  beforehand,  and 
those  of  his  family  about  him  could  have  performed  it  for  him.  The  fact 
that  the  plaintiff  did  not  know  of  the  existence  of  the  policy  before  her  hus- 
band's death  does  not  change  the  case.  Prudence  and  care  on  the  part  of 
assured  would  have  prompted  him  to  prepare  for  the  payment  of  the  assess- 
ment upon  the  day  it  became  due,  and  to  inform  his  wife  of  his  contract, 
and  his  obligation  to  perform  it  at  the  time  therein  prescribed.  We  reach 
the  conclusion  that  the  facts  of  the  case  do  not  constitute  grounds  for  excus- 
ing the  non-performance  of  the  contract  of  the  assured,  and  do  not  present  a 
case  of  impossibility  of  performance  caused  by  the  act  of  G^.  Our  conclu- 
sions are  supported  by  the  following  cases:  Klein  v.  Insurance  Co.,  104  U. 
S.  88;  Thompson  v.  Insurance  Co,,  Id.  252;  Wheeler  v.  Connecticut  Mut 
Life  Ins,  Co.,  82  N.  Y.  543.  Other  cases  tending  in  the  same  direction  could 
be  cited. 

4.  Counsel  for  plaintiff  cite  many  cases  wherein  it  is  held  that  the  non- 
performance of  contracts  may  be  excused  by  the  act  of  God,  rendering  per- 
formance impossible,  but  these  facts  distinguish  them  from  the  case  at  bar. 
They  cite  other  cases,  wherein  it  is  held  that  performance  is  excused  by  rea- 
son of  the  act  of  the  government  rendering  performance  impossible,  and 
probably  others  which  hold  that  performance  will  be  excused  when  it  becomes 
unlawful ;  but  it  is  obvious  that  these  decisions  are  not  applicable  to  the  case 
before  us,  and  do  not  serve  to  elucidate  the  principles  upon  which  it  should 
be  decided. 

It  is  oar  opinion  that  the  Judgment  of  the  circuit  court  ought  to  be  affirmed. 


Glandon  f>.  Chicago,  M.  &  69.  f .  Bt.  Co. 

Filed  April  6,  1886. 

Railboads—Fknceb— Road  Being  Constructed— Cattle  Killed  by  Construction  Train. 
Where  cattle  are  killed  by  reason  of  the  failure  of  a  railroad  company  to  erect 
fences  along  its  tracks,  the  company  will  be  liable  for  double  damages,  under  the 
statute,  although  the  road  has  not  peen  completed  and  opened  to  trattic,  and  the 
injury  complained  of  is  caused  by  a  construction  train  carrying  materials  to  be  used 
in  the  construction  of  the  road  at  a  point  beyond  where  the  accident  occurred. 

Appeal  from  Keokuk  district  court. 

This  is  an  action  for  double  the  value  of  two  colts,  one  of  which  the  plain- 
tiff claims  was  killed  and  the  other  injured  so  that  it  was  of  no  value, — the 
injxury  haying  been  caused  by  a  train  of  cars  upon  a  railroad  operated  by  the 


Digitized  by  VjOOQ  IC 


458  THE  NORTHWESTERN  REPORTER.  (Towa* 

defendent.  There  was  a  trial  by  jury,  which  resulted  in  a  verdict  and  judg- 
ment for  plaintiff  for  double  the  damages  sustained  by  him.  Defendant  ap- 
peals. 

Chambers,  McBlroy  dk  Carver,  for  appellant.  Sampson  cfe  Brounh  for  ap- 
pellee. 

RoTHRiCK,  J.  The  petition  in  the  case  was  in  three  counts.  Two  of  them 
claimed  the  right  of  recovery  under  the  double  damage  statute,  and  the  other 
claimed  a  common-law  liability  for  negligence  in  operating  the  train.  No 
consideration  need  be  given  to  the  last-named  cause  of  action,  because  the 
jury  based  their  verdict  upon  the  statute. 

The  facts  are  not  in  dispute.  It  appears  from  the  evidence  that  the  defend- 
ant, in  constructing  its  railroad  from  Cedar  Rapids  to  Ottumwa,  laid  its  track 
through  a  pasture  field  of  the  defendant,  on  Monday.  The  injury  occurred 
on  the  next  Saturday.  The  defendant  laid  its  track  from  both  ends  of  the^ 
road  at  the  same  time.  The  track-laying  force  from  the  south  laid  the  track 
through  the  pasture,  and  met  the  force  from  the  north  several  miles  from 
plaintiffs  farm,  and  the  two  working  gangs  connected  the  tracks  on  the  even- 
ing after  the  injury,  so  as  to  make  a  through  line  between  the  points  above 
named.  From  the  time  the  track  was  laid  through  tlie  pasture  up  until  the 
injury  the  defendant  used  a  construction  train,  which  made  two  round  trips- 
a  day  along  the  line  and  through  the  pasture,  and  which  train  carried  Iron 
rails,  ties,  and  other  track-laying  materials.  The  colts  were  injured  by  this- 
train.  The  right  of  way  was  not  fenced,  and  the  jury  were  fully  warranted 
in  finding  that  the  animals  were  injured  by  reason  of  the  want  of  a  fence. 

The  court,  among  other  instructions  to  the  jury,  gave  the  following:  No. 
6.  "If  at  the  time  of  the  alleged  killing  and  injury  the  defendant  had  com- 
pleted its  railroad  through  the  farm  of  plaintiff,  so  that  it  was  running  a  con- 
struction train  and  engine  over  the  same  to  aid  in  the  completion  of  the  road 
beyond  plaintiff's  farm,  and  had  been  so  running  the  same  for  several  days 
prior  to  the  time  of  such  alleged  killing  and  injury,  tlien  it  was  a  corpora- 
tion operating  a  railway,  within  the  meaning  of  the  law,  notwithstanding  it 
was  not,  and  had  not  been,  open  for  general  traffic,  or  for  carrying  freight  or 
passengers  for  hire."  The  defendant  excepted  to  this  instruction,  and  re- 
quested the  court  to  charge  the  jury  to  the  effect  that  there  could  be  no  lia- 
bility for  failure  to  fence  until  the  road  was  completed  for  traffic  thereon, 
and  that  a  reasonable  time  should  be  allowed  after  the  completion  of  the  road 
to  enable  defendant  to  erect  the  fences.  These  instructions  were  refused,  and 
the  defendant  excepted,  and  this  question  is  the  only  one  necessary  to  be  de- 
termined. 

Section  1289  of  the  Code  provides  that  "any  corporation  operating  a  rail- 
way that  fails  to  fence  the  same  against  live-stock  running  at  large,  at  all 
points  where  such  right  to  fence  exists,  shall  be  liable  to  the  owner  of  any 
such  stock  injured  or  killed  by  reason  of  the  want  of  such  fence  for  the  value 
of  the  property  or  damage.oaused,  unless  the  same  was  occasioned  by  the 
willful  act  of  the  owner  or  his  agent.  ♦  ♦  *'»  The  primary  object  of 
this  statute  is  to  reimburse  the  owners  of  live-stock  killed  or  injured  by 
the  operation  of  a  railroad.  It  does  not  require  the  railroad  company  to 
fence  its  road,  but  leaves  it  optional  to  do  so,  or  to  be  absolutely  liable,  under 
the  conditions  named,  for  all  damages  for  live-stock  injured  or  killed  by  the 
operation  of  the  road.  The  moving  of  trains  over  a  railroad,  for  whatever 
purpose,  is  operating  a  railroad  within  the  meaning  of  the  statute.  It  seems 
to  us  that  it  is  wholly  immaterial  whether  the  train  is  used  for  carrying  con- 
struction material  for  the  further  extension  of  the  road,  or  in  carrying  pas- 
sengers or  freight  for  hire.  Live-stock  are  exposed  to  the  danger  contem- 
plated by  the  statute  just  the  same  in  one  case  as  in  the  other.  The  argu- 
ment that  a  reasonable  time  must  be  given  to  the  company  after  laying 
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down  the  track  to  fence  the  line  is  based  upon  the  inconvenience  of  fencing 
until  the  whole  line  of  road  is  completed.  We  do  not  think  the  question  of 
convenience  should  be  considered.  It  is  a  question  for  the  company  to  deter- 
mine whether  it  will  construct  the  fences  when  it  commences  to  run  trains 
over  the  road,  or  take  the  risk  of  liability  for  killing  or  injuring  stock  until 
such  time  as  it  shall  be  convenient  to  fence;  and  it  may  well  be  said  that  it 
is  no  more  inconvenient  to  transport  the  fencing  material  than  it  is  to  ship 
the  iron  rails,  ties,  and  other  material  necessary  for  laying  tlie  track.  We 
have  examined  the  authorities  cited  by  counsel  for  appellant,  and  we  do  not 
think  they  hold  any  doctrine  not  in  accord  with  what  we  here  determine. 
We  do  not  believe  a  review  of  them  to  be  necessary.    Affirmed. 


Citizens'  Bank  of  Greenfield  «.  Dows  and  others. 

Filed  April  7, 1886. 

PledgS'Attachment— Lien  Abandonkd. 

Where  a  party  who  holds  personal  property  under  a  parol  pledge  sues  out  an 
attachment  for  the  debt  secured,  has  the  prof>ert^  levied  on,  and  receives  the  money 
realized  from  the  sale  of  a  portion  thereof,  his  ri^ht  to  a  hen  is  lost. 

Appeal  from  Adair  circuit  court. 

Action  to  recover  specific  personal  property.  A  demurrer  to  the  eighth 
count  of  the  answer  was  sustained,  and  the  defendants  appeal. 

T.  M,  Stuart,  for  appellants.  2).  W,  Church  and  /.  8,  McCauglia/n,  for  ap- 
pellee. 

Seevers,  J.  The  property  in  controversy  consists  of  corn  in  cribs,  and 
the  plaintiff  seeks  to  recover  the  same  on  the  ground  that  the  corn  had  been 
orally  pledged  or  mortgaged  to  them  by  Grant  &  Johnston.  It  is  stated  in 
the  petition  that  the  corn  was  in  the  actual  possession  of  one  Mason,  for  the 
use  and  benefit  of  the  plaintiff,  on  the  twenty-sixth  day  of  June,  when  the 
safne  was  attached  by  David  Dows  &  Co.  as  the  property  of  Grant  &  Johnston. 
The  lien  of  the  plaintiff  was  for  money  advanced  to  purchase  the  corn,  or  for 
other  legitimate  purposes.  The  defendants  pleaded  that  the  plaintiff  wiis  es- 
topped from  asserting  the  lien,  because  on  the  twenty-ninth  day  of  June, 
1882,  the  plaintiff  instituted  a  suit  in  the  district  court  *  «  «  against 
Grant  &  Johnston  to  recover  the  amount  claimed  to  be  due  them  on  their  al- 
leged account  for  moneys  advanced  to  said  Grant  &  Johnston;  and  in  said 
suit  the  said  plaintiff  caused  a  writ  of  attachment  to  issue  against  the  prop- 
erty of  said  Grant  &  Johnston,  and  directed  the  sheriff,  "by  virtue  of  the  at- 
tachment, to  seize  and  levy  upon  the  property  in  controversy;  and  acting  un- 
der such  direction  the  sheriff  did  so,  and  he  received  and  realized  for  the  corn 
in  said  crib  No.  1  the  sum  of  $579.38;  which  said  sum  the  said  plaintiff  took 
and  received  from  said  sheriff  as  money  realized  from  the  property  of  said 
Grant  &  Johnston;  and  that  said  plaintiff  never  claimed  to  be  the  owner  of 
said  corn,  or  to  have  any  lien  thereon,  until  they  commenced  this  suit,"  which 
was  on  the  eighteenth  day  of  April,  1883.  A  demurrer  to  the  foregoing  an- 
swer was  sustained,  and  we  are  required  to  determine  whether  the  ruling  is 
correct. 

The  demurrer  seems  to  be  grounded  on  the  thought  that  the  facts  stated  in 
the  answer  do  not  create  an  estoppel,  and  therefore  the  defense  pleaded  is  in- 
sufficient. We  think  it  is  immaterial  what  name  or  designation  the  pleader 
may  have  used,  for  the  only  material  point  is,  do  the  facts  pleaded  constitute 
a  defense  to  this  action  ?  It  is  essential  to  the  existence  of  a  parol  pledge  or 
mortgage  of  personal  property  that  the  pledgee  or  mortgagee  should  have 
possession.    Such  a  pledge  is  invalid  unless  accompanied  witli  the  possession 
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of  the  property;  and  the  moment  the  pledgee  voluntarily  parts  with  such 
possession,  or  claims  the  right  to  detain  the  goods  upon  a  different  ground, 
the  right  to  a  lien  is  lost.     3  Pars.  Cont.  244,  245;  Story,  Ag.  §  367. 

In  this  case  the  plaintiff  had  possession  of  the  corn  by  its  agent,  and  it  was 
entitled  to  a  lien  thereon,  and  therefore  it  seeks  to  recover  in  this  action. 
While  so  entitled  to  a  lien,  and  being  in  possession  of  the  corn,  it  sued  out  an 
attachment  against  Grant  &  Johnston  for  the  same  debt,  to  recover  which 
the  lien  was  given,  and  directed  the  sheriff  to  levy  upon  the  corn,  and  has  re- 
ceived from  him  the  money  realized  by  the  sale  of  a  portion  thereof.  Do  these 
facts  amount  to  a  waiver  or  abandonment  of  the  lien  based  on  the  oral  pledges 
or  mortgage?  We  are  forced  to  the  conclusion  that  the  inquiry  must  be 
answered  in  the  aflarmative.  When  the  corn  was  seized  under  the  attach- 
ment, the  plaintiff  lost  and  the  sheriff  took  possession.  By  directing  the  levy 
of  the  attiichment  the  plaintiff  voluntarily  surrendered  or  parted  with  its 
possession.  After  the  levy  of  the  attachment  the  plaintiff  claimed  the  corn 
under  a  different  right  from  what  it  did  before.  The  two  riglits  are  incon- 
sistent, and  cannot  be  maintained  by  the  same  person  at  the  same  time.  One 
must,  of  necessity,  supersede  the  other,  and  the  adjudged  cases  hold,  without 
any,  or  at  least  serious,  conflict,  that  the  lien  must  be  regarded  as  waived  or 
abandoned  when  the  seizure  is  made  under  the  attiichment,  and  the  oHicer 
takes  possession.  Drake,  Attachm.  §  540;  Whitaker  v.  iSumner,  20  Pick. 
899;  Evans  v  Warren,  122  Mass.  308;  Wingard  v.  Banning y  39  Cal.  543; 
'Jacobs  V.  Latour,  5  Bing.  130;  Lihhy  v.  Cushman,  29  Me.  429;  Sensen- 
brenner  v.  Mathews,  48  Wis.  250;  S.  C.  3  N.  W.  Rep.  599;  and  Munson  v. 
Porter,  63  Iowa,  453;  S.  C.  19  K.  W.  Rep.  290, — should  be  regarded  as  recog- 
nizing the  same  doctrine.  We  are  unable  to  draw  a  distinction  between  the 
cited  cases  and  the  case  at  bar,  and  we  do  not  understand  Clark  v.  Ward,  12 
Grat.  440,  and  Christian  v.  Dripps,  28  Pa.  St.  271,  to  be  in  conflict  there- 
with. 

We  think  the  court  erred  in  sustaining  the  demurrer  to  the  eighth  count 
in  the  answer.    Reversed. 


State  c.  Neis. 

Filed  April  7,  1886. 

Rapk — Imbtbuotion — OoNYicTiow  OF  Lesseb  Offensb. 

On  an  indictment  for  rape,  where  the  court  instructs  the  jury  that  if  the  evidence 
showed  that  the  accused  was  guilty  either  of  rape,  or  assault  with  intent  to  commit 
rax)e,  or  assault  and  battery,  or  simple  assault,  he  might  be  convicted  of  such  of- 
fense, it  is  error  not  to  further  charge  that  if  they  had  any  reasonable  doubt  as  to 
the  degree  of  the  offense  of  which  he  was  guilty  they  should  convict  only  of  the 
lesser  oflense. 

Appeal  from  Keokuk  district  court. 

The  defendant  was  convicted  of  the  crime  of  rape,  and  sentenced  to  a  term 
of  imprisonment  in  the  penitentiary,  and  from  this  judgment  he  appeals  to 
this  court. 

Mackey  cfr  Fonda,  George  2>.  Wooden,  and  John  J.  Seerley,  for  appellant. 
A.  J,  Baker,  Atty.  Gen.,  for  the  State. 

Keed,  J.  On  the  trial  the  district  court  instructed  the  jury  in  effect  that 
if  the  evidence  showed  that  the  accused  was  guilty  either  of  rape,  or  assault 
with  intent  to  commit  a  rape,  or  assault  and  battery,  or  simple  assault,  he 
might  be  convicted  of  such  offense  under  the  present  indictment.  It  did  not 
instruct  them,  however,  that  if  they  had  any  reasonable  doubt  as  to  the  degree 
of  the  offense  of  which  he  is  guilty  they  should  convict  only  of  the  lower  de- 
gree. The  charge  of  the  court  in  this  respect  is  precisely  like  that  given  by 
the  district  court  in  StaU  v.  Jay,  67  Iowa,  164,  S.  C.  10  I^.  W.  Bep.  343,  and 
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it  was  held  by  this  Court  ill  that  case  that  the  omission  to  so  instruct  the  jury 
was  prejudicial  error.  The  same  ruling  was  also  made  in  State  v.  Walters, 
45  Iowa,  389. 

Counsel  for  defendapt  take  exceptions  to  some  of  the  instructions  given  by 
the  court.  Without  setting  them  out,  we  deem  it  sutHcient  to  say  that  we 
think  they  are  correct.  It  was  also  urged  in  argument  that  the  verdict  is  not 
supported  by  the  evidence;  but  in  view  of  the  fact  that  a  new  trial  must  be 
granted  on  the  ground  above  pointed  out,  we  think  it  would  not  be  proper  for 
us  to  discuss  the  evidence  on  this  appeal.    Eeversed. 


Morse  v,  Bealb. 
Filed  April  6,  1886. 

1.  COKPOKATION— EXECtmON  OP  D BED— CORPORATE  SeAL  —  BviDEWCB— PrESUMPTIOW  OF 

AuTHORmr  of  Officers. 

A  deed  executed  by  the  president  and  secretary  of  a  corporation,  and  bearing  the 
impress  of  the  corporate  seal,  raises  th.a  presumption  that  such  officers,  in  execut- 
ing the  instrument,  were  clothed  with  authority  to  execute  it. 

2.  Notary's  Certificate— Evidence— Effect. 

The  notary's  certificate  appended  to  a  deed  is  evidence  of  the  formal  execution  of 
the  Instrument,  but  the  title  may  pass  without  it. 
8.  Conte.\gt-— Cancellation  and  Rescission  by  Courts,  when  Proper. 

The  courts  will  interfere  to  cancel  or  rescind  an  executed  contract  which  was 
founded  in  a  mutual  mistake  only  when  it  is  made  reasonably  to  appear  that  the 
party  seeking  relief  will,  unless  such  relief  is  granted,  sustain  an  injury  for  which 
he  would  have  no  adequate  remedy  at  law. 
4.  Vendor  and  Vendee— Failure  of  Title— Action— Measure  of  Damages. 

In  a  proceeding  to  recover  damages  for  the  failure  of  the  title  of  a  lot  purchased, 
the  award  of  a  sum  greater  than  the  value  of  the  lot  is  excessive. 

Appeal  from  Poweshiek  circuit  court. 

Plaintiff's  action  is  on  two  promissory  notes,  and  for  the  foreclosure  of  a 
mortgage  on  real  estate  given  to  secure  them.  In  a  cross-petition  defendant 
alleged  that  the  notes  were  given  for  part  of  the  price  which  he  agreed  to 
pay  plaintiff  for  the  real  estate  covered  by  the  mortgage;  that  plaintiff  con- 
veyed said  real  estate  to  him  by  warranty  deed,  but  that  the  title  to  a  portion 
of  it  had  failed;  and  that  he  was  induced  to  make  the  purchase  by  certain 
false  and  fraudulent  representations  by  plaintiff  as  to  the  location  of  one  of 
the  boundary  lines  of  the  property,  and  as  to  the  width  of  the  right  of  way  of 
a  railroad  on  which  tlie  property  abuts,  that  being  a  matter  materially  affect- 
ing the  value  of  the  property  for  the  use  to  which  It  was  adapted,  and  to 
which  he  intended  to  appropriate  it  when  he  purchased  it;  and  he  prays  for  a 
rescission  of  the  contract,  and  for  general  relief.  The  circuit  court  awarded 
defendant  $800  as  damages  on  account  of  the  matters  pleaded  in  the  cross- 
petition,  but  refused  to  rescind  the  contract.  It  also  gave  plaintiff  judgment 
for  the  amount  of  the  two  notes,  less  the  amount  awarded  defendant  as  dam- 
ages, and  for  the  foreclosure  of  the  mortgage.  Both  parties  appeal.  Defend- 
ant's appeal  being  first  perfected,  he  will  be  designated  appellant. 

Brown  cfr  Carney,  for  appellant.    Haines  <&  Lyman,  for  appellee. 

Reed,  J.  Plaintiff's  mortgage  covers  19  lots  in  Morse  &  "Whitney's  ad- 
dition to  the  town  of  Laurel.  The  addition  was  laid  out  and  platted  by  plain- 
tiff and  G.  W.  Whitney.  It  consisted  of  28  lots  numbered  from  1  to  28  con- 
secutively, lying  on  the  north  side  of  the  GrinneU  &  Montezuma  liailway. 
Plaintiff  sold  and  conveyed  to  defendant  all  of  the  lots  in  the  addition  except 
numbers  1,  2,  8,  21,  22,  23,  24,  25,  and  26,  and  defendant  gave  a  mortgage  on 
I  be  same  property  to  secure  a  portion  of  the  purchase  price.  The  plat  of  the 
addition,  as  made  and  recorded  by  the  proprietor,  shows  the  location  of  the 
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south  boundary  line  of  the  lots  to  be  25  feet  from  the  center  of  the  railroad 
track.  Defendant  discovered,  sometime  after  he  made  the  purchase,  how- 
ever, that  the  railroad  company's  right  of  way  extended  50  feet  in  width 
from  tlie  center  of  tlie  track,  and  that  the  lots  were  not  so  long  by  25  feet  as 
he  understood  they  were  when- he  made  the  purchase.  He  also  ascertained 
that  plaintiff  never  had  title  to  lot  28,  and  a  portion  of  lot  27.  He  alleges  in 
his  cross-petition  that  plaintiff  expressly  represented  during  the  negotiation 
that  the  railroad  right  of  way  was  but  50  feet  in  width,  and  that  the  bound- 
ary line  of  the  lots  was  but  25  feet  from  the  center  of  the  track;  and  he 
charges  that  plaintiff  knew  of  the  falsity  of  this  representation  when  he 
made  it,  and  that  his  intention  in  making  it  was  to  deceive  and  defraud  de- 
fendant. He  also  avers  that,  if  the  lots  had  extended  to  within  25  feet  of 
the  center  of  the  track,  they  would  have  been  specially  valuable  by  reason 
of  their  proximity  to  the  railroad,  as  a  place  for  handling  grain,  coal,  and 
lumber;  and  that,  if  the  right  of  way  had  extended  but  25  feet  on  each  side  of 
the  center  of  the  track,  there  would  have  been  no  opportunity  for  competitors 
in  the  business  of  handling  those  commodities  to  establish  themselves  thereon, 
and  that  he  was  induced  by  these  considerations  to  purchase  the  property, 
and  that  it  wtus  of  much  less  value  than  it  would  have  been  if  the  facts  had 
been  as  they  were  represented  by  plaintiff. 

The  evidence  does  not  establish  that  plaintiff  was  guilty  of  any  fraudulent 
misrepresentation  as  to  the  width  of  the  right  of  way,  and  the  length  of  the 
lots.  It  shows  very  satisfactorily,  however,  that  both  he  and  defendant  be- 
lieved, at  the  time  of  the  transaction,  that  the  right  of  way  was  but  50  feet 
wide,  and  that  the  lots  extended  to  within  25  feet  of  the  center  of  the  track. 
It  also  shows  that  their  value  was  much  less  than  it  would  have  been  if  the 
facts  had  been  as  the  parties  supposed  they  were  at  the  time.  When  it  was 
discovered  that  the  parties  had  acted  under  a  mistake  as  to  the  width  of  the 
right  of  way,  and  the  length  of  the  lots,  plaintiff  procured  from  the  railroad 
company  a  conveyance  of  a  strip  of  the  right  of  way  25  feet  in  width  lying 
next  to  the  lots.  It  is  insisted,  however,  that  this  conveyance  is  not  sufficient 
to  pass  the  title  to  said  strip  of  ground,  because  (1)  the  authority  of  the  offi- 
cers who  assumed  to  execute  it  in  the  name  of  the  company  is  not  shown; 
and  (2)  its  execution  is  not  acknowledged  iis  required  by  law.  It  is  also  shown 
that,  before  the  conveyance  was  executed,  the  railroad  company  had  given  a 
mortgage  upon  all  of  its  property  to  secure  an  indebtedness  of  a  very  large 
amount,  and  that  this  mortgage  was  duly  recorded  in  the  county.  The  con- 
veyance was  executed  in  the  name  of  the  corporation,  and  was  signed  by  the 
president  and  secretary,  and  it  bears  the  impress  of  the  corporate  seal.  The 
genuineness  of  the  signatures  of  the  president  and  secretary  to  it  is  admitted 
by  the  pleadings.  The  articles  of  incorporation  were  introduced  in  evidence, 
and  they  do  not  by  any  express  provision  confer  upon  either  the  president  or 
secretary  the  power  to  convey  the  real  estate  of  the  corporation.  The  general 
power  to  control  and  manage  the  business  of  the  corporation  is  conferred 
upon  the  board  of  directors  and  a  committee  of  first  mortgage  bondholders. 

It  was  held  by  this  court  in  Blackshire  v.  loiva  Homestead  Co.,  39  Iowa, 
624,  that  "when  the  seal  of  a  corporation  appears  to  be  affixed  to  an  instru- 
ment, and  the  signatures  of  the  officers  executing  it  are  proven » the  courts 
will  presume  they  did  not  exceed  their  authority."  Under  this  rule,  the  au- 
thority of  the  president  and  secretary  to  execute  the  deed  in  question  must  be 
presumed.  It  was  competent  for  the  board  of  directoi-s  and  committee  of 
bondholders  to  direct  its  execution  by  any  officer  or  agent  of  corporation; 
and  as  it  was  executed  under  the  seal  and  in  the  name  of  the  coiporation,  the 
presumption  is  that  such  direction  was  given.  The  conveyance  purports  to 
have  been  acknowledged  before  a  notary  public  in  the  city  of  Baltimore, 
Maryland.  The  certificate  of  acknowledgment  is  in  due  form,  but  the  seal 
of  the  officer  does  not  contain  the  inscription  required  by  our  statute,  and  bis 
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official  character  is  not  otherwise  shown.  If  the  execution  of  the  conveyance 
was  denied,  it  may  be  true  that  the  certificate  of  the  notary  would  not,  owing 
to  this  defect  in  the  seal,  be  competent  evidence  of  its  execution.  But  it  was 
not  necessary,  under  the  issue,  to  prove  the  execution  of  the  instrument. 
The  fact  that  it  was  executed  by  the  president  and  secretary  is  admitted,  and, 
as  we  have  seen,  the  presumption  is  that  they  executed  it  by  authority.  As 
between  the  parties  to  the  conveyance,  an  acknowledgment  was  not  essen- 
tial to  its  validity.  The  certificate  of  acknowledgment  is  by  law  made  evi- 
dence of  the  due  execution  of  the  instrument;  but  is  not  essential  to  the  pass- 
ing of  the  title.  By  the  deed,  then,  plaintiff  was  vested  with  the  title  to  the 
strip  of  land  in  question;  and,  as  he  procured  it  for  the  purpose  of  perfecting 
the  title  in  defendant,  the  conveyance  inures  to  his  benefit.  Defendant, 
therefore,  is  now  invested  with  the  title  to  all  of  the  property  which  he  sup- 
posed he  was  getting  when  he  made  the  purchase,  except  lot  28  and  the  por- 
tion of  27,  to  which  plaintiff  never  had  title.  These  lots,  however,  aie  en- 
tirely detached  from  the  balance  of  the  property  included  in  the  purchase,  and 
they  are  not  essential  to  the  use  or  enjoyment  of  it  for  the  purpose  for  which 
defendant  made  the  purchase.  The  failure  of  the  title  to  them  does  not,  there- 
fore, afford  any  gi-ound  for,  rescinding  the  contract.  Por  the  injury  which 
defendant  sustains  in  consequence  of  such  failure  he  has  a  full  and  adequate 
remedy  in  an  action  for  damages  on  the  covenants  contained  in  his  deed. 

The  strip  of  land  obtained  from  the  railroad  company  is  incumbered  with 
the  mortgage  given  by  the  company,  and  the  important  question  in  the  case 
is  whether  this  fact  affords  ground  for  rescinding  the  contract.  It  was  cer- 
tainly not  within  the  contemplation  of  the  parties,  when  they  entered  into  tlie 
agreement,  that  defendant  should  take  the  property  charged  with  the  lien  of 
said  mortgage,  and  if  the  contract  remained  executory  a  court  of  equity 
would  not,  by  a  decree  for  specific  performance,  compel  him  to  accept  it  with 
that  incumbrance  upon  it.  But  the  counts  will  not  interfere  to  rescind  an 
executed  contract  in  every  case  in  which  it  would  refuse  to  decree  a  specific 
performance  if  the  agreement  remained  executory.  Story,  Eq.  Jur.  §  693. 
A  decree  for  specific  pei*formance  will  be  refused  whenever  it  is  shown  that 
the  contract  sought  to  be  enforced  is  founded  in  fraud,  mistake,  imposition, 
or  undue  advantage,  or  that  it  is  not  supported  by  an  adequate  consideration. 
But  the  courts  will  interfere  to  cancel  or  rescind  an  executed  contract  which 
was  founded  in  a  mutual  mistake  only  when  it  is  made  reasonably  to  appear 
that  the  party  seeking  relief  will,  unless  such  relief  is  granted,  sustain  an  in- 
jury for  which  he  would  have  no  adequate  remedy  at  law,  and  we  do  not 
think  it  is  made  to  appear  in  this  case  that  defendant  will  sustain  an  injury 
of  that  character.  The  existence  of  the  mortgage  in  no  manner  interferes 
with  his  use  or  occupation  of  the  premises.  It  is  not  at  all  certain  that  he 
will  ever  suffer  damage  in  consequence  of  the  existence  of  the  mortgage ;  nor 
does  it  appear  that  he  would  not  have  an  adequate  remedy  in  an  ordinary  ac- 
tion upon  the  averments  in  his  deed  if  he  should  in  the  future  be  evicted 
under  the  mortgage.  We  think,  therefore,  that  the  existence  of  the  mort- 
gage does  not  afford  grounds  for  rescinding  the  contract. 

2.  Defendant  was  entitled,  on  his  cross-petition,  to  recover  damages  on  ac- 
count of  the  failure  of  the  title  to  lot  28  and  part  of  27.  The  circuit  court 
awarded  him  $300.  This  amount  appears  to  us  to  be  excessive.  The  evi- 
dence shows  that  defendant  had  contracted  for  the  purchase  of  the  prop- 
erty from  the  owner  for  $40.  No  witness  put  its  value  above  that  amount, 
and  we  think  he  is  not  entitled  to  recover  more  than  that. 

On  plaintiff's  appeal  the  judgment  will  be  modified  by  reducing  the  allow- 
ance of  damages  to  defendant  to  $40.  On  defendant's  appeal  it  will  be 
affirmed* 
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BxTRGEB  and  others  9.  Mabin,  Treasurer,  etc.,  and  others. 
Filed  April  7, 1886. 

1.  Tax  IK  Aid  of  Railboai>— Repeal  avtsb  Pkbfobicanob  or  Oondition  bt  Coxpajtt 

— Effbct  of  Section  45  of  thb  Code. 

Under  sectiou  45  of  the  Code  a  railroad  company,  which,  upon  faith  in  a  legis- 
lative act  imposing  a  popular  tax,  the  benefit  of  which  it  was  to  enloy  upon  build- 
ing a  certain  line  of  road«  is,  upon  performance  before  the  repeal  of  the  act,  en- 
titled to  have  the  tax  levied  notwithstanding  such  repeal. 

2.  Same— Necessity  of  Recitikg  Perfobmance  in  the  Levy. 

A  la\v  being  passed  that  a  tax  be  levied  in  aid  of  a  railroad  upon  the  latter  per- 
forming a  certain  act,  if  performance  is  thereafter  known  to  the  supervisor,  it  is 
not  essential  to  the  validity  of  the  tax  that  it  be  recited  in  the  levy. 

Seevebs  and  Reed,  JJ.,  dissent. 

Appeal  from  Hancock  district  court. 

Action  to  enjoin  the  collection  of  a  5  per  centum  tax,  voted  and  levied  to 
aid  in  the  construction  of  a  railroad.  The  railroad  company  constructing  the 
road,  and  another  interested  therein,  were  made  defendants  to  the  action. 
The  defendants  united  in  an  answer,  to  which  a  demurrer  by  plaintiffs  was 
sustained.    From  this  decision  defendants  appeal. 

^.  K,  Tracii  and  8oper,  Crawford  <fe  Carr,  for  appellants.  Blytfie  cfe 
Markley,  Miller  <&  Cleggett,  and  George  E.  Clarke,  for  appellees. 

Beck,  J.  1.  The  petition  alleges  that  the  tax  is  invalid  for  the  reasons 
that  the  conditions  upon  which  it  was  levied  are  not  in  accord  with  the  con- 
dition of  the  vote;  that  the  notice  for  the  election  does  not  comply  with  the 
law;  and  that  the  statute  under  which  the  tax  was  voted  and  levied  was  re- 
pealed by  the  legislature  without  any  saving  clause,  whereby  all  proceedings 
in  relation  to  the  tax  became  void*.  The  answer  of  defendants  admits,  sub- 
stantially, the  facts  alleged  in  the  answer,  but  denies  that  the  tax  is  made  in- 
valid thereby,  averring  that  after  the  tax  was  voted  the  railroad  companies, 
defendants  in  this  action,  relying  thereon,  proceeded  to  expend  large  sums  of 
money  in  the  construction  of  the  road  before  the  repeal  of  the  statute.  A 
demurrer  to  this  answer  was  sustained. 

2.  The  tax  in  question  was  voted  March  15, 1884,  under  chapter  123  of  the 
Acts  of  the  Sixteenth  General  Assembly,  which  was  repealed  by  the  act  of 
April  9,  1884,  (chapter  159,  Acts  Twentieth  Gren.  Assem.)  The  defendant 
corporations  allege  in  their  answer  that  before  the  repeal  of  the  statate  they 
expended  large  sums  constructing  the  road,  relying  upon  the  tax  in  question. 
The  act  (chapter  159,  Acts  Twentieth  Gen.  Assem.)  repealing  the  prior  stat- 
ute contains  no  saving  clause  preserving  rights  which  accrued  under  the  act 
repealed.  It  is  not  and  cannot  be  denied  that  if  it  had  contained  such  clause 
the  tax  voted  would  not  have  been  affected  by  the  repeal,  if  the  railroad  com- 
panies had  before  acquired  rights  under  the  statute  repealed.  But  we  have 
a  general  statute  which  has  the  effect  of  a  saving  in  repe^ing  statutes.  Code, 
§  45,  contains  a  provision  in  this  language:  ''The  repeal  of  a  statute  does 
not  ♦  *  *  affect  any  right  which  has  accrued,  any  duty  imposed,  any 
penalty  incurred,  or  any  proceeding  commenced,  under  or  by  virtue  of  the 
statute  repealed."  This  case  is  clearly  within  this  general  saving  provision. 
The  railroad  companies  had  acquired  a  right  to  the  tax  when  earned  by  the 
performance  of  the  condition  of  the  vote,  by  accepting  the  proposition  made 
thereby,  and  by  the  expenditure  of  money  in  faith  thereof.  The  vote,  and 
the  acceptance  of  the  proposition  by  the  defendants,  together  with  the  ex- 
penditures raised,  are  obligations  upon  the  tax-payers  in  the  nature  of  a  con- 
tract to  pay  the  tax  when  the  railroad  companies  should  perform  their  ob- 
ligation to  construct  the  road.  This  obligation  imposed  a  duty  to  pay  the 
tax.    The  tax  was  voted  and  the  work  commenced  before  the  repeal.    The 
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proceedings  involving  the  tax  have  thus  been  commenced  before  the  repeal. 
We  discover  that  the  railroad  companies  had  a  right  to  demand  the  payment 
of  the  tax  when  earned;  that  the  statute  imposed  a  duty  upon  the  tax -payers 
to  pay  the  tax  upon  the  completion  of  the  work;  and  that  the  proceeds  in- 
volving the  tax  had  been  commenced  all  before  the  repeal.  There  rests  no 
doubt,  in  our  minds,  that  these  rights,  duties,  and  proceedings  were  saved 
by  the  general  statute  above  quoted. 

3.  It  is  insisted  that  the  tax  is  illegal  for  these  reasons:  (1)  that  the  levy 
does  not  contain  the  condition  specified  in  the  notice,  that  tlie  railroad  shall 
be  completed  on  or  before  the  first  day  of  September,  1884;  (2)  that  the  no- 
tice of  the  election  does  not  provide  that  the  railLx>ad  shall  be  fully  completed 
to  any  point  before  the  tax  shall  be  payable;  (3)  that  the  notice  does  not  pro- 
vide to  what  point  the  road  shall  be  completed  before  the  tax  shall  be  pay- 
able. 

The  answer  alleges  that  the  railroad  was  fully  completed  before  the  levy  of 
the  tax  could  have  been  made  by  the  supervisors  of  the  county,  as  prescribed. 
by  law.  tnferentially  it  is  alleged  that  it  was  in  fact  completed  before  the- 
tax  was  levied,  on  the  third  day  of  September,  1884.  It  cannot  be  that  the 
omission  to  state  the  condition  in  the  levy  that  the  rojid  should  be  completed 
by  the  first  of  September  is  a  vital  defect,  when  the  condition  was  complied 
with  before  the  levy.  We  will  presume  that  the  performance  of  the  condition 
was  made  known  to  the  supervisors,  and  for  that  reason  it  was  not  incorpo- 
rated in  the  levy.  It  would  be  a  vain  thing  to  do  so,  and  for  that  reason  it 
was  not  necessary  to  the  validity  of  the  tax  to  recite  it  in  the  levy. 

4.  The  proposition  voted  by  the  people  i:i  upon  the  condition  that  the  line 
of  the  railroad  shall  be  completed  "from  the  south  line  of  the  county  of  Han- 
cock, via  Garner,  to  a  connection  with  or  crossing  of  the  Minneapolis  &  St. 
Louis  Railroad."  This  condition,  with  sufficient  explicitness,  specified  the 
route  of  the  railroad,  and  the  point  to  which  it  shall  be  completed  before  the 
tax  is  payable.  Of  course,  the  point  of  beginning  and  point  of  intersection 
with  the  other  railroad  is  determined  by  the  surveys  or  the  actual  construc- 
tion of  the  work,  one  or  both  of  which  were  contemplated  by  the  notice. 
The  route  is  indicated  by  the  provision  in  the  notice  that  the  road  shall  be 
built  by  the  way  of  Garner.  It  is  shown  by  the  answer  that  it  was  con- 
structed on  this  line  from  the  point  of  beginning  to  the  point  of  termination^ 
contemplated  by  the  notice. 

The  foregoing  discussion  disposes  of  all  questions  arising  in  the  case.  We- 
reach  the  conclusion  that  the  district  court  erred  in  sustaining  the  demurrer 
of  plaintiffs  to  the  answer  of  defendants.    Beversed. 

Seevers,  J.,  {dissenting.)    The  tax  was  voted  upon  conditions  which  had: 
not  been  complied  with  when  the  statute  was  repealed.     The  tax  when  voted, 
amounted,  simply,  to  a  proposition  on  the  part  of  the  township  to  the  railroad. 
company.    The  right  to  the  tax  did  not  accrue  or  become  vested  until  the 
conditions  had  been  complied  with.    Making  preparations  to  comply  is  not  a 
compliance.    The  railroad  company  could  not  be  compelled  to  perform,  and 
therefore  the  preparations  made  to  comply  did  not  create  a  binding  contract. . 
The  essence  of  a  contract  is  materiality  and  the  power  to  enforce  it  against 
both  parties.    The  accrued  right  contemplated  by  the  statute  is  a  vested. 
right,  and  means  something  more  than  a  right  which  may  or  may  not  accrue 
or  vest  at  the  option  of  one  of  the  parties.   An  accrued  right  means  a  perfect . 
right,  which  can  be  enforced  by  due  process  of  law.    No  such  right  as  this- 
was  in  existende  when  the  statute  under  which  the  right  must  have  accruedl 
was  repealed.    Under  the  acts  of  congress  making  grants  of  landa  to  tlie:- 
state  for  internal  improvements,  the  state  has  made  grants  of  a  portion  of 
the  lands  to  certain  named  corporations  upon  conditions,  and  such  grants  ■ 
have  been  reserved  by  the  state,  although  preparations  had  been  made  ta« 
v.27N.w.no.6— 80 
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comply.  The  power  of  the  state  to  do  this  has  not  been  seriously  doubted. 
The  mere  vote  did  not  create  a  tax ;  there  must  be  a  levy.  Williams  ▼.  Poor, 
21  N.  W.  Rep.  753.  There  was  no  levy  until  September,  1884.  At  that 
time  the  board  of  supervisors  did  not  have  power  to  make  it.  The  statute 
authorizing  the  levy  had  been  repealed.  Prior  to  the  repeal  the  right  to  the 
tax  was  a  mere  expectancy  which  existed  under  the  general  legislative  policy 
of  the  state.  A  mere  expectancy  cannot  be  regarded  as  an  accrued  right. 
Cooley,  Const.  Lim.  440.  Such  general  laws  may  be  changed  and  repealed  at 
the  pleasure  of  the  general  assembly.  An  accrued  right  cannot  be  acquired 
under  the  expectation  that  such  laws  will  be  continued  in  force.  Shiner  v. 
Jacobs,  62  Iowa,  392;  S.  0.  17  N.  W.  Bep.  613.  In  my  opinion,  the  court 
below  correctly  held  that  the  facts  pleaded  by  the  defendants  were  insufi- 
oient. 

Rekd,  J.,  concurs  in  this  dissent. 


Ebllow,  Jr.,  Adm^r,  etc.,  v.  Central  Iowa  By.  Co. 

Filed  April  7, 18S6. 

AonoN— SuBvrvAL  of  Right  of  Aorioir— Nbqliobnoe  Gausiitg  Death. 

Former  opinion,  23  N.  W.  Rep.  740,  adhered  to,  and  petition  for  rehearing  over- 
ruled. 

Supplemental  opinion  on  petition  for  rehearing. 

Rbed,  J.  Appellant  filed  a  petition  for  a  rehearing  of  the  question  con- 
sidered in  the  fifth  paragraph  of  the  foregoing  opinion.  It  is  insisted  that 
the  opinion  proceeds  on  a  mistake  of  fact  as  to  the  length  of  time  which 
elapsed  between  the  occurrence  of  the  injury  and  the  death  of  Carter.  We 
have  examined  the  evidence  contained  in  the  record,  and  are  satisfied  that 
without  conflict  it  establishes  the  facts  substantially  as  stated  in  the  opinion. 
It  shows  beyond  controversy,  we  think,  that  the  death  was  not  simultaneous 
with  the  injury.  We  concede  that  the  time  between  the  two  occurrences  was 
brief,  perhaps  not  exceeding  three  to  five  minutes.  Our  holding  on  the 
question  considered  is  based,  however,  not  on  the  length  of  time  that  Carter 
survived  the  injury,  but  upon  the  fact  that  he  lived  after  it  occurred. 

It  is  insisted,  however,  that  the  holding  in  that  respect  is  not  in  harmony 
with  what  was  held  in  Sherman  v.  Western  Stage  Co,,  24  Iowa,  515.  No 
reference  is  made  to  that  case  in  the  opinion,  for  the  reason  that  our  atten- 
tion was  not  especially  called  to  it.  That  was  an  action  by  an  administrator 
for  damages  on  account  of  a  personal  injury  which  caused  the  death  of  the 
intestate,  and  the  question  whether  a  right  of  action  accrued  in  favor  of  the 
decedent  during  her  life-time,  on  account  of  the  injury,  was  important  be- 
cause of  its  bearing  on  the  question  as  to  when  the  statute  of  limitations 
began  to  run.  The  injury  in  that  case  was  caused  by  the  overturning  of  a 
boat  in  which  the  deceased  was  being  transported,  by  which  she  was  thrown 
into  the  water  and  drowned.  The  interval  of  time  between  the  overturning 
of  the  boat  and  the  death  of  the  intestate  was  greater,  perhaps,  than  that 
which  elapsed  between  the  collision  in  question  and  the  death  of  Carter,  and 
a  majority  of  the  cou^-t  were  of  the  opinion  that  a  cause  of  action  did  not 
accrue  in  favor  of  the  deceased  for  the  injury. 

Our  holding  in  the  foregoing  opinion  is  clearly  not  in  accord  with  that  view. 
If  it  could  be  said  that  holding  established  a  rule  of  property,  we  would  not 
perhaps  be  justified  now  in  questioning  its  correctness,  however  unsatisfac- 
tory it  might  appear  to  us  to  be.  But  the  question  is  not  of  that  character. 
Ko  property  rights  or  interests  are  affected  by  it,  and  the  position  appears  to 
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us  to  be  so  clearly  untenable  that  we  think  it  ought  not  to  be  adhered  to.  The 
reasoning  of  Judge  Cole,  who  wrote  the  opinion,  but  did  not  concur  in  the 
conclusion,  appears  to  us  to  be  conclusive  on  the  question;  Jind,  in  addition 
to  what  is  said  by  him  in  the  opinion,  we  deem  it  necessary  only  to  add  that 
it  seems  to  us  impossible  (unless  such  result  is  produced  by  operation  of  posi- 
tive statute,  or  follows  as  a  consequence  of  the  judgment  of  a  competent 
court)  that  there  should  be  a  termination  of  the  legal  rights  of  an  individual 
before  his  death.  So  long  as  his  life  lasts,  he  is  under  the  protection  of  the 
law,  and  retains  every  right  and  benefit  granted  by  it.  The  estate  of  the  de- 
cedent, Carter,  did  not  descend  to  his  representatives  until  his  death.  Until 
that  moment  it  was  vested  in  him.  He  was  capable,  during  the  brief  period 
that  elapsed  between  the  injury  and  his  death,  of  taking  by  inheritance^  If 
a  weaker  person  than  he  had  been  involved  in  the  same  catastrophe,  and  had 
lost  his  life  by  the  same  means,  the  law,  for  the  purpose  of  fixing  the  course 
of  descent,  would,  in  the  absence  of  proof  on  the  question,  have  presumed 
that  he  survived  the  weaker  individual.  It  would  have  recognized  that,  for 
that  brief  moment,  he  was  vested  with  a  perfect  right  to  the  property,  and 
would  have  disposed  of  it  accordingly;  and  if  the  injury  suffered  by  him  was 
the  result  of  the  wrongful  act  of  anotlier,  we  know  of  no  valid  reason  for 
holding  that  a  right  of  action  therefor  would  not  accrue  in  his  favor  within 
the  moment  of  life  that  remained  with  him  as  effectually  as  it  would  have 
done  within  a  month  or  a  year,  if  he  had  that  long  survived  the  injury.  We 
are  content,  therefore,  to  adhere  to  the  view  taken  in  the  former  opinion;  and 
the  petition  for  rehearing  will  be  overruled. 

BoTHBOOK,  J.,  does  not  concur  in  this  view. 


Johnson  v.  Mantz  and  another. 
Filed  April  7,  1886. 

1.  PLSADiNO—PsirnoN— Pbatsr  fob  Rblibf— What  RELisr  to  bb  Obamtbd. 

Relief  cannot  be  granted  by  a  decree  which  is  not  Bi>ecially  prayed  for,  or  Is 
within  the  contemplation  of  a  general  prayer  for  relief. 

2.  Judgment  by  Defaui/t— What  It  Admits. 

A  default  admits  only  the  matters  well  pleaded,  and  entitles  the  plaintiff  to  re* 
cover  thereon  nothing  more  than  the  relief  sought  in  the  petition. 

3.  Same— AoBBBMEivT  as  to  Place  of  Aboument  and  Heabino— Abgument  and  Hsab* 

iNo  IN  Anotheb  Placb—Pbbsumption  in  Absence  of  Objection. 

If,  after  agreement  by  the  parties  that  a  cause  be  heard  at  a  certain  place,  it  was 
argaed  and  decided  at  another,  both  parties  being  present,  and  no  objection  made, 
and  the  decision  was  in  vacation,  the  record  showing  all  these  facts,  the  court  will 
presume  that  all  objection  was  waived. 

4.  Same— Decision  in  Vacation— What  Implied. 

An  agreement  for  a  decision  in  vacation  implies  that  the  court  will  decide  it  at 
his  chambers,  or  wherever  he  may  be  when  he  finally  considers  the  case. 

5.  Pabtnebship  Setilbment  —  Cbedits  of  Pibm  —  Dbobeb  fob  Paying  to  Plaintiff 

Monet  Dub  Fiem  fbom  Dedtob. 

In  an  action  for  the  settlement  of  a  partnership,  and  for  an  injunction  restrain- 
ing a  debtor  of  the  firm  from  paying  money  to  the  defendant  member,  the  court 
cannot  without  a  finding  by  the  referee  as  to  the  indebtedness,  render  a  judofment 
upon  the  report  of  the  referee  against  the  debtor  for  the  sum  found  to  be  due  plain- 
tiff from  defendant. 

e.  Same— Dbobee— Absence  of  Obdeb  fob  Sale— Pbesumption. 

In  a  decree  npon  a  petition  for  the  settlement  of  a  partnership,  if  there  is  no  pro- 
vision for  the  msposition  of  the  property  by  sale,  ana  the  defendant  make  no  ob- 
jection to  the  decree,  it  will  be  presumed  that  it  was  intended  that  sue))  property 
should  be  retained  and  not  sold ;  and  the  failure  of  the  decree  to  order  such  sale 
will  not  be  held  to  ai&cmatlyely  appear  to  be  erroneous. 
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Appeal  from  Lee  district  court. 

Action  in  chancery  for  the  settlement  of  a  partnership  existing  between 
plaintiff  and  defendant  Mantz,  and  for  an  injunction  restraining  the  Keokuk 
A  Nortiiwestern  Railway  Company  from  paying  Mantz  certain  money  owed 
by  it  to  the  firm.  There  was  a  decree  in  the  court  below  for  plaintiff.  De- 
fendants appeal. 

JI.  Scott  and  Howell  i&  Son,  for  appellants.  F.  ff.  Semple  and  W.  2>. 
Patterson,  for  appellee. 

Beck,  J.  1.  The  petition  shows  that  the  plaintiff  and  defendant  Mantz 
are  copartners  in  the  business  of  quarrying  stone;  that  the  defendant  the 
Keokuk  &  Northwestern  Railway  Company  is  indebted  to  the  firm  in  a  large 
sum  for  stone  sold  to  it;  that  plaintiff,  having  no  access  to  the  books  of  the 
firm,  has  no  knowledge  of  the  amounts  of  money  received  by  Mantz,  who,  in 
the  business,  acts  fraudulently  and  in  bad  faith,  and  is  insolvent;  that  the 
railroad  company  is  about  to  pay  him  a  large  sum  of  money  which  he  claims 
is  due  him  individually;  and  that  plaintiff  will  suffer  irreparable  loss  and  in- 
jury tliereby.  The  petition  prays  for  an  accounting  between  the  partners, 
and  that  plaintiff  have  judgment  for  the  amount  due  him;  that  a  receiver 
be  appointed  to  take  charge  of  the  business  and  property  of  the  firm,  and  that 
a  temporary  injunction  be  allowed  against  the  railroad  company  restraining 
it  from  paying  over  the  money  until  a  receiver  be  appointed  in  the  case.  On 
the  day  the  petition  was  filed  a  temporary  injunction  was  allowed,  as  prayed 
for  in  the  petition.  Defendant  Mantz,  by  an  answer  and  cross-bill,  among 
other  things,  alleges  cause  for  the  dissolution  of  the  firm,  and  an  actual  dis- 
solution by  agreement.  He  denies  the  charges  of  fraud  and  bad  faith,  and  the 
allegation  of  the  petition  that  he  is  insolvent,  and  refuses  to  make  settlement 
with  plaintiff  of  the  affairs  of  the  firm.  He  further  denies  that  there  is  any 
sura  due  from  tlie  railroad  company  to  the  copartnership,  and  that  w^hat«ver 
sum  it  owes  is  due  to  defendant  individually  on  account  of  stone  furnished 
by  him  from  quarries  in  which  plaintiff  had  no  interest.  The  railroad  com- 
pany made  no  answer,  and  a  default  was  entered  against  it  for  non-appear- 
ance in  the  case.  The  cause  was  sent  to  a  referee,  who  returned  two  reports; 
and,  after  the  last  one  was  filed,  a  decree  was  entered  in  which  a  judgment 
was  rendered  against  both  defendants,  Mantz  and  the  railroad  company,  for 
$378.88.  The  referee  reports  no  findings  as  to  the  amount  of  the  indebted- 
ness of  the  railroad  company,  and  the  decree  makes  no  provision  for  the  dis- 
position of  the  property  of  the  firm  which  the  findings  of  the  referee  show  to 
be  on  hand.    The  evidence  taken  by  the  referee  is  not  before  us. 

2.  We  are  of  the  opinion  that  the  abstracts  of  the  record,  upon  whicb  the 
case  is  submitted  to  us,  exhibit  two  manifest  errors  which  we  will  proceed 
to  point  out.  The  decree  against  the  railroad  company  for  the  amount  found 
due  to  plaintiff  from  defendant  Mantz  is  erroneous  for  two  reasons:  (1)  No 
such  relief  it  sought  against  that  defendant  in  the  petition,  nor  is  general  re- 
lief prayed  for  therein.  All  plaintiff  asks,  as  against  it,  is  that  it  be  tempo- 
rarily enjoined  from  paying  the  amount  of  its  indebtedness  until  a  receiver 
be  appointed.  Relief  cannot  be  granted  by  a  decree  which  is  not  specially 
prayed  for,  or  is  within  the  contemplation  of  a  general  prayer  for  relief.  This 
is  a  familiar  rule,  in  the  support  of  which  we  cannot  be  expected  to  cite  au- 
thorities. (2)  The  referee  reports  no  Endings  as  to  the  amount  of  the  in- 
debtedness of  the  railroad  company  to  the  firm.  Surely  it  cannot  be  claimed 
that,  without  a  finding  by  the  referee  as  to  such  indebtedness,  the  court 
could,  upon  the  report  of  the  referee,  render  a  judgment  against  the  railroad 
company  for  the  sum  found  to  be  due  plaintiff  from  Mantz.  The  referee 
should  have  found  whether  the  company  owed  the  firm  or  Mantz;  if  the  firm, 
the  amount  of  such  indebtedness.  These  propositions  are  too  plain  to  admit 
of  controversy. 
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3.  Counsel  for  plaintiff  insist  that  as  the  railroad  company  was  adjudged 
in  default,  and  no  motion  was  made  to  set  aside  such  adjudication,  it  cannot 
now  object  to  the  decree  thereon  rendered  against  it.  This  position  is  not  cor- 
rect. The  default  admitted  the  matters  well  pleaded,  and  entitled  the  plain- 
tiff to  recover  thereon  nothing:  more  than  the  relief  sought  in  the  petition. 
It  did  not  admit  the  amount  of  tlie  indebtedness,  for  it  was  not  alleged;  and 
plaintiff  was  not  entitled  to  a  judgment  thereon  against  the  company,  for  no 
judgment  was  prayed  for  against  it. 

4.  The  referee  finds  that  the  partnership  had  been  dissolved,  and  states  an 
account  growing  out  of  the  firm's  business,  which  shows  that  Mantz  is  in- 
debted to  plaintiff  in  the  sum  of  the  judgment.  The  findings  sliow  that  cer-  ^ 
tain  personal  property  owned  by  the  firm  is  on  hand.  The  value  of  the  prop- 
erty is  stated  in  the  findings.  No  provision  is  made  in  the  decree  for  the  dis- 
position of  this  property.  Ordinarily,  in  such  cases,  the  property  ought  to 
1)6  sold,  and  the  proceeds  entered  into  the  final  accounting  between  the  par- 
ties. But  if  justice  may  be  done  by  permitting  one  of  the  parties  to  retain  it, 
and  no  objection  is  made  thereto,  such  course  may  be  pursued.  See  Lindl. 
i'artn.  670.  Defendants  did  not  object  to  the  account  stated  by  the  referee, 
10  ills  findings,  or  to  the  report  generally,  for  the  reason  that  no  sale  was  or- 
dered. We  conclude  that  the.  failure  of  the  decree  to  contain  an  order  for 
sale  of  the  property  does  not  affirmatively  appear  to  be  erroneous. 

5.  Defendants  complain  of  the  account  stated  by  the  referee.  They  do  not 
present  to  us  the  account  in  full,  with  sufficient  of  the  findings  to  enable  us 
to  determine  as  to  its  correctness.  It  is  therefore  impossible  for  us  to  pass 
upon  this  objection  to  the  account. 

6.  When  the  cause  finally  came  up  on  the  referee's  report,  it  was  agreed 
that  it  should  be  submitted  and  decided  in  vacation.  It  was  further  agreed 
that  it  should  be  argued  at  Mount  Pleasant.  It  was  argued  and  decided  at 
Fort  Madison.  The  decision  was  in  vacation,  pursuant  to  the  agreement, 
Hind,  as  the  record  shows  that  counsel  on  both  sides  were  present  at  the  argu- 
ment without  any  objection  to  the  place  of  hearing,  we  will  presume  they 
waived  objection  thereto. 

7.  It  was  insisted  that,  as  there  was  no  agreement  as  to  the  place  of  de- 
cision, the  cause  should  have  been  decided  at  Keokuk,  where  the  action  was 
pending.  But  an  agreement  for  a  decision  in  vacation  implies  that  the  judge 
will  decide  it  at  his  chambers,  or  wherever  he  may  be  when  he  finally  con- 
siders the  case. 

8.  The  referee  made  two  reports.  Counsel  of  defendants  insists  that  he  had 
no  authority  to  make  the  second,  for  the  reason  that  after  the  first  report  the 
cause  was  not  sent  back  to  him  by  the  court.  Upon  this  point  the  separate 
abstracts  of  the  parties  are  in  conflict;  the  plaintiff  shows  there  was  such  an 
oixler,  and  the  defendants  that  there  is  no  record  showing  it.  Defendants 
claim,  upon  these  abstracts,  that  the  record  fails  to  show  that  the  case  was 
sent  a  second  time  to  the  referee.  We  assume  defendants'  abstract  is  correct. 
The  court  below  acted  upon  the  two  reports  when  they  were  presented,  and 
overruled  exceptions  thereto,  based  upon  the  ground  that  the  case  had  not 
been  sent  back  to  the  referee.  The  court,  in  effect,  held  by  this  action  that 
<lefendants'  objections  were  not  based  upon  facts.  While  the  record  may  have 
been  silent  as  to  the  case  being  sent  back  to  the  referee,  it  could  have  been 
sent  back  notwithstanding,  and  for  some  reason  the  record  could  have  failed 
to  show  it.  The  facts  being  known  to  the  court,  the  second  report  would 
have  been  properly  received  and  acted  upon  as  having  been  made  under  suffi- 
cient authority.  In  support  of  the  decision  of  the  court  below  we  will  pre- 
sume this  state  of  facts,  nothing  appearing  in  the  record  in  conflict  therewith. 

It  is  unnecessary  to  resort  to  the  record  to  determine  the  correctness  of  the 
^several  abstracts  filed  in  the  case,  for  the  reason  that  we  decide  the  case  as 
presented  bj  the  abstract  of  defendants.    There  is  no  dispute  as  to  the  posi- 
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tions  of  the  defendants*  abstract,  which  relates  to  the  first  point  of  this  opin- 
ion, which  we  rule  against  plaintiff. 

The  decree  is  reversed,  so  far  as  it  contains  a  judgment  against  the  railroad 
company.    In  other  respects  it  is  affirmed. 


Case  v.  Blood  and  others. 

Filed  April  7, 1886. 

School  and  Schooi>Di0TRici8— Mandamus. 

Mandamus  to  compel  an  equitable  division  of  the  assets  on  the  division  of  an  in- 
dependent district  refused,  on  the  ground  that  respondents  were  not  in  fault. 

Appeal  from  Sioux  county  circuit  court. 

Action  of  mandamits.  The  plaintiff  avers  that  he  is  a  resident  of  the  in- 
dependent district  of  Bock  Valley,  Sioux  county,  and  that  the  defendants  are 
directors  of  the  district  township  of  Rock,  from  which  the  independent  dis- 
trict of  Rock  Valley  was  severed  in  1883.  He  avers  that  there  were  no  liabil- 
ities of  the  original  district  township,  but  that  there  was  a  large  amount  of 
assets,  to  a  portion  of  which  the  independent  district  of  Rock  Valley  was 
equitably  entitled;  that  the  directors,  however,  of  the  district  township  of 
Rock  refuse  to  meet  the  directors  of  the  independent  district  of  Rock  Valley, 
and  make  an  equitable  division  of  the  assets,  as  by  law  they  were  bound  to 
do.  He  therefore  prays  for  an  order  that  they  be  compelled  to  meet  the  di- 
rectors of  the  independent  district  and  make  sucli  division,  and  that,  in  case 
they  fail  to  agree,  the  court  appoint  three  arbitrators.  The  court  made  an 
order  that  the  respective  boards  meet  and  make  an  equitable  division,  but 
made  no  order  in  respect  to  an  arbitration.    The  defendants  appeal. 

Bell  dk  Palmer i  for  appellants.     Van  Wagenor  i&  McMillan,  for  appellee. 

•  Adams,  0.  J.  The  directors  of  the  independent  district  of  Rock  Valley 
came  in,  and  were  made  defendants;  and  are  satisfied  with  the  order  and 
judgment  of  the  court.  Tlie  defendants,  the  directors  of  the  district  town- 
ship of  Rock,  complain  because  they  deny  that  they  refused  to  meet  and  make 
an  equitable  division  of  the  assets,  as  the  plaintiff  avers.  On  the  other 
hand,  they  aver  that  they  did  repeatedly  meet  with  the  directors  of  the  inde- 
pendent district,  and  ti^  to  make  an  equitable  division  of  the  assets,  but 
that  they  were  unable  to  agree;  and  we  have  to  say  that  the  evidence  fully 
sustains  their  averment  in  this  respect.  They  were  not  in  fault,  then,  un- 
less it  may  be  for  failure  to  appoint  arbitrators. 

The  provision  of  law  governing  the  case  is  section  1715  of  the  Code.  It 
is  not  necessary  to  set  out  the  whole  section.  That  part  providing  for  the 
action  of  the  boards  is  in  these  words:  "The  respective  boaixjs  of  directors 
shall  immediately  after  such  organization  make  an  equitable  division  of  the 
then  existing  assets  and  liabilities  between  the  old  and  new  districts,  and, 
in^case  of  a  failure  to  agree,  the  matter  may  be  decided  by  arbitrators  chosen 
by  the  parties  in  interest.''  The  evidence  shows  that  there  was  a  failure  to 
agree,  and  the  parties  should,  we  think,  have  chosen  arbitrators.  There  was 
evidence,  we  think,  tending  to  show  that  the  failure  to  choose  arbitrators 
was  attributable  to  the  fault  of  the  directors  of  the  district  township,  and  we 
are  not  prepared  to  say  that  they  did  not  become  amenable  to  an  action  of 
mandamus  to  compel  them  to  perform  such  duty.  But  this  action  is  not 
brought  for  that  purpose.  Under  the  evidence  we  do  not  think  that  there 
was  any  other  ground  for  an  action  of  mandamtis.  It  follows  that,  in  our 
opinion,  the  judgment  must  be  reversed. 
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Smith  v.  Frambl. 

Filed  April  7,  1888. 

1.  PBOMnsoBT  NoTs— FoROKBY— BATiricATioxr— Opihioh  as  to  Patm«!it. 

The  party  whose  name  appears  as  maker  on  a  forged  note  does  not  ratify  such 
note,  and  adopt  it  as  his  own,  by  simply  stating  subsequently  that  it  will  be  paid. 
3.  EsroFPSL— Obal  Pbomibb  to  Pat  Anothbb's  Dbbt. 

An  oral  promise  to  pay  the  debt  of  another  cannot  constitute  an  estoppeL 

Appeal  from  Jasper  district  court. 

Action  upon  a  promissory  note  given  for  money  borrowed  by  one  Joseph 
M.  Framel,  and  signed  by  him,  and  purporting  to  be  signed  by  the  defendant, 
W.  A.  Framel.  The  latter  denied  that  he  signed  the  note,  or  authorized  any 
one  to  sign  the  note  for  him.  Tlie  plaintiff,  by  reply,  averred  that  the  defend- 
ant ratified  his  signature  to  the  note;  also  that  he  promised  to  pay  it;  and  also 
that  he  was  estopped  by  his  conduct  from  denying  the  genuineness  of  his  sig- 
nature. There  was  a  trial  to  the  court,  and  judgment  was  rendered  for  the 
plaintiff.    The  defendant  appeals. 

Winslou)  (6  Vamum,  for  appellant.  Ryan  A  MoElroy,  for  appellee. 

Abams,  0.  J.  The  evidence  shows,  and  the  counsel  for  the  plaintiff  con- 
cede, that  the  defendant's  signature  was  forged.  They  seek,  however,  to  re- 
cover upon  the  note  upon  two  grounds:  First,  upon  the  ground  that  the  de- 
fendant ratified  and  adopted  the  signature;  and,  second,  upon  the  ground  that 
be  estopped  himself  from  denying  the  forgery. 

Much  is  said  about  an  oral  contract  to  pay  the  note;  but  the  action  is 
brought  simply  upon  the  note,  and  not  upon  such  oral  contract,  and  we  have 
only  to  consider  the  question  in  respect  to  ratification,  and  the  question  in  re- 
spect to  estoppel. 

1.  It  is  contended  by  the  defendant  that  an  act  of  forgery  cannot  be  ratified. 
Upon  this  question  we  have  to  say  that  there  appears  to  be  a  conflict  in  the 
decisions.  But  we  do  not  need  to  determine  the  question.  We  thinlc  that 
there  was  no  evidence  tending  to  show  an  intention  to  ratify  the  forgery.  It 
seems  to  be  assumed  that  the  forgery  was  committed  by  Joseph  M.  Framel, 
a  brother  of  the  defendant,  and  principal  maker  of  the  note.  Before  the  note 
became  due  the  plaintiff  became  informed  in  some  way  that  there  was  some 
question  in  regard  to  the  genuineness  of  the  signature.  The  plaintiff,  upon 
seeing  the  defendant,  asked  him  this  question:  "Mr.  Framel,  did  you  sign 
that  note  with  your  brother?"  To  this  defendant  answered:  '* I  don't  want 
to  be  quizzed  too  much;  but  you  shall  have  your  pay."  The  plaintiff  then 
pressed  him  further.  He  said  to  him:  "It  is  necessary  for  me  to  know.  I 
want  a  direct  answer  to  the  question  from  you  whether  you  signed  that  note 
or  not."  The  defendant  answered:  **I  never  saw  that  note  before,  but  you 
shall  have  your  pay  all  the  same."  Again  the  defendant  said:  "You  keep 
stiU,  and  you  shall  have  your  money  the  same  as  if  I  signed  it. "  He  said, 
also:  "My  father  is  an  old  man.  He  has  never  had  any  trouble  in  his  family. 
It  would  be  a  sore  thing  for  him.  I  am  afraid  it  would  make  him  crazy." 
At  another  time  the  plaintiff  asked  the  defendant  about  Joseph's  authority. 
The  question  he  put  was  in  these  words:  "Have  you  given  him  authoiity  to 
put  your  name  down  there?"  He  replied:  "It  did  not  make  any  difference; 
if  you  get  your  pay,  that  is  all  that  is  required." 

When  the  defendant  said  that  it  would  make  his  father  crazy,  he  distinctly 
intimated  that  the  note  was  a  forgery.  There  was  virtually  a  repudiation  of 
authority,  and  we  see  nothing  to  indicate  that  he  intended  to  adopt  his  brother^s 
act  as  his  own.  He  doubtless  expected  that  the  note  would  be  paid.  It  may 
be  that  he  intended  to  assist  his  brother  if  necessary.  But  this  is  quite  dif- 
ferent from  an  intention  to  make  the  note  his  contract.    If  he  had  gone  so 
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^ar  as  to  promise  to  pay  the  note,  we  could  not  infer  th<'it  he  intended  any- 
•thing  more  than  to  bind  himself  by  his  oral  promise.  There  is  a  class  of  cases 
where  a  failure  to  repudiate  an  act  may  be  regarded  as  a  ratification.  Where 
on«  person  assumes  to  act  as  the  agent  of  another,  and  for  his  benefit,  and  in 
pursuance  of  the  assumed  agency  makes  a  contract  in  the  other^s  name,  it 
would  doubtless  be  the  duty  of  the  latter  to  repudiate  the  assumed  agenc; 
within  a  reasonable  time  after  hearing  of  the  assumed  agency.  But  in  this 
-case  there  was  no  assumed  agency.  Besides,  as  we  have  said,  thefe  was  a 
virtual  repudiation  by  the  defendant  because  there  was  a  distinct  intimation 
that  the  note  was  forged. 

2«  We  come  to  the  question  as  to  whether  the  defendant  estopped  himself 
from  denying  that  his  signature  was  forged.  It  is  said  that  the  plaintiff,  in 
reliance  upon  what  the  defendant  said,  gave  the  maker  of  the  note  indulgence, 
and  lost  an  opportunity  to  secure  it.  But  there  was  no  estoppel  unless  the 
plaintiff  changed  his  position  for  the  worse  in  just  reliance  upon  what  the  de- 
fendant said.  Now,  what  the  defendant  said  amounted  either  to  an  expres- 
sion of  an  opinion  that  the  maker  of  the  note  would  pay  it,  or  else  it  was  a 
promise  that  he  himself  would  pay  it.  It  is  not  pretended,  of  course,  that  the 
words  used,  if  taken  as  an  expression  of  an  opinion,  would  constitute  an  es- 
toppel. The  pretense  is  that  the  words  amounted  to  a  promise  that  he  would 
Jiimself  pay  the  note.  But  an  oral  promise  to  pay  the  debt  of  another  cannot 
constitute  an  estoppel.  If  it  could,  all  the  mischief  would  be  let  in  at  once 
"Which  the  statute  of  frauds  was  designed  to  prevent.  It  is  contended,  to  be 
.sure,  that  the  oral  promise  is  to  be  taken  in  connection  with  the  forged  sig- 
.nature.  But  if  the  signature  was  forged,  it  went  for  nothing,  and  the  oral 
•promise  to  pay  was  like  any  other  oral  promise  to  pay  the  debt  of  another. 
If  the  plaintiff  relied  upon  it,  and  changed  his  position  for  the  worse,  the  case 
^^as  like  that  of  any  other,  where  reliance  is  placed  upon  such  oral  promise. 

Incur  opinion,  the  judgment  of  the  district  courtcannotbe  sustained.  Re- 
versed. 


Williams  tj.  Williams. 

Filed  April  7,  1886. 

.^xoBPTioHs— Bill  of  ExcxpTioirs— Evidbnos. 

The  direction  to  the  clerk  most  specify,  designate,  and  point  oat  the  evidence  to 
be  inserted  in  the  bill  of  exceptions.  A  mere  direction  to  "here  insert  the  testi- 
mony "  leaves  the  clerk  to  determine  what  testimony  or  evidence  was  introduced  at 
the  trial,  and  is  not  suffident. 

Appeal  from  Poweshiek  circuit  court. 

This  is  an  action  by  which  the  plaintiff  seeks  to  charge  the  defendant  as  a 

•tgarnishee,  upon  the  alleged  ground  that  he  is  a  creditor  of  Stephen  Williams, 

4igaln8t  whom  plaintiff  holds  a  judgment  for  some  $2,000 and  interest.  There 

was  a  trial  by  the  court  without  a  jury,  and  judgment  was  rendered  for  the 

^defendant.    Plaintiff  appeals. 

John  T,  Scott,  for  appellant.    Hainen  <§  Lyman,  for  appellee. 

BoTHROOK,  J.  The  action  is  at  law,  and  the  plaintiff  relies  mainly  for  a 
rremoval  of  the  judgment  upon  the  ground  that  the  court  was  not  warranted, 
from  the  evidence,  in  finding  for  the  defendant.  The  defendant  makes  the 
*  question  that  the  evidence  Wiis  not  properly  preserved  by  bill  of  exceptions 
or  certificate  of  the  trial  judge,  so  as  to  authorize  this  court  to  determine  the 
questions  presented.  The  bill  of  exceptions,  which  was  signed  by  the  judge, 
:So  far  as  material  to  the  question,  is  as  follows: 

"Be  it  remembered  that  on  this  twentieth  day  of  December,  A.  D.  1883, 
:^his  cause  coming  on  for  trial  upon  the  issues  therein  joined  by  agreement  o£ 


Digitized  by  VjOOQ  IC 


Iowa.]  WOOD   V.  CHICAGO,  M.  &  ST.  P.  BY.  CO.  473 

parties,  a  jury  was  waived  and  the  cause  tried  to  the  court.  Be  it  further  re- 
membered that  at  a  former  trial  of  the  issues  of  said  cause  it  had  been  ordered 
by  the  court  that  the  testimony  therein  should  be  taken  down  by  the  oflicial 
short-hand  reporter.  Be  it  further  remembered  that  on  the  twentieth  day  of 
December,  1883,  this  was,  by  agreement  of  parties,  submitted  to  the  court 
upon  the  written  evidence  heretofore  taken,  without  an  appearance  of  any  of 
the  witnesses.  Be  it  f  urthef  remembered  that  the  following  is  all  the  testi- 
mony offered  or  introduced  upon  the  trial  of  said  cause  by  the  parties,  and 
also  shows  and  contains  all  rulings  on  objections  to  testimony  and  excep- 
tions. ^ 

"(Clerk  here  insert  the  testimony.)** 

The  abstract  of  appellant  contains,  not  only  what  purports  to  be  oral  evi- 
dence taken  down  by  the  short-hand  reporter  on  the  former  trial,  but  it  con- 
tains depositions,  an  examination  of  the  garnishee,  and  otlier  evidence. 

It  will  be  observed  that  a  fair  construction  of  the  bill  of  exceptions  would 
Tiot  authorize  the  clerk  to  Insert  any  evidence  but  the  testimony  therein  re- 
ferred to,  which  was  the  testimony  taken  down  by  the  reporter  under  order 
of  the  court  at  the  former  trial.  At  all  events,  there  is  no  direction  to  the 
clerk  as  to  the  particular  testimony  he  shall  insert  in  the  bill  of  exceptions. 
We  have  repeatedly  held  that  the  direction  to  the  clerk  must  specify,  desig- 
nate, and  point  out  the  evidence  to  be  inserted  in  the  bill.  A  mere  direction 
to  "here  insert  the  testimony"  leaves  the  clerk  to  determine  what  testimony 
or  evidence  was  introduced  at  the  trial.  Hill  v,  Holloijoay,  52  Iowa,  678;  S. 
<3.  3  N.  W.  Rep.  722;  Wells  v.  Burlington,  C.  R.  &  N,  R,  Co.,  56  Iowa,  520; 
-S.  C.  9  N.  W.  Rep.  864;  and  other  cases. 

We  think  that  it  must  be  held  that  the  evidence  has  not  been  preserved  by 
any  proper  bill  of  exceptions,  and  the  judgment  must  be  affirmed. 


Wood  «.  Chicago,  M.  &  St.  P.  Ry.  Co. 

Filed  April  7,  1886. 

1.  Railroads — Station  Agents— Power  to  Bind  Company. 

Where  a  station  agent  has  power  from  hia  principal  to  contract  for  the  shipment 
of  freight  or  produce,  he  has  also  power  to  contract  for  the  performance  ofwhat- 
ever  is  reasonably  necessary  to  be  aone  to  protect  the  merchandise  or  produce  from 
injury,  unless  restricted  by  special  instructions. 

5.  Same— General  Aobncy-— Implied  Adthority. 

Where  a  railroad  places  an  agent  in  charge  of  its  business  at  a  station,  and  em- 
powers him  to  contract  for  the  shipment  of  produce  and  freight,  it  holds  him  out 
■as  possessing  the  authority  to  contract  with  reference  to  all  the  necessary  and  or- 
dinary details  6f  the  business ;  and  within  the  range  of  such  business  he  is  a  general 
agent.  Wood  v.  Oticaffo,  M.  d-  Si,  P.  R,  Cb.,  69  Iowa,  19G,  S.  C.  13  N.  W.  Rep.  99, 
overruled. 

3.  Same— Contract  of  Shipment— Failure  to  Receive  Goods. 

Where  a  railroad  company,  by  its  local  agent,  contracts  to  ship  potatoes  from  a 
given  point,  at  a  g^ven  date,  and  fails  to  do  so  for  a  reasonable  time  thereafter,  and 
by  reason  of  such  delay  the  potatoes  are  frozen,  the  company  will  be  liable  in  dam- 
ages. 

Appeal  from  Delaware  district  court. 

FlaintifP  claims  damages  on  account  of  an  alleged  failure  by  defendant  to 
receive  certain  property  for  transportation.  He  alleges  in  his  petition  that 
on  the  thirteenth  of  October,  1879,  he  entered  into  a  verbal  contract  with  de- 
fendant, whereby  it  agreed  to  receive  and  ship  for  him  two  car-loads  of  pota- 
toes from  Enfield,  a  station  on  its  road,  in  Clayton  county,  to  Denison,  Texas, 
at  83  cents  per  100  pounds;  that,  by  the  terms  of  the  agreement,  the  prop- 
erty was  to  be  received  by  defendant,  and  shipped  on  the  seventeenth  of  Oc- 
tober, and  that  on  that  day  plaintiff  had  the  property  at  said  station  ready  for 
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deliTeiy,  and  there  offered  to  deliver  it  to  defendant,  and  demanded  that  de- 
fendant then  receive  and  ship  the  same,  but  that  defendant  neglected  and  re- 
fused to  furnish  storage  or  cars  for  the  transportation  thereof,  or  to  ship  the 
same,  by  reason  of  which  plaintiff  was  compelled,  for  his  own  protection 
against  damage,  to  find  storage  for  the  property  in  as  convenient  a  place  as- 
possible,  in  the  vicinity  of  defendantVt  depot  at  said  station,  and  that  he  used 
due  diligence  in  protecting  the  same,  and  that  from  day  to  day  thereafter  he 
requested  defendant  to  receive  and  ship  the  property,  but  that  it  neglected 
and  refused  to  do  so  until  the  second  day  of  November  following,  when  it 
furnished  cars,  and  demanded  of  plaintiff  that  he  at  once  load  the  property 
upon  them,  which  he  did,  and  that,  owing  to  the  coldness  of  the  weather  at 
the  time,  10  bushels  of  the  potatoes  were  frozen  before  the  cars  were  loaded, 
and  were  thrown  away;  that  said  cars  were  not  moved  until  the  next  day,  and 
when  the  property  arrived  at  its  destination  it  was  injured  and  damaged  by^ 
freezing,  to  such  extent  as  that  it  was  nearly  valueless.  And  it  is  charged 
that  the  loss  was  occasioned  by  defendant's  failure  and  refusal  to  receive  and 
transport  the  property  until  the  season  was  so  advanced  that  it  was  neces* 
sarily  exposed  to  frost.  There  was  a  verdict  and  judgment  for  plaintiff.  De- 
fendant appeals. 

W,  A»  Hoyt  and  Noble  A  Updegraph,  for  appellant.    Blair  A  Norris,  for 
appellee. 

Beed,  J.  Plaintiff  claims  to  have  made  the  alleged  verbal  contract  witb 
defendant's  station  agent  at  Enfield.  The  agent  was  examined  as  a  witness,, 
and  testified  that  he  did  not  agree  to  have  cars  at  the  station  to  ship  the  po- 
tatoes to  Denison  at  any  definite  time.  There  was  evidence,  however, 
whicli  would  warrant  the  finding  that  he  did  agree  that  the  necessary  cars- 
for  the  transportation  of  the  potatoes  would  be  at  Enfield  on  the  seventeenth 
of  October,  and  that  he  would  receive  and  ship  them  on  ttiat  day.  It  is  un- 
disputed that  on  the  thirteenth  of  October  he  informed  plaintiff  that  he  could 
give  him  a  rate  of  83  cents  per  hundred  pounds  on  potatoes,  by  the  car-load, 
to  Denison,  Texas,  and  that  plaintiff  accepted  that  rate.  After  this  arrange- 
ment was  entered  into  plaintiff  made  arrangements  with  the  farmers  froo^ 
whom  he  purchased  the  potatoes,  to  deliver  them  at  Enfield  on  the  17th,, 
and  on  that  day  he  received  at  the  place  a  sufiicient  quantity  to  load 
two  cars,  but  defendant  did  not  on  that  day  have  cars  at  that  station  on 
which  to  load  them.  Plaintiff  thereupon  stored  a  portion  of  the  potatoes  in 
a  cellar,  and  the  balance  in  an  elevator  and  warehouse  convenient  to  the 
depot.  Between  that  day  and  the  second  of  November  he,  on  a  number  of 
occasions,  requested  the  station  agent  to  receive  and  ship  them,  but  cars  were 
not  furnished  for  their  transportation  until  the  latter  date.  «0n  that  day  he 
was  informed  by  the  agent  that  two  cars  were  at  the  station,  on  which  he 
could  load  the  potatoes;  but  if  they  were  not  loaded  in  time  to  be  sent  out  on 
the  next  train,  which  would  pass  that  station  on  the  morning  of  the  Sd*. 
the  cars  would  be  sent  back  empty.  He  accordingly  loaded  them  on  that  day» 
and  they  were  sent  forward  the  next  morning.  Before  they  were  sent  for- 
ward, however,  he  was  required  to  and  did  pay  the  freight  to  their  destina- 
tion, and  the  agent  issued  to  him  a  bill  of  lading  by  which  defendant  under- 
took to  transport  the  property  to  Davenport,  in  this  state,  which  is  the  end 
of  its  line,  and  there  deliver  it  to  a  connect!  ng  carrier.  This  bill  of  lading  also 
recited  that  the  property  was  received  at  the  owner's  risk.  The  weather  was 
warm  and  pleasant  on  the  seventeenth  of  October,  and  so  continued  until  about 
the  30th,  when  it  turned  cold,  and  when  the  potatoes  were  loaded  upon  the 
cars  it  was  freezing,  and  it  remained  quite  cold  until  after  the  cars  were 
sent  forward.  The  potatoes  were  covered  in  the  cars  with  straw  and  blank- 
ets; but  when  they  arrived  at  Denison  it  was  found  that  they  had  been  badly 
frozen,  and  much  the  greater  part  of  them  were  rendered  entirely  worthless*. 
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RaintifT  first  applied  to  the  agent  for  information  as  to  the  freight  charges  to 
Denison  before  he  purchased  the  potatoes,  and  the  latter  communicated  with 
defendant's  general  freight  agent  on  the  subject,  and  the  rate  of  83  cents  per 
hundred  was  offered  to  plaintiff,  in  compliance  with  instructions  given  by 
him  to  the  station  agent. 

The  cars  on  which  the  potatoes  were  shipped  belonged  to  the  carrier  whose 
line  connected  with  defendant's  line  at  Davenport,  and  the  custom  of  the 
companies  was,  when  freight  was  to  be  received  on  defendant's  line  for 
transportation  over  the  line  of  the  connecting  company,  for  the  latter  to 
furnish  the  cars  on  which  to  load  the  same  at  the  place  of  shipment,  and 
the  failure  of  defendant  to  deliver  cars  at  an  earlier  date  for  the  shipment  in 
question  was  occasioned  by  the  failure  of  the  connecting  company  to  furnish 
them.  The  district  court  instructed  the  jury  that,  before  plaintiff  would  be 
entitled  to  recover,  he  must  prove  either  (1)  that  the  station  agent  had  ex- 
press authority  from  defendant  to  make  the  alleged  parol  contract;  or  (2) 
that  he  was  held  out  by  defendant  as  possessing  such  authority;  or  (3)  that 
defendant,  with  full  knowledge  of  the  facts,  had  ratified  the  contract.  De- 
fendant excepted  to  this  instruction.  It  also  objected  to  the  evidence  offered 
to  establish  the  making  of  the  contract  by  the  agent,  on  the  ground  that  his 
authority  was  not  shown.  The  overruling  of  this  objection,  and  the  giving 
of  this  instruction,  are  now  assigned  as  error. 

It  is  contended  that  there  was  no  evidence  which  had  any  tendency  to 
prove,  either  that  the  agent  had  authority  to  make  the  alleged  contract,  or 
that  he  was  held  out  as  having  such  authority,  or  that  defendant  had  ratified 
the  contract.  In  a  former  opinion  filed  in  the  case  we  sustain  this  view. 
A  rehearing  was  granted,  however,  and  upon  a  re-examination  of  the  record 
we  have  reached  the  opposite  conclusion.  The  agent,  it  is  true,  testified,  in 
general  terms,  that  he  had  no  authority  to  make  contracts  with  shippers  for 
cars  at  a  definite  day.  He  did  not  testify,  however,  that  he  was  restricted  in 
that  regard  by  special  instructions  from  his  employer,  or  by  any  general 
rule  of  the  company.  His  statement  may  have  been  the  mere  expression  of 
his  opinion  or  conclusion  iis  to  the  extent  of  his  authority.  At  least,  it  is 
fairly  susceptible  of  that  construction,  and  it  is  by  no  means  conclusive  on 
the  question.  As  stated  above,  he  was  empowered  by  the  general  freight 
agent  of  defendant  to  contract  for  the  transportation  of  such  property  as 
plaintiff  desired  to  ship  to  Denison,  Texas,  at  83  cents  per  hundred  pounds. 
This  instruction  was  given  in  contemplation  of  the  fact  that,  as  the  property 
was  to  be  delivered  to  the  connecting  carrier  for  transportation  over  its  line, 
it  should  be  loaded  upon  cars  belonging  to  that  company.  It  therefore  nec- 
essarily empowered  him  to  contract  for  the  shipment  at  a  future  date,  it 
was  also  given  in  contemplation  of  the  nature  of  the  property  to  be  shipped; 
and,  in  the  absence  of  special  instructions  or  restrictions,  empowered  him  to* 
make  such  contracts,  as  to  the  time  of  shipment,  as  the  nature  of  the  prop- 
erty required.  Suppose  the  company  should  authorize  an  agent  to  contract 
with  a  shipper  for  the  transportation  of  fresh  meat  to  a  distant  market  in 
hot  weather.  It  would  hardly  be  contended,  in  such  case,  that  the  agent  waa 
not  empowered  to  contract  that  the  property  should  be  carried  in  a  car  spe- 
cially adapted  to  the  transportation  of  that  kind  of  property,  or  that  he  was 
not  authorized  to  bind  his  principal  by  an  agreement  to  receive  and  transport 
it  at  a  particular  time.  The  authority  to  make  the  engagement,  if  unre- 
stricted, would  carry  with  it  the  power  to  contract  with  reference  to  all  the 
details  of  the  transaction.  The  property  in  question  was  not  as  perishable, 
perhaps,  as  a  car-load  of  fresh  meat  would  be  in  mid-summer.  It  was  liable, 
however,  to  be  greatly  injured  or  entirely  destroyed  by  freezing.  When  the 
agent  was  empowered  to  contract  for  its  transportation,  weather  sufficiently 
cold  to  injure  or  destroy  it,  if  not  properly  protected,  was  liable  to  occur  at 
any  time.    It  was  therefore  of  the  highest  importance  to  the  shipper  that  a 
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definite  time  should  be  fixed  for  the  shipment;  and  unless  the  power  of  the 
agent  was  limited  by  some  rule  or  instruction  of  the  company,  the  authority 
conferred  upon  him  to  contract  for  the  transportation  of  the  property  carried 
with  it  the  power  to  make  such  agreement,  with  reference  to  the  time  wlien 
it  should  be  received  and  shipped,  as  the  necessities  of  the  case  demanded. 
The  district  court  was  therefore  warranted  in  submitting  to  the  jury  the 
question  whether  he  had  express  authority  to  make  the  alleged  contract. 

It  was  also  warranted  in  submitting  the  question  whether  he  wtis  held  out 
by  defendant  as  authorized  to  make  sucii  contract.  He  was  the  only  repre- 
sentative of  the  company  at  that  station.  He  was  placed  there  for  t^Je  pur- 
pose of  transacting  its  business  at  that  place.  He  was  authorized  to  contract, 
in  its  name,  for  the  transportation  of  property  of  the  kind  in  question,  and 
had  authority  to  receive  it  for  shipment.  Shippers  had  the  right  to  assume, 
in  the  absence  of  information  to  the  contrary,  that  he  had  authority  from  his 
principal  to  contract  for  the  doing  of  whatever  was  reasonably  necessary  to  be 
done  in  the  shipment  of  such  property.  By  placing  him  in  charge  of  its 
business  at  that  station,  and  empowering  him  to  contract  for  the  sliipment 
of  such  property,  it  held  him  out  as  possessing  the  authority  to  contract  with 
reference  to  all  the  necessary  and  ordinary  details  of  the  business.  Within 
the  range  of  that  business,  he  was  a  general  agent.    2  Redf.  Kys.  141. 

We  are  aware  that  what  is  here  said  is  not  in  harmony  with  our  holding 
in  Wood  V.  Chicago,  M.  <§  at,  P.  R.  Co.,  59  Iowa.  196;  S.  C.  13  N.  W.  Rep. 
^9.  We  entertained  such  grave  doubts,  however,  as  to  the  correctness  of  our 
holding  in  that  case,  that  we  announced  to  counsel,  when  this  rehearing  was 
granted,  that  we  would  review  the  question  upon  the  final  hearing.  Our  con- 
clusion is  that  that  case,  in  so  far  as  it  holds  that  the  defendant,  for  the  pur- 
pose of  defeating  its  liability  upon  a  contract  made  by  a  station  agent  within 
the  apparent  scope  of  bis  authority,  may  show  that  in  making  it  the  agent 
acted  in  violation  of  instructions  of  which  the  shipper  had  no  notice,  ought 
not  to  be  followed.  Shippers,  as  a  rule,  are  required  to  deal  with  these  agents 
in  making  contracts  for  the  shipment  of  property.  They  are  agents  of  the 
company's  own  selection,  and  are  employed  to  represent  and  act  for  it;  and 
to  hold  that  contracts  entered  into  by  them,  within  the  apparent  scope  of 
their  authority,  may  be  defeated  by  secret  limitations  upon  their  authority, 
would  impose,  in  many  cases,  very  grievous  hardships  upon  those  who  are 
compelled  to  deal  with  ihem.  The  soundest  considerations  of  public  policy 
demand  that  the  rule  should  be  otherwise;  and  this  view  is  well  sustained  by 
the  authorities.  See  2  Redf.  Rys.  139-141;  Hutch.  Carr.  §  269;  Deming  v. 
Grand  Trunk  R.  Co.,  48  N.  H.  455;  Pruitt  v.  Hannibal  <§  St.  J.  Ry.  Co., 
62  Mo.  527;  Harrison  v.  Missouri  Pac.  Ry.  Co.,  74  Mo,  364. 

In  the  view  we  have  taken  of  the  question  already  discussed,  the  question 
whether  there  was  any  evidence  of  a  subsequent  ratification  by  defendant  of 
the  acts  of  the  agent  is  not  very  material.  But,  without  discussing  that  ques- 
tion, we  may  say  that,  in  our  opinion,  there  was  evidence  which  fairly  enti- 
tled plaintiff  to  have  it  submitted  to  the  jury. 

2.  The  district  court  instructed  the  jury  that,  if  plaintiff  was  guilty  of  any 
negligence,  or  want  of  ordinary  care  in  loading  the  potatoes,  which  contrib- 
uted to  the  injury  and  damage  of  which  he  complains,  he  could  not  recover. 
Counsel  for  defendant  concede  that  the  instructions  on  this  question  are  ab- 
stractly correct.  They  contend,  however,  that  upon  the  undisputed  evidence 
the  court  should  have  ruled  that,  as  matter  of  law,  plaintiff  was  guilty  of  such 
negligence  in  loading  the  potatoes  on  the  cars  at  the  time  he  did  load  them  as 
defeated  his  right  to  recover  for  any  injury  which  occurred  to  them  after  that 
time.  As  stated  above,  the  weather  was  cold  and  freezing  at  the  time  the 
cars  were  loaded.  Some  of  the  potatoes  which  were  stored  in  the  warehouse 
were  already  frozen.  Pljiintiff,  at  tlie  time,  expressed  to  the  station  agent 
some  apprehension  that  they  would  freeze  if  loaded  at  that  time.  But  the  agent 
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gave  it  as  his  opinion  that  they  could  be  protected  from  freezing  if  properly 
covered  in  the  cars  with  straw.  Plaintiff  did  accordingly  cover  them  with 
straw  and  blanl^ets,  and  lie  testified  that  he  made  the  best  provision  for  their 
protection  which  he  was  able  to  make  under  tlie  circumstances.  Under  this- 
evidence,  the  question  whether  he  acted  negligently  or  with  due  care  was  for 
the  jury.  Different  minds  might  fairly  arrive  at  different  conclusions  from 
it  as  to  whether  due  care  was  exercised  in  loading  the  property.  Whitsett  v. 
Chicago,  R,  I.  A  P.  By.  Co.,  25  N.  W.  Rep.  104. 

3.  The  district  court  refused  to  give  an  instruction  asked  by  the  defendant* 
to  the  effect  that  the  duties  and  obligations  of  a  common  carrier,  with  respect 
to  the  goods,  commence  with  the  delivery  to  him,  and  that  the  delivery  to 
him  must  be  complete  before  he  is  charged  with  the  duty  of  seeing  to  their 
safety.  As  an  abstract  proposition,  the  instruction  is  probably  correct.  But 
we  think  it  is  not  applicable  to  the  case  made  by  the  pleading  and  evidence. 
Plaintiff  does  not  complain  that  defendant  was  guilty  of  any  breach  of  its 
duties  as  a  common  carrier  after  it  received  the  property  into  its  possession. 
His  complaint  is  that  it  violated  its  contract  to  receive  and  transport  it  at  a 
particular  time,  and  that  it  refused  to  receive  it  within  a  reasonable  time  there- 
after, and  that  the  injury  resulted  from  this  violation  of  contract  and  refusal 
to  receive  the  property.  The  cars  were  sent  forward  with  the  first  train  after 
they  were  loaded,  and  it  is  not  claimed  that  thereafter  defendant  was  guilty 
of  any  wrong  or  negligence  with  reference  to  the  property,  and  no  question 
arose  in  the  case  to  which  the  instruction  was  pertinent. 

4.  The  court  instructed  the  jury,  in  effect,  that  if  the  station  agent  made 
the  alleged  verbal  contract,  and  he  had  express  authority  to  make  it,  or  was 
held  out  by  defendant  as  having  such  authority,  and  plaintiff  had  the  pota- 
toes at  the  station  at  the  time  specified  in  the  contract,  and  offered  to  deliver, 
them,  but  defendant  did  not  receive  them,  or  within  a  reasonable  time  there- 
after furnish  the  cars  for  their  shipment,  and  the  injury  to  them  occurred  in 
consequence  of  its  failure  or  refusal  to  receive  and  ship  them  within  a  reason- 
able time  after  that  date,  it  was  liable  for  the  damages  occiisioned  by  such  in- 
jury. The  objection  urged  against  these  instructions  is  that  the  in  j  ury  which 
tlie  property  sustained  after  it  w^as  loaded  upon  the  cars  was  not  tlie  proxi- 
mate consequence  of  defendant's  neglect  or  failure  to  receive  and  ship  it  at 
an  earlier  date,  but  was  occasioned  by  the  elements  and  plaintiff*sact  in  load- 
ing it  upon  the  cars  at  the  time  he  did.  This  doctrine  was  also  expressed  in 
instructions  asked  by  defendant  at  the  trial,  but  which  were  refused  by  the 
court.  The  maxim  invoked  by  defendant,  while  it  is  well  settled  and  familiar, 
is  not  always  of  easy  application  to  the  facts  of  the  case  at  hand.  The  gen- 
eral doctrine  is  that  a  party  is  responsible  only  for  such  consequences  as  are 
the  natural  and  immediate  result  of  his  own  fault.  But  it  is  often  difficult 
to  determine  whether  a  particular  result  is  the  natural  and  proximate  conse- 
quence of  a  particular  act,  or  whether  it  should  be  attributed  to  some  inter- 
mediate cause.  It  is  well  settled,  however,  in  cases  of  contract,  that  the 
party  in  fault  i^  responsible  for  such  consequjsnces  of  his  failure  as  must  have 
been  contemplated  by  the  parties  when  they  entered  into  the  agreement,  even 
though  they  are  the  immediate  result  of  intermediate  causes.  Thus,  if  a  car- 
rier should  contract  for  the  transportation  of  a  car-load  of  fresh  meat  to  a  dis- 
tant market  in  hot  weather,  and  should  agree  to  furnish  a  refrigerator  car  at 
the  place  of  shipment,  at  a  particular  time,  for  its  reception,  and  the  shipper 
should  produce  the  meat  at  that  place  at  the  time  agreed  upon,  ready  for  ship- 
ment, but  the  carrier  should  fail  to  produce  the  car,  and  there  was  at  hand 
no  suitable  place  for  the  storage  of  the  property,  and  it  should  become  tainted 
and  damaged  by  its  exposure  to  the  weather,  in  that  case  the  immediate  cause 
of  the  injury  would  be  the  exposure  of  the  meat  to  the  weather,  which  would 
be  the  act  of  the  shipper.  The  carrier  would  be  responsible  for  the  injury, 
however,  for  the  reason  that  the  parties  had  that  matter  in  consideration. 
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when  they  entered  into  the  agreement.  The  undertaking  of  the  carrier,  in 
effect,  would  be  that  the  property  should  not  be  exposed  to  that  danger,  and 
the  injury  would  be  a  proximate  consequence  of  his  breach  of  that  undertak- 
ing. 

In  the  present  case  it  was  well  known  to  the  parties,  when  they  made  the 
contract,  that,  unless  the  potatoes  should  be  shipped  at  an  early  date,  they 
would  be  liable  to  be  injured  or  destroyed  by  freezing.  The  danger  was  one 
which  would  arise  in  the  ordinary  course  of  nature  in  this  climate,  and  it 
must  be  presumed  that  the  parties  had  It  in  consideration,  and  intended  to 
guard  against  it,  when  they  entered  into  the  argument.  If  defendant  had 
received  and  shipped  the  potatoes  at  the  time  agreed  upon,  or  within  a  short 
time  thereafter,  the  injury  would  not  have  occurred.  Plaintiff  bought  the 
potatoes  for  the  market  to  which  they  were  afterwards  consigned.  He  made 
efforts,  between  the  seventeenth  of  October  and  the  second  of  November,  to 
dispose  of  them,  but  was  unable  to  find  a  market  for  them.  He  made  the 
best  provision  practicable  for  their  protection  during  that  time.  If  those 
stored  in  the  elevator  and  warehouse  had  been  permitted  to  remain  there  dur- 
ing the  winter,  they  would  certainly  have  been  frozen,  and  there  was  no  other 
place  at  the  station  where  they  could  have  been  safely  stored.  Under  the 
evidence,  we  think  it  was  properly  left  to  the  Jury  to  determine  whether  their 
exposure  to  the  danger,  and  the  injury  they  sustained,  were  the  proximate 
consequences  of  defendant's  breach  of  the  contract;  and  we  also  think  that 
the  finding  of  the  Jury  on  that  question  is  fully  sustained  by  the  evidence. 
Other  questions  are  argued  by  counsel,  but,  in  the  view  we  have  taken  of  those 
considered  in  this  opinion,  they  are  not  material. 

We  deem  it  proper  to  say  that  this  is  not  a  second  appeal  in  the  case  be- 
tween the  same  parties  in  59  Iowa,  196,  and  13  N.  W.  Bep.  99. 

The  judgment  will  be  affirmed. 


LANHma  o.  Ghioaoo.  B.  A  Q.  B.  Co. 

Filed  April  7,  1886. 

1.  PLSADnro— Allsoation— QuALiTxiB  AND  Usis  OF  Thino  IirjxmsD. 

It  is  not  neoessary  to  allege  in  pleading  the  qnalitieB  or  uses  of  a  thing  which  added 
to  its  valae,  when  recovery  is  sought  for  its  loss,  destruction,  or  injury.  The  value 
is  to  be  ascertained  in  determining  the  damages. 

2.  BviDENCB— Value— Vine-^Hkdoe. 

A  vine  and  hedge  have  no  market  value  of  themselves,  they  being  not  subject  to 
sale  separate  from  the  land  upon  which  they  grow,    dence  such  value  is  not  a 
proper  subject  of  testimony. 
8.  Railroads— Ikjubzes  by  Fibb— Theory  of  Origin  of  Fir»— Rbbcttino  Evidence. 

In  an  action  to  recover  for  injuries  to  plalntiflTs  property  hy  fire  oaosed  hy  defend- 
ant* defendant  having  introduced  evidence  to  show  tnat  th^flre  started  ontside  of 
the  right  of  way,  it  was  competent  for  plaintiff,  in  rebuttal,  to  show  the  contrary. 
i.  Same— Proof  that  Same  Engine  Caused  Other  Fibbs. 

It  is  proper  in  such  a  case  for  plaintiff  to  show  that  the  ens^neof  defendant  which 
caused  the  injury  complained  of  set  fire  to  several  other  pTacte  on  the  same  day, 
such  evidence  tending  to  show  that  the  engine  was  not  properly  oonstnicted,  or  else 
not  properly  managed.^ 
6.  Jury  Judges  of  Oredibility  in  Case  of  Flatly  Oontbadioioby  Bvidenoe. 

In  the  case  of  flatly  contradictory  evidence,  the  court  may  instruct  the  Jury  to 
Judge  for  themselves  the  credibility  of  the  witnesses;  and  if  the  liberty  so  given  is 
abused  by  the  Jury,  it  will  be  remedied  by  the  court  in  subsequently  setting  aside 
the  verdict. 

Appeal  from  Wapello  circuit  court. 

Action  to  recover  damages  sustained  by  plaintiff  by  reason  of  the  destruc- 
tion of  his  property  by  fire  set  out  by  an  engine  operated  by  defendant  on 

1  See  note  at  end  of  case. 
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its  road.    There  was  a  judgment  on  a  verdict  for  plaintiff.    Defendant  ap- 
peals. 
JStUes  A  Beaman,  for  appellant.    Sloan,  Work  dk  Brown,  for  appellee. 

Beck,  J.  We  shall  consider  the  objections  to  the  judgment  of  the  district 
court  in  the  order  of  their  discussion  by  counsel. 

1.  The  evidence  tended  to  prove  that  the  fire  set  out  by  defendant's  en- 
^ne  injured  or  destroyed  a  hedge  and  certain  grape-vines  in  a  vineyard  upon 
plaintiff's  lands.  Two  witnesses  were  permitted  to  testify  to  the  value  of  the 
hedge  and  vines  in  order  to  establish  plaintiff's  damage  sustained  by  their  in- 
jury or  destruction.  This  evidence,  counsel  for  defendant  insist,  should  not 
have  been  admitted  for  the  reason  that  it  consisted  of  an  expression  of  their 
opinion  upon  the  subject,  and  neither  of  them  was  shown  to  have  sufficient 
knowledge  thereof  to  entitle  him  to  express  an  opinion.  Each  of  the  wit- 
nesses shows  that  he  had  some  knowledge  of  the  value  of  hedges  and  grape- 
vines, and  his  estimate  of  the  damage  caused  by  the  injury  sustained  is  based 
upon  such  knowledge.  It  was  not  shown  that  either  the  vines  or  hedge  had 
a  market  value,  and  undoubtedly  they  have  none,  for  they  are  not  the  subject 
of  sale  separate  from  the  land  upon  which  they  are  growing.  As  it  appeared 
that  the  witnesses  had  such  knowledge  of  the  value  of  such  property,  they 
were  rightly  permitted  to  give  their  estimate  thereof,  which  should  have 
weight  in  accord  with  their  acquaintance  with  the  subject  which  the  evidence 
showed  the  witnesses  possessed.  This  thought  was  expressed  by  the  district 
court  in  ruling  upon  this  objection  to  the  evidence. 

2.  The  plaintiff  was  permitted  to  show,  against  defendant's  objection,  that 
the  value  of  the  hedge  was  enhanced  by  reason  of  the  fact  that  it  was  a  pro- 
tection against  the  winds.  Counsel  now  object  to  the  evidence  in  this  lan- 
guage: "No  special  damages  on  that  account  were  claimed  in  the  petition,  nor 
was  there  any  proof  that  it  operated  as  a  wind-break.  Besides,  it  might  be 
hard  to  show  that  a  wind-break  was  needed  on  the  south  side  of  a  vineyard." 
It  is  not  necessary  to  allege  in  pleadings  the  qualities  or  uses  of  a  thing  which 
added  to  its  value,  when  recovery  is  sought  for  its  destruction  or  injury.  The 
value  of  the  thing  is  to  be  ascertained  in  determining  the  damages  sustained 
in  such  a  case.  Plaintiff's  land  was  used  as  a  fruit  farm.  It  may  be  readily 
inferred  that  a  hedge  around  it  is  useful  for  protection  against  wind  as  well 
as  against  live  stock,  and  south  winds  demand  such  protection  to  secure  fruit 
from  injury  caused  by  the  violent  shaking  of  trees  or  vines. 

3.  Plaintiff  was  permitted  in  rebuttal,  by  more  than  one  witness,  to  prove 
the  fact  tending  to  show  that  the  first  fire  caught  in  combustibles  upon 
defendant's  right  of  way.  Evidence  to  the  contrary  effect  had  been  intro- 
duced by  defendant.  It  is  now  insisted  that  this  evidence  by  plaintiff  was 
improperly  admitted  in  rebuttal  for  the  reason  that  he  had  before  introduced 
evidence  of  the  same  character;  but  we  fail  to  find  that  plaintiff  had  before  in- 
troduced evidence  showing  that  the  fire  first  caught  on  the  right  of  way.  He 
testified  that  when  he  first  saw  the  fire  it  was  burning  both  on  and  off  the 
right  of  way.  Defendant  having  introduced  evidence  tending  to  prove  that 
the  fire  started  outside  of  the  right  of  way,  it  was  competent  for  plaintiff,  in 
rebuttal,  to  introduce  evidence  to  the  contrary. 

4.  The  district  court  in  the  first  instruction,  after  briefly  stating  the  vari- 
ous items  of  damages  claimed  by  plaintiff  in  the  petition  and  amended  peti- 
tion, uses  this  language:  "For  a  more  full  statement  of  plaintiff*s  claim,  you 
are  referred  to  his  original  and  amended  petition."  Counsel  for  defendant 
insist  that  in  this  the  court  below  erred  by  referring  the  jury  to  the  pleadings 
for  a  statement  of  the  issue  in  the  case,  which  is  condemned  by  this  court  in 
Fitzgerald  v.  McCarty,  55  Iowa,  702,  S.  C,  8  N.  W.  Rep.  646,  and  iji  Porter 
V.  Knight,  19  N.  W.  Rep.  282.  It  is  plain  that  the  instruction  is  not  within 
the  rule  of  these  cases.    It  refers  the  jury  to  the  petition  and  amendments 
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thereto  for  a  fuller  statement  of  the  several  items  of  plaintiflP's  claim  for  dam- 
ages. We  can  conceive  of  no  prejudice  which  did  result  to  defendant  by  the 
inspection  of  the  petition  by  the  jury  for  a  better  understanding  of  the  chiim 
of  damages  made  by  plaintiff.  See  Marion  v.  Chicago t  R,  I.  dt  P,  Ry.  Co.,. 
21  K.  W.  Rep.  86. 

5.  Counsel  for  defendant  insist  that  the  court  erred  in  failing  and  refusing 
to  present  the  doctrine  of  contributory  negligence  in  proper  instruction  to 
the  jury.  It  is  sufficient  to  say  that  the  question  of  plaintiff's  negligence- 
was  presented  neither  by  the  petition  nor  answer,  and  we  can  discover  no- 
evidence  tending  to  prove  that  he  was  negligent.  As  there  was  no  issue  or 
evidence  upon  the  subject,  it  was  properly  omitted  from  the  instruction . 

6 .  The  district  court  instructed  the  jury  that  if  they  found  the  engine  which 
set  out  the  fire  burning  plaintiff's  property  set  out  several  successive  fires  on 
the  same  day,  and  in  the  same  trip,  this  should  be  regarded  as  evidence  that 
the  engine  was  not  properly  constructed,  or  in  good  repair,  or  was  improperly 
used.  The  instruction  is  correct.  Sur^y  the  frequent  occurrence  of  fires 
caused  by  the  same  engine  are  manifestations  of  defects  in  its  construction, 
or  that  it  was  not  in  proper  repair,  or  was  negligently  handled.  See  Slos- 
sen  V.  Burlington,  C.  R.  <&  N.  R.  Co,,  60  Iowa,  215;  S.  C.  14  N.  W.  Rep. 
244.  The  cases  cited  by  defendant's  counsel  (Bell  v.  Chicago,  B.  &  Q,  Ry, 
Co.,  20  N.  W.  Rep.  456,  and  Bahcock  v.  Chicago  &  N.  W,  R.  Co,,  13  K.  W. 
Rep.  740,  S.  C.  17  N.  W.  Rep.  909)  are  to  the  effect  that  the  occurrence  of 
other  fires  about  the  same  time  is  not  to  be  regarded  as  evidence  that  the 
fire  was  set  out  by  the  engine  of  defendant.  They  are  not  applicable  to  the 
question  under  consideration. 

7.  An  instruction  directed  the  jury  that  they  are  the  judges  of  the  credibil- 
ity of  the  witnesses,  and  in  caseof  conflict  of  the  evidence  they  should,  if  they 
can,  reconcile  it.  The  court  then  directed  the  jury  in  this  language:  "But  you 
have  aright  to  say  whose  testimony  you  will  receive,  and  whose  you  will  dis- 
card, but  you  should  not  discard  any  evidence  without  good  cause  for  so  doing." 
Counsel  for  defendant  think  the  language  quoted  presents  an  erroneous  rule,, 
and  that  if  it  be  correct  judges  would  have  no  authority  to  interfere  with  ver- 
dicts. We  think  the  instruction  right.  If  witnesses  on  opposite  sides  give 
flatly  contradictory  evidence,  it  is  plain  that  the  jury,  in  the  exercise  of  their 
discretion,  may  believe  the  statements  of  one  side  and  disbelieve  the  other, 
thus  discarding  the  testimony  of  the  witnesses  they  disbelieve.  If  this  dis- 
cretion is  lawfully  exercised,  the  court  cannot  interfere;  if  it  be  not,  and  the 
evidence  is  discarded  in  violation  of  the  rules  prescribed  for  the  discovery  of 
truth,  the  court  may  set  aside  the  verdict. 

The  foregoing  discussion  disposes  of  all  questions  in  the  case  argued  by 
counsel.    The  judgment  of  the  district  court  must  be  affirmed. 

NOTE. 

Where  the  plaintiff  alleged  that  certain  iniuries  were  caused  by  the  negligence  of  the 
defendant  in  driving  an  overloaded  wagon  down  a  hill,  with  a  horse  which  was  incap- 
able of  drawing  such  wagon  properly,  held,  that  evidence  that  the  defendant  had  ou 
previous  occasions  driven  the  saiue  horse  with  a  wagon,  similarly  overloaded,  down 
the  hill,  and  that  the  horse  had  vices,  is  incompetent.  Whitney  v.  Gross,  (Mass.)  5  N. 
E.  Rep.  619. 

In  an  action  for  damages  for  an  injury  to  a  horse,  by  reason  of  the  negligent  construc- 
tion of  a  railroad  track,  evidence  of  former  accidents  at  the  same  place,  to  parties  other 
than  the  plaintiff,  is  not  competent.  Hudson  v.  Chicago  &  N.  R.  Co.,  (Iowa,)  13  N.  W. 
Rep.  736. 

In  an  action  to  recover  damages  for  negligence  in  lighting  a  passage-way  and  guard- 
ing an  elevator,  evidence  of  former  accidents  or  escapes  from  accidents  is  incoiijpetent. 
Parker  v.  Portland  Publishing  Co.,  69  Me.  173.    The  court  say  in  this  case :   "  The  en- 


tire weight  of  judicial  authority  is  against  the  admission  of  such  evidence ; "  citing  Hub- 
bard V.  A.  &  K.  R.  Co.,  39  Me^506;  Aldrich  v.  Pelham,  1  Gray,  610;  Kidder  v.  Dunsta- 

liagan  v.  Boston  &  L.  F    ~ 
I.  2i2;  Schoonmaker  i 
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ble,  11  Gray,  342 :  Collins  v.  Dorchester,  6  Cash.  396 ;  Gahagan  v.  Boston  &  L.  R.  Co., 
1  Allen,  187;  Baltimore  &  S.  R.  Co.  v.  Woodruff,  4  Md.  242;  Schoonmaker  v.  Wil- 
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braham,  110  Mass.  134;  Blair  v.  Pelham,  118  Mass.  420 ;  Edwards  v.  Ottawa  Biver  Nav. 
Co.,  39U.C.  Q.  B.264. 

Where  it  appears,  in  an  action  for  damages  caused  by  a  tire  set  out  by  a  locomotive, 
that  such  Are  must  have  been  caused  by  one  or  the  other  of  two  locomotives,  evidence 
of  other  fires  set  out  by  different  locomotives,  before  and  after  the  fire  complained  of, 
is  inadmissible.    Gibbons  v.  Wisconsin  Valley  R.  Co.,  (Wis.)  17  N.  W.  Rep.  132. 

In  an  action  by  a  woman  for  assault  and  battery  with  lecherous  intent,  evidence  is 
inadmissible  to  show  a  former  similar  charge  by  her  against  another  man,  and  her  ac- 
ceptance of  money  in  compromise;  or  that  the  defendant  had  made  like  assaults  on 
other  women.    Ogle  v.  Brooks,  87  Ind.  600. 

In  an  action  against  a  city  to  recover  damages  for  injuries  received  from  a  fall  caused 
by  a  defective  sidewalk,  evidence  that  other  accidents  had  happened  at  that  place  is  ad- 
missible, as  it  tends  to  show  the  dangerous  character  of  the  sidewalk,  and,  as  publicity 
was  necessarily  given  to  the  accidents,  that  such  dangerous  character  was  brought  to 
the  attention  of  the  city  authorities.  District  of  Columbia  v.  Arms,  2  Sup  Ct.  Rep. 
840.  The  court  in  this  case  cite,  in  support  of  their  position,  Quinlan  v.  City  of  Utica, 
74  N.  Y.  603;  City  of  Chicago  v.  Powers,  42  111.  169;  Augusta  v.  Hafers,  61  Ga.  48; 
Darling  v.  Westmoreland,  62  N.  H.  401;  Hill  v.  Portland  &  R.  Ry.  Co.,  55  Me.  439; 
Kent  V.  Lincoln,  32  Vt.  591;  City  of  Delphi  v.  Lowery,  74  Ind.  520. 

In  an  action  against  a  municipal  corporation  for  injuries  resulting  from  falling  into 
a  cellar  through  a  door  on  one  of  its  sidewalks,  left  open  by  the  owner  of  the  property 
on  it  street,  and  the  question  of  the  system  adopted  oy  the  city  in  regard  to  allowing 
cellar  doors  on  its  sidewalks  being  reasonably  calculated  to  insure  the  safety  of  those 
who  travel  thereon,  evidence  is  admissible  to  show  that  children,  upon  different  occa- 
sions, had  previously  fallen  into  such  openings.    City  of  Augusta  v.  Hafers,  61  Ga.  48. 

Where  an  action  was  against  a  town  for  defect  in  highway,  and  the  alleged  defect  was 
a  pile  of  lumber  by  the  side  of  the  road  which  frightened  plaintiff's  horse,  evidence 
was  offered  to  show  that  other  horses  were  frightened  in  passing  it,  and  the  court  held 
on  appeal  that  such  evidence  was  admissible  and  its  exclusion  error.  Darling  v.  West- 
moreland, 52  N.  H.  401. 

In  an  action  against  a  city  for  an  injury  occasioned  by  a  defect  in  a  street,  evidence 
is  competent  to  show  previous  similar  accidents  at  the  same  point,  and  the  records  of 
the  common  council  are  competent  to  show  the  report  of  a  committee  appointed  by 
them  and  their  action  thereon  in  respect  to  the  defect  in  question.  City  of  Delphi  v. 
Lowery,  74  Ind.  520. 

For  a  general  discussion  of  the  cjuestion  of  fires  set  by  engine  negligently  or  unskill- 
fullv  used,  or  by  ennne  defective  in  construction,  and  tne  liabilitv  of  the  railway  com- 
pany therefor,  see  Wolff  v.  Chicago,  M.  <fc  St.  P.  Ry.  Co.,  (Minn.)  25  N.  W.  Rep.  63,  and 
note,  63-^. 


Sater  o.  Meadows  and  others. 

Filed  April  7, 1886. 

Statutb  of  Lixitations— Advsbse  Possession. 

Evidence  Jtdd  to  make  out  a  case  of  adverse  possession.^ 

Appeal  from  Des  Moines  district  court. 

The  plaintiff  claims  to  be  the  owner  of  certain  real  estate  which  is  situated 
on  what  is  known  as  "Ray  Island"  and  ''Shin  Island"  in  the  Mississippi 
river  off  the  shore  of  Des  Moines  county.  This  action  was  brought  to  estab- 
lish and  quiet  the  title  to  the  land  as  against  the  defendants.  There  was  an 
issue  made  as  to  the  ownership,  and  upon  a  trial  to  the  court  there  was  a  de- 
cree entered  quieting  the  plaintiff's  title  to  a  part  of  the  land,  and  dismiss- 
ing his  petition  as  to  the  remainder.    Both  parties  appeal. 

Geo,  H.  Lane,  for  plaintiff.    Hall  c&  Huston,  for  defendants 

ROTHROCK,  J.  The  plaintiff  attached  an  abstract  of  title  to  his  petition, 
as  required  by  section  3251  of  the  Code.  He  does  not  aver  nor  claim  in  his 
petition  that  he  holds  the  land  by  a  regular  chain  of  title  from  the  general 
government.  He  bases  his  claim  to  the  land  upon  some  12  years'  actual  and 
uninterrupted  occupancy  and  possession  adverse  to  the  claims  of  all  others, 
and  he  exhibited  bis  abstract  of  title,  and  upon  the  trial  he  introduced  the 


1  See  note  at  end  of  case. 
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conveyances  as  showing  color  of  title  and  claim  of  right.  Among  these  con- 
veyances the  plaintiff's  abstract  shows  that  on  the  twenty-second  day  of  Sep- 
tember, 1869,  the  land  in  controversy  was  certified  by  the  proper  authority  to 
the  Burlington  ft  Missouri  Biver  Bailroad  Company,  under  the  railroad  land 
grant. 

The  defendants,  by  their  answer,  denied  the  averments  of  the  petition  not 
admitted,  and  claimed  that  defendants  were  the  owners  of  the  land  by  virtue 
of  a  proper  conveyance  from  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany, and  that  said  company  appeared  on  record  to  be  the  owner  of  the  land 
by  direct  conveyance  from  the  general  government.  An  abstract  of  title  was 
attached  to  :^:e  answer,  by  which  it  is  shown  that  on  September  29,  1869,  the 
land  was  ctr<  ufied  to  the  Burlington  &  Missouri  liiver  Bailroad  Company, 
under  the  laip.  grant,  and  that  it  was  afterwards  conveyed  by  that  company 
to  the  Chicago,  Burlington  A  Quincy  Bailroad  Company.  The  plaintiff  aft- 
erwards amended  his  petition,  by  setting  out  a  particular  description  of  the 
land,  and  reaffirmed  all  his  allegations  as  to  adverse  possession,  and  alleged 
that  the  defendants  are  barred  by  the  statute  of  limitations  from  having  or 
claiming  any  right,  title,  or  interest  in  said  realty  by  virtue  of  any  grant 
from  the  United  States  and  successive  deeds  thereunder.  The  defendants 
then  filed  the  following  answer:  ''Come  now  defendants,  and  by  leave  of 
court  answer  the  petition  and  amendment  to  petition,  and  say  they  deny 
each  and  every  allegation;  deny  that  plaintiff  is  entitled  to  any  relief  what- 
ever; and  ask  to  be  discharged  with  costs."  The  evidence  shows  that  long 
prior  to  1869,  and  down  to  the  year  1882,  the  plaintiff,  and  those  under  whom 
he  claims,  were  in  the  actual,  open,  notorious,  continuous,  and  exclusive 
possession  of  the  land;  that  such  possession  was  in  good  faith,  and  in  the 
full  belief  that  the  possessor  was  the  rightful  owner.  We  need  not  set  out 
this  evidence.  It  is  enough  to  say  that  the  possession  was  of  such  a  charac- 
ter as  to  launch  and  set  in  operation  the  statute  of  limitations  if  the  posses- 
sion was  accompanied  by  such  a  claim  of  right  or  color  of  title  as  to  author- 
ize the  possessor  to  invoke  the  statute.  To  show  color  of  title  the  plaintiff 
introduced  certain  deeds  of  conveyance  purporting  to  convey  the  land  to  him. 
These  deeds  were  informal,  and  some  of  them  indefinite  in  the  description  of 
the  land,  and  they  did  not  show  that  the  grantors  had  title  to  the  land.  But 
they  were'  sufficient,  in  connection  with  the  oral  testimony  in  the  case,  to 
show  that  the  plaintiff's  possession  was  founded  upon  color  of  title.  If  the 
deeds  were  correct  in  form,  and  were  founded  upon  a  perfect  title,  the  plain- 
tiff would  not  be  under  the  necessity  of  using  them  as  a  basis  for  a  claim 
under  the  statute  of  limitations.  That  they  were  sufficient  for  that  purpose 
can  admit  of  no  question.  Wright  v.  KeithUr^  7  Iowa,  92;  Jones  v.  Hock- 
man,  12  Iowa,  102;  Hamilton  v.  WHgM,  80  Iowa,  480;  Chicago,  R,  I.  &  P. 
R.  Co.  V.  AH/^ee,  64  Iowa,  500;  S.  C.  20  N.  W.  Bep.  779; 

2.  We  come  now  to  what  appears  to  be  the  controverted  question  in  the 
case.  The  plaintiff  did  not  introduce  in  evidence  the  certification  of  the  lands 
by  the  general  government  to  the  Burlington  &  Missouri  Biver  Bailroad  Com- 
pany, and  it  is  claimed  that,  as  there  was  no  proof  that  the  title  to  the  land 
had  passed  from  the  United  States,  the  plaintiff  could  not  invoke  the  statute 
of  limitations,  and  assert  his  possession  aa  against  the  government.  That 
adverse  possession  of  public  lands  cannot  avail  against  the  government  is  well 
settled.  Knight  v.  Leary,  11  N.  W.  Bep.  600;  Wood  v.  Railvyay  Co,,  11 
Kan.  323.  We  think,  however,  that  it  was  not  incumbent  on  the  plaintiff 
to  show  that  the  land  was  patented  by  the  government  to  the  railroad  com- 
pany in  1869.  That  was  a  conceded  fact  in  the  case.  The  plaintiff  attaclied 
an  abstract  of  it,  and  under  it  part  of  his  petition,  and  the  defendants  ab- 
stracted it  as  part  of  their  answer.  It  is  true,  they  afterwards  filed  an 
amendment  to  their  answer,  which  consisted  of  a  general  denial  of  plaintiff's 
right  to  the  land.    But  the  original  answer,  with  the  abstract  attaohed»  was 
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not  withdrawn,  and  the  fact  that  the  government  parted  with  the  title  re- 
mained in  the  case  as  conceded,  and  no  proof  thereof  was  necessary.  Boston 
V.  Randall,  45  Iowa,  111.  The  assertion  of  the  fact  in  the  abstract  was  not 
a  defense  inconsistent  with  the  general  denial.  It  was  in  accord  with  it,  and 
was  equivHlent  to  an  averment  that  the  abstract  of  title  of  plaintiff,  so  far  as 
it  pertained  to  a  conveyance  of  the  land  by  the  general  government,  was  cor- 
rect. 

There  is  no  question  made  but  that  the  statute  of  limitations  would  run 
against  the  railroad  company  and  its  grantees,  and  the  plaintiff  held  adverse 
possession  for  more  than  10  years  after  the  railroad  company  acquired  title. 
Even  if  his  possession  originated  while  the  title  was  in  the  government,  its 
adverse  character  attached  and  became  operative  from  the  time  the  title 
passed  to  the  railroad  company.    Railroad  Co.  v.  Allfree,  supra. 

We  think  the  plaintiff 'should  have  a  decree  quieting  his  title  to  all  of  the 
land  in  controversy.  The  cause  will  be  affirmed  on  defendants'  appeal,  and 
on  plaintiff's  appeal  it  will  be  reversed. 

NOTE. 

For  a  fall  discussion  of  the  question  of  the  statute  of  limitations,  when  the  statute 
bet^ins  to  run,  and  the  like,  see  Bradley  y.  Cole,  (Iowa,)  25  N.  W.  Rep.  849,  and  note, 
851-864. 

For  a  discussion  of  the  question  of  title  to  real  estate  by  adverse  possession,  see  sec- 
tion 27  of  t)ie  note  to  Bradley  y.  Cole,  (Iowa,)  25  N.  W.  Rep.  855. 


Hoffman  v.  Wilhelm  and  others. 

Piled  April  7,  1886. 

Chattel  Mobtoaobb— Cancellation  Induced  bt  Fbaudulbnt  Rbpbssbntationb. 

Where  a  Aiortgage  on  a  stock  of  floods  belonging  to  a  failing  debtor  is  released 
on  the  representation  that  the  stock  is  worth  a  given  amount,  and  an  attachment 
sued  out  on  the  same,  and  it  is  afterwards  learned  that  the  stock  of  goods  is  not 
worth  to  exceed  one-half  the  amount  they  were  represented  to  be  worth  by  the 
debtor,  the  release  will  not  be  canceled  on  the  ground  that  it  was  procured  by 
false  and  fraudulent  representations. ^ 

Appeal  from  Jackson  circuit  court. 

This  is  an  action  in  equity,  by  which  the  plaintiff  seeks  to  set  aside  and 
cancel  the  release  and  satisfaction  of  a  chattel  mortgage,  upon  the  ground 
that  ttie  release  was  procured  from  him  by  means  of  certain  alleged  fraudu- 
lent representations  made  by  the  defendant  Wilhelm,  the  maker  of  the  mort- 
gage, and  others.  There  was  a  demurrer  to  the  petition ,  which  was  sustained, 
and  plaintiff  appeals. 

Chas.  M.  l>unharf  for  appellant.  9.  L,  Johnson,  Ellis  dk  McCoy,  D.  A. 
Fletcher,  and  W.  C.  Gregory,  for  appellees. 

RoTHROCK,  J.  It  appears  from  the  averments  of  the  petition,  and  certain 
amendments  thereto,  that  in  the  year  1884  the  defendant  H.  B.  Wilhelm  em- 
barked in  the  grocery  business.  He  applied  to  the  plaintiff  for  a  loan  of 
money  to  assist  in  the  enterprise.  A  loan  of  $800  was  made  in  pursuance  of 
the  request,  for  which  Wilhelm  executed  to  plaintiff  his  promissory  note. 
Afterwards  other  sums  of  money  were  loaned  to  Wilhelm  by  plaintiff,  and 
plaintiff  became  surety  for  Wilhelm  to  others  until  the  total  amount  of  money 
loaned  and  liabilities  incurred  amounted  to  some  $2,400.  In  November, 
1884,  Wilhelm  executed  to  plaintiff  his  promissory  note  for  $900,  and  a  mort- 
gage on  certain  real  estate  to  secure  the  same,  and  at  the  same  time  executed 


^See  note  at  end  of  c 
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to  plaintiff  a  chattel  mortgage  to  secure  the  note.  In  December,  1884,  the 
defendant  Wilhelm  and  his  counsel  called  on  the  plaintiff,  and  requested  him 
to  cancel  his  real-estate  mortgage,  and  accept,  as  security  for  his  entire  in- 
debtedness, a  chattel  mortgage  upon  the  stock  of  goods  in  the  store  of  Wil- 
helm, representing  to  plaintiff  that  the  Btock  of  goods  was  worth  ^,500. 
The  change  was  accordingly  made.  On  the  same  day,  and  after  the  chattel 
mortgage  was  filed  for  record,  it  was  canceled,  and  another  one  executed  and 
filed  for  record  on  the  twenty-third  day  of  December,  1884,  and  on  the  same 
day  the  plaintiff  took  possession  of  the  stock  of  goods  by  virtuSof  his  chattel 
mortgage.  Thereupon,  and  on  the  same  diiy,  certain  creditors  of  Wilhelm 
caused  writs  of  attachment  to  be  levied  on  the  goods.  On  the  next  day  the 
plaintiff's  attorney  informed  the  plaintiff  that  certain  creditors  of  Wilhelm 
were  threatening  to  obtain  writs  of  attachment  from  the  federal  court;  that 
the  stock  would  be  attached,  taken  to  Dubuque,  causing  great  loss  and  ex- 
pense, and,  as  the  stock  was  worth  at  least  $4,500,  there  would  be  suflficient 
to  satisfy  plaintiff's  claim  even  if  the  attachments  which  had  been  levied 
should  be  held  to  be  a  prior  lien;  and  that,  in  order  to  prevent  the  levy  of 
writs  from  the  federal  court,  it  would  be  better  for  plaintiff  to  take  out  a 
writ  of  attachment,  and  cancel  the  mortgage.  The  chattel  mortgage  included 
all  goods  on  hand,  and  all  goods  that  might  thereafter  be  purch;ised  and 
added  to  the  stock  during  the  life  of  the  mortgage.  The  charge  of  fraud,  as 
shown  by  the  petition,  is  as  follows:  "To  which  suggestion  and  representa- 
tion, namely,  to  cancel  said  mortgage,  your  petitioner  objected,  for  the  re;ison 
that  he  had  no  personal  knowledge  of  the  amount  or  value  of  said  goods,  and 
he  was  fearful  that  there  was  not  $4,500  worth  of  goo<Is  in  said  stock,  and 
that  said  stock  would  not  pay  his  claim  or  lien;  that  said  conversation  oc- 
curred in  the  office  of  said  Thomas,  and  the  defendants,  H.  R.  Wilhelm  and 
E.  B.  Wilhelm  were  present,  and  said  H.  R.  Wilhelm  then  stated  that  there 
was  not  less  than  84,500  worth  of  stock  on  hand;  that  he  knew  that  fact  of 
his  own  personal  knowledge;  that  he  could  prove  it  to  be  true'by  tlie  bills  on 
hand,  and  that  the  stock  would  invoice  that  amount;  and  he  also  asserted 
that  there  could  be  no  possible  doubt  of  the  fact,  as  stilted,  that  the  actual 
value  of  the  stock  was  $4,500.  And  at  the  same  time  said  H.  R.  Wilhelm 
called  upon  his  brother,  E.  B.  Wilhelm,  to  state  the  value  of  said  stock,  and 
said  E.  B.  Wilhelm  then  stated  to  your  petitioner,  in  the  presence  of  said  H. 
R.  Wilhelm  and  said  Thomas,  that  there  was  stock  on  hand  at  that  date  to 
the  amount  and  value  of  $4,500;  that  he  knew  this  fact  from  his  own  per- 
sonal knowledge  of  the  stock  and  its  value;  that  there  could  be  no  doubt  of 
this  fact,  and  it  would  be  sufficient  to  pay  the  claim  of  your  petitioner  in  fulL 
And  your  petitioner  avers  that  he  was  ignorant  as  to  the  value  of  said  stock 
of  goods  for  the  reasons  herein  stated.  And  your  petitioner  avers  and  charged 
that  said  representations  so  made  by  defendants  H.  R.  Wilhelm  and  E.  B. 
Wilhelm  were  false  and  fraudulent;  that  the  actual  cash  value  of  said  stock 
at  the  time  did  not  exceed  $2,000  to  82,200;  and  he  avers  and  charges  that, 
relying  on  said  representations,  and  believing  them  to  be  true,  he  was  in- 
duced to  consent  to  enter  release  of  said  mortgage  on  the  margin  of  said  rec- 
ord, and  for  no  other  consideration  whatever. "  The  relief  demanded  was  that 
the  release  of  the  mortgage  be  canceled  and  declared  void,  and  that  the  mort- 
gage be  declared  a  lien  upon  the  proceeds  for  the  mortgaged  property  which 
had  been  sold  by  a  receiver  appointed  by  the  court,  and  that  said  lien  be  held 
superior  to  the  lien  of  attaching  creditors.  The  demurrer  was  to  the  effect 
that  the  facts  stated  in  the  petition  do  not  entitle  plaintiff  to  the  relief  de- 
manded, nor  to  any  relief. 

Counsel  for  appellant  insists  that  a  mortgage  can  be  extinguished  only  by 
the  payment  of  the  debt.  He  cites  authorities  to  support  this  proposition. 
This  was  a  work  of  supererogation.  It  is  everywhere  held  that  the  renewal 
of  a  note  secured  by  a  mortgage  does  not  operate  as  a  discharge  of  the  mort- 
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gage;  and,  when  a  second  mortgage  is  executed  to  secure  the  debt,  the  first 
mortgage  is  not  discharged  unless  by  agreement  of  the  parties.  Packard  v. 
Kingman,  11  Iowa,  219;  Hill  v.  Beehe,  13  N.  Y.  556.  The  material  ques- 
tion in  the  case  is  wliether  the  release  of  the  mbrtgage  was  obtained  by  fraud. 
Por  it  may  be  conceded  that  if  the  release  was  fraudulent  the  attaching  cred- 
itors stand  in  no  better  position  than  Wilhelm  would  if  this  action  were 
against  liim  alone.  Vannice  v.  Bergen,  16  Iowa,  555.  It  is  a  gener.il  rule,, 
which  has  quite  frequently  been  acteti  upon  by  this  court,  that  a  purchase  by 
niortgngee  of  the  mortgaged  property  does  not  operate  as  an  extinguishment 
of  the  mortgage,  when  it  is  the  intention  to  keep  the  mortgage  alive,  or  when 
it  is  the  interest  of  the  mortgagee  to  keep  it  alive,  and  it  can  be  done  without 
prejudice  to  the  rights  of  the  mortgagee  or  third  persons.  VannVie  v.  Bergen, 
supra.  That  rule  is  usually  applied  when  lienholders  who  become  sucli  sub- 
sequent to  the  mortgage  claim  that,  the  mortgage  being  satisfied,  their  liens 
become  superior  to  the  title  conveyed  to  the  mortgagee.  But  the  rule  has  no 
application  in  this  case.  The  plaintiff  voluntarily  surrendered  his  mortgage. 
He  intended  to  and  did  release  it,  and  adopted  another  remedy  for  the  collec- 
tion of  his  debt,  by  attachment.  How  much  influence  the  aidvice  of  his  at- 
torney had  in  bringing  this  about  we  need  not  stop  to  determine.  It  is  prob- 
able that,  as  mortgages  of  this  character  are  held  as  fraudulent  and  void  in  the 
federal  courts,  that  consideration  may  have  had  some  influence  with  the  at- 
torney in  advising  the  release  of  the  mortgage  and  a  resort  to  attachment. 

The  plaintiff  claims  that  he  was  induced  to  make  the  release  by  false  state- 
ment and  representation  of  Wilhelm  and  his  clerk  that  the  goods  were  of  the 
value  of  $4,500.  Here,  again,  we  have  the  familiar  case  of  a  party  claiming 
relief  on  the  ground  that  he  was  induced  to  act  by  a  fraudulent  representation 
of  the  value  of  property.  The  general  rule  is  that  representations  as  to  value 
are  regarded  as  mere  opinions,  which  do  not  amount  to  false  representations; 
and  there  is  nothing  in  this  case  to  take  it  out  of  the  rule.  The  plaintiff  was 
in  possession  of  the  goods  when  the  representation  was  made,  and  had  full 
opportunity  to  satisfy  himself  of  the  truth  or  falsity  of  the  representation.  He 
was  not  justified  in  relying  upon  statements  as  to  value.  Bell  v.  Byerson, 
11  Iowa,  237;  Longshore  y.Jack,  30  Iowa,  300;  Dawson  v.  Graham,  48  Iowa, 
380;  Brovm  v.  Castles,  11  Cush.  350;  Hartman  v.Flahei-ty,  80  Ind.  472. 

We  think  the  demurrer  to  the  petition  was  correctly  sustained.    Affirmed. 

NOTE. 

In  a  proceeding  to  cancel  a  release  of  mortgage  on  the  ground  of  fraudulent  represen- 
tation and  mistake,  such  fraud  and  mistake  must  be  clearly  made  out.  for  the  release 
cannot  be  avoided  merelv  on  the  ground  of  wantof  considera'tion.  Stephenson  v.  Haw- 
kins, (Cal.)  7  Pac.  Rep.  198. 

Respecting  mortgage  discharged  of  record  by  fraud  or  mistake,  and  the  effect  thereof, 
see  Sheldon  v.  Holmes,  (Mich.)  24  N.  W.  Rep.  795,  and  note,  800,  801. 


State  v.  Teeteb. 

Filed  April  7,  1886. 

BUBOLABY— ISfTKWT. 

Where  it  is  shown,  on  an  indictment  for  burglary,  that  the  defendant  broke  and 
entered  the  house  set  out  in  the  indictment,  the  intention  with  which  the  breaking 
and  entering  were  done  will  be  presumed  from  the  act  itself.^    Bbck,  J.,  dissenting. 

Appeal  from  Clayton  district  court. 

The  defendant  was  convicted  of  the  crime  of  burglary,  and  sentenced  to  a 
term  of  imprisonment  in  the  penitentiary,  and  from  that  judgment  he  appeals 
to  this  court. 

1  See  note  at  end  of  case. 
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James  0,  Croshy,  for  appellant.    A.  J.  Baker,  Attj.  Gen.,  for  the  State. 

Beed,  J.  The  indictment  charges  that  the  defendant,  in  the  night-time» 
broke  and  entered  a  building  owned  and  occupied  by  Frederick  Saunders,  in 
which  goods,  wares,  and  merchandise  and  things  of  value  were  kept  for  sale 
and  deposit,  with  intent  to  commit  the  crime  of  larceny.  There  was  evidence 
which  warranted  the  jury  in  finding  that  the  defendant  did,  on  the  night  of 
the  eighth  of  September,  1883,  enter  the  building  described  in  the  indictment^ 
through  a  window,  which  he  opened  for  that  purpose.  The  building  was  oc- 
cupied and  used  as  a  saloon  by  the  person  in  whom  the  ownership  is  laid  in 
the  indictment.  There  was  no  direct  evidence  of  defendant's  intention  in 
entering  the  building.  The  saloon  keeper  was  in  the  building  at  the  time, 
and,  when  defendant  saw  him,  he  immediately  escaped  by  the  window  through 
which  he  had  entered.  The  district  court  instructed  the  jury  that,  before 
they  would  be  warranted  in  convicting  the  defendant,  they  must  be  satisfied 
beyond  all  reasonable  doubt,  not  only  that  he  broke  and  entered  the  building, 
but  that  his  intention  at  the  time  was  to  commit  the  crime  of  larceny  within 
it;  also  that,  if  he  broke  and  entered  the  building,  they  should  '4ook  at  all 
the  facts  and  circumstances  disclosed  by  the  evidence  to  ascertain  the  intent 
with  which  he  entered." 

It  is  insisted  that  this  latter  instruction  is  erroneous,  for  the  reason  that, 
under  it,  the  jury  were  warranted  in  considering  the  fact  of  the  breaking  and 
entering  in  determining  whether  the  act  was  done  with  the  intent  charged. 
It  is  argued  that  the  act  of  breaking  and  entering  the  building,  standing 
alone,  evidences  no  intent  beyond  the  act  itself,  and  the  question  whether  the 
act  was  done  with  the  specific  intent  charged  must  be  determined  alone  from 
the  other  facts  and  circumstances  of  the  transaction.  But  this  view  is  not 
sound.  It  often  occurs  in  human  experience  that  the  mere  fact  that  a  par- 
ticular act  has  been  done  affords  the  best  evidence  of  the  motive  or  intention 
with  which  it  was  done.  If  one  was  to  break  and  enter  a  building  which 
was  known  to  be  on  fire,  the  reasonable  presumption  from  his  act  would  be 
that  his  intention  was  either  to  attempt  the  extinguishment  of  the  fire,  or 
the  rescue  of  the  property  or  persons  within  it.  So,  if  one  was  to  be  found 
in  the  night-time  in  the  act  of  breaking  into  a  building  in  which  money  or 
property  of  great  value  was  deposited,  his  act  would  give  very  strong  evi- 
dence indeed  of  the  motive  or  purpose  which  prompted  it.  And  a  case  would 
hardly  arise,  we  think,  in  which  it  would  not  be  proper  to  consider  the  fact 
that  the  building  was  broken  and  entered  in  determining  the  intent  with 
which  the  party  acted  in  doing  the  act.  While  the  instruction  authorized 
the  jury  to  consider  that  fact  in  determining  the  intent,  it  did  not  limit  them 
to  it  alone,  but  directed  them  to  consider  all  the  circumstances  of  the  trans- 
action, and  determine  from  them  whether  defendant  had  the  particular  in- 
tention alleged  in  the  indictment,  and  we  think  it  is  correct. 

2.  The  prosecuting  witness  was  asked  whether  he  owned  the  building  de- 
scribed in  the  indictment.  This  question  was  objected  to,  on  the  ground 
that  the  ownership  of  the  property  could  not  be  proven  by  parol;  but  the  ob- 
jection was  overruled.  If  it  had  been  material  to  prove  the  title  to  the  prop- 
erty, the  parol  evidence  offered  would  probably  not  have  been  competent. 
But  it  was  material  only  to  prove  that  the  person  named  in  the  indictment  as 
the  owner  was  in  the  occupancy  and  possession  of  the  building.  Whart. 
Grim.  Law,  §§  780-799,  816.  This  is  the  rule  at  common  law,  and  it  is  not 
changed  by  any  provision  of  our  statute. 

3.  The  defendant  was  examined  as  a  witness  in  his  own  behalf.  After  his 
examination,  the  state  offered  evidence  tending  to  prove  that  his  general  rep- 
utation for  truth  and  veracity  was  bad.  This  evidence  was  objected  to,  on 
the  ground  that  defendant  had  not  been  notified,  either  by  the  minutes  of 
evidence  returned  by  the  grand  jury,  or  by  any  notice  served  upon  him,  of 
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the  intention  of  the  state  to  introduce  evidence  on  that  qaestion.  It  is  a 
sufficient  answer  to  this  objection  to  say  that  the  state  did  not  offer  the  ev^ 
idence  in  support  of  the  indictment,  but  it  was  introduced  for  the  purpose  of 
affecting  defendant's  credit  as  a  witness.  When  the  defendant  in  a  crim- 
inal case  offers  himself  as  a  witness,  he  may  be  impeached  or  contradicted 
in  the  same  manner  that  other  witnesses  are.  His  testimony  is  to  be  tested 
by  the  rules  which  are  applicable  to  that  of  witnesses  generally,  and  any  fact 
or  circumstance  which  may  lawfully  be  shown  for  the  purpose  of  affecting 
the  credibility  of  other  witnesses  may  be  shown  for  the  same  purpose  as  to 
his  testimony. 

We  have  examined  the  record  with  care  and  we  find  no  ground  upon  which 
we  think  the  judgment  should  be  disturbed.    It  will  therefore  be  affirmed. 

Beck,  J,,  dissenting. 

NOTE. 

Every  penon  is  presumed  to  have  intended  that  which  his  acts  indicate  his  intentions 
to  have  been.    People  v.  Langton,  (Gal.)  7  Pac.  Rep.  S43. 

When  the  intent  is  the  gist  of  the  crime,  the  presumption  that  every  sane  man  oon- 
templates  and  intends  the  nec&»ary,  natural,  and  probable  consequences  of  his  own 
acts,  though  a  very  important  circumstance  in  making  the  proof  necessary  upon  this 
point,  is  not  conclusive,  nor  alone  sufficient  to  convict,  and  should  be  supplemented 
oy  other  testimony  to  avoid  a  reasonable  doubt.  People  v.  Sweeney,  (Mich.)  22  N.  W. 
Ken.  50. 

No  roan  is  to  be  punished  as  a  criminal  unless  his  intent  is  wrong,  and  such  wrong 
intent  must  be  followed  by  a  wicked  act  to  give  it  force  and  effect.  If  one  intends  to  do 
what  he  is  conscious  the  law  forbids,  no  other  evil  intent  need  be  shown.  In  such  case 
the  law  infers  the  intent  to  defraud  from  the  act.    U.  S.  v.  Houghton,  14  Fed.  Rep.  544. 

When  the  proof  shows  thai  an  unlawful  act  was  done,  the  law  presiunes  tlie  intent, 
and  proof  of  the  act  being  a  violation  of  law  is  proof  of  the  intent.  U.  S.  v.  Baldridge, 
11  Fed.  Rep.  652. 

The  intent  with  which  a  criminal  act  is  committed  need  not  be  shown  by  direct  proof, 
but  it  may  be  inferred  from  what  the  party  does,  and  also  from  all  the  facts  and  circum- 
stances under  which  the  act  complained  of  was  committed,  as  disclosed  by  the  evidence. 
State  V.  WilUams,  (Iowa,)  24  N.  W.  Rep.  62. 

Evidence  of  the  acts  and  doings  of  the  person  accused,  of  a  kindred  character  to  those 
charged,  are  admissible  to  show  intent.    U.  S.  v.  Snyder,  14  Fed.  Rep.  554. 

In  a  trial  upon  an  indictment  for  larceny  the  jury  are  to  consider  all  the  evidence  in 
order  to  find  the  question  of  intent  in  the  taking.  State  v.  Ward,  (Nev.)  10  Pac.  Rep. 
133. 

On  an  indictment  for  the  larceny  of  lost  goods,  evidence  may  be  admitted  to  show 
what  the  defendant  said  and  did  about  the  property  and  his  possession  of  it,  subse- 
quently to  the  original  finding  and  taking,  for  the  purpose  of  proving  the  intent  with 
which  the  accused  originally  took  the  property  into  his  possession  at  the  time  of  find- 
ing it.    Ck)m.  V.  Titus,  116  Mass.  42. 

It  was  held  in  Dnnaway  v.  People,  110  III.  333.  that  where  one  person  shoots  at  an- 
other, and  kills  a  third,  that  he  may  be  convicted  of  an  assault  with  intent  to  kill  such 
third  person.  The  court  cite,  as  to  the  same  effect.  Walker  v.  State,  8  Ind.  290 :  Calla- 
han V.  State,  21  Ohio  St.  306 ;  Perry  v.  People,  14  111.  496 :  and  Vandermark  v.  People, 
47  111.  122. 


GouifTY  OF  Madison  v,  Tullis  and  others. 
Filed  April  7,  1886. 

OWWICEB  AlID  OfFIOEBS— OOUKTY  AUDITOR— SuiT  ON  BoND. 

Where  a  county  auditor,  without  legal  authority,  cancels  a  mortgage  of  record, 
and  surrenders  tlie  note  secured  thereby,  given  in  consideration  of  money  belong- 
ing to  the  school  fiiud  which  had  been  loaned,  under  section  1860  of  the  Code  an 
acfion  may  be  maintained  in  the  name  of  the  county  on  the  bond  of  such  auditor. 

Appeal  from  Madison  circuit  court. 

The  defendant  Tullis  was  county  auditor,  and  this  action  is  brought  on 
his  official  bond.  There  was  a  demurrer  to  certain  counts  in  the  petition, 
which  was  sustained,  and  the  eighth  count  was  struck  out  on  motion.  The 
plaintm  appeals. 
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F.  WainwrighU  for  appellant.    C.  C.  Goodall  and  A.  W,  C.  Weeks,  for 

appellees. 

Seevers,  J.  Among  the  conditions  of  the  bond  is  one  requiring  the  auditor 
to  '*  exercise  all  reasonable  diligence  and  care  in  the  preservation  and  lawful 
disposal  of  all  money,  books,  papers,  and  securities,  or  other  property,  apper- 
taining to  his  said  office,  and  deliver  the  same  to  his  successor,  or  to  any 
other  person  authorized  to  receive  the  same."  The  petition  in  one  count 
states  that  there  came  into  the  hands  of  the  auditor  a  promissory  note  exe- 
cuted by  one  Brunson  and  others  for  $150,  *  *  *  secured  by  a  mortgage ; 
and  that  he  neglected  and  failed  to  preserve  the  same,  and  turn  them  over  to 
his  successor  in  office;  and  failed  to  account  therefor  to  the  plaintiff,  and  con- 
verted the  same  to  his  own  use;  to  the  damage  of  the  plaintiff  in  the  sum  of 
$250.  And  in  an  amendment  to  the  petition  it  is  further  stated  that  said 
note  and  mortgage  were  surrendered  to  the  makers  thereof,  and  the  mortgage 
canceled  and  satisfied  of  record  by  the  auditor  without  payment  of  the  amount 
of  said  note  to  the  county  treasurer;  that  authority  had  4)een  conferred  on 
the  auditor  to  caucel  of  record  all  school-fund  mortgages  on  payment  of  the 
debts  thereby  secured.  A  copy  of  the  note  is  attached  to,  and  made  a  part 
of,  the  petition,  and  therefrom  it  appears  that  it  is  payable  to  the  county,  for 
the  use  of  the  school  fund.  The  remaining  counts  in  the  petition  to  which 
the  demurrer  applies  contain  the  same  statements,  except  that  they  are  based 
on  and  refer  to  other  notes  and  mortgages.  Prom  the  arguments  of  the 
respective  counsel  we  are  authorized  to  assume,  what  does  not  clearly  appear 
from  the  petition,  that  all  the  notes  and  mortgages  had  been  given  in  con- 
sideration of  money  belonging  to  the  school  fund  which  had  been  loaned  to 
the  makers  of  the  notes  and  mortgages.  The  several  grounds  of  the  demurrer 
relied  on  in  the  argument  of  counsel  will  be  now  considered. 

1.  It  is  said  the  demurrer  was  properly  sustained  because  the  action  is  not 
brought  for  the  use  of  the  school  fund.  But  as  the  county  is  made  liable  for 
all  "losses  upon  loans  of  such  fund  made  in  the  county,"  (Code,  §  I860,)  and 
as  the  county  by  the  statute  is  made  a  trustee  of  such  fund,  we  think  the  ac- 
tion can  be  maintained  in  the  name  of  the  county  because  it  is  the  trustee  of 
an  express  trust,  (Code,  g  2544.) 

2.  Counsel  for  the  appellees  insist  it  does  not  appear  that  any  damages  have 
been  sustained.  This  proposition  is,  as  we  understand,  based  on  the  thought 
that  it  appears  from  the  petition  payment  of  the  note  was  not  made  to  the 
county  treasurer,  and  that  he,  under  the  statute,  is  the  only  person  to  whom 
such  payment  could  be  legally  made;  therefore  a  recovery  may  be  obtained 
against  the  makers  of  the  notes,  and  the  county  has  not  been  in  any  respect 
damaged  by  what  the  auditor  did,  conceding  his  want  of  authority.  As  the 
makers  of  the  notes  are  not  parties,  it  would  be  manifestly  improper  to  make 
any  ruling  which  would  affect  them,  unless  it  is  absolutely  necessary  to  do 
so,  and  we  have  to  say  that  we  do  not  think  it  is,  for  the  reasons  hereafter 
stated.  It  is  further  said  that  the  damages  are  speculative,  and  remote,  but 
this  we  do  not  think  is  so. 

3.  It  is  said  the  demurrer  was  properly  sustained  because  the  auditor  is  not 
the  custodian  of  the  school-fund  securities.  Counsel  for  the  appellee  main- 
tain that  he  is  not.  Several  grounds  are  urged  in  support  of  this  thought. 
The  first  is  that  it  is  provided  in  the  constitution  that  the  "financial  agents 
of  the  school  funds  shall  be  the  same  that  by  law  receive  and  control  the  state 
and  county  revenue  for  other  civil  purposes,  under  such  regulations  as  may  be 
provided  by  law."  Article  9,  §  6,  Const.  It  is  urged  that  the  board  of  su- 
pervisors and  county  treasurer  control  the  state  and  county  revenue,  and 
tlierefore  any  statute  which  makes  the  auditor  custodian  of  the  school-fund 
securities  is  unconstitutional.  It  is  not  claimed  that  there  is  any  statute 
which  places  the  control  of  the  money  belonging  to  the  school-fund  in  the 
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hands  of  the  auditor,  and  there  is  nothing  in  the  constitutional  provision 
quoted  which  prohibits  the  general  assembly  from  providing  t]iat  securities 
^ven  the  school  fund  for  money  loaned  shall  be  placed  in  the  hands  of,  and 
filed  and  preserved  in  the  office  of,  the  auditor.  In  the  second  place,  it  is 
-contended  that  the  board  of  supervisors  is  the  custodian  of  the  school  fund. 
It  is  provided  by  statute  that  "the  several  boards  of  supervisors  shall  hold 
and  manage  the  securities  given  to  the  school  fund,"  (Code,  §  I860;)  and  it  is 
further  provided  that  when  school-fund  money  is  loaned  the  auditor  shall  file 
the  original  note  in  his  office,  and  also  the  mortgage,  after  having  it  recorded, 
(CJode,  §  1864.)  It  is  quite  evident  that  both  the  board  and  auditor  cannot 
have  manual  possession  of  the  securities  at  the  same  time.  It  is  equally  evi- 
dent that  they  must  be  filed  in  the  office  of  the  auditor.  When  so  filed,  they 
must,  lilce  other  books  and  papers  belonging  to  such  office,  be  in  the  custody 
of  the  auditor.  These  two  statutes  must  be  construed  with  reference  to  the 
duties  of  the  board  and  auditor,  so  that  both  may  have  force  and  eftect  if  this 
can  be  done  consistently.  The  board  of  supervisors  is  only  occasionally  in 
session.  It  has  no  office  known  to  the  law.  The  auditor  is  the  clerk  of  the 
board,  and  has  the  custody  of  the  records  of  the  board,  and  all  papers  of  wliich 
the  board  has  any  cognizance.  The  word  "hold"  should  therefore  not  be  con- 
strued as  having  manual  possession  of,  but  in  the  sense  of  power  and  domin- 
ion over,  for  the  purpose  of  managing  the  fund.  This  will  appear  evident 
by  reference  to  section  1866  of  the  Code.  That  the  auditor  has  the  custody 
of  the  securities  of  the  fund  was  assumed,  if  not  expressly  determined,  in 
MaTuiska  Co.  v.  Searle,  44  Iowa,  492. 

4.  It  is  lastly  contended  that  it  does  not  appear  any  breach  of  the  conditions 
of  the  bond  lias  been  committed.  It  does  not  appear  that  the  notes  have  been 
paid,  but  it  does  appear  they  and  the  mortgages  have  been  surrendered  to  the 
makers.  Now,  it  was  the  duty  of  the  auditor  to  preserve  and  safely  ktep  the 
notes  and  mortgages,  and  when  he  failed  to  do  so  without  a  sufficient  excuse, 
the  conditions  of  the  bond  were  broken.  In  this  respect  this  case  is  distin- 
gaishable  from  Mahaska  Co,  v.  Searle,  44  Iowa,  492,  and  Mahaska  Co,  v. 
ituan^  45  Iowa,  328.  In  those  cases  the  auditor  did  not  have  the  custody  of 
the  judgment  which  had  been  rendered  in  favor  of  the  school.  He  simply  re- 
ceipted to  the  clerk  for  the  amount  of  the  judgment,  and  this  he  had  no  au- 
thority to  do.  It  is  true  the  mortgages  were  satisfied  and  canceled  on  the 
record.  Conceding,  for  the  purposes  of  this  case,  that  the  auditor  did  not 
have  the  power  to  do  this,  except  on  payment  to  the  county  treasurer,  and 
that  his  doing  so  would  not  be  a  breach  of  the  conditions  of  the  bond,  this 
fact,  we  think,  is  immaterial,  because  a  breach  of  the  conditions  of  the  bond 
was  clearly  committed  when  he  failed,  without  legal  excuse,  to  keep  and  pre- 
serve in  his  office  the  notes  and  mortgages,  thus  rendering  it  more  difficidt, 
to  say  the  least,  for  the  county  to  recover  thereon  of  the  makers,  conceding 
it  could  do  so.  The  county,  therefore,  has  the  right  at  least  to  recover  nom- 
inal damages,  and  we  cannot  say  with  the  required  ceitainty,  in  the  present 
condition  of  the  record,  that  no  more  than  nominal  damages  can  be  recov- 
ered. For  the  reasons  above  stated  the  demurrer  should  have  been  over- 
ruled. 

Error  is  assigned  on  the  ruling  of  the  court  striking  out  the  eighth  count 
in  the  petition,  but  as  counsel  have  failed  to  state  any  reasons  in  their  argu- 
ment why  the  ruling  is  erroneous,  the  assignment  will  be  disregarded,  as 
6uch  is  the  settled  practice  of  this  court.    Beversed. 
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Filed  April  7, 1886. 

1.  VeNDOB  AHD  VdIDIW— PoeSESSIOH — NOTICK. 

Where  a  party  in  possession  of  land  at  the  time  of  the  sale  thereof,  claiming  to- 
hold  the  same  tinder  a  lease  for  a  term  of  years,  the  possession  is  notice  of  subsist- 
ing equities  and  rights  claimed.^ 

2.  Landlord  and  Tenant^Ejectment. 

Where  a  lease  was  executed  for  a  term  of  years,  and  a  copy  or  duplicate  of  the 
same  delivered  to  the  tenant,  the  rights  of  the  tenant  under  such  lease  cannot  be  de- 
feated by  his  grantor's  subsequently  destroying  the  original  lease,  and  couyeying 
the  premises  by  antedated  deed  of  conveyance  dated  before  the  day  on  which  the 
lease  was  executed. 

3.  TSIAL— EVIDEKCB— EbBOB  WITHOUT  PbEJUDICB. 

Where,  on  the  trial  of  a  case,  evidence  was  erroneously  admitted,  but  the  oppo- 
site party  was  not  prejudiced  thereby,  it  will  not  be  ground  for  reversal. 

Appeal  from  Des  Moines  circuit  court. 

This  is  an  action  of  forcible  entry  and  detainer  originally  brought  before  a 
justice  of  the  peace,  where  it  was  decided  in  favor  of  defendant.  Upon  an 
appeal  to  the  circuit  court,  a  like  judgment  was  entered,  and  plaintiff  ap- 
pealed  to  this  court. 

P,  Henry  Smythe  &  Son  and  John  /•  Seerley,  for  appellant.  Poor  dk  Bald- 
win, for  appellee. 

Beck,  J.  1.  The  controlling  question  in  the  case  involves  the  existence 
of  a  lease  under  which  defendant  chiims.  The  property  in  controversy  is  a 
store-house  which  defendant  had  occupied  for  several  years  under  a  lease  ex- 
ecuted by  the  owner,  Mrs.  Etteen,  plaintiff's  grantor.  The  lease  having  ex- 
pired, defendant  claims  that  he  had  again  rented  the  property  of  Mrs.  Etteen 
for  a  term  of  years  prior  to  the  sale,  and  conveyance  to  plaintiif.  Plaintiff 
denies  this,  and  claims  that  defendant  holds  over  after  the  expiration  of  the 
first  lease. 

2.  The  evidence  satisfactorily  shows,  or  at  least  is  sufficient  to  support  thd 
finding  which  we  are  authorized  to  presume  was  made  by  the  district  courts 
that  Mrs.  Etteen,  before  the  sale  and  conveyance,  had  rented  the  property  to 
defendant  for  a  term  of  yeara  by  a  written  lease.  The  evidence  shows  that, 
on  the  tenth  day  of  March,  defendant  rented  the  property  of  Mrs.  Etteen 
.  through  her  agent,  Fegan,  who  about  that  time  delivered  to  plaintiff  a  writ- 
ten lease  purporting  to  be  signed  by  her.  It  appears  that  defendant  regarded 
this  instrument  as  a  duplicate  of  the  lease,  and  his  counsel  claim,  while  not 
denying  that  Mrs.  Etteen  did  not  write  her  signature  thereto,  which  was 
dope  by  Fegan,  that  he  was  authorized  so  to  do,  having  full  authority  to  rent 
the  property  and  execute  a  lease  therefor.  We  find  it  unnecessary  to  deter- 
mine whether  Fegan  was  authorized  to  execute  the  lease,  for  the  reason  that 
it  is  shown  by  the  testimony  of  Mrs.  Etteen  that  before  the  conveyance  to 
plaintiff  she  did  sign  a  lease  presented  to  her  by  Fegan,  which  clearly  ap- 
pears to  be  a  duplicate  of  the  instrument  given  to  defendant.  This  was  some 
time  after  the  instrument  was  delivered  to  defendant,  and  after  Mrs.  Etteen 
had  contracted  to  sell  the  property  to  plaintiff,  but  before  she  had  conveyed 
it  to  him.  Upon  this  testimony  the  circuit  court  may  well  have  found  that 
defendant  held  as  a  tenant  for  a  term  of  years  under  a  written  lease.  The 
fact  that  Fegan  had,  before  the  execution  of  the  lease  by  Mrs.  Etteen,  deliv- 
ered to  defendant  an  instrument  which  purported  to  be  either  a  duplicate  or 
a  copy  of  the  lease,  and  was  so  regarded  by  defendant,  does  not  have  the  ef- 

^  Respecting  possession  and  occupation  of  land  being  notice  of  existing  or  claimed 
equities  on  the  part  of  the  party  in  possession,  see  Hansen  v.  Berthelson,  (Neb.)  ante^ 
423,  and  note,  427. 
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feet  to  avoid  or  defeat  the  lease  afterwards  signed  by  her.  Mrs.  Etteen  made 
two  written  contracts  for  the  sale  of  the  property  to  plaintiff,  both  after  de- 
fendant had  received  the  duplicate  or  the  copy  of  the  lease.  The  lease  was 
executed  before  the  property  was  conveyed  to  defendant.  Were  the  contro- 
versy for  the  possession  of  the  property  between  Mrs.  Etteen,  no  conveyance 
having  been  made  by  her,  and  defendant,  there  could  be  no  question  of  de- 
fendant's right  to  hold  it  under  the  lease.  Plaintiff  stands  in  no  better  po- 
sition. Before  he  made  the  first  contract  with  Mrs.  Etteen,  defendant  had 
received  the  duplicate  or  copy  of  the  lease,  and  claimed  to  hold  it  as  a  tenant 
for  a  term  of  years.  He  proceeded  at  once  to  make  improvements  or  repairs 
upon  the  property.  His  possession  gave  notice  of  the  rights  he  claimed,  and 
plaintiff,  upon  inquiry  of  defendant,  which  prudence  and  duty  both  required, 
would  have  been  informed  that  defendant  claimed  to  hold  the  property  under 
a  lease.  Plaintiff  is  charged  with  notice  of  defendant's  rights.  We  think, 
indeed,  that  the  evidence  t^nds  to  show  that  plalutiff  had  actual  notice  of  de- 
fendant's rights  before  either  the  contract  or  the  conveyance  was  made.  He 
certainly  had  such  notice  before  the  last  contract  was  entered  into,  and  be- 
fore the  deed  was  executed.  That  contract  provides  that  he  shall  protect 
Mrs.  Etteen  against  all  claims  of  damages  by  the  tenant,  and  shall  defend  for 
her  any  action  that  may  be  brought  therefor,  and  he  undertakes  to  be  at  all 
expenses  incurred  in  ejecting  the  tenants.  Another  significant  circumstance 
is  that  the  deed  and  the  last  contract  were  antedated,  to  show  their  execution 
before  the  lease  to  defendant  was  signed  by  Mrs.  Etteen.  The  deed,  or  rather 
deeds,  for  she  made  two,  were  acknowledged  on  the  twenty-second  of  March, 
and  it  is  conceded  that  they  were  executed  on  that  day,  but  it  is  shown  in  the 
body  of  the  instruments  that  they  were  executed  on  the  13th.  There  is  no 
direct  evidence  as  to  the  day  of  the  execution  of  the  second  contract.  An  in- 
ference mny  well  be  drawn  that  it  was  signed  on  the  same  day,  but  after  the 
execution  of  the  lease  to  defendant.  These  circumstances  authorize  the  con- 
clusion that  plaintiff  had  actual  knowledge  of  the  rights  of  defendant  under 
the  lease.  The  expedient  of  antedating  the  instrument  was  intended  as  a 
protection  against  the  enforcement  of  these  rights. 

3.  Plaintiff  objected  to  the  introduction  in  evidence  of  the  copy  or  du- 
plicate of  the  lease  to  defendant.  Ko  grounds  of  objection  are  shown  by  the 
abstract,  further  than  that  it  was  claimed  to  be  "incompetent. "  Counsel  for 
plaintiff  now  regard  it,  not  as  a  duplicate,  but  a  copy,  and  insist  that  it  was 
erroneously  admitted,  for  the  reason  that  the  existence  of  the  original  had  not 
been  proved  and  its  absence  accounted  for  by  defendant.  Assuming  coun- 
sel's position  to  be  correct,  that  the  existence  of  the  lease  should  have  been 
shown,  and  defendant's  inability  to  produce  it  proved,  yet  its  admission  is 
error  without  prejudice,  for  the  reason  that,  during  the  progress  of  the  trial, 
Mrs.  Etteen  in  her  evidence  on  behalf  of  plaintiff,  testified  that  she  signed 
the  lease  and  afterwards  destroyed  it.  As  it  was  thus  shown  that  the  lease 
was  executed,  and  was  not  in  existence  at  the  time  of  the  trial,  no  possible 
prejudice  resulted  to  plaintiff  by  admitting  the  copy  in  evidence  before  the 
introduction  of  the  proof  of  these  facts. 

Other  questions  argued  by  counsel  need  not  be  considered,  for  the  reason 
that  the  views  we  have  presented  are  decisive  of  the  case.  The  judgment  of 
the  circuit  court  is  affirmed. 
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Dows  and  others  v.  Blanohabd  and  others. 

Filed  April  7,  1886. 

MoKTGAGiD—FoRKCLosuEB— Right  of  LiicNHOLDKRS  TO  Redeem. 

Under  section  3106  of  the  Iowa  Code,  where  the  holder  of  a  third  Hen  seeks  to  re- 
deem land  from  a  sale  under  a  first  lien,  he  must  pay  to  the  holder  of  the  certificate 
of  purchase,  where  he  is  also  the  holder  of  the  second  lien,  the  amount  paid  for  the 
land,  added  to  the  amount  of  hv(  own  lien.    Wilson  v.  CbriA/tn,  22  Iowa,  452«  followed. 

Appeal  from  Union  circuit  court. 

Action  in  equity,  the  object  of  which  is  to  determine  whether  the  plaintiff 
or  the  defendant  the  Citizens'  Bank  of  Greenfield  is  entitled  to  a  sherilf 's 
deed  to  certain  real  estate  sold  on  execution.  There  was  a  decree  for  the 
plaintiff,  and  the  defendant  bank  appeals. 

/>.  W.  Church  and  J.  B,  McCauglian,  for  appellant.  T.  M,  Stewart,  for  ap- 
pellee. 

Seevbrs,  J.  There  is  no  dispute  as  to  the  facts,  and  this  controversy  was 
determined  in  the  circuit  court  on  demurrer  to  the  answer.  In  June,  1882, 
one  Johnson  was  the  owner  of  certain  real  estate  on  which  there  was  a  mort- 
gage to  one  Lombard  executed  in  1878.  On  the  twenty-fourth  diiy  of  June, 
1882,  the  plaintiff  caused  the  real  estate  to  be  attached  for  the  sum  of  S15,- 
000,  in  an  action  against  Johnson  in  which  a  judgment  was  claimed  for  847,- 
000.  In  September,  1884,  the  plaintiff  obtained  judgment  for  upwards  of 
$43,000.  In  September,  1882,  the  bank  obtained  a  judgment  against  John- 
son. The  Lombard  mortgage  was  foreclosed,  and  the  premises  sold  under 
the  decree  in  November,  1883,  to  the  plaintiff,  who  was  the  highest  bidder 
at  the  sale,  to  whom  a  certificate  of  purchase  was  issued.  Within  the  time 
provided  by  statute  the  bank  undertook  to  redeem  from  the  sale  under  the 
Lombard  mortgage  by  paying  to  the  clerk  the  amount  the  plaintiff  bid  at  the 
sale,  with  interest.  The  plaintiff  refused  to  accept  the  money,  and  denied 
that  redemption  had  been  made,  and  this  is  the  question  we  are  required  to 
determine. 

It  will  be  observed  that  the  plaintiff  was  a  purchaser  under  the  senior  lien, 
and  the  holder  of  the  second  lien  on  the  real  estate  in  controversy.  Incident- 
ally a  claim  is  made  that  an  attachment  of  real  estate  does  not  create  a  lien 
thereon.  As  to  this  we  think  there  is  no  doubt,  and  shall  not  stop  to  discuss 
it.  The  bank  was  the  holder  of  the  third  lien,  and  as  such  attempted  to  re- 
deem by  paying  the  first  and  ignoring  the  second  lien,  although  both  the  first 
and  second  liens  were  held  by  the  same  person.  It  is  useless  to  discuss  wliat 
the  rights  of  the  parties  would  be  if  the  first  and  second  liens  had  been  held 
by  different  persons.  So,  as  to  what  the  parties'  rights  would  be  in  case  the 
plaintiff,  as  second  lienholder,  had  redeemed  from  the  sale  under  the  prior 
lien.  It  is  also  useless  to  discuss  questions  that  may  arise  or  be  anticipated 
under  this  statute;  for  owing  to  the  subject-matter  contemplated  in  the  stat- 
ute, and  the  great  difiSculty  in  construing  it,  as  heretofore  adverted  to  by  this 
court,  we  deem  it  best  to  confine  oui-selves  to  a  determination  of  the  precise 
question  involved.  It  is  conceded  by  counsel  for  the  appellee  that  the  bank 
had  the  right  to  redeem.  This  being  conceded,  the  only  question  is  whether 
the  bank  paid  to  the  clerk  a  sufficient  amount  to  effect  redemption.  It  cer- 
tainly did  if  it  could  ignore  or  disregard  the  second  or  attachment  lien  held 
by  the  plaintiff.  The  statute  provides  that  creditors  may  redeem  from  each 
other,  and  "the  terms  of  redemption  in  all  cases  will  be  the  reimbursement 
of  the  amount  paid  by  the  then  holder  added  to  the  amount  of  his  own  lien." 
Code,  §  3106.  The  plaintiff  was  the  holder  of  the  certificate  of  purchase. 
Now,  the  bank,  to  redeem,  must  pay  the  plaintiff  the  amount  he  was  entitled 
to  as  such  holder,  and  thereto  must  be  added  the  amount  due  the  plaintiff  as 
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lienholder.  Such  seems  to  be  the  express  language  of  the  statute,  which  is 
made  applicable  to  this  case,  and  all  other  cases. 

We  are  aware  that  much  can  be  said,  and  many  reasons  have  been  strongly 
urged  in  argument,  against  this  construction  of  the  statute,  and  it  is  perhaps 
true  that  none  can  be  adopted  which  would  be  free  from  grave  objections.  If 
the  question  under  consideration  was  now  for  the  first  time  presented,  we  pos- 
sibly' might  be  unable  to  agree  as  to  its  proper  solution.  But,  as  we  under- 
stand, the  precise  question  in  this  case  was  determined  in  Wilson  v.  Conklin, 
22  Iowa,  452.  In  that  case  the  plaintiff  was  the  holder  of  the  certificate  of 
purchase,  which  was  the  first  lien.  He  also  was  the  holder  of  the  second  lien. 
The  holder  of  the  third  lien  attempted  to  make  redemption  by  paying  the  first 
lien  and  Ignoring  the  second.  It  was  held  that  he  could  not  redeem  without 
paying  the  liens  held  by  the  plaintiff,  both  of  which  were  prior  to  his. 

We  are  aware  that  until  judgment  has  been  obtained  in  the  action  in  which 
the  attachment  issued  it  may  be  difficult  to  tell  how  much,  if  anything,  a 
person  seeking  to  redeem  must  pay.  But  as  under  the  statute  the  attachment 
constitutes  a  lien,  the  difficulty  in  ascertaining  the  amount  of  the  lien  will 
not  authorize  the  courts  in  ignoring  the  statute.  The  ingenuity  of  counsel, 
without  serious  doubt,  we  think,  will  be  able  to  overcome  the  difficulty;  but 
if  not,  the  needed  relief  must  be  granted  by  the  law-making  branch  of  the 
government.  There  is  no  other  question  in  the  case  that  demands  our  atten- 
tion, and  for  the  reasons  stated  the  judgment  of  the  circuit  court  must  be  af- 
firmed. 


Clark  v.  Taylor  and  others. 

Filed  April  7.  1886. 

Partnebship — Dissolution— Release  of  Retibino  Partner  Induced  by  Fbaudulent 
Concealment  of  Facts. 

Where,  on  the  dissolution  of  a  partnership,  a  creditor  of  the  firm  is  induced  to 
release  the  retiring  member  of  the  firm  from  liability  on  a  firm  debt,  and  look  to 
the  continuing  partner  for  payment,  such  contract  of  release  will  not  be  binding 
on  the  firm  creditor  where  it  was  procured  by  fraudulent  concealment  of  facte 
which,  if  known,  would  have  prevented  the  securing  of  such  release. 

Appeal  from  Jasper  district  court. 

The  plaintiff  is  a  banker,  and  he  seeks  by  this  action  to  recover  of  defend- 
ants a  balance  alleged  to  be  upon  a  bank  account  against  the  defendants. 
There  was  a  trial  to  the  court  without  a  jury,  and  a  judgment  for  the  plain- 
tiff.   Defendants  appeal. 

Winslotv  eft  Varnum,  for  appellants.    Alanson  Clark,  for  appellee. 

BoTHROGK,  J.  1.  The  district  court  made  a  finding  of  facts  in  the  case, 
which  we  here  copy: 

"That  at  about  the  middle  of  March,  1884,  and  for  some  time  prior  thereto, 
the  defendants  Robert  McKinley  and  George  W.  Taylor  were  doing  business 
as  partners  at  Newton,  Iowa,  under  the  firm  name  of  Taylor  &  McKinley, 
and  in  the  husiness  of  buying  grain  at  said  place;  and  during  that  time  plain- 
tiff was  engaged  in  the  business  of  banking  at  said  place,  and  during  said 
time  defendants,  in  their  firm  name,  kept  an  account  at  plaintiff's  bank,  and 
were  permitted  to  make  overdrafts  from  time  to  time;  the  money  thus  used 
being  principally  used  in  buying  grain,  and  being  usually  repaid,  in  whole 
or  in  part,  by  the  proceeds  of  the  sale  of  such  grain  in  Chicago. 

"(2)  That  about  the  middle  of  March,  1884,  the  defendant  Robert  McKinley 
informed  the  plaintiff  that  a  dissolution  of  the  firm  of  Taylor  &  McKinley 
was  being  talked  of  between  the  partners,  and  asked  plaintiff  if  he  would 
carry  him  (McKinley)  for  two  thousand  dollars  if  the  oveitlraf t  (which  then 
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amounted  to  about  six  thousand  dollars)  was  reduced  to  two  thousand  dol- 
lars, and  the  firm  property  turned  over  to  him,  (McKiiiley,)  and  plaintiff  an- 
swered that  he  would,  or  that  it  would  be  all  right. 

"(3)  That  defendant  Taylor  also  talked  with  plaintiff  about  what  the  part- 
ners were  going  to  do,  and  plaintiff  informed  Taylor  of  what  McKinley  had 
said,  as  above  stated,  and  Taylor  then  requested  plaintiff  to  take  a  moi*tgage 
on  the  firm  property  when  it  should  be  turned  over  to  McKinley,  but  plain- 
tiff did  not  promise  or  agree  to  do  so. 

"(4)  That  thereafter,  and  about  the  ninth  day  of  April,  1884,  Taylor  con- 
veyed and  transferred  to  McKinley  the  partnership  property,  and  left  the 
deeds  or  instruments  of  transfer  at  plaintiff's  bank  with  the  cashier,  plain- 
tiff's son,  for  McKinley,  and  they  were  soon  thereafter  taken  therefrom  by 
McKinley. 

"(5)  Th«at  the  overdraft  had  not  yet  been  reduced  to  82,000,  and  before  it 

was  so  reduced,  and  on  about  the day  of  April,  1884,  plaintiff  heard 

it  rumored  that  defendants  had  been  dealing  in  grain  on  the  board  of  trade. 
In  Chicago,  and  had  thereby  lost  large  sums  of  money;  and  upon  the  atten- 
tion of  defendants  being  called  to  such  rumor  by  plaintiff,  they  made  no  de- 
nial of  the  correctness  of  the  rumor;  and,  as  a  matter  of  fact,  either  the 
firm  or  McKinley,  with  the  knowledge  of  Taylor,  had  been  dealing  in  op- 
tions in  grain  on  the  board  of  trade  in  Chicago  at  the  time  of  the  talk  with 
plaintiff  about  reducing  the  overdraft  to  $2,000,  and  there  was  an  actual  loss 
to  McKinley  thereby  of  from  one  to  two  thousand  dollars;  all  of  which  was 
concealed  from  plaintiff,  and  not  known  to  him  until  after  the  transfer  to 
McKinley  of  the  firm  property. 

"(6)  That  the  business  formerly  conducted  by  said  firm  was,  after  said  trans- 
fer of  the  firm  property  to  McKinley,  carried  on  by  him  alone,  and  the  deal- 
ings with  plaintiff  in  relation  thereto  kept  or  entered  in  his  individual  account 
with  plaintiff's  bank;  but  it  does  not  appear  from  the  evidence  that  the  bal- 
ance of  the  amount  due  from  the  firm  was  ever  transferred  to  this  individual 
account;  and  the  partnership  was  dissolved  as  between  the  partners  on  or 
about  April  1,  A.  D.  1884. 

"(7)  That  plaintiff  never,  at  any  time,  expressly  agreed  or  promised  to  re- 
lease defendant  Taylor,  or  to  carry  defendant  McKinley,  for  the  identical 
32,000  tliat  might  be  remaining  due  from  the  firm  after  the  overdraft  was  re- 
duced to  that  amount;  but  it  is  a  fair  inference  from  all  the  evidence,  and  is 
so  found  as  a  fact,  that  it  was  understood  between  all  the  parties  that  plain- 
tiff would  carry  defendant  McKinley  for  such  82,000  the  same  as  he  hjid  be- 
fore been  carrying  the  firm,  as  soon  as  the  overdraft  was  reduced  to  that 
amount. 

"(8)  That  defendant  Taylor,  at  the  time  he  transferred  the  partnership 
property  to  McKinley,  did  not  understand  or  expect  that  he  was  or  would  be 
thereby  released  from  all  liability  for  the  remainder  of  the  partnership  in- 
debtedness, but  did  expect  that  plaintiff  would,  by  mortgage  or  otherwise,  se- 
cure the  $2,000  remainder  or  said  partnership  property  to  the  extent  that  the 
same  could  be  thus  secured,  but  plaintiff  never  expressly  agreed  to  so  secure 
the  same. 

"(9)  That  the  value  of  said  partnership  property  was  talked  over  between 
plaintiff  and  McKinley  during  the  time  they  were  talking  of  reducing  the 
firm  account  to  $2,000,  and  having  such  transfer  made;  but  the  evidence 
does  not  show  what  estimate  was  placed  upon  it,  nor  what  its  actual  value 
was;  but  does  show,  and  it  is  found  as  a  fact,  that  all  of  said  property  trans- 
ferred to  McKinley  was  still  owned  by  him  free  from  incumbrance  at  the  time 
of  the  trial  of  this  case,  except  grain,  which  was  sold  and  proceeds  applied 
towards  reducing  said  $2,000,  and  except  about  one-half  of  the  oorn-crib, 
which  one-half  was  of  the  value  of  $200. 

**(9j^)  That  the  balance  due  on  said  firm  account  was  reduced  to  $1,946.85 
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by  the  first  day  of  July,  1884,  and  there  was  that  amount  due  plaintiff  thereon 
at  the  time,  and  no  further  payments  have  been  made  since  that  time. 

"(10)  That  at  the  time  said  partnership  property  was  transferred  the  bal- 
ance of  said  firm  account  had  not  been  reduced  to  $2,000,  but  to  very  nearly 
that  amount,  and  no  further  payments  were  made  thereon  by  defendant 
Taylor  after  said  transfer. 

''(11)  That  after  said  transfer,  and  after  learning  that  said  firm  or  McKin- 
ley  had  been  dealing  in  options  on  the  board  of  trade,  as  before  stated,  plain- 
tiff refused  to  further  carry  McKinley  for  said  balance,  and  requested  pay- 
ment or  security  therefor  from  defendant  Taylor,  which  was  refused  by  him. 

''(12)  That  it  had  been  the  practice  or  custom  while  the  firm  was  doing 
business  to  give  promissory  notes  from  time  to  time  for  the  amount  of  over- 
draft, or  parts  thereof,  which  notes  provided  for  the  payment  of  interest  at 
ten  per  cent,  per  annum,  and  interest  was  paid  on  account  for  at  that  sale ; 
and  after  the  transfer  of  said  property,  and  after  the  firm  ceased  to  do  busi- 
ness, and  on  or  about  the  fifth  day  of  August,  1884,  the  following  instrument 
<of  writing  was  signed  by  the  defendant  McKinley,  alone,  to-wit: 

''^It  is  hereby  stipulated  and  agreed  that  the  amount  due  the  banking-house 
of  D.  L.  Clark,  from  Taylor  &  McKinley,  on  the  overdraft  of  said  Taylor  & 
McKinley,  July  1,  1884,  is  two  thousand  and  seventy-two  and  25-100  dollars, 
($2,072  25-100,)  and  that  said  overdraft  is  drawing  interest  at  the  rate  of  ten 
per  cent,  per  annum.  This  statement  is  signed  in  my  own  name,  and  not  in 
the  firm  name  of  Taylor  &  McKinley,  because  I  am  not  certain  that  1  have  a 
right  to  sign  the  firm  name  to  the  same.  B.  MoKinley. 

""*  August  5,  1884.' 

'^  And  there  was  no  other  or  different  agreement  in  writing  to  pay  any  par- 
ticular rate  of  interest  on  such  overdrafts. 

"(13)  That  it  was  agreed  between  the  partners  about  the  time  plaintiff 
agreed  to  carry  McKinley  for  the  $2,000,  or  soon  thereafter,  that  Taylor  should 
pay  $2,000  on  the  then  amount  of  the  overdraft,  and  McKinley  pay  the  bal- 
ance, to  reduce  it  to  the  $2,000,  and  McKinley  to  assume  the  payment  of  Uie 
remaining  $2,000,  and  Tajlor  to  transfer  to  McKinley  the  partnership  prop- 
erty, consisting  of  elevator,  cribs,  a  town  lot,  and  some  grain;  and  plaintiff 
knew  that  substantially  this  arrangement  was  beipg  talked  of,  but  did  not 
know  it  had  been  agreed  upon  until  after  the  transfer  of  said  property. " 

It  will  be  seen  by  the  foregoing  facts  that  the  controversy  was  whether 
€reorge  W.  Taylor  was  released  from  the  debt  of  the  partnership  to  the  plain- 
tiff. The  court  found  as  a  conclusion  of  law  that  he  was  not  discharged  from 
liability.  The  findings  of  fact  are  f ullj  supported  by  the  evidence,  and,  with- 
out further  comment,  we  may  here  say  that  the  objections  taken  by  appel- 
lants to  certain  evidence  introduced  by  the  plaintiff  do  not  appear  to  us  to  be 
well  taken.  We  think  the  rulings  of  the  court  pending  the  trial  were  cor- 
rect. 

2.  The  petition  in  the  case  was  an  ordinary  petition  upon  a  banker's  ac- 
count. The  answer  set  up  the  defense  that  Taylor  had  been  discharged  from 
all  liability  upon  the  account.  The  defendant,  by  way  of  reply  to  said  de- 
fense, set  up,  in  substance,  that  he  did  agree  with  McKinlej  to  carry  him 
for  $2,000;  that  at  that  time  the  firm  of  Taylor  &  McKinley  was  reported  to 
be  financially  good,  solvent,  and  perfectly  responsible  for  their  debts;  and 
that  plaintiff  did  say  to  McKinley  that  he  would  carry  him  for  $2,000;  that 
shortly  thereafter  the  defendants  Taylor  &  McKinley  and  the  individuals 
thereof  lost  heavily  in  option  dealings,  in  an  amount  larger  than  the  debt 
now  due  plaintiff,  and  plaintiff  thereupon  declined  and  refused  to  carry  Mc- 
Kinley for  the  debt,  or  any  part  thereof;  that  Taylor  well  knew  that  McKin- 
ley was  financially  embarrassed,  and  had  lost  large  sums  of  money  in  option 
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dealings,  and  concealed  tbe  same  from  the  plaintiff;  and  that  the  arrange- 
ment to  carry  McKinley  was  "ready  for  a  denial  by  plaintiff,  and  espe- 
cially so,  upon  discovery  that  the  said  McKinley  had  only  a  fictitious  credit 
and  standing,  and  had  in  fact  lost  a  large  amount  of  his  property  in  option 
deals.''  There  was  an  amended  reply,  which  set  up  that  the  contract  of  re- 
lease set  up  in  the  answer  was  without  consideration,  and  within  the  statute 
of  frauds.  But  as  we  think  the  cause  must  be  determined  without  a  con- 
sideration of  these  questions,  they  need  not  be  further  referred  to. 

In  our  opinion,  the  judgment  of  the  court  may  well  be  approved  upon  the 
ground  that  the  release  of  Taylor  was  a  fraud  upon  the  plaintiff,  and  there- 
fore void.  The  reply  is  vigorously  assailed  by  counsel  for  the  defendants  as 
not  being  a  good  plea  in  fraud.  It  is  true  that  it  does  not,  in  terms,  aver  that 
plaintiff  was  induced  to  agree  to  carry  McKinley  for  the  82,000  by  reason  of 
the  concealment  of  the  fact  that  he  and  Taylor  had  been  dealing  in  options, 
and  had  suffered  loss  thereby;  but  it  does  charge  that  Taylor  concealed  that 
fact  from  the  plaintiff,  and  that  the  firm  was  then  supposed  to  be  financially 
sound,  and  that  whatever  promise  he  made  was  to  extend  credit  subject  to 
be  recalled  upon  discovery  of  the  fact  that  McKinley  had  lost  largely  in  op- 
tion deals.  Now,  it  may  be  admitted  that  the  plea  of  fraud  is  not  artistically 
drawn,  and  yet,  after  verdict  and  judgment,  and  without  any  motion  in 
arrest,  we  are  inclined  to  think  that  it  would  be  rather  a  rigid  rule  to  hold 
that  the  judgment  should  be  reversed  on  this  ground.  If  the  question  be- 
fore us  was  upon  a  ruling  upon  a  demurrer  to  the  reply,  a  different  ruling 
might  be  required.  It  is  true  defendants  objected  to  the  evidence  as  to  the 
option  deals,  but,  in  the  absence  of  some  attack  upon  the  reply,  we  think  the 
evidence  was  properly  admitted  upon  the  ground  that  while  the  direct  charge 
is  not  made  that  but  for  the  concealment  plaintiff  would  not  have  promised 
to  carry  McKinley,  yet  that  fact  is  as  plainly  pleaded  as  it  could  be  without  a 
direct  charge  in  terms. 

Having  reached  this  conclusion,  there  is  little  more  necessary  tb  be  said. 
These  defendants  do  not  pretend  that  any  bank  would  knowingly  carry  any 
dealer  in  produce  who  engages  in  gambling  transactions  upon  the  Chicago 
Board  of  Trade,  or  elsewhere;  and  having  engaged  in  that  business,  and  lost 
thereby,  and  concealed  that  fact  from  the  plaintiff,  they  cannot  be  allowed  to 
claim  that  the  plaintiff  is  bound  to  comply  with  a  promise  to  release  one  of 
them  in  ignorance  of  their  losses  thus  sustained.  They  obtained  large  ad- 
vances from  the  plaintiff  in  the  belief  on  his  part  that  they  were  engaged  in 
the  legitimate  business  of  purchasing  grain  and  moving  it  to  market;  and 
they  did  this,  as  the  evidence  shows,  in  direct  violation  of  an  agreement  be- 
tween them  and  the  plaintiff  when  he  gave  them  credit  that  they  were  not  to 
take  any  risks  in  options.    Affirmed. 
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Coles  v.  County  Com'ks  of  Washington  Co, 

Filed  April  6, 1886. 

1.  Mortgage  — Act  Allowing   Mortgagee  to  Recover  Void  Taxes  Paid  by  Him, 

Valid. 

Gen.  Laws  1885,  c.  261,  which  provides  for  the  reinibureenient  of  taxes  paid  by 
niortjragees  in  certain  cases  where  such  taxes  have  been,  or  hereafter  shall  be,  ad- 
judged void,  is  by  its  terms  retroactive  in  its  operation,  and  is  not  nnconstitutional 
as  a])]>licd  to  cases  arising  before  the  passage  of  the  act. 

2.  Same— Action  to  Enforce  Lien  under  Act — Finding. 

Where,  in  an  action  to  foreclose  a  mortgage  and  to  enforce  a  lien  for  taxes  paid 
by  the  mortgagee  under  Gen.  St.  c.  11,  }  104,  the  court  found  specially  the  existence 
of  cert^jiii  irregularities  and  defects  in  the  tax  proceedings,  which  it  held  to  be  fatal 
to  Ins  riglit  to  tlie  relief  sought,  held,  sufficient  to  brin^  the  case  within  the  provis- 
ions of  the  act  in  question,  though  such  taxes  were  not  in  express  terms  "  adjudged 
void.'* 

GiLFiLLAN.  C.  J.,  dissents. 

Appeal  from  an  order  of  the  district  court,  Washington  county,  sustaining 
demurrer. 

SearleH,  Ewing  &  Gail,  for  appellant,  Margaret  Coles.  Ira  W,  Castlcy  for 
respondent,  county  of  Washington. 

Vandekbubgh,  J.  The  plaintiff  purchased  and  received  a  deed  of  certain 
premises,  being  a  block  of  land  in  the  city  of  Stillwater.  The  title  of  her 
jjrantor  was  obtained  under  a  foreclosure  sale,  which  at  the  time  of  such  pur- 
chase, though  apparently  valid  and  suthcient  to  pass  the  title,  was  in  fact 
void  on  account  of  matter  dehors  the  record,  and  entirely  unknown  to  tlie 
plaintiff;  and  it  appears  to  have  been  so  adjudged.  Coles  v.  Yorks,  28  Minn. 
464;  S.  C.  10  N.  W.  Hep.  775.  Before  the  discovery  of  the  defect  in  her  title, 
and  while  she,  in  good  faith,  believed  herself  the  absolute  owner  of  the  prop- 
erty by  virtue  of  the  foreclosure  proceedings,  she  ascertained  that  the  prem- 
ises were  charged  with  a  large  amount  of  taxes  for  the  years  1862  and  1880, 
and  all  intervening  years,  except  the  year  1873,  amounting  in  all  to  upwards 
of  81,300,  and  which  were  at  the  time  understood  and  believed  by  the  plaintiff 
to  be  a  valid  lien  upon  the  land.  It  having  subsequently  been  found  that  the 
foreclosure  was  invalid  and  insufficient  to  pass  the  title,  plaintiff  procured  a 
formal  assignment  of  the  original  mortgage,  and  the  indebtedness  thereby 
secured,  and  thereupon  proceeded  to  reforeclose  the  same  by  action,  in  which 
the  plaintiff  set  up  the  fact  of  the  payment  of  such  taxes,  and  claimed  to  tack 
tlie  amount  thereof  to  the  amountdue  upon  the  mortgage,  and  to  enforce  the 
lien  thereof  against  the  property.  The  block  of  land  in  question  included  the 
homestead  premises  of  the  mortgagors  in  respect  to  which  the  mortgage 
and  original  foreclosure  were  held  invalid.  A  reforeclosure,  therefore,  be- 
came necessary.  The  court,  upon  issues  joined  and  a  trial  thereon,  adjudged 
tlie  mortgage  a  lien  upon  the  balance  of  the  block  after  the  homestead  was 
set  off,  aud  ordered  a  foreclosure  accordingly;  but  denied  the  plaintiff's  claim 
for  the  taxes  so  paid,  holding  and  determining  that  the  plaintiff  was  not  en- 
titled to  have  such  taxes  adjudged  a  lien  on  the  premises  on  the  ground  of 
irregularities  and  defects  in  the  tax  proceedings;  and  judgment  was  rendered 
in  conformity  with  such  findings. 

By  an  act  of  the  legislature  approved  March  9,  1885,  it  is  provided  and  en- 
acted as  follows:  "Whenever  money  has  been  paid,  or  hereafter  shall  be  paid, 
for  taxes  on  any  land,  by  a  person  who  holds  a  mortgage  on  such  land,  or 
v.27N.w.no.6— 32 
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who,  in  good  faith,  believes  himself  to  be  the  owner  of  such  land  under  a 
mortgage  foreclosure,  which  foreclosure  hag  been,  or  hereafter  shall  be,  de- 
clared void,  the  money  so  paid,  with  interest  from  the  date  of  such  payment 
at  the  rate  of  seven  per  cent,  per  annum,  shall  be  refunded  to  such  person, 
his  executors,  administrators,  or  assigns,  whenever  such  taxes  have  been«  or 
herctifter  shall  be,  adjudged  void  in  an  action  for  the  foreclosure  or  refore- 
closure  of  such  mortgage. "  Section  2  provides  for  the  payment  of  the  same 
by  the  county  treasurer  on  the  order  of  the  county  commissioners,  and  for  a 
reassessment  of  such  taxes  upon  the  lands;  and  section  3  requires  that  the 
moneys  so  refunded  shall  be  charged  to  the  various  taxing  districts  in  the 
proportion  shared  by  them  in  the  amount  originally  paid. 

And  thereafter  the  plaintiff  presented  to  the  defendants,  commissioners  of 
Washington  county,  the  proofs  of  her  claim  under  the  act  just  recited,  in- 
cluding the  proof  of  the  payment  of  the  taxes  and  record  of  the  judgment  de- 
nying her  relief  therefor  against  the  land  on  the  ground  stated.  Their  re- 
fusal to  allow  such  claim  resulted  in  this  action. 

The  plaintiff  insists  that  this  case  falls  within  the  provisions  of  the  act  in 
question.  She  also  claims  that,  independently  of  the  statute,  she  is  entitled 
to  recover  for  money  had  and  received,  which,  under  the  circumstances,  the 
defendants  in  equity  and  good  conscience  ought  not  to  retain.  But  this 
statute  provides  for  an  apportionment  of  the  burden  of  the  reimbursement  of 
such  taxes,  and  for  a  reassessment.  It  is  therefore  important  that  it  should 
be  construed,  and  its  effect  and  validity  determined,  as  respects  the  rights  of 
the  county  in  the  premises. 

1.  The  st<atute  as  a  remedial  one,  and  by  its  terms,  is  intended  to  be  retro- 
active. The  language,  as  will  be  observed,  is:  "Whenever  money  has  been 
paid,  or  hereafter  shall  be  paid,  for  taxes,"  etc.;  and  "whenever  such  taxes 
have  been,  or  hereafter  shall  be,  adjudged  void,"  etc.  In  this  respect  the 
language  and  purpose  of  the  act  resemble  that  construed  by  this  court  in 
State  v.  Cronkhite,  28  Minn.  198,  199;  S.  C.  9  N,  W.  Rep.  681. 

2.  Ko  substantial  objections  can  be  urged  against  the  constitutional  right 
of  the  law-making  power  to  enact  statutes  of  this  kind.  It  is  a  question  of 
policy  of  the  wisdom  of  which  the  legislatue  is,  within  certain  limits,  exclu- 
sively to  judga  In  Toion  of  Guilford  v.  Supervisors^  13  N.  Y.  149,  the  court 
say:  "The  legislature  is  not  confined  in  its  appropriation  of  the  public  mon- 
eys; or  of  the  sums  to  be  raised  by  taxation  in  favor  of  individuals,  to  cases 
in  which  a  legal  demand  exists  against  the  state.  It  can  thus  recognize 
claims  founded  on  justice  and  equity,  in  the  largest  sense  of  these  terms. " 
Cooley,  Const.  Lim.  *226,  *230;  Town  of  Guilford  v.  Supej-visors,  18  Barb. 
640.    See  Blandiug  v.  Burr,  13  Cal.  351,  and  cases  cited. 

In  State  v.  Cronkhite,  supra,  the  statute  under  consideration  related  to  the 
reimbursement  of  purchasera  where  tax  sales  are  adjudged  void,  and  it  was 
there  held  that  "where  a  tax  sale  has  been  declared  void  a  moral  obligation 
arises  to  refund  the  purchaser's  money."  Such  obligation  is  sufficient  to  sup- 
port retroactive  legislation.  Indeed,  the  rule  stated  is  specially  applicable  to 
such  legislation  because,  as  respects  future  transactions,  purchases  or  pay- 
ments must  be  presumed  to  have  been  made  in  reliance  upon  the  conditions 
of  the  existing  statutes.  Fleming  v.  Roverud,  30  Minn.  276;  8.  0.  15  N. 
W.  Rep.  119.  But  the  class  of  cases  provided  for  by  the  act  in  question  pre- 
sents as  strong  claims  for  legislative  recognition  as  the  case  of  purchasers  at 
tax  sales.  It  appears  to  be  the  policy  of  the  state  to  encourage  the  payment 
of  taxes  by  lienholders.  Gen.  St.  c.  11,  §  104.  The  mortgagee  pays  on  the 
faith  of  securing  a  lien,  just  as  the  tax  purchaser  pays  on  the  faith  of  secur- 
ing a  lien  or  title,  the  primary  obligation  to  keep  down  the  taxes  resting  upon 
the  land-owner.  But  unless  a  moi-tgagee  is  able  to  enforce  his  lien  against 
the  land  for  taxes  paid  by  him  thereon,  he  must  lose  the  same  unless  volun- 
tarily refunded  by  the  laud-owner;  and  it  is  clearly  within  the  legislative  dis- 
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oretion  to  provide  for  a  return  to  him  of  such  taxes  by  the  county  where  paid, 
^nd  for  a  reassessment  upon  the  land  chargeable  therewith,  when  bis  lien 
therefor  cannot  be  enforced  because  they  are  found  to  be  invalid.  State  v. 
<:ronkhite,  supra;  Olmsted  Co,  v.  Barber,  31  Minn.  260;  S.  C.  17  N.  W. 
Bep.  473.  And  so,  also,  we  tliink  the  position  of  one  claiming  title  under  a 
foreclosure  sale,  and  paying  taxes  under  the  belief  that  such  sale  is  valid, 
but  which  turns  out  to  be  void,  is  equally  favorable;  for  in  such  ciise  he  may 
be  treiited  as  an  equitable  assignee  who  has  succeeded  to  the  rights  of  the 
mortgagee,  (Johnson  v.  Sandhoff,  30  Minn.  200;  S.  C.  14  N.  W.  IX^\>,  889,) 
and  as  having  paid  taxes  upon  lands  of  another  under  an  honest  mistake  of 
fact  in  respect  to  the  title,  and  his  relation  thereto. 

There  can  be  no  substantial  distinction  between  the  case  of  a  tax  purchaser 
and  the  case  at  bar.  A  tax  purchaser  is  not  a  bona  fide  purchaser,  in  the 
strict  and  proper  legal  sense.  The  rule  caveat  emptor  applies  to  him,  and  he 
takes  all  the  risks  of  his  purchase.  Cooley,  Tax*n  *329,  375.  Such  purchaser 
is  authorized  by  statute  to  pay  and  add  to  the  amount  of  his  bid  subsequent 
delinquent  taxes,  and  statutory  provisions  for  reimbursement  are  sometimes 
made  to  include  such  taxes  also.  As  to  such  taxes  he  is  placed  on  the  same 
footing  as  other  lien  holders ;  but  a  remedial  and  retroactive  statute  which 
provides  for  the  repayment  of  the  purchase  price,  together  with  taxes  subse- 
quently paid,  would  hardly  be  held  valid  as  to  the  former  and  invalid  as  to 
the  latter.  We  think  no  such  distinction  can  be  made,  but  the  claims  are 
equally  just  and  equitable  in  their  character;  and  if  the  lienholder,  in  good 
faith,  pays  such  taxes  by  the  authority  of  the  state,  and  the  lien  therefor 
fails  through  the  invalidity  of  the  tax  proceedings,  he  has  a  claim  founded  in 
justice  and  good  conscience,  which  the  legislature  may  recognize  by  provid- 
ing for  reimbursement,  and  at  the  same  time  justice  may  be  done  to  the  state 
by  providing  for  a  rejissessment,  so  that  the  property  may  not  escape  its  just 
proportion  of  the  public  burdens.  Olmsted  Co.  v.  Barber^  31  Minn.  2t51;  S. 
C.  17  N.  W.  liep.  473. 

The  case  of  i^tate  v.  Foley,  30  Minn.  350,  S.  C.  15  :N".  W  Rep.  375,  is  not 
in  conflict  with  these  views.  It  was  there  held  that  legislation  providing  for 
an  increased  rate  of  interest  upon  suras  paid  by  purchasers  at  tax  sales,  un- 
der statutes  previously  existing  and  providing  for  reimbursement  for  taxes 
declared  invalid,  and  which  statutes  were  therefore  to  be  considered  as  enter- 
ing into  and  forming  part  of  the  contracts  of  purchase,  was  not  supported 
by  any  moral  or  legal  claim  or  duty.  The  case  is  manifestly  distinguish- 
able from  the  case  at  bar. 

Taxes  paid  by  a  mortgagee,  and  to  which  the  statute  in  question  is  intended 
to  refer,  may  be  "adjudged  void"  on  account  of  irregularities  or  omissions  of 
the  officers  who  conduct  the  proceedings,  and  which  are  invalid  and  cannot 
be  enforced  for  such  cause.  In  the  action  to  foreclose  the  mortgage  in  ques- 
tion the  court  did  not,  in  terms,  declare  the  taxes  paid  by  the  plaintiff  to 
be  void,  but  we  think  the  findings  and  judgment  of  the  court  are  sufficient 
to  bring  the  case  fairly  within  the  provisions  of  the  statute.  The  case  be- 
fore the  court*  involved  the  determination  of  the  question,  and  the  court 
finds  the  existence  of  certain  irregularities  and  defects  in  the  proceedings, 
and,  as  a  result  and  legal  conclusion  therefrom,  determines  that  the  plaintiff 
is  not  entitled  to  have  such  taxes  adjudged  a  lien  upon  the  premises.  This 
means  that  bec:uise  of  such  defects  the  mortgagee  was  deprived  of  the  bene- 
fit of  the  statutory  lien  for  the  taxes  |)aid  by  him,  which  was  necessarily 
equivalent  to  holding  them  invalid.  We  think,  though  the  findings  are  some- 
what informal,  that  the  judgment  is  sufficient  to  bring  this  case  within  the 
chiss  for  which  the  statute  in  question  was  intended  to  afford  a  remedy. 

The  propriety  of  the  provisions  of  the  act  requiring  the  reimbursement  to 
be  made  directly  by  the  county  does  not  seem  to  be  questioned  by  the  re- 
:flpondent.    This  question  was  considered,  and  the  validity  of  such  legislation 
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sustained,  in  State  v.  Crankhite,  supra.  It  will  be  remembered,  also,  that 
in  this  act  special  provision  is  made  for  apportioning  the  burden  of  such  re- 
imbursement among  the  proper  political  subdivisions  to  which  the  taxes  had 
been  previously  distributed.  We  hold,  therefore,  that  the  plaintiff  is  entitled 
to  recover  under  the  statute. 

Tliis  disposition  of  tlie  case  renders  it  unnecessary  to  consider  any  other 
grounds  upon  which  plaintiff  bases  a  right  of  recovery.    Order  reversed. 

GiLFiLL AN,  C.  J.  I  dissent.  As  to  cases  arising  before  the  passage  of  the 
law  of  1885,  I  tliink  it  is  invalid  within  the  principles  laid  down  in  State  v» 
Foletj,  30  Minn.  350,  S.  C.  15  N.  W.  Rep.  375,  wliere  the  power  of  the  legjis- 
lature  to  provide  for  payment  of  money  out  of  the  public  treasury  to  an  in- 
dividual is  mtule  to  depend  upon  the  existence  of  some  obligation,  legal  or 
moral,  on  the  part  of  the  state  or  county  to  pay  it.  In  a  case  like  this,  aris- 
ing before  the  act  was  passed,  there  was  certainly  no  legal  obligation.  In  the 
case  of  a  tax  sale,  wliere  the  state  assumes  to  sell  and  the  purchaser  expects 
to  get,  and  pays  his  money  to  get,  the  land,  if  the  latter  does  not  get  what  he 
buys  and  pays  for,^if  the  state  does  not  pass  to  him  what  it  assumes  to  sell, 
and  what  it  receives  his  money  for, — there  may  be  a  moral  obligation  to  re- 
pay. It  arises  out  of  the  contract  which  has  failed.  But  in  receiving  pay- 
ment of  taxes  the  state  makes  no  contracts.  It  does  not  assume  to  transfer 
anything  to  the  person  paying.  He  does  not  expect  to  get  anything  from  the 
state.  As  between  him  and  the  state  the  only  effect  of  the  payment,  and  the 
only  effect  expected,  is  to  discharge  the  laijd  from  its  obligation  to  the  state; 
and  it  does  this  whether  the  person  paying  has  or  has  not  any  interest  in  the 
land;  and  whether  the  taxes  have  been,  or  have  not  been,  regularly  assessed, 
any  person  may  pay  such  taxes,  and  with  his  motive  in  paying  the  state  has 
nothing  to  do.  If  he  pays  because  he  thinks  his  interest  requires  it,  or  be- 
cause he  thinks  he  will  thereby  acquire  some  right  as  against  a  third  person, 
that  is  his  lookout.  The  state  does  not  assume,  by  receiving  the  tax,  to  se- 
cure any  such  advantage  to  him.  I  can  see  no  monil  obligation  to  repay 
in  such  a  case. 


St.  Paul,  M.  &  M.  Ry.  Co.  v.  City  of  Minneapolis. 

Filed  April  7,  1886. 

1.  Municipal  Corporations— Strketr— Extension  over  Railroad  Tracks. 

Under  a  city  charter  conferring  a  general  ])o\ver  to  lay  out  and  extend  streets,  an 
authority  to  extend  the  same  across  the  roadway  of  a  railway  corporatiou  will,  as 
a  general  rule,  be  implied. 

2.  Same — Right  of  Railroad  Company  to  Use  op  Street. 

The  appropriation  of  land  occupied  as  such  roadway  for  a  street  croasing,  iiisuch 
casei*,  is  necessarily  subject  to  the  prior  public  use  of  "the  railway  corporation,  but 
is  not  ordinarily  inconsistent  with  it. 

8.  Same — Decision  of  City  Council — Appeal. 

The  action  of  the  city  council  in  determining  the  necessity  and  propriety  of  ex- 
tending streets  in  such  cases,  if  regular,  is  not  subject  to  judicial  revision  except 
upon  a])peal. 

4.  Same — Assessment  of  Damages — Offsetting  Supposed  Benefits  to  Railroad  Com- 
pany. 

In  the  a«»sessnient  of  damages  for  such  street  crossing  it  is  error  to  offset  supposed 
benefits  to  the  railway  company  for  the  opening  of  such  street  across  such  road- 
way. But  where  a  remedy  is  afforded  by  appeal  for  the  correction  of  erroneous 
assessments,  the  proceedings  are  not  void  for  such  cause. 

6.  Same— Constructive  Notice  by  Publication. 

In  proceedings  in  rem  for  the  condemnation  of  land,  and  the  assessment  of  the 
ow^ners'  damages  therefor,  ft  is  competent  for  the  legislature  to  provide  for  constrac- 
tiye  notice  of  the  proceedings  to  the  parties  iiitere:sted  by  publication. 
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Appe«il  from  an  oixler  of  the  district  court,  Hennepin  county,  overruling 
plaiiitifif'a  demurrer  to  defendant's  answer. 

Benton  d-  Roberts,  for  appellant,  St.  Paul,  M.  &  M.  Ry.  Co.  /.  N.  Cross, 
lor  respondent,  city  of  Minneapolis. 

Vanderburgh,  J.  The  city  council  of  Minneapolis  have  laid  out,  and 
4ire  proceeding  to  open,  a  street  across  the  tracks  and  right  of  way  of  the 
plaintiff  corporation,  within  the  limits  of  the  city.  This  action  is  brought 
to  enjoin  such  proceedings. 

1.  The  plaintiff  claims  that  the  opening  of  the  street  in  question  in  the 
particular  locality  is  unauthorized,  because  the  land  is  alreiidy  appropriated 
4ind  used  by  the  corporation  for  a  public  purpose,  and  that  the  proposed 
further  public  use  of  the  land  for  a  street  would  be  inconsistent  with,  and 
subversive  of,  such  prior  public  use.  The  demurrer  to  the  answer  brings  up 
the  question  as  to  the  sufficiency  of  the  facts  alleged  in  the  complaint  to 
warrant  the  relief  sought.  It  is  evident  that  the  primary  and  principal  pur- 
pose for  which  the  land  in  question  was  acquired  and  is  appropriated  by 
plaiTitiff  is  for  its  roadway,  and  the  passage  of  regular  and  local  trans- 
fer trains.  Two  tracks  have  been  constructed,  and  are  so  used  on  such 
right  of  way,  and  to  accommodate  the  large  and  increasing  business  and 
traffic  of  the  company  other  tracks  are  required,  and  are  contemplated  or 
in  process  of  construction,  to  be  used  "for  the  whole  distance  between 
jSlinneapolis  junction  and  University  switch,"  particularly  for  hauling  and 
transferring  cars,  and  for  business  to  and  from  tlie  milis,  de])ot3,  or  ele- 
vatora  situated  in  the  city,  and  for  standing  room  for  cars  while  awaiting 
transfer  to  points  of  loading  anc)  unloading.  This  is  a  use  of  a  roadway  for 
which  it  is  very  natural  and  convenient  to  appropriate  the  railway  tracks, 
including  side  tracks,  in  large  cities,  for  long  distances;  yet  it  was  never 
considered  that  such  use  was  inconsistent  with  the  right  of  the  public  to 
necessary  street  crossings  over  such  roadway.  The  mere  fact  that  the  pro- 
posed street  extension  will  necessarily  cause  more  or  less  inconvenience  and 
tjxpense  to  the  plaintiff  is  not  of  itself  ground  for  equitable  interference  by 
the  court..  Such  consequences  necessarily  follow  from  street  crossings,  and 
would  have  been  the  same  if  it  had  happened  that  the  street  had  been  laid 
out  before  the  railroad.  The  distance  from  "the  Minneapolis  junction  to 
the  University  switch"  is  not  stated,  but  it  is  manifest  from  the  tenor  of  the 
complaint  that  it  must  be  considerable.  This  is  a  part  of  the  roadway  used 
for  the  passage  and  operation  of  trains  for  traffic.  It  is  not  ground  used 
for  depot  purposes,  or  set  apart  for  storing  cars,  or  exclusively  for  making  up 
trains,  and  the  case  presented  does  not  fall  within  the  rules  laid  down  in 
Railroad  Co,  v.  FaHbault,  23  Minn.  167.  We  have  found  ho  case  extend- 
ing the  doctrine  there  applied  to  necessary  strf^et  crossings  over  the  roadway 
proper  of  a  railway  corporation,  though  the  tracks  be  numerous  and  much 
used.  Boston  &  A.  R.  K.  v.  Ureenbushj  52  N.  Y.  511;  President,  etc,  v. 
Whitehall,  90  N.  Y.  25. 

The  appropriation  made  by  the  city  is,  of  course,  subject  to  the  prior  public 
use;  but  the  two  uses  are  not  necessarily  inconsistent,  and  in  all  ordinary 
cases  may  sUind  together.  The  general  rule  is  that  the  power  to  extend 
streets  across  the  right  of  way  and  tracks  of  a  railway  company  is  implied  in 
the  general  authority  conferred  by  city  charters  for  such  purposes,  without 
express  legislative  provisions  upon  the  subject,  (St.  Paul  Union  Depot  Co.  v. 
J3t.  PatU,  30  Minn.  362;  S.  C.  15  N.  W.  Rep.  684;)  and  we  think  there  is 
jiothing  in  this  case  to  take  it  out  of  the  operation  of  such  general  rule. 

Danger  and  delays  are  necessarily  incident  to  such  crossings,  but  there 
appears  to  be  no  good  reason,  after  all,  why  the  two  public  uses  may  not  be 
so  adjusted  in  practice  as  to  work  no  serious  detriment  to  the  public  interests 
Berved  by  the  corporation,  and  the  risk  and  inconvenience  in  large  meiisure 
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fall  upon  the  traveling  public  using  the  streets  crossed  by  railways.  In  thi» 
instance,  the  appellant  contends  that  the  grade  of  the  street  should  be  raised, 
and  the  tracks  bridged;  but  this  will  be  a  matter  for  the  consideration  of  the 
proper  authorities,  if  experience  shall  demonstrate  its  necessity.  It  is  not 
a  question  which  properly  enters  into  discussion  of  the  case  as  here  presented. 
The  complaint  alleges  that  the  opening  and  extension  of  the  street  "in  tJie 
manner  complaified  of  "  is  wholly  unnecessary,  and  is  not  demanded  by  any- 
public  requirement,  and  that  if  a  street  is  so  required,  it  should  be  constructed 
at  such  grade  as  to  be  carried  over  the  railroad.  The  objection  urged  is  rather 
to  the  manner  of  crossing  than  to  the  propriety  of  opening  the  street  across 
and  beyond  the  tracks,  and  it  is  conceded  that  the  city  council  have  acted  on 
and  determined  the  question.  The  council  are  given  the  general  power  to 
lay  out,  extend,  and  open  streets,  and  it  is  not  questioned  that  the  proceed- 
ings in  this  instance  have  been  regular,  and  in  conformity  with  the  provis- 
ions of  the  charter;  and  it  must  be  presumed  that  the  judgment  of  the  coun- 
cil in  respect  ty)  the  necessity  of  the  extension  of  the  street  in  question  was 
properly  exercised.  The  most  important  question  to  be  considered  in  such 
cases  is  whether  the  new  use  to  which  the  railroad  property  is  sought  to  be 
subjected  by  the  municipal  authorities  is  such  as  to  be  inconsistent  with  the 
prior  public  use.  If  it  is  not,  the  street  may  be  opened  under  the  general 
power  to  condemn  conferred  by  the  charter,  and  the  determination  and  pro- 
ceedings of  the  city  council  in  the  premises,  if  regular,  cannot  be  attacked 
collaterally,  and  are  not  subject  to  judicial  review,  unless  allowed  upon  appeal 
in  the  same  proceeding.  Little  Miami,  etc,,  <&  JT.  R.  Co.  v.  City  of  Bay  ton,  23 
Ohio  St.  519.  If  it  is  inconsistent  with  such  prior  use,  then  there  must  be 
express  legislative  authority  to  proceed  in  the  particular  instance,  or  a  neces- 
sary implication  of  such  authority  t  and  in  the  latter  case  the  necessity  of 
appropriating  the  particular  property  for  the  purposes  of  a  street  would  have 
to  be  shown.  St.  Paul  Union  Depot  Co.  v.  St.  Paul,  30  Minn.  3G3;  S.  C.  15 
N.  W.  Rep.  684.  But  the  general  authority  to  lay  out  and  extend  streets  is 
generally  held  to  be  sufficient  to  warrant  the  action  of  the  proper  authorities  in 
extending  a  street  across  the  roadway  of  a  railway  corporation.  Neio  Jersey^ 
8.  R.  R.y.  Commissioners,  39  N.  J.  Law,  33;  City  of  Bridgeport  V.  Railroad 
Co.,  36  Conn.  265;  Little  Miami,  etc.,  R.  R.  v.  Dayton,  23  Ohio  St.  517.  For 
the  purposes  of  this  case,  therefore,  the  concession  that  the  council  have  reg- 
ularly laid  out  the  street  is  sufficient  evidence  of  the  necessity  for  the  same. 

3.  It  seems  that  the  damages  assessed  and  allowed  to  the  plaintiff  for  the 
appropriation  of  the  land  for  the  extension  of  the  street  is  the  sum  of  one 
dollar.  This  can  only  be  accounted  for  on  the  supposition  that  the  damages 
were  set  off  against  benefits  assessed  by  the  commissioners.  This  was  clearly 
erroneous.  It  is  difficult  to  see  how  plaintiff's  roadway  could  be  benefited 
or  improved  by  such  street  crossing.  But  as  a  remedy  for  an  erroneous  as- 
sessment is  provided  by  appeal  in  such  cases,  the  same  is  not  to  be  deemed 
void  for  such  cause.    New  York  <&  H.  R.  Co.  v.  Morrisania,  7  Hun,  653. 

4.  The  plaintiff  further  complains  that  the  notice  of  the  condemnation 
proceedings,  and  the  assessment  of  damages  provided  by  the  charter,  and  the 
only  notice  in  fact  given  in  this  case,  was  by  publication.  It  is  certainly  re- 
markable that  in  a  matter  so  important  to  the  interests  of  property  holders 
the  legislature  should  have  made  no  further  or  more  adequate  provision  in 
the  charter  for  notice  of  the  pendency  of  proceedings  for  the  assessment  of 
damiiges  in  this  class  of  cases.  But  this  was  a  question  for  the  legislature, 
and  we  do  not  think  the  proceedings  void  because  the  notice  provided  was 
constructive,  or  by  publication.  The  proceedings  are  in  rem,  and  it  is  the 
rule  generally  recognized  that  in  such  cases  the  legislature  may  provide  that 
the  compensation  due  the  owner  of  the  lands  taken  may  be  ascertained  upon 
constructive  notice  merely,  as  well  as  upon  personal  notice.  2  Dill.  Mun. 
Corp.  §  471,  and  cases;  Cupp  v.  Commissioners,  19  Ohio  St.  182;  OumerSr 
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cfe.,  V.  Ifayar,  15  Wend.  376;  People  v.  Mayor,  4  N*.  Y.  441.  This  rule  has 
frequently  been  acted  on  and  adopted  in  the  legialatitm  of  this  state.  In  the 
case  of  ordinary  highways,  provision  is  made  (wisely,  we  think)  for  service 
upon  occupants  of  lands  proceeded  j^igainst,  (Gen.  St.  c.  13,  §  35,)  but  no  dis- 
tinction is  otherwise  made  between  residents  and  non-residents,  whether  the 
lands  are  vacant  or  occupied.    Order  affirmed. 


Leuthold  and  others  v.  Fairchild  and  others. 
Filed  March  31,  1886. 

1.  WlTNE«— COMPELLINO  PaRTY  TO  ANSWER  WRITTEN  InTERROOATORIEB. 

It  is  error  in  the  district  court  to  make  an  order  requiring  a  party  to  answer  writ- 
ten interrogatories  prepared  by  the  opposite  party. 

2.  Warehouseman— Demanding  Grain— Receipts. 

A  demand  by  the  holder  of  a  warehouse  or  elevator  receipt  for  grain  deposited 
for  storing,  for  the  amount  called  for  by  the  receipt,  is  good,  notwithstanding  that, 
by  reason  of  removal  of  grain  by  the  warehouseman,  there  is  not  enough  left  in 
store  to  answer  all  the  receipts. 
S.  Same— Wrongful  Disposition  of  Wheat— Liability  of  Bank— Bill  of  Lading- 
Draft. 

Y.,  a  warehouseman,  having  in  his  warehouse  wheat  deposited  by  others  for  stor- 
ing, shipped  it,  without  their  consent,  on  the  cars  for  Chicajjo ;  took  bills  of  lading, 
in  which  the  Bank  of  K.  was  named  as  consignee;  drew  his  drafts  on  the  parties 
in  Chicago,  for  whom  the  wheat  was  destined ;  procured  the  bank  to  discount  them, 
delivering  to  it  the  bills  of  lading  as  security  for  them.  The  bank  indorsed  the 
bills  in  blank,  and  forwarded  them,  with  the  drafts,  to  its  correspondent  in  Chi- 
cago, and  the  latter,  on  payment  of  the  drafts,  delivered  the  bills  of  lading  to  the 
drawee.  Held,  that  this  did  not  render  the  bank  liable,  as  for  a  conversion,  to  the 
owners  of  the  wheat.  Heid,  also^  that  the  agent  of  the  warehouseman,  who  assists 
him  in  so  disposing  of  the  wheat,  knowing  that  he  is  doing  it  wrongfully,  is  liable  to 
the  owners  of  the  wheat. 

Appeal  from  a  judgment  of  the  district  court,  Dodge  county. 
Taylor  dk  Moses  and  Robert  Taylor,  for  respondents,  Jacob  Leuthold  and 
others.     Chas,  C.  Willaon,  for  appellants,  £.  E.  Fairchild  and  others. 

GiLFiLLAN,  0.  J.  After  the  issues  were  made  in  this  case  the  plaintiffs 
procured,  on  motion,  from  the  court  below,  an  order  requiring  the  defendant 
Fairchild  to  make  answer  to  certain  written  interrogatories  prepared  by 
plaintiffs  for  that  purpose.  The  making  of  this  order  is  alleged  as  error. 
The  interrogatories  were  answered,  but  no  use  was  made  of  the  answers, — 
they  were  not  introduced  on  the  trial;  so  that,  as  that  proceeding  did  not  in 
any  way  affect  the  judgment  appealed  from,  the  error  was  without  prejudice 
so  far  as  concerned  this  appeal.  We  deem  it  proper,  however,  to  say  that 
there  is  no  authority  for  such  an  order.  The  statute  enables  a  party,  by  veri- 
fying his  own  pleading,  to  compel  his  adversary  to  answer  or  reply  to  it  un- 
der oath,  and  to  compel  him  to  exhibit  for  inspection  books,  papers,  and  doc- 
uments in  his  possession,  and  also  to  appear  and  testify  in  his  behalf  as  a  wit< 
ness.  These  are  the  only  means  that  the  statute  has  provided  to  compel 
disclosures  by  the  opposite  party  in  lieu  of  the  means  which  the  system  of 
pleading  in  the  former  court  of  chancery  afforded  by  interrogatories  ap- 
pended to  the  bill  or  answer. 

As  to  the  merits,  the  facts,  briefly  stated,  are:  Up  to  June  2,  1883,  one 
John  Young  owned  a  grain  warehouse  or  elevator,  at  Kasson,  and  was  en- 
gaged in  the  business  of  receiving  into  it,  for  storing,  wheat  of  all  grades 
from  others,  for  which,  as  received,  he  issued  to  the  parties  depositing  wheat 
the  usual  wheat  warehouse  receipts  or  tickets;  and  was  also  engaged  in  buying 
wheat  on  his  own  account, — all  the  wheat  so  deposited  by  others,  and  that 
bought  by  him,  being  commingled  in  the  warehouse  according  to  its  grade, 
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test,  and  condition ;  and  he  also  bought  up,  as  he  had  opportunity,  the  receipts 
or  tickets  so  issued  by  him;  that  for  some  time  prior  to  said  June  2d  he  was 
accustomed  to  ship  by  railroad  to  market,  at  Chicago,  and  there  to  sell,  the 
wheat  in  his  warehouse,  and  so  commingled,  both  that  owned  by  himself  and 
that  held  in  store  for  others.  The  business  of  shipping  it  was  conducted  in 
this  way:  He  placed  the  wheat  on  board  the  cars  at  Kasson;  received  from 
the  railway  company  the  usual  bills  of  lading  for  it,  in  which  the  defendant 
the  bank  was  named  as  consignee;  drew  his  drafts  for  round  sums  in  favor 
of  the  bank  on  the  parties  to  whom  the  wheat  so  shipped  was  to  be  forwardeti ; 
procured  the  bank  to  discount  the  drafts,  delivering  them  to  it  with  the  bills 
of  lading.  The  bank  thereupon,  by  defendant  Fairchild.  its  cashier,  indorsed 
the  bills  of  lading  in  blank,  indorsed  the  draft  to  its  correspondent  at  the 
place  of  destination  of  the  wheat,  and  forwarded  the  bills  and  drafts  attached 
together  to  such  correspondent,  with  instructions  to  present  the  drafts  for 
payment,  and,  if  paid,  to  deliver  them  with  the  bills  to  the  drawee  in  the 
drafts;  and  it  was  so  done.  The  bank,  through  its  officers,  had,  at  all  times, 
knowledge  that  Young  was  receiving  wheat  for  storing  and  issuing  receipts 
or  tickets  therefor,  and  mingling  such  wheat  with  that  purchased  by  himself; 
but  had  no  actual  knowledge  or  notice  of  the  actual  condition  of  the  storage 
accounts,  or  of  the  amount  of  the  outstanding  receipts  or  tickets,  or  of  the 
amount  of  wheat  in  the  elevator,  or  of  the  financial  condition  of  Young. 

E:ich  of  the  plaintiffs  had  deposited  wheat  for  storing  in  said  warehouse, 
and  received  receipts  or  tickets  therefor.  After  such  deposits,  so  much 
wlieat  was  taken  out,  shipped,  and  disposed  of  in  the  manner  aforesaid,  tliat 
on  said  second  day  of  June  there  was  not  enough  remaining  to  meet  all  such 
receipts  or  tickets  outstanding  and  held  by  the  plaintiffs  and  others  than 
Young  on  that  day.  Young  was  insolvent,  and  made  an  assignment  for  the 
beneiit  of  his  creditors  to  defendant  Fairchild,  who  accepted  the  trust;  and 
took  possession  of  the  warehouse,  and  all  the  wheat  remaining  in  it.  After- 
wards each  of  the  plaintiffs  presented  to  Fairchild  his  receipts  or  tickets  for 
wheat,  and  demanded  from  him  the  amount  and  quality  of  wheat  called  for 
by  them,  at  the  same  time  tendering  the  amount  due  thereon  for  storage;  and 
without  taking  any  exception  to  the  form  or  mannSt:  of  such  demands,  he  re- 
fused to  comply  with  them.  During  the  times  aforesaid  one  John  Fern  wiis 
the  agent  and  wheat  inspector  of  Young,  and  assisted  him  in  operating  said 
elevator,  and  managing  the  business  thereof,  and  in  all  the  foregoing  trans- 
actions. 

On  these  facts  (stated  much  more  in  detail  in  the  findings  of  the  court)  the 
court  below  found  as  conclusion  of  law — First,  that  the  refusal  of  Fairchild 
to  deliver,  on  the  demands  made  upon  him,  the  part  of  the  wheat  then  in  his 
possession,  to  which  each  of  the  receipts  or  tickets  presented  to  him  was  en- 
titled, amounted  to  a  conversion  thereof;  second,  that  the  acts  of  Fairchild, 
the  bank,  Young,  and  Fern,  in  the  matter  of  shipping  and  disposing  of  the 
wheat  as  hereinbefore  recited,  amounted  to  a  conversion  by  them  of  so  much 
of  said  wheat  as  was  required  to  meet  the  outstanding  receipts  or  tickets, 
after  applying  the  wheat  on  hand  to  that  purpose;  third,  and  that  the  bank 
and  Fern,  each  of  whom  had  receipts  or  tickets  for  wheat  deposited,  were  not 
entitled  to  share  in  the  wheat  on  hand. 

The  first  of  these  conclusions  is  right.  The  objection  made  to  it  is  that 
the  demand  was  not  good,  because,  as  is  claimed,  it  was  for  more  than  the 
ticket-holder  was  entitled  to  of  the  wheat  then  in  the  hands  of  Fairchild;  that 
it  was  for  the  whole  amount  that  eacli  ticket  called  for,  when  it  should  have 
been  only  for  the  proportionate  share  of  the  wheat  on  hand  which  belonged 
to  such  ticket.  But  it  was  the  best  demand  that  the  ticket-holders  could  m;tke. 
They  could  not  be  expected  to  know  the  state  of  the  warehouse  accounts;  how 
much  wheat  was  on  hand;  and  what  amount  of  receipts  or  tickets  were  out 
standing  against  it,  and  entitled  to  share  in  it.    That  is  for  the  warehouse- 
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man  to  know  when  he  is  called  on  to  deliver  the  wheat  upon  the  tickets, 
which  are  prima  facie  entitled  to  all  they  call  for.  If,  by  reason  of  having 
just  come  into  possession,  Fairchild  did  not  know,  he  would  have  been  enti- 
tled, had  he  asked  it,  to  a  reasonable  time  to  ascertain  the  share  due  on  each 
ticket.  But  he  unqualifiedly  refused  without  asking  for  time.  This  consti- 
tuted a  convei-sion  of  the  wheat  on  hand  that  belonged  to  the  tickets  pre- 
sented. 

No  question  is  made  that  as  to  Young  the  second  conclusion  is  right.  As 
to  the  wheat  covered  by  this  conclusion,  the  bank  and  Fairchild,  who  acted 
as  its  cashier  and  agent,  stand  on  the  same  footing.  The  question  as  to  their 
liability  is  of  great  practical  importance.  If  banks  and  bankers  cannot  take 
security  through  the  bills  of  lading  upon  grain  shipped,  for  the  advances 
made  by  them  to  the  shipper,  not  meddling  with  the  grain  itself,  without  be- 
<;oniing  liable  as  for  the  conversion  of  the  grain  in  case  the  title  of  the  ship- 
per fails,  the  risk  attending  such  advances  will  be  so  great  as  will  tend  to 
deter  parties  from  making  them ;  and  we  apprehend  that  thereby  the  busi- 
ness of  shipping  grain  to  market  will  be  seriously  interfered  with. 

As  we  understand  the  proposition  of  the  respondents,  and  the  conclusion 
of  the  court  below  cannot  be  sustained  by  any  other,  it  is  in  effect  this:  that 
the  bank  being  named  as  consignee  in  the  bills  of  lading,  its  indorsement  and 
delivery  of  them  to  the  parties  in  Chicago,  upon  receiving  the  amounts  of  the 
drafts,  was  a  sale  of  the  wheat  by  it  to  those  parties,  and  consequently  a  con- 
version. It  is  not  necessary  to  decide,  and  we  do  not  decide,  whether,  had 
the  acts  of  the  bank  amounted  to  a  sale,*  it  would  have  been  liable  for  a  con- 
version. A  bill  of  lading  is  a  symbol  of  the  property.  The  indorsement  and 
delivery  of  it  is  a  symbolical  delivery  of  the  property,  but  does  not,  of  itself. 
constitute  a  contract  of  sale  any  more  than  does  an  actual  delivery  of  the 
property.  Either  operates  to  pass  the  title,  when  so  intended.  The  inten- 
tion and  purpose  with  which  the  indorsement  and  delivery  are  made,  and  any 
conditions  attached  to  the  transaction,  are  open  to  explanation  by  parol,  just 
as  in  case  of  the  actual  delivery  of  the  property  itself.  Security  Bank  v. 
lAUtgen,  29  Minn.  363;  S.  C.  13  N.  W.  Rep.  151.  Naming  one  as  consignee 
in,  or  indorsing  and  delivering  to  him,  a  bill  of  lading  may  be  shown  by  parol 
to  have  been  intended  as  evidence  of  an  absolute  sale,  a  trust,  a  mortgage,  a 
pledge,  a  lien,  or  a  mere  agency.  Bank  v.  Jones,  4  N.  Y.  497;  Ba7iky.  Dan- 
iels, 47  N.  Y.  631;  Bank  v.  Wright,  48  N.  Y.  1.  The  relation  to  the  property 
of  the  parties  named  in  it,  or  of  tlie  holder,  and  the  purpose  and  effect  of 
naming  one  as  consignee  in  or  indorsing  and  delivering  the  bill,  are  there- 
fore not  conclusively  determined  by  the  instrument  itself,  but  may  be  shown 
by  other  evidence. 

Besorting,  then,  to  such  other  evidence;  to  all  the  circumstances  attend- 
ing the  transaction,  as  found  by  the  court  below, — it  is  apparent  that  there 
was  no  sale  to,  nor  vesting  of  the  absolute  title  in,  the  bank,  so  that  it  could 
pass  it  to  any  one  else;  and  no  sale  nor  disposition  of  the  wheat,  nor  assump- 
tion of  right  to  dispose  of  it,  by  the  bank  to  the  Chicago  parties.  Whatever 
right  or  interest  was  vested,  or  intended  to  be  vested,  in  the  bank,  by  naming 
it  as  consignee  in  the  bills  of  lading,  was  only  for  a  temporary  purpose,  to- 
wit,  to  hold  until  the  drafts  should  be  paid,  and  as  security  for  their  payment. 
It  acquired,  as  against  Young,  a  special  property  in  the  wheat, — a  power  to 
receive  and  dispose  of  it  at  Chicago  upon  a  certain  contingent  event,  (to- wit, 
non-payment  of  the  drafts;)  an  event  which  never  occurred,  and  a  power 
which  it  never  assumed  to  exercise.  The. special  property  and  power  ceased 
to  exist  as  soon  as  the  drafts  were  paid, — would  have  ceased  to  exist  on  such 
payment,  even  though  the  bank  had  still  retained  the  bills.  The  special  prop- 
erty and  power  were  extinguished,  and  did  not  pass  with  the  bills  of  lading. 
The  bank  had  nothing  that  it  could  pass,  the  drafts  being  paid.  Whatever 
interest  or  right  the  Chicago  parties  had  in  or  to  the  wheat  they  got  under, 
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and  held  by  virtue  of,  their  arrasgement  or  contract  with  the  consignor. 
Young,  and  not  through  any  contract  with  the  bank.  If  they  were  agents 
to  receive  and  sell  the  wheat,  they  were  his  agents;  if  they  were  purchasers^ 
it  was  because  they  had  purchased  from  him. 

Had  the  bank,  on  payment  of  the  drafts,  indorsed  and  redelivered  the  bill» 
of  lading  to  Young,  no  one,  we  think,  would  claim  that  to  be  a  sale  or  con- 
version, even  though  it  had  held  them  as  a  means  of  lien  or  security;  and  it 
is  impossible  to  see  how  it  alters  the  case  that,  on  extinguishment  of  its  lien 
on  special  property,  it  delivered  them  to  a  person  indicated  by  him.  Had  it» 
without  having  any  property  in  the  wheat,  transmitted  and  delivered  them, 
by  his  direction  or  request,  to  such  person,  without  being  privy  to  any  wrong- 
ful intent  on  the  part  of  Young,  that  would  not  have  been  a  conversion  by 
it.  In  removing  the  wheat  from  the  warehouse;  in  shipping  it;  in  deter- 
mining to  whom  it  was  destined  at  Chicago;  who  should  pay  the  drafts  and 
receive  it;  what  such  person  should  do  with  it;  and  what  right  they  should 
havfe  in  respect  to  it, — the  bank  had  no  part.  Those  were  the  acts  of  Young. 
It  merely  took  a  lien  upon  it  to  secure  the  drafts,  and  when  the  lien  was  sat- 
isfied, surrendered  the  evidence  and  means  of  enforcing  it  to  the  persons  in- 
dicated by  Young.  That  was  not  an  appropriation  or  assumption  of  such 
dominion  over  the  wheat,  to  the  exclusion  of  the  real  owner,  as  amounted  to 
a  conversion  by  it. 

What  we  have  said  as  to  the  liability  of  the  bank  is  in  view  of  the  finding 
that  the  bank  had  no  knowledge  in  fact  that  Young  was  wrongfully  dispos- 
ing of  the  property  of  others.  Had  it  known  that  fact,  it  would  have  beea 
in  the  position  of  the  defendant  in  Dodge  v.  Meyer^  61  Cal.  405,  and  it  might 
have  been  a  party  to  the  conversion.  As  to  the  bank  and  Fairchild,  the  seo- 
ond  conclusion  is  therefore  wrong.  As  to  Fern,  it  is  to  be  assumed  that* 
knowing  Young  was  wrongfully  disposing  of  the  property  of  others,  he  aided 
him  in  perpetuating  the  wrong.  He  was  a  party  to  the  wrongful  purpose 
and  the  wrongful  act.  He  was  Young's  agent  and  wheat  inspector;  assisted 
him  in  operating  the  elevator,  and  managing  its  business,  and  in  all  the  trans- 
actions above  set  forth.  He  did  not  stand,  therefore,  in  the  position  of  aa 
agent  or  servant,  who,  acting  solely  for  his  principal  or  master,  and  by  his  di^ 
rection,  and  without  knowing  of  any  wrong,  disposes  of  property  which  the 
latter  has  no  right  to  dispose  of.  While  all  the  authorities  agree  that  knowl- 
edge of  his  want  of  title  is  not  necessary  to  the  liability  of  one  who,  without 
right,  disposes  of,  or  causes  to  be  disposed  of,  the  property  of  another,  there 
is  some  difference  between  them  as  to  the  liability  of  the  innocent  agent  or 
servant;  the  cases  in  New  York  holding  that  the  conversion  is  his  act,  while 
those  in  Massachusetts  hold  that  the  con  vei-sion  is  to  be  deemed  the  act  of  the 
principal  or  master,  and  not  that  of  the  agent  or  servant.  But  we  are  not  called 
on  to  determine  the  question;  for  none  of  the  authorities  deny  that  in  a  case 
where  the  agent  or  servant  not  only  knows  that  disposing  of  the  property 
is  a  wrong,  but  to  some  extent  directs  as  well  as  performs  it,  he  is  to  be  deemed 
a  party  to  the  wrong.  This  was  the  position  of  Fern.  As  to  him  the  second 
conclusion  is  correct. 

The  decision  upon  the  third  conclusion  necessarily  follows  that  upon  the 
second.    As  to  Fern,  it  is  correct;  as  to  the  bank,  erroneous. 

The  cause  will  be  remanded  to  the  court  below,  and  it  is  directed  to  mod- 
ify its  judgment  to  conform  to  this  opinion. 
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Beich  v.  Boloh. 

Filed  April  7.  1886. 

1.  Master  awd  Skbvant— Contbact  Made  on  Sunday— Pleading. 

Where  a  contract  is  entered  into  on  Sunday  between  a  master  and  a  servant,  it  i» 
invalid  under  the  Code,  {  2781^  and  no  recovery  can  be  had  thereon  where  the  le- 
gality of  the  contract  is  put  in  issue ;  but  where  that  issue  is  not  raised  by  the  plead- 
ings, the  fact  that  the  contract  was  entered  into  on  Sunday  cannot  be  taken  into 
consi  delation.  ^ 

2.  Same— Action  fob  Wages— Counter-Claim. 

Where  a  servant  brings  suit  for  his  wages  under  a  given  contract,  the  master  will 
not  be  permitted  to  prove  that  the  servant  left  him  in  hay-harvest ;  that  he  could 
not  secure  any  one  in  his  place ;  and,  as  a  consequence,  lost  a  considerable  amount 
of  hay.    The  damages  are  too  remote. 
8.  Triait-Offeb  to  Confess  Judgment— Misconduct  of  Counsel— New  Trial. 

Under  section  2900  of  the  Code,  where  a  defendant  offers  to  permit  judgment  to 
be  taken  against  him  for  a  specified  amounts  and  the  offer  is  not  accepted,  no  tnen- 
tion  of  it  is  to  be  made  in  the  trial ;  but  where  such  offer  is  introduced  in  evidence, 
and  the  defendant  fails  to  make  objection  thereto,  lie  may  be  considered  to  have 
waived  his  rights  under  the  statute.    Adams,  C.  J.,  dissents. 

Appeal  from  Harrison  district  court. 

Action  on  a  contract  for  work  and  labor  performed  by  plaintiff  for  defend- 
ant. Plaintiff  alleges  that  he  entered  into  a  contract  with  defendant  wliereby 
he  agreed  to  work  for  him  by  the  month  for  the  stipulated  wages  of  {J15  for 
the  first  month,  and  $20  for  each  succeeding  month,  and  that  he  worked  for 
seven  months  and  seventeen  days  under  said  employment.  Defendant  denies- 
that  the  terms  of  the  agreement  were  as  stated  by  plaintiff,  and  alleges  tliat 
by  the  contract  plaintiff  agreed  to  work  for  a  definite  period;  and,  by  wjiy  of 
counter-claim,  he  alleges  that  plaintiff  violated  the  contract,  by  quitting  his 
employment  before  the  expiration  of  the  term  for  which  he  agreed  to  work, 
whereby  he  was  damaged  in  a  large  amount.  There  was  a  verdict  and  judg- 
ment for  plaintiff.    Defendant  appeals. 

S.  H,  Cochran,  for  appellant.    /.  V.  Evans^  for  appellee. 

Beed,  J.  1.  There  was  evidence  tending  to  prove  that  the  contract  under 
which  the  plaintiff  performed  the  labor  for  which  he  seeks  to  recover  was  en- 
tered into  by  the  parties  on  a  Sunday.  Defendant  asked  the  court  to  instruct 
the  jury  that,  if  they  found  that  the  contract  was  entered  into  on  Sunday, 
their  verdict  should  be  for  defendant.  The  court  refused  to  give  this  instruc- 
tion, and  told  the  jury  that  they  need  not  consider  that  claim,  or  the  evidence 
which  tended  to  prove  that  the  contract  was  entered  into  on  Sunday.  De- 
fendant assigned  these  rulings  as  error.  We  think  ihey  are  correct.  The 
defense  which  defendant  sought  to  establish  by  the  evidence  was  that  the  con- 
tract under  which  the  services  were  rendered  was  illegal,  and  consequently 
void.  Our  statute  (Code,  §  2718)  requires  that  defenses  of  that  character  be 
specially  pleaded.  Defendant  did  not  plead  that  defense  in  his  answer.  He 
denied  that  the  terms  of  the  agreement  were  as  alleged  by  phiintiff,  but  he 
made  no  averment  as  to  the  legality  of  the  contract.  Under  the  pleadings  he 
was  clearly  not  entitled  to  have  the  question  as  to  its  legality  submitted  to  the 
jury. 

*  A  contract  of  hiring  made  on  Sunday  is  void  under  a  statute  prohibitinfi:  all  work  on 
Sunday  except  works  of  charity  and  necessity.  Thomas  v.llatch,  (Wis.j  10  N.  W.  Kep. 
393. 


Digitized  by  VjOOQ IC 


508  THE  NORTHWESTERN   REPORTER.  [loWE. 

2.  The  evidence  shows  that  plaintiff  quit  defendant's  employment  during 
the  season  when  he  was  engaged  in  making  hay.  Defendant  offered  to  prove, 
in  support  of  his  counter-claim,  that  when  plaintiff  left  his  service  he  had  a 
large  quantity  of  hay  ip  the  shock,  and  that  he  had  a  quantity  of  uncut  hay 
in  the  field,  and  that  he  was  not  able  to  employ  other  help  to  save  such  hay, 
and  that  it  was  lost  in  consequence  of  plaintiff's  refusal  to  continue  in  his 
services  d  uring  the  remainder  of  the  term  of  his  employment.  He  also  offered 
to  prove  the  value  of  the  hay  at  the  time  plaintiff  quit  his  services.  This 
evidence  was  excluded  by  the  district  court  on  the  ground  tliat  it  did  not  af- 
ford the  measure  of  plaintiff *s  damages  for  the  alleged  breach  of  the  contract. 
We  tiiink  this  ruling  is  correct.  The  damages  sustained  by  defendant  in  the 
loss  of  the  hay  are  too  remote  to  be  recovered  in  an  action  for  a  violation  of 
the  contract.  It  cannot  be  said  the  injury  complained  of  is  the  natural  and 
proximate  consequence  of  plaintiff's  breach  of  the  contract.  The  case  in  this 
respect  is  within  the  rule  laid  down  by  this  court  in  Frosser  v.  Jones,  41  Iowa, 
674.     See,  also,  Peters  v.  Whitney,  23  Barb.  24. 

3.  Hefore  the  cause  was  reached  for  trial  defendant  served  on  plaintiff  an 
offer  to  permit  judgment  to  be  taken  against  him  in  the  case  for  a  specified 
amount.  The  offer  was  not  accepted  by  plain  tiff, -but  on  the  trial  his  counsel 
offered  to  introduce  it  in  evidence.  One  ground  of  defendant's  motion  for  a 
new  trial  was  the  misconduct  of  plaintiff's  counsel  in  making  this  offer  in 
the  presence  of  tlie  jury;  and  it  is  now  insisted  that  the  district  court  erred 
in  not  setting  aside  the  verdict  on  this  ground.  It  is  provided  by  statute 
(Code,  §  2900)  that  if  such  offer  be  not  accepted,  and  notice  of  such  acceptance 
be  given  within  five  days  after  it  is  made,  it  shall  be  deemed  withdrawn,  and 
shall  not  be  given  in  evidence  or  mentioned  on  the  trial.  The  act  complained 
of  wiis  clearly  in  violation  of  this  provision.  The  court  was  not  asked  at  the 
time,  however,  to  take  any  action  with  reference  to  the  matter.  Cases  might 
occur  in  which  the  act  of  mentioning  such  offer  in  the  presence  of  the  jury, 
or  offering  it  in  evidence,  would  be  so  manifestly  prejudicial  as  that  the  court 
would  be  warranted  in  discharging  the  jury,  and  impaneling  another  to  try 
the  cause.  It  may  be  that  the  district  court  would  have  taken  that  course  in 
the  present  case,  if  it  had  been  asked  to  do  so.  Defendant,  however,  did  not 
ask  that  such  course  be  taken.  lie  proceeded,  without  objection,  after  the 
objectionable  act  had  been  committed  in  the  presence  of  the  jury,  to  try  his 
cause  to  that  jury.  He  in  effect  consented  that  the  cause  might  be  submitted 
to  that  jury,  and,  having  taken  that  course,  and  made  no  question  with  ref- 
erence to  the  matter  until  after  the  verdict  was  returned,  we  think  he  must 
now  be  held  to  have  waived  it  entirely. 

The  judgment  of  the  district  court  will  be  afiirmed. 

Adams.  C.  J.,  {dissenting.)  I  think  that  a  new  trial  should  have  been 
granted  on  the  ground  of  the  misconduct  of  the  plaintiff's  attorney  in  men- 
tioning the  defendant's  offer.-  The  majority  think  that  the  defendant  waived 
the  misconduct  by  consenting  to  proceed  with  the  trial  instead  of  demanding 
a  discharge  of  the  jury.  I  am  not  able  to  agree  with  them  upon  that  point. 
It  seems  to  me  that  it  subjects  the  party  wronged  to  a  great  hardship  to  hold 
that  he  must  demand  a  discharge  of  the  jury,  or  be  deemed  to  have  waived 
the  misconduct.  He  cannot  know  to  what  extent,  if  any,  he  has  been  preju- 
diced, and  he  may  have  the  most  substantial  reasons  for  not  wishing  a  post- 
ponement of  a  disposition  of  the  case.  On  the  other  hand,  if  the  rule  of  the 
majority  is  to  prevail,  it  gives  the  plaintiff  in  a  case  like  this,  if  he  should 
happen  for  any  reason  to  desire  that  the  jury  should  be  discharged,  the  power 
to  compel,  by  his  own  misconduct,  the  defendant  to  demand  a  discharge,  or 
submit  to  the  trial  of  the  case  by  a  jury  presumably  disqualified  to  do  bim 
justice. 
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'    Morgan  v.  Meuth. 

Filed  April  8,  1886. 

MoETQAGK— Foreclosure— Sale  —  Right  op  Purchaser  —  Dibcontinuoub  Easekwt— 
Right  op  Way. 

(^ntinuous  easenients  pass,  on  the  severance  of  tenements,  as  appurtenances ;  but 
a  right  of  way  does  not,  unless  the  grantor  in  tlie  conveyance  uses  language  suffi* 
cient  to  create  the  easement  de  novo,  or  because  its  use  is  absolutely  necessary  to  the 
enjoyment  of  the  premises  conveyed. 

Appeal  from  Washtenaw. 

Noah  W.  Cheever,  for  complainant  and  appellant.  Sawyer  dt  Knotolton, 
for  defendant. 

Morse,  J.  The  bill  of  complaint  in  this  case  was  filed  to  establish  com- 
plainant's right  to  an  alley  in  the  property  known  as  the  "Buchoz  Block," 
in  Ann  Arbor.  The  Buchoz  block  consists  of  four  stores  fronting  nearly 
west  on  Detroit  street.  The  alley  in  question  is  about  12  feet  wide,  and  is 
immetliately  north  and  adjoining  the  block,  and  extends  east  to  the  rear  end 
of  the  lot  upon  which  the  block  is  built.  The  Buchoz  block  is  located  on  the 
Kenneth-Davidson  plat  of  subdivision  of  lot  3,  in  block  Ko.  3,  north  of  Hu- 
ron street,  in  range  6  east,  in  Ann  Arbor.  The  lots  in  this  block  are  8  by  12 
rods.  The  Bent  house  property  is  located  immediately  south  and  juljoining 
the  block.  The  Meuth  lot  is  located  immediately  north  and  adjoining  the 
block.  Between  the  Bent  property  and  the  Buchoz  block  is  a  strip  of  land 
10  feet  wide,  reaching  the  whole  distance  from  Detroit  street  to  the  east  end 
of  the  original  lot.  North  of  this  strip,  and  adjoining  it,  is  an  alley  platted 
three  feet  wide.  This  alley  was  platted  for  the  use  and  benefit  of  the  lots 
composing  the  Buchoz  block,  and  for  no  other  purpose.  From  April,  1860, 
until  his  death,  in  October.  1874,  Louis  R.  Buchoz  owned,  in  fee-simple,  the 
Buchoz  block,  the  Bent  property,  and  the  land  now  owned  and  occupied  by 
the  defendant,  Meuth. 

In  March,  1865,  Louis  R.  Buchoz  executed  a  mortgage  upon  the  Bent  prop- 
erty to  his  divorced  wife,  Caroline  Buchoz,  "with  the  privilege  of  a  right  of 
way,  and  of  ptissing  and  repassing  from  Detroit  street  to  the  east  end  of  said 
land,  over  and  along  such  alley  or  passage-way  as  may  be  provided  for  that 
purpose,  by  closing  immediately  after  passing,  and  keeping  closed,  such  gates 
as  may  be  placed  in  it,  and  not  obstructing  the  alley."  On  the  second  day  of 
January,  1868,  Buchoz  gave  the  complainant  a  mortgage  covering  the  land 
described  in  the  mortgage  to  his  wife,  except  the  north  eight  feet  of  lot  2,  and 
in  addition  thereto,  embracing  the  Buchoz  block,  and  the  strip  between  said 
block  and  the  Bent  property,  and  two  rods  not  contained  in  the  mortgage  to 
Caroline,  being  the  east  two  rods  in  width  from  off  the  Bent  property.  No 
right  of  way  was  granted,  in  terms,  by  this  mortgage.  Complainant,  at  the 
time  of  filing  her  bill,  owned  the  property  covert  by  these  two  mortgages, 
having  acquired  the  same  by  foreclosure. 

The  defendant  owns  the  land  lying  north  and  adjoining  the  Buchoz  block, 
by  Buchoz's  administrator's  deed  to  A.  J.  Sawyer,  April  19, 1882,  and  by  con- 
veyance from  Sawyer  to  Alfred  Buchoz,  and  from  Alfred  Buchoz  to  AnnaL. 
Meuth.  both  of  same  date  as  deed  to  Sawyer.  The  description  of  the  prem- 
ises conveyed  by  these  deeds  is  bounded  upon  the  south  by  the  north  line  of 
Davidson's  plat,  and  thereby  including  the  land  claimed  as  an  alley  by  com- 
plainant. 
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The  complainant  does  not  claim  a  way  of  necessity.  She  puts  her  right  to 
the  use  of  this  alleged  alley  upon  the  provision  above  quoted  lu  the  mortgage 
executed  by  Louis  K.  Buchoz  to  his  wife,  Caroline.  The  defendant  claims 
that  the  alley  or  passage-way  referred  to  in  said  mortgage  is  the  10-foot  strip 
between  tlie  Bent  property  and  the  Buchoz  block. 

A  careful  study  of  the  record,  and  scrutiny  of  thp  maps,  deeds,  and  mort- 
gages accompanying  it,  satisfy  us  that  the  defendant's  claim  is  the  correct  one. 
It  is  necessary  to  examine  into  the  origin,  location,  and  use  of  the  alley  in 
which  the  complainant  asserts  rights  under  the  mortgage  to  Caroline  Buchoz, 
to  determine  whether  the  reference  therein  is  to  this  alley  or  to  another  way. 
In  the  first  place,  the  alley  in  question  was  never  platted,  as  appears  from 
the  records  in  the  office  of  the  register  of  deeds  of  Washtenaw  county.  The 
first  plat  we  know  of  embracing  the  land  forming  this  alley  was  one  dividing 
block  3  into  lots,  the  lots  concerned  in  this  litigation  being  numbered  from 
the  south  to  the  north  as  2,  3,  4;  the  Bent  property  being  on  the  south  third 
of  lot  3,  with  8  feet  from  off  the  north  end  of  lot  2;  the  Buchoz  block  and 
the  Meuth  property  being  on  lot  3.  Then  Kenneth  Davidson  subdivided  the 
portion  of  lot  3,  known  in  this  controversy  as  the  "Buchoz  Block,"  into  lots 
1«  2,  3,  4,  and  9,  fronting  on  Detroit  street,  running,  from  the  north,  south- 
westerly, in  the  order  named.  Back  of  lot  1,  and  running  the  whole  south- 
easterly and  easterly  length  of  lot  3  of  the  block,  was  lot  5:  and  back  of  lot  2 
of  the  subdivision  was  lot  6;  and  back  of  lot  3  was  lot  7;  and  back  of  lot  4 
was  lot  8.  Along  the  southerly  line  of  lots  9,  4,  8,  7,  and  6  he  platted  an  al- 
ley about  three  feet  wide.  The  north  line  of  lots  1  and  5  was  the  south  line 
of  what  is  now  claimed  to  be  the  alley  in  question  here. 

March  1,  1850,  Davidson  deeded  to  Charles  T.  Wilmot  lots  1  and  5  of  his 
subdivision,  in  which  deed  no  mention  is  made  of  any  alley  or  passage-way 
on  the  north  of  said  lots;  but  Wilmot  is  granted  therein  "the  right  or  privi- 
lege of  passing  and  repassing  with  wagons,  teams,  or  otherwise,  from  De- 
troit street  along  the  alley  on  the  south  side  of  subdivisions  Nos.  6,  7,  8,  and 
9,  to  said  subdivision  No.  5,  and  back,  until  said  Wilmot,  his  heirs  or  as- 
signs, can  or  shall  obtain  a  right  of  way  to  said  subdivision  No.  5,  north  of 
said  subdivision  No.  1;  but  this  right  of  using  said  alley  is  to  cease  and  de- 
termine whenever  such  other  right  of  way  shall  have  been  obtained."  In 
order  to  use  the  privilege  thus  granted,  Wilmot  must,  of  necessity,  have  used 
the  s'trip  of  land  between  the  Buchoz  block  and  the  Bent  property,  which  is 
claimed  by  defendants  to  be  the  passage-way  granted  in  the  Caroline  Buchoz 
mortgage.  Wilmot  never  acquired  any  right  of  way  north  of  subdivision  1 
and  5;  and  June  18, 1851,  deeded  said  subdivisions,  with  other  lands,  to  Louis 
B.  Buchoz,  who  at  that  time  owned  the  Meuth  property  and  other  lands  north 
of  said  subdivisions. 

The  alley  in  controversy  here  was  first  created  by  Louis  R.  Buchoz  in  a 
deed  to  Enoch  Terhune,  dated  October  22,  1851,  conveying  lands  north  of 
and  adjoining  Davidson's  subdivision,  in  which  he  reserved  and  excepted 
from  said  de^^d  the  "equal  undivided  half  of  the  most  southerly  twelve  feet 
in  width  of  the  land  above  conveyed,  which  strip  of  land  twelve  feet  wide  is 
to  extend  from  Detroit  street  to  the  east  line  of  said  lot  3,  along  and  adjoin- 
ing on  the  north  line  of  said  subdivisions  1  and  5;  and  to  be  kept  open  and 
free  from  ohatructionSy  and  used  by  tJie  parties  to  t?ie  presents,  their  heirs 
and  assigns,  in  common^  for  an  alley.''  It  will  be  noticed  that  this  reserva- 
tion of  this  12  feet  for  an  alley  was  not  a  public  one,  and  there  is  no  claim 
anywhere  of  any  dedication  to  the  public  of  this  alley.  It  simply  was  to  re- 
main an  alley  as  between  the  parties  to  this  deed  and  their  heirs  and  assigns. 

Terhune  gave  a  mortgage  back,  upon  the  premises  so  deeded  to  him,  to 
Buchoz;  and  by  the  foreclosure  of  the  same,  April  28, 1860,  Buchoz  became 
again  the  owner  thereof;  thus  placing  the  title  to  the  ground  covered  by  this 
alley  in  Buchoz  alone,  no  other  person  having  any  rights  therein.    Buchoz 
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acquired  the  Bent  property  June  2,  1851,  and  tlie  balance  of  the  Davidson 
subdivision  not  deeded  to  Wilmot,  December  14,  1850;  and  from  1860  to  his 
death,  iii  1874,  he  was  the  owner  of  the  Bent  property,  the  Buchoz  block,  tlie 
strip  between  the  Bent  property  and  the  Buchoz  block,  this  alley  in  dispute 
in  this  case,  and  the  Meutli  lands.  During  this  ownership,  and  the  occu- 
pancy and  use  of  these  premises  by  Buchoz  and  his  tenants,  the  testimony 
shows  tliat  this  alley  was  used  by  Buchoz  and  his  tenants,  and  sometimes  by 
the  public,  with  the  consent  and  permission  of  Buchoz;  but  no  adverse  user 
is  shown  by  any  one. 

The  question  now  arises,  what  passage-way  did  he  refer  to  in  the  mortgage  to 
his  divorced  wife  of  date  March  31,  1865?  The  use  for  which  this  passage- 
way was  designed  unquestionably  was  for  the  benefit  of  the  buildings  then 
standing  upon  the  Bent  property,  which  were  a  house  and  brick  barn.  The 
house  was  near  the  northern  line  of  said  property,  and  a  little  to  the  west  of 
the  center  of  the  premises.  The  barn  was  nearly  to  the  eastern  end  of  tlie 
property,  and  in  the  south-east  corner  of  the  same.  The  right  of  way  was 
granted  from  Detroit  street  to  the  east  end  of  said  land,  along  "such  alley  or 
passage-way"  as  may  be  provided  for  that  purpose.  The  natural  reading  of 
the  grant  would  indicate  that  this  passage-way  would  run  directly,  the  short- 
est way,  from  Detroit  street  east  to  the  east  end  of  the  lot,  which  would  be 
the  10-foot  strip  claimed  by  defendants.  This  would  be,  with  the  alley  platted 
on  the  subdivision,  about  13  feet  wide,  until  the  line  of  lot  5  was  reached, 
upon  which  there  were  no  buildings  or  anything  else  to  prevent  passage  of 
wagons.  It  seems  absurd  to  claim  that  tlie  alley  meant  was  to  commence  on 
the  north  line  of  suLnlivision  1,  and  run  along  the  north  line  of  that  and  sub- 
division 5,  and  there  go  south  across  the  latter  subdivision  to  this  farm, 
when  a  much  shorter  cut  would  go  from  Detroit  street  directly  east  to  it. 

The  language  of  the  grant  also  supports  defendant's  claim.  The  alley  in 
controversy  was  in  use  then  by  Buchoz  and  his  tenants,  and  had  been  since 
its  creation,  14  years  before.  Why  was  not  this  alley,^he  width  and  length 
of  which  had  already  been  determined  by  the  Terhunedeed,  and  the  use  under 
it,  particularly  mentioned  and  described,  or  reference  made  to  it,  in  this 
mortgjige?  The  mortgage  does  not  call  for  an  alley  or  passage-way  already 
in  existence  and  in  use,  but  one  "as  may  be  provided  for  that  purpose."  It 
appears  clear  to  me  that  no  right  of  way  in  this  alley  was  granted,  or  intended 
to  be  granted,  in  the  mortgage  to  Caroline  Buchoz. 

But  it  is  claimed  that  by  a  reformation  of  the  decree  in  the  suit  to  foreclose 
this  mortgage  in  the  supreme  court,  the  grant  was  extended  and  enlarged  so 
as  to  cover  this  alley  by  the  addition  of  the  words  "is  or,"  so  that  the  clause 
now  reads:  "Such  alley  or  passage- way  as  [is  or]  may  be,  provided,"  etc.  In 
my  opinion,  this  action  of  the  supreme  court  cannot  alter  the  rights  of  the  par- 
ties to  this  controversy,  nor  add  to  the  scope  of  the  grant  in  the  original  mort- 
gage. In  the  first  place,  no  reformation  of  the  description  of  this  alley  or  of 
the  premises  was  asked  in  the  bill  of  complaint  of  Caroline  Buchoz.  She  tiled 
a  simple  foreclosure  bill,  making  the  complainant  here,  Mrs.  Morgan,  a  de- 
fondant,  as  a  subsequent  purchaser  or  incumbrancer;  and  it  was  taken  as  con- 
fessed by  the  heirs  of  Louis  R.  Buchoz,  who  had  no  notice  of  any  intended 
change  in  the  words  of  the  grant  of  a  passage-way. 

The  decree  in  the  circuit  followed  the  mortgage  in  its  description,  l^o 
amendment  was  made  to  the  bill.  Therefore  the  defendants  who  claim  under 
the  heirs  of  Buchoz,  or  his  administrator,  could  not  be  concluded  by  a  change 
of  this  kind  made  under  these  circumstances.  No  court  had  any  power  to 
do  it. 

Secondly,  the  decree,  as  modified,  reformed,  and  enlarged  in  the  supreme 
court  was  altered,  as  it  appears  from  the  record,  by  stipulation  entered  into 
by  Mrs.  Morgan  and  Mrs.  Buchoz,  through  their  respective  attorneys.  These 
parties  had  no  power  to  stipulate  away  the  rights  of  Buchoz's  heirs  or  legal 
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representatives,  or  to  enlarge  or  alter  the  grant  contained  in  the  mortgage,  so 
as  to  confer  upon  either  Mrs.  Buchoz  or  Mrs.  Morgan  any  greater  rights,  as 
against  Buchoz  and  his  heirs,  than  he  conveyed  in  the  instrument  originally. 
Not  satisfied  with  trying  to  gain  a  use  of  this  alley  by  this  stipulation  in  the 
supreme  court,  to  make  the  right  doubly  sure,  the  commissioner's  deed,  upon 
a  sale  under  this  decree,  goes  further  than  the  decree,  and  grants  to  Mrs. 
Morgan  this  right  of  passage-way  specifically  to  this  barn,  which  building 
was  not  referred  to  in  connection  with  this  right  of  way  in  the  mortgage,  or 
either  the  decree  of  the  circuit  or  supreme  courts.  This  deed,  however,  can- 
not alter  the  grant  in  the  mortgage,  although  it  would  seem  to  have  been 
drawn  with  such  intention.  The  complainant's  rights  must  rest,  as  far  as 
this  gmnt  in  the  mortgage  is  concerned,  upon  its  terms  as  executed  by 
J^uis  B.  Buchoz,  and  under  it  she  took  no  interest  or  right  in  this  alley. 

Tlie  complainant's  counsel  insists  further,  however,  that  such  was  the  con- 
dition of  this  whole  property  at  the  time  of  Buchoz's  mortgage  to  her,  by  which 
slie  has  acquired  the  Buchoz  block,  that  the  remaining  estate  of  Buchoz  be- 
came servient  to  lier  estate,  which  was  the  dominant  tenement ;  that  she  is 
entitled  to  the  use  of  the  alley,  which  was  a  benefit  to  the  Buchoz  block,  and 
apparent  at  the  time  the  mortgage  was  given.  In  other  words,  the  alley 
was  in  existence  and  in  use  when  her  mortgage  was  executed,  and  was  of 
benefit  or  advantage  to  the  buildings,  or  some  of  them,  composing  the  block; 
and  therefore,  having  acquired  the  title  to  said  block  under  said  mortgage,  she 
is  entitled  to  such  benefit  and  advantage  permanently,  as  a  privilege  and  ap- 
purtenance to  her  property  thus  acquired.  The  complainant's  counsel  has 
ably  and  forcibly  presented  her  case  in  this  respect;  but  we  are  unable  to  agree 
with  him  in  his  reasoning,  or  in  his  applic^ition  of  the  law  to  the  undisputed 
facts  in  this  ciise.  There  is  no  doubt  but  by  the  deed  from  Buchoz  to  Ter- 
hune  the  land  now  known  as  the  "Meuth  property,"  and  owned  by  the  de- 
fendants, wjis  made  servient  to  the  Buchoz  block,  and  burdened  with  an 
easement,  created  by  tiie  exception  and  reservation  in  said  deed,  for  the  bene- 
fit and  advantage  of  tlie  block,  then  owned  by  Buchoz,  in  the  alley,  the  useof 
which  was  reserved  in  the  deed.  But  it  is  equally  certain,  from  the  authori- 
ties, that  when  tiie  title  of  both  premises  was  united,  in  1860,  in  Buchoz,  the 
easement  was  merged  and  extinguished.  Buchoz  then  owned  the  whole  prop- 
erty, and  be  could  not  have  an  easement  in  his  own  land,  or  appurtenant  to  his 
own  land.  After  such  merger,  it  was  a  way  of  his  own,  for  his  own  conven- 
ience, which  he  might  alter  or  close  up  at  his  own  pleasure.  The  dominant 
and  servient  tenements  were  unified;  and  the  question  arises  whether,  by  the 
conveyance  to  complainant  and  consequent  severance  of  the  ownership  of  the 
dominant  tenement,  this  alley,  or  right  of  way,  passed  by  the  general  words, 
"together  with  the  hereditaments  and  appurtenances  thereunto  belonging,  or 
in  anywise  appertaining."  This  depends  upon  the  nature  of  the  easement. 
This  alley  was  created  for  a  passage-way,  and  nothing  else.  The  only  benefit 
or  advantage  claimed  for  it  is  that  of  a  right  of  way.  It  is  therefore  a  dis- 
continuous easement, — one  the  use  of  which  can  only  be  had  by  the  interfer- 
ence of  man.  It  is  not  like  a  drain  or  sewer,  which  are  used  continu^illy  with- 
out the  intervention  of  man.  Continuous  easements  ptiss  on  the  severance 
of  the  two  tenements  as  appurtenances,  but  a  right  of  way  does  not,  unless 
the  grantor  in  the  conveyance  uses  language  sufidcient  to  create  the  easement 
de  novo,  or  because  its  use  is  absolutely  necessary  to  the  enjoyment  of  the 
premises  conveyed.  All  the  authorities  cited  by  the  counsel  for  complainant 
are  cases  of  continuous  easements,  or  discontinuous  easements  without  which 
the  premises  could  not  be  used  for  the  purposes  granted.  They  do  not  apply 
here. 

It  is  admitted  that  complainant  cannot  claim  the  use  of  this  alley  as  a  way 
by  necessity.  She  can  reach  the  rear  of  her  buildings  in  the  Buchoz  block, 
and  all  her  property,  from  Detroit  street,  by  a  p.issage-way  over  her  own 
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lands.  This  alley  would  be  convenient  for  her,  but  it  is  not  necessary. 
Prom  the  testimony,  it  plainly  appears  that  its  continuance,  for  the  last  few 
years  before  the  defendant  closed  it,  was  a  nuisance,  not  alone  to  the  defend- 
ant, but  to  all  decent  people  in  the  neighborhood,  because  of  the  character 
and  habits  of  the  people  who  resorted  to  and  used  it  at  night.  There  is  no 
good  purpose  to  be  served  by  re-opening  it,  nor  is  it  necessary  to  the  free  or 
full  enjoyment  of  complainant's  property.  And  plainly,  under  the  authori- 
ties, slie  cannot  claim  it  as  a  matter  of  right.  The  use  of  it  to  her  did  not 
pass  by  the  general  words  above  quoted  in  her  mortgage.  Simmons  v. 
Cloonan,  81  N.  Y.566;  Lampmanx.  Milks,  21  N.  Y.  516;  Parsons  v,  John- 
son, 6S  N.  Y.  62;  Grant  v.  Chase,  17  Mass.  443;  Whalleyy,  Tompson,  IBos. 
&  P.  371-376;  Scott  y.  Palms,  48  Mich.  505;  S.  C.  12  N.  W.  Rep.  677;  Fet- 
ters V.  Humphreys,  19  N.J.  Eq.  471;  Washb.  Easem.  (3d  Ed.)  650.  652. 

The  complainant  also  avers  in  her  bill  that  the  inclination  or  surface  of  her 
premises  are  such  that  the  surface  water  therefrom  necessarily  runs  into  said 
alley,  and  must  and  should  be  allowed  to  pass  freely  around  the  easterly  cor- 
ner of  the  Buchoz  block  into  said  alley;  and  claims  a  natural  passage-way  or 
easement  for  such  surface  water  to  flow  from  her  lands  into  and  through  said 
alley,  as  through  a  drain.  We  And  no  warrant  in  the  evidence  for  this  claim. 
The  testimony  shows  that  before  the  building  of  the  Buchoz  block  the  sur- 
face water  naturally  ran  from  the  east  to  the  west,  crossing  Detroit  street 
about  midway  of  the  block;  and  at  the  time  of  the  building  of  the  block  an 
arrangement  was  made  between  the  ownera  of  these  lands  that  tlie  water 
was  to  be  t<iken  to  the  south  end  of  the  Buchoz  block,  and  run  off  through 
the  alley  platted  by  Davidson.  The  water  did  not  naturally  run  into  this  al- 
ley. The  complainant  has  no  right  to  the  use  of  it  as  a  drain  by  express 
grant.  Kor  has  she  any  right  by  prescription.  It  is  true  that  since  the  block 
has  been  built,  by  the  changing  of  the  surface  of  the  ground,  the  water  has 
run  off  more  or  less  through  this  alley.  But  the  complainant  has  not  owned 
the  property  long  enough  to  gain  a  prescriptive  right.  There  could  be  no 
ejiseraent  for  the  flow  of  this  water  into  this  alley  from  1860  to  the  date  of 
her  foreclosure  of  this  mortgage,  while  Buchoz  or  his  heirs  owned  both  the 
block  and  the  alley.  Buchoz,  while  such  owner,  had  the  right  to  run  the 
water  off  from  his  premises  wherever  he  saw  lit,  as  long  as  he  did  not  injure 
his  neighbors  thereby.  He  could  have,  however,  no  easement  against  him- 
self, as  heretofore  shown.  Washb.  Easem.  {3d  Ed.)  640;  Ang.  Water-courses, 
§191. 

No  drain  or  ditch,  or  any  other  way,  has  ever  been  laid  or  built  into  or 
through  this  alley  for  the  benefit  of  the  Buchoz  block,  and  the  fact  that  dur- 
ing Buchoz's  ownership  the  water  was  permitted  to  flow  over  the  surface  of 
the  ground  without  any  artificial  channel,  into  the  alley,  and  through  it,  can- 
not be  made  the  basis  of  any  prescriptive  right  in  one  who  wtis  then  a  stranger 
to  the  premises.  The  complainant's  rights  by  user  could  not  commence  un- 
til she  acquired  title  to  the  block,  and  enjoyed  this  way  for  the  water  ad- 
versely. At  the  time  her  mortgage  was  executed,  the  title  of  both  parcels 
being  in  Buchoz,  no  easement  existed;  and  she  therefore  did  not  acquire  it 
as  an  appurtenance.  Nor  is  it  shown  that  she  is  entitled  to  this  flowage  of 
water  by  necessity. 

The  decree  of  the  court  below  must  be  afllrmed,  with  costs  of  both  courts. 

(The  other  justices  concurred.) 
v.27N.w.no.6— 33 
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Seliqman  V.  Estate  of  Ten  Eyok. 

Filed  April  8,  1886. 

1.  WlTXESS  — COWTBACT  WITH   DECEASED  PaBTT  —  HoW  TO  BB  GoNSIDBBBD  AWD  PbOVSD. 

In  considering  a  written  contract,  one  of  the  parties  to  which  has  died  sabse- 
(^nently  to  its  execution,  every  presumption  must  stand  in  favor  of  its  efficacy  on* 
til  overthrown,  and  it  must  be  assumea  that  it  can  only  be  overthrown  by  conduct 
of  tlie  deceased  party  himself.  Meanwhile,  the  surviving  party  to  the  contract  is 
not  a  competent  witness  as  to  matters  between  himself  and  the  deceased  party  upon 
which  such  deceased  party,  if  still  living,  could  have  testified  himself. 

2.  ExECUTOPS  AND  Administbatobs — Proop  op  Claim. 

Consideration  by  the  court  of  facts,  upon  a  claim  disallowed  by  commissioners 
below,  for  a  balance  alleged  to  be  due  under  a  contract. 

Error  to  Saginaw. 

W.  S.  Tennant,  for  plaintiff.     Wheeler  &  McKnight,  for  defendants. 

Campbell,  C.  J.  This  case  comes  up  a  third  time  on  error  from  the  Sag- 
inaw circuit,  upon  a  claim  disallowed  by  the  commissioners  on  the  estate,  but 
allowed  at  the  circuit  by  verdict.  The  claim  presented  was  for  what  remained 
due  under  a  contract  msuie  November  23. 1878,  between  John  P.  KroU  and  the 
decedent,  whereby  Kroll  was  to  deliver  2,000,000  feet  of  wi.  .o  pine  logs  not 
less  than  14  inches  in  smallest  diameter,  from  section  12,  the  X.  J  of  section 
13,  and  the  ]Sr.  E.  J  of  section  14,  in  town  20  N.,  of  range  1  E.  The  price 
was  to  be  five  dollars  a  thousand  feet;  payable,  three  dollars  when  the  logs 
were  delivered  within  the  Tittabawassee  boom  limits,  and  two  dollars,  >io- 
vember  1,  1879.  These  logs  were  to  be  marked  "T.  E.  N.,"  and  scaled  by 
an  agreed  scaler.  Ten  Eyck  died  in  August,  1879.  The  logs  were  cut  in  the 
winter  of  1878-79,  and  scaled  that  winter.  There  was  claimed  to  remain  due 
a  balance  of  $3,815.27,  Ten  Eyck  having  advanced  during  his  life-time  be- 
yond what  was  due  at  the  time. 

The  defense  was  chiefly  based  on  offsets  arising  from  the  sale  by  Kroll  of 
logs  belonging  in  whole  or  in  part  to  Ten  Eyck,  to  an  extent  exceeding  any 
balance  on  these  T.  E.  N.  logs;  and  the  principal  grounds  of  error  relate  to 
rulings  by  the  circuit  court  upon  the  effect  of  certain  contracts  and  trans- 
fers, and  the  admission  of  testimony  to  do  away  with  their  force.  There  are 
several  minor  questions  also. 

Kroll  was  lumbering  on  several  sections  in  the  same  neighborhood.  Sec- 
tions 11  and  12,  and  sections  13  and  14,  in  town  20  N.,  range  1 E.,  are  the  lands 
on  which  logs  were  cut.  Ten  Eyck,  representing  a  special  partnership  of  C. 
&  E.  Ten  Eyck,  of  which  he  was  the  general  partner,  had  considerable  deal- 
ings in  lumber  with  Kroll,  had  made  advances  for  him,  and  had  purchased 
logs  of  him.  In  October,  1877,  Kroll  made  a  bargain  with  George  H.  Ensley, 
whereby  Ensley  was  to  cut  all  th3  white  and  Norway  pine  on  the  N.  E.  J  of 
section  14,  and  the  N.  W.  J  and  S.  i  of  the  N.  E.  i  of  section  13,  and  bank 
and  float  it  ready  for  the  first  water  in  the  spring  of  1878.  Kroll  could  also, 
at  any  time  before  January  1,  1878,  require  Ensley  to  cut  the  timber  on  the 
N.  J  of  the  N.  E.  J  of  section  13.  For  this  Ensley  was  to  have  $2.10  a  thou- 
sand, payable  in  fixed  sums,  as  the  logs  were  skidded,  banked,  and  set  afloat. 
The  expenses  of  scaling  were  to  be  divided.  C.  &  E.  Ten  Eyck  guarantied 
to  Ensley,  Kroirs  fulfillment  of  his  obligations.  In  the  same  month  of  Oc- 
tober, 1877,  Kroll  agreed  with  C.  &  E.  Ten  Eyck  to  sell  them  all  of  the  com- 
mon white  pine  logs  to  be  cut  under  the  Ensley  contract,  and  deliver  them  in 
the  boom  limits  as  early  in  spring  as  possible,  for  five  dollars  a  thousand, 
taken  under  the  scale  provided  for  by  Ensley  &  Kroll.  All  sums  paid  or  as- 
sumed to  Ensley,  or  to  Ortmann  &  Rothschild,  wei^e  to  apply  on  the  five 
dollars,  and  if  made  before  September  1,  1878,  were  to  bear  interest.  This 
contract  did  not  cover  Norway  or  any  but  common  white  pine.    In  February, 


Digitized  by  VjOOQ iC 


Mich.]  8ELIGMAN  V.  ESTATE  OF  TE^  EYGE.  615 

1878,  or  perhaps  in  January,  Ensley  quit,  having  cut  and  skidded  3,769,665 
feet,  of  which  2,200,000  were  banked.  On  this  he  had  been  slightly  over- 
paid, receiving  in  all  $6,006.  On  the  twenty-third  of  February,  1878,  Kroll 
sold  and  conveyed  to  G.  &  E.  Ten  Eyck  all  his  right,  title,  and  interest  in  a 
lot  of  white  pine  saw-logs  then  being  put  into  theiTittabawassee  river  un- 
der the  Ensley  contract,  marked  "J.  P.  K."  These  J.  P.  K.  logs  were  small 
logs. 

In  the  spring  or  summer  of  1878  Kroll  executed  a  contract,  which  has  been 
prominent  in  both  of  the  former  records  as  well  as  in  this,  inasmuch  as  he 
claims  it  was  inoperative.  It  is  an  absolute  conveyance  of  one-half  of  all  the 
pine  timber  standing  or  being  on  section  12,  and  on  live  40-acre  tracts  on  sec- 
tion 11.  and  all  the  logs  and  timber  cut  on  those  lands  that  season,  for 
$1,500;  and  it  was  provided  that,  inasmuch  as  Kroll  was  somewhat  indebted 
on  the  purchase,  the  balance  due  from  him  might  be  paid  from  the  proceeds  of 
sale  of  the  timber.  In  this  same  contract  Kroll  agreed  to  cut,  haul,  mark,  and 
deliver  in  the  boom  of  the  Tittabawassee  Boom  Company  all  the  logs  thereby 
sold,  and  all  cut,  or  to  be  cut,  on  the  N,  ^  of  section  13,  and  N.  E.  i  of  sec- 
tion 14,  and  to  be  paid  $2.75  a  thousand,  except  about  2,000,000  feet  put  in 
by  Ensley,  for  which  he  was  to  be  paid  $2.60.  All  rent  and  charges  for 
banking-ground  were  to  be  divided,  and  paid  by  each  party,  and  the  same  as 
to  boomage  charges,  unless  paid  by  purchasers.  For  settlement  purposes  the 
scale  or  sale  to  third  parties,  or  if  not  sold  the  scale  under  rope  by  some  com- 
petent disinterested  party,  was  to  govern. 

At  this  lime  C.  &  E.  Ten  Eyck  appear,  from  these  papers,  to  have  owned 
absolutely  the  lot  of  Ensley  J.  P.  K.  logs  cut  by  Ensley  up  to  February,  1878, 
from  sections  13  and  14.  They  had  a  contract  to  purchase  the  rest  of  the 
white  pine  common  logs  cut  by  Ensley,  at  five  dollars,  on  13  and  14;  and  by 
this  undated  amtract  they  owned  an  undivided  half  of  the  logs  on  and  from 
11  and  12,  subject  to  $2.75  a  thousand;  and  were  to  pay  on  their  former  pur- 
chase of  Ensley  logs  $2.60  a  thousand  for  services,  including  delivery  in  the 
boom. 

Things  stood  in  this  way,  so  far  as  the  contracts  show,  in  November,  1878, 
when  the  contract  now  sued  upon  was  made.  By  this  contract  an  agreement 
was  made  to  furnish,  at  five  dollars  a  thousand,  2,000,000  feet  ot  white  pine 
common  logs,  of  a  size  to  exceed  14  inches  at  the  smaller  end,  which  were  to 
be  cut  from  sections  12, 13,  and  14.  Of  those  claimed  to  have  been  cut  there 
were  about  half  a  million  from  section  12.  So  far  as  these  logs  were  to  come 
from  13  and  14,  it  is  entirely  consistent  with  all  the  previous  contracts.  And 
inasmuch  as  Kroll  owned  an  undivided  half  of  the  timber  on  section  12,  there 
was,  so  far  as  we  can  see,  nothing  repugnant  as  to  that.  Beyond  that  undi- 
vided interest,  he  was  entitled  to  pay,  for  cutting  and  delivering  at  the  boom, 
a  sum  which  considerably  exceeded  the  value  of  the  logs  themselves  on  the 
ground,  as  fixed  by  any  of  these  arrangements.  There  is  no  legal  reason  why 
these  contracts  may  not  all  stand  together. 

A  point  was  urged,  both  on  the  trial  below  and  in  this  court,  to  the  effect 
that  Ten  Eyck  did  not  take  any  action  under  the  undated  contract ;  and  that 
although  it  was  found  in  his  possession,  and,  as  we  held  previously,  must  be 
presumed  to  have  been  delivered  and  accepted,  yet  it  could  not  become  prac- 
tically operative  without  some  further  action  by  him.  This  contract  was  an 
absolute  sale  of  the  undivided  half  of  the  timber  cut  and  uncut  on  sections 
11  and  12,  whether  large  or  small,  white  or  Norway,  for  $1,500.  All  of  this 
was  to  be  banked  and  boomed  at  agreed  rates.  But  the  contract  expressly 
contemplated  that  sales  would  be  made  in  the  boom,  and  that  the  unpaid 
purchase  money  due  from  Kroll  might  be  paid  out  of  the  proceeds.  There  is 
nothing  contemplating  that  Ten  Eyck  was  to  make  sales,  any  more  than 
Kroll,  if  at  all ;  and  there  can  be  no  doubt  that  if  Kroll  made  sales,  he  must 
account  for  them.    There  could  be  no  call  for  action  by  Ten  Eyck  until  in 
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arrears  to  Kroll  for  services,  and  he  could  not  be  in  arrears  if  KroU  haA 
funds  belonging  to  him. 

The  principal  controversy  arose  out  of  various  matters  which  it  was  claimed 
were  inconsistent  with  the  rights  w^lich  Ten  Eyck  would  have  had,  if  full 
force  should  be  given  to  the  transfers  of  title  under  which  he  apparently  held 
rights.  These  do  not  all  appear  to  have  been  treated  alike  below,  and  should 
be,  to  some  extent,  kept  separate.  It  must  be  considered,  in  the  outset,  that 
every  presumption  must  stand  in  favor  of  the  full  efficacy  of  these  documents^ 
until  overthrown;  and  it  must  also  be  assumed  that  they  can  only  be  im- 
peached by  the  conduct  of  Ten  Eyck  himself,  and  that  Kr«ll  is  not  a  compe- 
tent witness  as  to  matters  between  himself  and  Ten  Eyck  upon  which  Ten 
Eyck  if  living  could  have  testified  himself. 

The  circuit  court  allowed  the  jury  to  consider  whether  the  contract  of  Feb- 
ruary, 1878,  whereby  certain  logs  were  transferred  to  Ten  Eyck,  was  not 
given  by  way  of  security  collateral  to  tlie  guaranty  to  Ensley.  We  have  found 
no  testimony  in  the  record  which  in  any  %vay  tends  to  support  such  a 
theory.  So  far  as  anything  appears  on  the  subject,  Ensley  was  already  paid; 
but.  whether  he  was  or  not,  the  case  does  not  show  anything,  that  we  have 
been  able  to  discover,  which  would  authorize  this  transfer  to  be  treated  as 
anytliing  else  than  a  transfer  in  fact.  Neither  have  we  discovered  anything 
to  authorize  the  court  below  to  lay  any  stress  on  the  alleged  failure  of  Ten 
Eyck  to  advance  money  under  the  undated  contract.  As  already  suggested* 
it  called  for  no  advances,  and  required  no  payment  under  any  circumstances 
until  logs  should  be  delivered  and  charges  not  otherwise  provided  for. 
Neither  did  it  require  any  action  on  Ten  Eyck's  part  in  the  management  of 
the  business,  and  the  charges  on  both  these  points  were,  we  think,  erroneous. 

Testimony  was  given  by  one  Bartow  of  statements  of  Ten  Eyck  which  it 
was  claimed  referred  to  the  timber  covered  by  the  undated  contract,  and 
which,  if  so  referring,  had  some  tendency  to  dispute  the  existence  of  any 
claim  under  that  contract;  and,  in  connection  witli  these  statements,  there 
was  proof  of  a  mortgage  given  by  Kroll  to  Mr.  Hoyt,  taken,  as  claimed,  on 
the  faith  of  these  representations.  We  think  this  testimony  was  sidraissible 
for  the  purpose  mentioned.  While  not  legally  conclusive,  it  was  entitled  U> 
consideration.  Some  portions  of  it  were,  perhaps,  open  to  objection  as  not 
sufficiently  distinguishing  between  Ten  Eyck *s  and  KroU's  conversation,  and 
it  was  not  competent  to  show  for  what  purpose  Bartow  went  to  see  Ten 
Eyck,  unless  so  far  as  it  was  explained  to  Ten  Eyck ;  but  the  subject  itself 
was  pertinent,  and  so  was  a  considerable  part  of  the  testimony.  Similar  con* 
siderations  apply  to  the  correspondence  and  dealings  concerning  the  mortgage 
to  Mr.  Lock  wood.  That  testimony  was  admissible  as  having  some  weight 
circumstantially  in  the  same  direction. 

Some  testimony  was  received  from  Mr.  Kroll  concerning  the  Selivery  of  logs, 
of  which  he  had  no  personal  knowledge.  The  court  seems  to  have  received 
it  on  a  statement  that  such  knowledge  would  be  shown;  but,  as  he  was  then 
on  the  stand,  that  was  the  proper  time  to  show  it.  It  was  also  incompetent 
to  allow  Kroll  to  testify  why  he  wrote  certain  letters  to  Ten  Eyck.  This 
could  only  be  competent  if  brought  home  to  Ten  Eyck's  knowledge,  and  upon 
matters  so  known,  Kroll  was  not  competent.  The  same  considerations  ap- 
ply to  Kroll's  testimony  about  not  seeing  the  contract  after  he  signed  it,  ex- 
cept in  Mr.  Wheeler's  hands,  and  what  took  place  at  that  time.  The  direct 
bearing  of  so  much  of  this  as  is  pertinent  at  all  was  to  impeach  a  paper  by 
contradicting  presumptions,  on  a  matter  in  Ten  Eyck's  knowledge  as  well  as 
Kroll's;  and,  in  reference  to  this  contract,  we  think  the  defendant  was  right 
in  claiming  that,  if  title  once  passed  under  this  contract  to  Ten  Eyck,  it  could 
not  get  out  of  him  without  some  act  of  release  or  retransfer.  The  real  con- 
troversy here  must  have  been  whether  or  not  the  possession  of  the  paper  by 
Ten  Eyck  was  by  virtue  of  an  effective  delivery,  or  in  some  other  way.    We 
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think  the  evidence  of  scaling  was  not  incompetent.  From  the  nature  of  the 
business  it  cannot  always  be  possible  to  show  more  than  was  shown  here. 
Smith  V.  Kelly,  43  Mich.  390;  S.  C.  5  N.  W.  Rep.  437. 

The  remarks  of  counsel  concerning  the  books,  made  in  the  summing  up, 
were  outside  of  any  proper  issue  for  the  jury,  and  not  authorized  to  be  al- 
lowed to  influence  them.    The  court  below  took  this  view  correctly. 

We  have  referred  to  all  the  material  points  which  were  discussed  on  the 
argument,  and  think  there  was  error  In  the  particulars  which  we  have  speci- 
fied.   The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 


Cook  9.  Hounds  and  others. 
FUed  April  8,  1886. 

1.  Mortgage— Satisfactiok—6ubject-Mattee  of  Cause— Title  to  Laito. 

Consideration  by  court  of  facts  bearing  upon  a  mortgage  of  land,  executed  in  1856, 
and  a  land  contract  of  same  date;  and  finding  thereupon  that  said  mortgage  has 
been  satisHed,  and  that  complainant  has  no  interest  in  the  land  to  which  the  con- 
tract referred. 

2.  Same— Title — Evidence  of — Payment  of  Taxes. 

The  mere  pa^nnent  of  taxes  on  land,  in  the  face  of  other  fkcts  showing  a  want  of 
ownership,  is  no  evidence  of  title. 

Appeal  from  Kent. 

Nor r is  d-  Uhl,  for  complainant  and  appellant.  Bimey  Hoyt  and  Frank 
F.  Kutts,  for  defendants. 

MoK.SE,  J.  The  bill  of  complaint  in  this  cause  was  filed  May  26,  1881,  to 
foreclose  a  mortgage  executed  by  the  defendants  George  W.  and  Mary  R. 
liounds  and  Charles  J.  and  Laura  L.  Jaqua,  upon  two  separate  parcels  of 
land  in  Kent  county,  one  being  the  homestead  of  George  W.  Bounds  and  the 
other  the  homestead  of  Charles  J.  Jaqua.  The  mortgage  was  dated  Decem- 
ber, 1,  1856.  and  was  given  to  secure  the  payment  of  $325.05,  and  a  stipu- 
lated amount  of  interest;  being  the  first  three  annual  payments,  of  $108.35 
each,  upon  a  certain  land  contract,  bearing  date  the  same  day,  wherein  com- 
plainant agreed  to  sell  and  convey  to  said  Bounds  and  Jaqua  another  par- 
cel of  land,  in  the  same  county,  for  the  sum  of  $758.44.  The  bill  also  asks 
for  a  foreclosure  of  said  contract,  claiming,  at  the  date  of  the  filing  of  his 
bill,  that  there  was  then  due  upon  said  contract  and  mortgage  the  sum  of 
ei.500. 

The  defendants  Bounds  and  Jaqua  in  their  answer  admit  the  execution  of 
the  contract  and  mortgage,  but  claim  that  they  paid  the  mortgage  according 
to  its  terras.  They  admit  going  into  possession  of  the  premises  described  in 
the  contract,  but  claim  that,  after  being  in  such  possession  about  three  years, 
they  were  dispossessed  of  said  lands  by  one  Jacob  W.  Winsor,  who  had  the 
legal  title  thereto;  that  they  believe  the  complainant  had  no  title  to  said  lands; 
and  that  although  the  said  Winsor  and  his  grantees  have  held  and  occupied 
said  premises  adversely  to  said  complainant  for  more  than  20  years,  he  has 
never,  by  himself  or  any  one  else,  demanded  possession  of,  or  asserted  any 
right  in,  said  lands.  They  also  set  up  the  statute  of  limitations,  and  add  de- 
murrer clause  for  want  of  equity. 

The  defendants  Farr,  Dean,  Briggs,  Trailing,  and  Morrison  answer,  in  sub- 
stance, that  they  are  strangers  to  the  mortgage  and  contract;  that  if  the  same 
were  ever  made  they  are  without  consideration  and  void ;  deny  that  they  are 
subsequent  purchasers  or  incumbrancers,  or  that  they,  or  their  grantors,  went 
into  possession  under  Bounds  or  Jaqua,  or  under  the  land  contract.  They 
also  setup  title  in  themselves,  derived  from  the  state,  and  possession  there- 
under for  20  years,  as  a  bar,  and  also  demur  the  same  as  the  others. 
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The  circuit  court,  in  chancery,  upon  pleadings  and  proofs,  dismissed  the 
complainant ^s  bill,  decreeing  that  the  mortgage  had  been  fully  paid  and  satis* 
fied ;  and  that  as  to  the  land  described  in  the  contract,  the  defendants  Rounds 
and  Jaqua  had  no  title  or  interest,  at  the  time  of  the  filing  of  the  bill,  in  the 
land  contract  or  the  premises ;  and  that  the  other  defendants  had  no  title  or 
possession  to  the'  land  by  virtue  of  or  under  said  contract,  but  their  possession 
of  the  premises  was  and  had  been  adverse  to  complainant's.  The  complain- 
ant appeals  from  this  decree. 

The  first  dispute  arises  upon  the  terms  of  the  mortgage;  or,  rather,  the  true 
construction  of  its  condition.  The  defendants  claim  that  the  mortgage,  by 
its  terms,  calls  for  the  payment  of  the  first  three  installments  of  the  land  con- 
tract, with  the  interest  upon  the  whole  amount  of  principal  unpaid  at  the 
date  of  the  falling  due  of  each  of  said  three  installments.  The  complainant 
claims  that  the  mortgage  not  only  secured  these  payments,  but  the  interest 
upon  the  whole  unpaid  principal  of  the  land  contract,  as  long  as  any  part  of 
said  principal  remained  unpaid. 

The  condition  of  the  mortgage  reads  as  follows:  "That  if  the  said  parties 
of  the  first  part  pay  to  the  said  party  of  the  second  part  the  sum  of  three 
hundred  and  twenty-five  dollars  and  five  cents,  in  three  annual  payments  of 
one  hundred  and  eight  dollars  and  thirty-five  cents,  with  interest  payable 
annually  upon  seven  hundred  and  fifty-eight  dollars  and  forty-four  cents,  ac- 
cording to  a  certain  land  contract  bearing  even  date  herewith,  executed  by 
George  W.  Rounds  and  Charles  J.  Jaqua  to  the  said  party  of  the  second  part 
as  collateral  security,  then  these  presents  shall  cease  and  be  null  and  void, 
but  in  case  of  non-payment  of  the  said  sum  of  three  hundred  and  twenty-five 
5-100  dollars,  or  the  interest  thereof,  or  any  part  thereof,  at  the  time,  in  the 
manner,  and  at  the  place  above  limited  and  specified  for  the  payment  thereof » 
then,"  etc. 

We  think  the  claim  of  the  defendants  the  correct  interpretation. 

The  parties  have  also  put  a  practical  construction  upon  this  clause.  As 
will  be  seen  hereafter,  payments  of  principal  and  interest  were  made  up  to 
about  the  time  defendants  claim  the  whole  amount  due  and  owing  upon  this 
mortgage  was  satisfied,  according  to  their  view  of  the  meaning  of  the  inter- 
est clause.  After  that  no  further  payment  was  offered  or  made  by  Rounds 
or  Jaqua,  and  none  was  demanded  by  complainant.  The  defendants  Rounds 
and  Jaqua  claim  th<it  they  paid  the  mortgage  in  full  some  time  in  the  year 
1860;  that  the  first  payment  was  made  December  2,  1857,  being  8152.60  in 
cash,  leaving  a  balance  due  of  $8.84,  which  was,  by  agreement,  to  stand 
over  until  next  payment.  This  is  admitted  by  complainant,  and  the  same 
was  indorsed  by  him  upon  the  contract.  The  second  payment  is  claimed  by 
defendants  to  have  been  made  in  1858,  by  the  cutting  and  hauling  of  logs 
from  lands  of  complainant  to  a  mill,  at  two  dollars  per  thousand,  and  the 
payment  of  the  saw  bill  at  complainant's  request.  This  is  denied  by  com- 
plainant. Without  going  into  detail  as  to  the  evidence,  the  proofs  amply 
sustain  this  claim  of  defendants. 

As  to  the  third  payment,  defendant  Jaqua  swears  that  he  went  to  the  vil- 
lage of  Brooklyn,  Jackson  county,  in  this  state,  where  complainant  then  lived 
and  now  resides,  and  paid  him,  January  3,  1860,  the  sum  of  $76.23  in  cash» 
leaving  a  balance  due  of  $71.38,  to  be  paid  in  three  months  by  the  cutting 
and  hauling  of  another  lot  of  logs,  which  balance  was  subsequently  paid  by 
such  work.  This  is  denied  by  complainant.  There  is  an  indorsement  upon 
the  contract  made  of  the  date  of  January  3,  1860,  now  reading  as  follows: 
"$76.23.  Rec'd  third  January,  1860,  seventy-six  23-100  dollars  on  second 
payment,  leaving  balance  of  $71.38  to  be  on  interest,  @  10  per  cent.,  for 
three  months."  This  indorsement  is  in  the  handwriting  of  complainant, and 
was  made,  except  the  word  "second,"  at  the  date  thereof.  It  appears,  with- 
outdispute,  that  the  word  "third"  was  erased  by  an  indelible  pencil  mark» 
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and  the  word  "second"  written  over  it  by  the  same  pencil,  since  the  com- 
mencement of  this  suit,  either  by  the  complainant  or  some  one  in  his  behalf. 
The  claim  of  defendants  as  to  this  third  payment  seems  to  be  supported  by 
the  proofs;  but,  above  all,  it  is  sustained  by  the  conduct  of  the  complainant 
since  that  time.  He  testifies  that  he  has  never  seen  either  Rounds  or  Jaqua 
since  the  date  of  said  payment,  nor  has  he  ever  in  any  way  demanded  of  them 
any  payment  upon  said  mortgage.  For  over  21  years  he  has  slumbered  upon 
the  rights  he  claims  to  hold  in  this  mortgage  and  contract,  and  made  no  sign. 
Previous  to  this  payment  in  1860  he  was  prompt  and  active  in  the  collection, 
or  attempted  collection,  of  the  payments  and  interest  as  they  came  due.  His 
silence  since  gives  confirmation  to  the  claim  of  defendants  that  the  mortgage 
has  long  been  paid  and  satisfied. 

In  regard  to  the  land  contract,  it  seems,  without  any  serious  controversy, 
that,  about  the  time  the  last  payment  was  made  upon  this  mortgage,  Jacob 
W.  Winsor,  claiming  to  own  the  land,  forbade  the  defendants  cutting  any  tim- 
ber, or  doing  any  work,  upon  the  premises,  under  threats  of  prosecution.  He 
also  took  possession  of  otlier  lands  belonging  to  complainant.  Defendants 
Hounds  and  Jaqua  wrote  to  complainant,  setting  forth  Winsor^s  claim  and 
threats,  and  requesting  him  to  defend  and  protect  them  under  his  title.  His 
agent,  one  Thornton,  also  wrote  him  to  the  same  effect,  and  stating,  further, 
that  Winsor,  and  parties  claiming  under  him,  were  cutting  timber  upon 
other  lands  claimed  by  complainant.  To  these  letters  no  responses  were  ob- 
tained, except  a  direction  to  Thornton  to  go  to  Grand  Rapids  and  employ 
the  best  lawyer  there,  and  prosecute  the  intruders  for  trespass.  To  this 
Thornton  replied  that  it  took  money  to  employ  counsel,  and  he  must  send 
some.  To  this  letter  no  answer  was  ever  received.  Believing  that  complain- 
ant had  abandoned  his  claim  of  title  to  the  land,  the  defendant  Rounds,  who 
was  in  possession,  gave  up  the  premises,  and  defendant  Jaqua  and  one  Oar- 
mer  purchased  and  received  a  deed  of  the  same  land  from  Winsor;  and  un- 
der the  title  so  acquired  their  grantees  have  ever  since  been  in  actual  occu- 
pancy of  the  premises,  claiming  tulversely  to  cniuplainant.  The  testimony 
also  shows  that  no  demand  of  possession,  or  claim  of  right  to  the  land,  has 
ever  been  made  by  the  complainant,  or  by  any  one  in  his  behalf,  until  the 
commencement  of  this  suit.  The  defendants  now  holding  said  premises  have, 
by  themselves,  and  through  their  grantors,  been  in  the  actual,  exclusive,  ad- 
verse possession  of  the  land  described  in  the  contract  for  more  than  20  years 
continuously  previous  to  the  filing  of  complainant's  bill. 

It  is,  indeed,  true  that  he  paid  the  taxes  on  this  land  up  to  1875,  save  for 
the  years  1866,  1872,  and  1874 ;  but  the  record  shows  that  these  tiixes  were 
paid,  as  evidenced  by  the  receipts,  with  other  lands  in  the  same  vicinity;  and 
the  mere  payment  of  taxes  cannot  be  regarded  as  such  an  assertion  of  owner- 
ship as  to  affect,  in  any  way,  the  adverse  possession  of  the  defendants,  or  to 
weaken  to  any  extent  the  evident  force  of  all  his  other  acts  and  conduct  look- 
ing towards  an  actual  abandonment  of  his  claim.  Since  the  last  payment  upon 
the  mortgage  and  contract,  no  communications  whatever  have  passed  between 
the  parties.  He  lias  made  no  effort  to  collect  principal  or  interest  upon  either 
mortgage  or  contract,  although  he  has  been  in  the  neighborhood  of  the  prem- 
ises, engaged  in  lumbering.  He  saw  the  timber  upon  other  lands,  he  claimed 
to  hold  by  the  same  title  as  he  did  the  contract  land,  cut  and  carried  away  by 
Winsor  and  others,  claiming  adversely  to  him,  and  made  no  effort  to  prevent 
it  or  to  assert  his  rights. 

He  has  shown  in  this  case  no  title  to  the  premises  described  in  the  contract, 
except  the  fact  of  his  contracting  to  sell  it  to  the  defendants  Rounds  and 
Jaqua;  and,  as  far  as  we  know,  there  is  no  evidence  that  he  ever  held  any 
title  whatsoever  to  the  premises  upon  which  he  seeks  a  performance  of  the 
land  contract.  We  therefore,  under  the  proofs,  must  hold  the  decree  of  the 
circuit  court  for  the  county  of  Kent,  in  chancery,  dismissing  Ws  bill  of  corn- 
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plaint,  to  be  a  Just  and  proper  one;  and  the  same  is  afflrmedi  with*  costs  of 
both  courts. 
(The  other  justices  concurred.) 


COLTON  V.  EUPKRT. 
FUed  April  8, 1886. 

1.  Wbit  Ain>  Pbooxbs— SuBSTiTUTBD  Sebvioe  —  Nbgbssitt  of  Stbiot  CoKPLiAiroB  wrra 

Statute. 

The  statute  authorizing  substituted  service  of  process  must  be  strictly  complied 
with,  in  order  to  confer  jurisdiction  ax>on  the  court  over  the  property  of  defendant^ 
which  the  suit  is  instituted  to  reach  and  subject  to  the  payment  of  ma  debt. 

2.  Same— Affidavit  Required  fob  Substituted  Bebviok. 

The  affidavit  required  preliminary  to  allowing  a  substituted  service  must  show 
every  fact  necessary  to  give  the  officer  jurisdiction  to  make  the  order  for  appear- 
ance. 
8.  Same— SouBOE  of  Information  Used  fob  Affidavit. 

There  is  no  requirement  iu  the  statute  that  the  person  making  the  affidavit  shall 
give  the  source  of  his  information,  nor  does  it  undertake  to  prescribe  what  shall  be 
considered  proof  of  the  facts  required  to  be  shown  by  affidavit,  though  it  is  good 
practice  to  give  the  name  of  the  informant,  or  the  source  of  the  information,  if 
possible. 
4.  Depositions— Notice  to  Take  Deposition— Sebvice. 

The  law  does  not  require  the  copy  of  the  notice  to  take  depositions  to  be  aerved 
by  an  officer,  or  by  the  party  or  his  attorney,  nor  does  it  require  the  copy  to  be 
verified. 
6.  Same— Fact  of  Publication— Evidence— Newspapeb. 

It  is  competent  to  show  the  fact  of  publication  by  the  introduction  of  the  pub- 
lished papers  containing  the  notice  or  order. 
6.  Mortqaoe-Foreclosure— Waiver  of  Informalities  by  Laches. 

A  mortgagor  who  received  and  accepted,  after  foreclosure  sale,  the  surplus  due 
him,  and  took  no  steps  to  have  the  proceedings  set  aside  within  the  time  allowed 
by  law,  has  thereby  waived  all  irregularities,  and  sanctioned  the  validity  of  such 
proceedings. 

Error  to  Huron. 

Elhridge  F,  BacoUt  Isaac  Marston,  and  John  Atkinson,  for  plaintiff.  Winr 
8or  df  Snover,  for  defendant. 

Ghamflin,  J.  The  defendant  recovered  a  judgment  in  an  action  of  eject- 
ment brought  by  plaintiff  to  recover  possession  of  certain  land  situated  in 
the  county  of  Huron.  On  the  trial  both  parties  claimed  title  through  a  com- 
mon  source.  The  plaintiff  was  the  owner  in  fee  by  a  purchase  from  Garret 
B.  Hunt  and  Henry  S.  Cunningham,  made  on  the  seventh  day  of  November, 
1865.  On  the  same  day  he  executed  and  delivered  to  his  vendors  a  mort- 
gage upon  the  lands  purchased  to  secure  the  payment  of  the  purchase  price. 
Defendant  claims  title  through  a  foreclosure  in  chancery  of  this  mortgage. 
The  defendant,  as  a  part  of  his  defense,  offered  in  evidence  the  files  and  rec- 
ords in  the  foreclosure  proceedings,  which  showed  that  the  bill  to  foreclose 
the  mortgage  was  filed  on  the  fifteenth  day  of  December,  1869;  that  Garret 
B.  Hunt  and  Henry  S.  Cunningham  were  complainants  and  Palmer  Colton 
was  defendant.  The  record  offered  was  the  enrollment,  and  also,  in  that  con- 
nection, the  order  taking  the  bill  as  confessed,  recorded  in  the  common  order- 
book,  on  page  41. 

Four  objections  were  taken  to  the  introduction  of  the  evidence,  namely: 
(1)  Because  the  court  acquired  no  jurisdiction  of  the  defendant  there  was  no 
personal  service  made  on  the  defendant,  and  the  affidavit  upon  which  the 
commissioner  made  his  order  for  the  appearance  of  the  defendant  shows  no 
facts  authorizing  the  commissioner  to  make  such  order;  (2)  that  the  order  of 
the  commissioner  was  void  on  its  face,  as  it  required  the  defendant  to  entar 
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his  appearance  within  two  months  from  the  date  of  such  order,  and  the  order 
«hows  that  the  defendant  is  a  non-resident  of  this  state;  (3)  that  the  order 
"was  not  published  for  the  time  required  by  law;  (4)  that  it  appears  from  the 
files  in  this  case  that  there  was  no  evidence  offered  before  the  commissioner 
by  the  complainants  as  to  payments,  etc. ;  that  as  there  was  no  appearance  of 
the  defendants,  the  decree  could  not  be  granted,  under  the  law,  without  the 
•complainants  being  sworn  as  to  payments. 

The  first  three  objections  are  aimed  at  the  jurisdiction  of  the  court  over  the 
person  of  defendant;  the  last,  to  error  in  the  proceedings.  The  fourth  ob- 
jection does  not  involve  the  jurisdiction  of  the  court  to  pronounce  a  decree, 
and  can  only  be  taken  advantage  of  in  a  proceeding  in  the  cause  on  review 
or  appeal. 

The  subpoena  to  appear  and  answer  was  issued  on  the  fifteenth  day  of  De- 
cember, 1869,  and  was  returnable  on  the  twenty-seventh  day  of  December, 
1869.  It  was  delivered  to  the  sheriff,  who,  by  his  under-sheriff,  returned  on 
the  return-day  thereof,  that  the  subpoena  could  not  be  served  upon  the 
defendant.  Palmer  Colton,  because  he  could  not  be  found  in  his  jurisdiction; 
and  that  he  had  made  diligent  search  for  said  defendant,  and  he  could  not  be 
found  within  his  jurisdiction.  The  solicitor  for  the  complainant  thereupon 
made  affidavit  i\s  follows:  "Richard  Winsor,  being  duly  sworn,  deposes  and 
says:  That  he  is  solicitor  for  complainants  in  the  above-entitled  cause;  that 
the  subpoena  issued  in  this  cause  cannot  be  served  on  the  defendant  by  reason 
of  his  absence  from  this  state.  And  deponent  further  says  that  the  said 
Palmer  Colton,  as  he  is  informed  and  believes,  resides  at  Erie,  in  the  state 
of  Pennsylvania,  and  further  deponent  says  not." 

The  principle  is  well  settled  in  this  state  that  the  statute  authorizing  substi- 
tuted service  of  process  must  be  strictly  complied  with  in  order  to  confer  juris- 
diction upon  the  court  over  the  property  of  the  defendant  which  the  suit  is 
instituted  to  reach  and  subject  to  the  payment  of  his  debt;  and  it  has  been  held 
that  the  affidavit  required  must  show  every  fact  necessary  to  give  tlie  officer 
jurisdiction  to  make  the  order  for  appearance.  Piatt  v.Steioart,  10  Mich. 
260;  King  v.  Harrington,  14  Mich.  582. 

In  this  case  the  affidavit  is  positive  that  the  subpoena  could  not  be  served 
upon  the  defendant  by  reason  of  his  absence  from  the  state.  The  place  of 
defendant's  residence  is  stated  upon  information  and  belief  to  be  at  Erie,  in 
the  state  of  Pennsylvania.  The  objection  urged  is  that  this  statement  does 
not  amount  to  proof;  that  deponent  should,  at  least,  have  given  the  source  of 
his  information.  But  there  is  no  requirement  in  the  statute  that  the  person 
making  the  affidavit  shall  give  the  source  of  his  information;  nor  does  it  un- 
dertake to  prescribe  what  shall  be  considered  proof  of  the  facts  required  to  be 
shown  by  affidavit.  Good  practice  requires  tJiat  the  name  of  the  informant, 
oi:  the  source  from  which  the  information  is  derived,  should  be  stated,  not  as 
affording  any  additional  weight  to  the  affidavit  as  evidence,  but  as  a  safe- 
guard and  check  against  false  and  reckless  swearing.  The  very  nature  of 
the  facts  to  be  proved  are  often  such  that  an  affidavit  upon  information  and 
belief  is  all  that  can  be  adduced  in  the  case.  The  residence  of  the  party  may 
be  unknown,  and  the  most  diligent  search  and  inquiry  fail  to  elicit  any  in- 
formation upon  the  subject.  A  defendant  may  be  a  non-resident  when  the 
mortgage  was  executed,  and  that  fact  may  appear  upon  the  face  of  the  mort- 
gage, as  was  the  case  here;  and  yet,  when  the  suit  is  commenced,  it  may  not 
be  known  whether  he  has  changed  his  residence  either  to  this  or  some  other 
state.  In  such  case  an  affidavit  upon  information  and  belief  is  all  that  could 
reasonably  be  required.  To  require  that  such  proof  should  be  established  by 
fluch  evidence  as  would  preclude  all  reasonable  doubt,  or  of  such  character 
and  weight  as  would  preclude  a  possibility  of  error,  would  deprive  this  pro- 
vision of  the  statute,  in  a  large  majority  of  cases,  of  any  efficacy,  and  result 
in  a  failure  of  the  remedy  designed  to  be  afforded  by  the  law.    The  law  itself 
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is  based  upon  the  necessity  of  the  case,  in  order  to  enable  parties  to  reach  and 
deal  with  property  within  the  jurisdiction  of  the  court.  No  personal  decree 
can  be  taken.  It  is  in  aid  of  justice,  and  the  rights  of  the  absent  defendant 
are  carefully  preserved  in  cases  when  a  decree  has  been  entered  in  the  cause. 
He,  or  his  representatives,  may  appear  and  be  iidmitted  to  answer  the  com- 
plainant's bill  upon  paying  or  securing  the  costs,  and  the  cause  shall  then 
proceed  as  if  he  had  appeared  in  due  season;  but  this  appearance  must  be 
made  in  one  year  after  notice  in  writing  of  the  decree  has  been  given  to  him. 
and  within  seven  years  after  the  making  of  the  decree,  when  such  notice  shall 
not  have  been  given.  And  in  cases  where  the  suit  is  for  the  purpose  of  fore- 
closing a  mortgage,  the  statute  provides  that  "  no  sale  and  conveyance,  regu- 
larly made  under  the  preceding  provisions,  upon  a  bill  for  the  foreclosure  and 
satisfaction  of  a  mortgage,  shall  be  affected  or  prejudiced  by  the  appearance 
of  the  defendant  within  one  year,  or  the  seven  years  hereinbefore  specified, 
nor  by  any  other  proceeding;  but  such  defendant,  or  his  representatives,  may, 
at  any  time  within  seven  years  after  the  decree  ordering  such  sale,  file  a  bill 
against  the  complainant,  or  his  representatives,  to  account  for  all  moneys  re- 
ceived by  him  or  them  by  virtue  of  such  decree  over  and  above  the  amount 
justly  due  on  the  mortgage,  and  costs  of  suit;  and  the  court  shall  proceed  on 
such  bill  according  to  the  equity  of  the  case."  I  shall  have  occasion  to  refer 
to  these  provisions  of  the  law  when  I  come  to  the  consideration  of  another 
branch  of  the  defendant's  case. 

The  record  shows  that  the  subpoena  was  duly  issued  and  placed  in  the  hands 
of  the  proper  officer  for  service,  and  it  could  not  be  served  because  of  the  ab- 
sence of  the  defendant  from  the  jurisdiction  of  the  officer.  In  this  respect, 
the  proceedings  were  regular,  and  were  free  from  the  infirmity  which  existed 
in  the  case  of  SouJe  v.  Hough,  45  Mich.  418;  S.  C.  8  N.  W.  Rep.  50, 159.  The 
affidavit  of  non-residence  was  sufficient,  within  the  unanimous  opinion  of 
this  court  expressed  in  the  case  of  Pettiford  v,  Zoellner,  45  Mich.  358;  S.  C. 
8  N.  W.  Rep.  57.  The  reasons  there  given  for  holding  an  affidavit  like  the 
one  in  question  here  good,  and  the  evils  which  would  result  from  a  contrary 
doctrine  in  the  unsettling  of  titles  in  this  state,  are  conclusive  and  satisfac- 
tory to  my  mind. 

The  second  point  taken  by  plaintiff's  counsel  is  also  disposed  of  by  the  case 
of  Pettiford  v.  Zoellner.  The  legislature  has  very  wisely  amended  the  stat- 
ute so  as  to  avoid  any  uncertainty  in  the  construction  which  should  be  placed 
upon  it  as  it  formerly  stood. 

Was  the  order  published  for  the  time  required  by  law  ?  The  affidavit  shows 
that  it  was  published  for  six  successive  weeks,  commencing  on  the  sixth  day 
of  January,  A.  D.  1870,  and  ending  on  the  tenth  day  of  February,  A.  D.  1870. 
The  affidavit  shows  a  sufficient  publication,  as  no  action  was  taken  by  com- 
plainant until  after  the  expiration  of  the  week  in  which  the  order  was  last 
published.  The  defendants  also  introduced  the  files  of  the  paper  in^  which  the 
order  was  published,  and  they  were  received  in  evidence  against  plaintiff's 
objection  that  the  same  were  incompetent.  It  is  competent  to  show  the  fact 
of  publication  by  the  introduction  of  the  published  papers  containing  the  no- 
tice or  order.  These  papers  showed  a  publication  of  the  order  on  the  sixth, 
thirteenth,  twentieth,  and  twenty-seventh  days  of  January,  and  on  the  third 
and  tenth  days  of  February,  1870;  and  they  also  showed  an  error  in  the  name 
of  one  of  the  complainants,  which  were  through  the  first  three  publications, 
in  which  the  name  Garrett  B.  Hunt  was  printed  '*Qraut  B.  Hunt. "  It  needs 
no  argument  to  demonstrate  that  a  cause  entitled  '*  Grant  3.  Hunt  and  Henry 
iS,  Cunningham  against  Palmer  Colton**  is  not  the  same  cause  as  one  en- 
titled '^Garrett  3.  Hunt  and  Henry  8.  Ctmningham  against  Palmer  Colton,** 
It  was  the  cause  last  entitled  in  which  the  order  was  made,  and  this  order 
was  published  but  three  times.  The  order  made  was  never  published  six 
weeks.    The  entitling  was  a  material  part  of  the  order,  as  the  body  of  the  or- 
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der  referred  to  it,  and  the  complainant's  namei  appeared  nowhere  else.  The 
language  of  the  order  is:  "That  the  said  defendant  cause  his  appearance  to 
be  entered  in  this  cause  within  two  months  from  the  date  of  this  order,  or,  in 
default  thereof,  that  the  said  bill  of  complaint  be  taken  as  confessed  by  said  de- 
fendant." There  was  a  plain  failure  to  comply  either  with  the  terms  of  the 
statute  or  of  the  order  made  in  pursuance  of  it;  and  unless  the  defendant  in 
that  suit  has  done  some  act,  based  upon  the  foreclosure,  wliich  has  estopped 
him  from  now  insisting  upon  the  illegality  of  the  proceedings,  they  cannot 
be  sustained. 

The  defendant  in  this  siiit  claims  that  the  plaintiff  is  legally  and  equitably 
estopped  by  facts  and  circumstances,  substantially  as  follows:  The  mort- 
gagees became  the  purchasers  of  the  mortgaged  premises  at  a  sale  made  in 
pursuance  of  the  decree  made  therein,  on  the  twenty-first  day  of  January,  A. 
D.  1871,  bidding  more  therefor  than  was  due  upon  the  decree;  that  after- 
wards, in  October,  1872,  Colton  called  upon  Garrett  B.  Hunt  at  his  residence 
in  Erie  county,  New  York,  and  staid  with  him  two  or  three  nights;  that  at 
that  time  he  was  fully  informed  by  Hunt  of  the  proceedings  to  foreclose  the 
mortgage,  and  what  had  been  done  about  it,  that  the  property  had  been  sold 
at  foreclosure  sale,  and  bid  in  by  himself  and  Mr.  Cunningham ;  that  Colton 
asked  for  an  adjustment,  and  one  was  had  after  a  full  knowledge  by  Colton 
of  the  foreclosure  proceedings  and  sale;  that  they  paid  to  him  $150  in  cash, 
and  surrendered  a  note  that  Hunt  held  against  him.  The  cash  paid  was  the 
amount  due  him  for  the  surplus  on  the  sale,  after  taking  out  taxes  and  prin- 
cipal and  interest  due  upon  the  mortgage.  He  expressed  himself  as  pleased 
and  satisfied  with  tlie  sum  paid  him, "and  never  expressed  any  dissatisfaction 
with  the  settlement.  Relying  upon  the  validity  of  the  foreclosure  sale,  which 
appeared  regular  upon  the  face  of  the  proceedings,  Hunt  and  Cunningham 
sold  the  premises  to  Michael  Linnenbach,  and  conveyed  them  by  deed,  Novem- 
ber 1,  1871,  which  deed  was  duly  recorded;  and  defendant  purchased  of  Lin- 
nenbach, November  9,  1874,  and  went  into  possession  in  1875.  Meanwhile 
the  defendant  has  gone  on  and  made  valuable  improvements  upon  the  land 
in  reliance  upon  his  title  derived  from  the  sources  aforesaid. 

The  plaintiff  wiis  aware  more  than  10  years  before  the  commencement  of 
this  suit  of  the  sale  under  the  foreclosure  proceedings.  He  took  no  steps  to 
set  them  aside,  or  challenge  their  validity.  "  If  the  proceedings  were  irregular, 
as  now  alleged  by  him,  he  could  have  appeared  within  seven  years  after  the 
decree,  and  had  the  same  set  aside,  and  defended  against  the  suit.  He  re- 
ceived full  notice  of  the  sale  in  less  than  two  years  after  it  had  been  consum- 
mated. If  the  foreclosure  had  been  regular,  the  defendant,  Colton,  could  not, 
at  any  time,  have  questioned  the  sale,  but  he  could  have  filed  his  bill  of  com- 
plaint for  an  account  of  the  moneys  received  by  Hunt  and  Cunningham  on 
the  sale,  and  would  have  been  entitled  to  receive  the  surplus  moneys  over  and 
above  the  amount  justly  due  them  on  the  mortgage,  and  costs  of  suit.  This 
account  they  rendered  and  adjusted  with  the  mortgagor  without  suit,  and,  we 
think,  with  the  same  force  and  effect.  By  that  act,  and  by  his  laches,  he  has 
waived  all  irregularities  in  the  foreclosure  proceedings,  and  sanctioned  and 
recognized  their  validity.  By  his  inaction  he  has  permitted  the  defendant  to 
purchase  upon  the  faith  of  the  validity  of  his  grantor's  chain  of  title,  and  it 
would  be  manifestly  unjust  for  the  plaintiff  now  to  allege  the  illegality  of  the 
proceedings  whose  validity  he  recognized  in  1872. 

His  conduct  comes  clearly  within  the  principle  enunciated  in  Caii^ncross  v. 
Zorimer,  7  Jur.  (N.  S.)  149,  and  quoted  with  approval  in  Truesdail  v.  Ward^ 
24  Mich.  134,  as  follows:  "It  is  a  universal  law  that  if  a  man,  either  by  word 
or  by  conduct,  has  Intimated  that  he  consents  to  an  act  which  has  been  done, 
and  that  he  will  offer  no  opposition  to  it,  although  it  could  not  have  been 
lawfully  done  without  his  consent,  and  he  thereby  induces  others  to  do  that 
from  which  they  otherwise  might  have  abstained,  he  cannot  question  the  le- 
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galitj  of  the  act  he  had  so  sanctioned,  to  the  prejudice  of  those  who  have  so 
given  faith  to  his  words,  or  to  the  fair  inference  to  be  drawn  from*  his  con- 
duct." 

The  testimony  by  which  the  settlement  iv  1872  was  made  to  appear  was 
established  by  the  depositions  of  Garrett  B.  Hunt  and  Henry  S.  Gunning- 
liam,  taken  before  a  notary  public  for  the  county  of  Erie,  in  the  state  of  New 
York,  to  the  introduction  of  which  in  evidence  upon  the  trial  the  following 
objections  were  made,  viz.:  (1)  Because  the  copy  of  the  notice  to  take  depo- 
sitions was  not  served  by  the  defendant,  or  his  attorney,  or  by  an  officer,  or 
by  any  one  duly  authorized  by  the  defendant  to  serve  the  same.  (2)  Because 
the  copy  of  the  notice  served  was  not  attested  or  verified  by  any  person.  (3) 
Because  the  copy  of  the  notice  served  did  not  purport  to  be  a  true  copy  of  the 
original  notice  to  take  the  depositions,  or  the  copy  of  any  notice.  (4)  Because 
there  is  no  clerk's  certificate  attached  to  said  depositions,  as  required  by  law, 
certifying  that  the  person  before  whom  the  depositions  purports  to  be  taken 
was  authorized  by  law  to  take  such  depositions. 

The  objections  were  properly  overruled.  The  law  does  not  require  the  copy 
of  the  notice  to  be  served  by  an  officer,  or  by  the  defendant  or  his  attorney, 
nor  does  it  require  the  copy  to  be  verified.  The  notice  served  was  signed  by 
the  attorney  for  the  defendant,  and  proof  was  made  that  a  true  copy  of  the 
notice  was  served  upon  the  attorney  for  the  plaintiff  in  the  cause.  The  cer- 
tificate attached  to  the  depositions  purported  to  be  the  certificate  of  Robert  B. 
Foote,  clerk  of  Erie  county,  New  York,  and  of  the  courts  thereof  being  courts 
of  record.  It  was  in  due  form  and  substance,  and  was  signed  by  J.  E.  Ewell, 
deputy-clerk,  and  was  under  the  seal  of  the  court.  In  effect,  it  was  tiie  cer- 
tificate of  Robert  B.  Foote,  clerk,  by  J.  E.  Ewell,  deputy-clerk.  We  tliink 
it  WHS  a  sufficient  authentication  under  the  statute. 

We  do  not  feel  called  upon  to  pass  upon  the  question  as  to  whether  the  ac- 
tion could  be  maintained  without  a  previous  demand  of  possession,  under 
our  decisions  in  Heading  v.  Waterman,  46  Mich.  109,  S.  G.  8  N.  W.  Rep. 
691,  and  Sinclair  v.  Learned,  51  Mich.  335,  S.  G.  16  N.  W.  Rep.  672.  as  the 
point  was  not  raised  in  the  court  below,  nor  does  it  arise  here  in  the  view  we 
take  of  the  facts  creating  an  estoppel;  and  for  the  same  reason  we  do  not  find 
it  necessary  to  decide  whether  the  five-yeara  statute  of  limitation  should  be 
held  to  apply  to  this  case. 

Other  objections  were  taken  to  the  regularity  of  the  proceedings  upon  the 
sale, — such  as  not  selling  in  parcels,  and  the  absence  of  filing  upon  the  back 
of  the  report  of  sale  found  among  the  papers,  and  the  absence  of  an  order  of 
confirmation  of  the  sale, — but  they  have  been  covered  by  previous  decisions 
of  this  court,  or  by  what  has  been  said  above  respecting  the  estoppel,  and 
need  not  be  particularized  here.  King  v.  Harrington,  14  Mich.  532 ;  Vaughn 
Y.Nims,  36  Mich.  297. 

The  judgment  must  be  affirmed;  and,  as  this  is  an  action  of  ejectment,  the 
cause  must  be  remanded  to  the  circuit. 

(The other  justices  concurred.) 


Eureka  Iron- Works  o.  Bresnahan. 

Filed  April  8,  1886. 

OORFOBATION — OPFIOERa— POWEBS — MORTGAGE. 

In  the  absence  of  any  provision  to  the  contrary,  contained  in  the  charter  of  a 
corporation,  it  will  be  presumed  that  its  president,  secretary,  and  treasurer  have 
the  authority  to  make  all  necassary  contracts  in  transacting  the  ordinary  business 
of  the  corporation,  within  the  legitimate  scope,  object,  and  purposes  of  its  organ- 
ization, and  the  execution  of  a  chattel  mortgage  of  the  property  of  the  oorporation 
for  the  purpose  of  procuring  credit  is  an  exercise  of  sucn  authority* 

£rror  to  Muskegon. 
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Keating  A  DicTcerman,  J,  H.  Bissell,  and  Henry  M,  Campbell,  for  plain* 
tiff.    Smith,  Nims,  Hoyt  ds  Erwin,  for  defendant. 

Sherwood,  J.  On  the  nineteenth  day  of  June,  1884,  Charles  E.  Wood- 
ard,  secretary  and  treasurer,  and  H.  S.  Servoss,  president,  of  the  Woodard 
Manufacturing  Company,  executed  a  chattel  mortgage  upon  all  its  property 
to  the  Muskegon  Iron-works,  a  corporation  of  which  said  Woodard  was  also 
secretary  and  treasurer,  he  acting  in  both  capacities  by  virtue  of  the  by-laws 
of  the  corporation.  The  mortgage  was  executed  to  secure  the  payment  of 
the  sum  of  $4,700.  Four  thousand  two  hundred  dollars,  however,  was  the 
actual  amount  then  due  from  the  mortgagor  to  the  mortgagee,  but  inasmuch 
as  the  mortgagor  was  getting  goods  constantly  from  the  Novelty  Works  upon 
credit,  the  amount  was  placed  at  the  first  sum  named,  believing  that  would 
no  more  than  cover  the  full  amount  of  credit  required  to  meet  their  imme- 
diate approacliing  necessities.  No  seal  was  attached  to  the  mortgage,  as  the 
company  had  not  yet  obtained  one.  There  was  no  formal  action,  or  the  rec- 
ord of  any  action  taken,  carried  on  the  records  of  the  company  authorizing 
the  making  of  the  mortgage;  but  it  was  agreed  upon  and  assented  to  by  all 
the  directors  and  stockholders  of  the  company  assembled  together,  and  the 
mortgage  wtis  drafted  and  executed  in  their  presence.  After  it  was  executed, 
the  secretary  of  the  Novelty  Works  took  it,  and  locked  it  up  in  the  safe  of  that 
company,  and  fi]ed  a  copy  of  the  same  in  the  recorder's  office  in  Muskegon 
city.  The  mortgage  was  signed,  "The  Woodakd  Manufacturing  Com- 
pany, by  Charles  E.  AVoodard,  Secretary  and  Treasurer.  II.  S.  Servoss, 
President. "  The  mortgage  was  duly  assigned  and  transferred  on  the  twenty- 
fifth  day  of  October,  1884,  to  the  plaintiff  as  collateral  security  for  the  pay- 
ment of  a  debt  which  the  Muskegon  Novelty  Iron-works  owed  the  plaintiff, 
of  about  $8,000,  and  said  assignment  was  duly  filed  in  the  recorder's  office 
with  the  mortgage.  Before  the  year  from  the  time  the  mortgage  was  made 
expired,  the  assignee  caused  the  proper  affidavit  to  renew  the  same  to  be  made 
and  filed  as  required  by  statute.  In  May,  1885,  the  chattel  mortgaged  prop- 
erty was  attached  by  creditors  of  the  Woodard  Manufacturing  Company; 
judgments  obtained  on  their  claims ;  and  said  property,  under  execution  is- 
sued thereon,  was  seized,  advertised,  and  sold  by  the  defendant  Bresnahan, 
who  was  sheriff,  to  the  other  defendant,  Delano,  against  the  protest  and  in 
utter  disregard  of  the  mortgage  interest  of  the  plaintiff,  though  fully  notified 
by  the  record  and  peraonally  of  the  nature  and  character  of  such  interest.  It 
was  not  sold  even  subject  to  the  plaintiff's  lien.  After  the  sale  the  plaintiff 
caused  demand  to  be  made  upon  both  the  defendants  for  possession  of  the 
mortgaged  property,  which  was  refused;  and  thereupon  the  plaintiff  brought 
this  suit  in  trover  to  recover  the  value  of  its  interest  under  the  chattel  mort- 
gage in  said  property.    The  declaration  contained  the  usual  counts  in  trover* 

The  defendants  pleaded  the  general  issue,  and  therewith  gave  notice  that 
they  would  justify  the  conversion  of  the  property  under  and  by  virtue  of  the 
judgments  and  execution  rendered  and  issued  against  the  Woodard  Manu- 
facturing Company.  The  cause  was  tried  in  the  Muskegon  circuit  before 
Judge  Russell,  with  a  jury;  and,  under  the  special  direction  of  the  court, 
a  verdict  was  rendered  in  favor  of  the  defendant,  and  the  plaintiff  brings 
error. 

On  the  trial  the  plaintiff's  counsel  offered  in  evidence  the  chattel  mortgage, 
after  proving  its  execution  as  hereinbefore  stated  by  the  mortgagor,  which 
was  objected  to  by  defendants'  counsel  upon  the  following  grounds:  (1)  Be- 
cause the  president  and  secretary  of  the  Woodard  Manufacturing  Company 
had  never  been  authorized  to  make  the  mortgage.  (2)  Because  the  secretary 
of  the  said  company  was  a  heavy  stockholder  in  the  Novelty  Company,  and 
its  secretary,  and  the  mortgage  made  by  him  from  the  one  to  the  other  as. 
secretary  was  without  the  right  so  to  do,  and  void.    (3)  Because  the  mortgage 
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was  executed  without  any  authority  from  the  board  of  directors,  acting  as  such. 
(4)  Because  the  officers  who  purport  to  have  executed  tliis  mortgage  were  not 
competent  in  law  to  bind  the  corporation,  and  were  not  authorized  expressly 
or  impliedly  by  the  corporation  to  sign  the  instrument  in  its  behalf;  and  be- 
cause it  appears,  from  the  testimony  already  in,  that  one  of  the  objects  of  exe- 
cuting the  mortgage  was  to  cover  the  property  to  prevent  its  being  attached 
by  creditors,  and  that  this  agent  for  both  corporations  had  knowledge  of  that 
fact,  and  that  being  secretary  and  treasurer  of  the  Novelty  Iron-works,  and 
a  stockholder  to  the  extent  named,  that  it  was  incompetent  for  him  to  exe- 
cute this  mortgage.  (5)  Because  it  does  not  appear  that  there  was  ever  a  de- 
livery of  this  mortgage  from  the  Woodard  Manufacturing  Company  to  the 
Muskegon  Novelty  Iron-works.  The  court  sustained  the  objection,  and  held 
that  it  is  not  the  mortgage  of  the  Woodard  Manufacturing  Company,  nor  such 
a  mortgage  as  the  president  and  secretary  were  authorized  to  make,  under  the 
testimony  given. 

Counsel  for  plaintiff  then  offered  to  prove  the  following  facts  in  addition 
to  those  already  stated:  That  the  mortgage,  after  being  made  and  executed, 
was  duly  delivered  to  the  mortgagee,  and  filed  by  its  direction  on  the  day  it 
was  made;  that  when  the  mortgage  was  assigned  to  the  plaintiff  the  indebt- 
edness of  the  Novelty  Woiks  to  them  was  past  due;  that  at  the  time  the  plain- 
tiffs made  demand  for  the  chattel  mortgage  property  the  defendant  had  pos- 
session of  the  property,  and  converted  it  to  their  own  use,  and  that  the  mort- 
gage indebtedness  was  then  due,  and  had  been  for  some  time  before  posses- 
sion was  taken  by  the  defendants;  that  at  the  time  this  suit  was  commenced 
the  plaintiff  was  the  bona  fide  owner  of  the  chattel  mortgage;  and  that  the 
mortgaged  property,  at  the  time  the  plaintiff  made  demand  therefor,  was  worth 
$4,000;  and  that  the  judgment  under  which  the  execution  sale  was  made  of 
the  property  to  the  defendants  was  not  valid.  The  court  ruled  the  testimony 
inadmissible  because  the  mortgage  had  been  excluded,  and  that  it  was  the 
basis  of  plaintiff's  right  to  recover. 

We  think  both  these  rulirigs  were  erroneous.  Of  course,  neither  party  could 
deny  the  existence  of  the  Woodard  Manufacturing  Company;  both  claim  title 
through  it.  It  is  not  claimed  that  it  could  not  make  a  valid  chattel  mortgage 
at  the  time  it  did,  but  that  the  company  could  not  make  such  mortgage  ex- 
cept at  a  regular  meeting,  or  one  called  in  accordance  with  the  by-laws  of  the 
corporation,  or  of  the  directors ;  that  such  mortgage  could  not  be  legally  made, 
though  all  the  directors  and  stockholders  in  the  company  were  present  and 
consented  to  and  directed  it  to  be  done,  as  in  this  case,  unless  at  a  duly  au- 
thorized meeting  of  the  same,  or  of  its  directors.  We  cannot  agree  with  this 
doctrine.  It  would  make  the  thing  created  greater  than  its  creators.  It 
would,  in  this  case,  operate  a  gross  injustice.  The  mortgage  of  the  plaintiff 
is  really  a  purchase-money  mortgage;  and  it  is  neither  justice,  nor  the  policy 
of  the  law,  to  allow  a  claim  of  this  character  to  be  defeated  through  any  in- 
formality or  technicality  of  the  proceedings  taken  or  practice  sought  to  be 
applied.  The  corporation  had  no  greater  interest  in  the  company  property 
than  all  the  members  composing  the  corporation.  Certainly,  had  they  all 
joined  in  a  conveyance  of  their  interest  in  the  property,  there  would  be  noth- 
ing left  which  the  company  could  control  or  convey.  And  if  all,  being  present, 
direct  the  secretary  and  president  to  make  such  conveyance  in  tlie  name  of 
the  company,  there  is  no  reason  why  it  should  not  be  bound  by  the  convey- 
ance, and  the  purchaser  take  a  good  letter  to  the  property,  unless  it  was  made 
to  defraud  creditors.  That  question,  however,  would  be  determined  only  by 
the  jury.  The  court  could  not  pass  upon  that  question,  and  direct  the  verdict. 
The  recorded  action  or  direction  of  the  board  of  directors  is  no  more  than 
written  evidence  of  that  action  and  that  direction;  and  unless  the  statute  has 
prescribed  the  mode  and  manner  In  which  action  shall  be  taken,  and  forbids 
it  being  taken  in  any  other  way,  the  stockholders  may  take  the  action  in  such 
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manner  and  at  such  times  as  they  may  deem  best.  The  statute  does  not,  in 
this  case,  interfere  at  all  with  such  action  and  such  direction. 

There  is  no  question  but  that  the  giving  the  mortgage  security  in  this  case 
was  within  the  corporate  powers  of  the  Woodard  Manufacturing  Company  of 
Muskegon.  Neither  is  there  any  question  but  that  a  majority  of  the  directors 
may  bind  the  corporation,  when  assembled  to  take  lawful  action  under  the 
rules  and  regulations  of  the  company.  This  is  only  because  of  the  assent 
given  by  all  that  such  action  shall  be  binding,  and  when  the  assent  of  all 
has  been  had  in  any  other  manner,  unless,  as  we  have  said,  when  expressly 
prohibited  by  the  statute,  the  action  will  be  binding,  and  its  validity  will  not 
be  allowed  to  be  questioned  either  directly  or  collaterally.  "Corporations  may 
transact  all  such  matters  as,  being  auxiliary  to  its  primary  business,  are  trans- 
acted by  ordinary  individuals  under  similar  circumstances."  Brice, Ultra 
Vires,  66  et  seq.;  Reynolds  v.  Stark  Co,,  5  Ohio,  205;  Barry  v.  Merchandise 
Eocch,  Co.,  1  Sanf.  Ch.  280;  Brady  v.  Mayor,  etc.,  1  Barb.  584;  Madison,  etc,,. 
Plank-road  Co,  v.  Watertoton,  etc,.  Plank-road  Co,,  5  Wis.  173;  Macon  v. 
Macon  d:  W,  R,  Co,,  7  Ga.  221;  Hamilton  v.  Lycoming  Ins,  Co.,  5  Pa.  St. 
389.  They  are  bound,  also,  by  the  same  implications  and  inferences  as 
natural  persons, — Bates  v.  Bank  of  Alabama,  2  Ala.  (X.  S.)  451; — and  a  cor- 
poration, Jiaving  the  right  to  create  a  debt,  have  the  necessary  power  to  give 
securities  for  its  repayment  in  any  form  not  proliibited  by  law.  Dubois  v. 
New  York  cfc  H,  R,  R.  Co.,  1  N.  Y.  Leg.  Obs.  362;  Curtis  v.  Leavitt,  15  N. 
Y.  9;  Barnes  v.  Ontario  Bank,  19  N.  Y.  152;  Conant  v.  Bellows  Falls,  29  Yt. 
263. 

In  the  absence  of  any  provision  to  the  contrary  contained  in  the  charter  of 
a  corporation,  it  will  be  presumed  that  its  president.  secretai7,  and  treasurer 
have  the  authority  to  make  all  necessary  contracts  in  transacting  the  ordinary 
business  of  the  corporation,  within  the  legitimate  scope,  object,  and  purposes 
of  its  organization.  The  mortgage  in  this  case  was  clearly  within  this  rule. 
Its  due  execution  was  proved,  and  the  consideration  given  therefor.  None 
of  the  stockholders,  however,  questioned  its  validity,  or  sought  to  repudiate 
it,  and  it  should  have  been  allowed  in  evidence.  This  is  sufficient  to  dispose 
of  the  case;  but  on  both  grounds  stated  we  think  the  court  erred,  and  the 
judgment  must  be  reversed,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 


Oliver  v.  Sanborn  and  others. 
Filed  April  8.  1886. 

1.  D«in>— Unrecorded  Deed — Purchaser  with  Notice. 

A  person  having  notice  of  an  unrecorded  deed  conveying  property  to  another, 
and  who  notwithstanding  takes  a  deed  from  the  former  owner,  cannot  acquire  title 
as  against  the  holder  of  the  unrecorded  deed. 

2.  Bankruptcy — Discharge— Effect  of  on  Property  of  Bankrupt. 

The  mere  fact  of  a  discharge  in  bankrux^tcy  does  not  reinvest  the  bankrupt  with 
property  transferred  to  his  assignee. 

Error  to  Alpena. 

/.  2>.  Tumbull,  for  plaintiff.  Geo,  H,  Sleator,  for  defendants  and  appel- 
lants. 

Chamflin,  J.  This  is  an  action  of  replevin  for  lumber  manufactured 
from  logs  cut  from  section  15  in  township  29  N.,  range  8  E.,  being  in  the 
township  of  Ossineke,  in  the  county  of  Alpena,  Michigan.  The  plaintiff's 
claim  to  the  lumber  is  based  upon  his  ownership  in  fee  of  the  land  from  which 
the  logs  out  of  which  it  was  manufactured  were  cut.  His  proof  was  a  pat- 
ent from  the  state  of  Michigan  to  Oliver  Goldsmith ;  the  record  of  a  deed  from 
Goldsmith  to  Lorenzo  M.  Mason ;  the  record  of  a  warranty  deed  from  Mason 
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to  William  Oakes;  the  record  of  a  warranty  deed  from  Oakes  to  John  Jofan- 
Bton;  and  a  quitclaim  deed  from -Johnston  to  the  plaintiff,  dated  December  10» 
1881 ,  and  recorded  August  2, 1882.  The  defendants  also  claim  title  to  the  logs^ 
and  introduced  in  evidence  a  warranty  deed  from  John  Johnston  to  Isaac  L. 
Lyon  of  the  city  of  Detroit,  Michigan,  dated  June  1,  1874,  but  not  recorded 
until  November  5,  1882;  and  also  introduced  evidence  tending  to  prove  that 
Lyon  sold  all  the  timber  on  section  15  to  the  firm  of  L.  B.  Sanborn  &  Sons,  in 
the  fall  of  1878,  and  the  defendants  claimed  title  through  this  purchase. 

The  controversy  is  embraced  in  very  narrow  limits.  It  is  between  a  sub- 
sequent purchaser  from  a  common  grantor,  who  has  placed  his  deed  upon 
record,  and  a  person  claiming  under  a  prior  unrecorded  deed.  Plaintiff  must 
therefore  prevail,  unless  the  defendants  have  shown  that  plaintiff  either  had 
knowledge  or  actual  notice  of  the  prior  unrecorded  deed,  which  is  equivalent 
to,  and  takes  the  place  of,  notice  by  registration.  The  counsel  for  the  de- 
fendants requested  the  court  to  instruct  the  jury  as  follows:  "Under  all  the 
testimony  in  this  case,  plaintiff  had  sufficient  notice  of  the  riglits  of  the  de- 
fendants to  render  his  quitclaim  deed  ineffectual  and  inoperative,"  and,  "un- 
der all  the  testimony  in  this  case,  your  verdict  should  be  for  the  defendants, 
and  the  only  question  for  you  to  consider  is,  what  was  the  market  value  of 
the  lumber  taken  from  defendants,  under  and  by  virtue  of  the  plaintiff's  writ 
of  replevin?" 

The  first  question  proper  to  be  considered,  therefore,  is  whether  plaintiff 
had  sufficient  notice  of  defendants'  rights  as  to  deprive  him  of  the  protection 
accorded  to  a  subsequent  purchaser  who  is  ignorant  of  a  prior  unregistered 
deed.  The  bill  of  exceptions  states  that  it  contains,  in  substance,  all  of  the 
testimony  given  on  the  trial  of  the  cause.  Hence  the  question  is  fairly  raised 
upon  the  record  before  us,  from  which  it  appears  that  the  plaintiff  has  re- 
sided in  Alpena  county  mostly  since  1840,  and  has  had  experience  in  looking 
up  lands,  which  was  a  part  of  his  business,  and  in  buying  and  Selling  lands; 
that  he  had  bought  and  sold  considerable  land  in  the  town  of  Ossineke;  that 
he  claimed  to  hold  a  tax  title  on  the  lands  in  question,  and  went  and  exam- 
ined the  records  of  Alpena  county  to  ascertain  who  owned  the  original  title, 
and  found  that  the  title  of  record  appeared  to  be  in  the  name  of  John  John- 
ston; that  he  immediately  commenced  efforts  to  ascertain  the  whereabouts 
of  Mr.  Johnston,  and  was  informed  by  the  postmaster  of  Port  Huron  that  he 
resided  in  Chicago,  Illinois;  that  on  February  1,  1881,  he  wrote  a  letter  to 
Johnston,  and  mailed  to  him  directed  to  Chicago,  to  which  he  received  no  re- 
ply, and  wrote  again  November  7,  1881,  and  received  a  reply  dated  Novem- 
ber 28,  1881,  in  which  he  stated  that  these  lands  were  not  inventoried  in  his 
bankruptcy  proceedings,  and  he  had  no  recollection  of  selling  them  to  any^ 
one,  and  did  not  know  what  the  value  of  the  lands  was,  and  wished  plaintiff 
to  make  him  an  offer;  he  thought  he  could  sell  them.  Plaintiff  then  got  a 
letter  from  Johnston  in  the  spring  of  1882,  and  on  May  9, 1832,  plaintiff  tele- 
graphed Johnston,  and  went  to  Chicago,  and  met  him  at  the  Douglass  House, 
June  1,  1882;  and  at  this  intei^view  Johnston  told  him  that  he  had  got  a  dis- 
charge in  bankruptcy;  and  if  there  was  anything  outside  that  he  had  not 
sold  it  reverted  to  him,  and  he  rather  depended  upon  the  plaintiff  for  the  rec- 
ord. Plaintiff  represented  to  him  that  he  had  a  tax  title  on  some  of  the  land, 
and  there  was  a  large  amount  of  taxes,  and  the  timber  had  been  mostly 
stripped  off  of  them,  and  that  he  could  pay  him  about  50  cents  an  acre. 
Plaintiff  told  him  that  parties  had  been  stripping  the  land  for  a  number  of 
years;  they  had  stripped  plaintiff^s  land,  and  had  stripped  Johnston's  with 
them;  that  some  of  the  lands  had  been  burned  over,  and  some  was  good  farm- 
ing land,  and  some  was  nearly  worthless.  At  this  time  plaintiff  knew  that 
parties  had  been  generally  cutting  on  those  lands. 

At  this  interview  plaintiff  agreed  for  the  purchase  of  the  land,  but  the 
matter  was  not  closed  up  by  payment  of  the  purchase  money  and  delivery  of 
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the  deed  until  August  2, 1882.  The  purchase  embraced,  and  the  deed  in* 
eluded,  in  all,  about  920.21  acres,  and  the  whole  price  paid  was  $460.11.  It 
appears  from  the  record,  and  there  is  no  dispute  about  the  fact,  that  defend- 
ants, under  their  purchase  of  the  timber  from  Lyon,  growing  on  this  land, 
cut  and  took  off  pine  saw-logs  in  the  winter  of  1878-79,  and  again  in  the 
winter  of  1881-82,  when  they  took  off  over  100,000  feet.  The  plaintiff  testi- 
fies that  he  never  knew  before  he  purchased  that  defendants  had  cut  and  re- 
moved pine  from  these  lands,  and  that  he  bought  the  land  in  good  faith,  and 
without  any  knowledge  of  the  conveyance  to  Lyon.  But  we  think  the  facts 
hereinafter'stated,  which  are  undisputed,  show  conclusively  that  plaintiff  is 
mistaken  upon  both  of  these  points.  James  L.  Sanborn  testifies  that  in  the 
spring  of  1882  he  had  a  conversation  with  the  plaintiff  about  the  Lyon  tim- 
ber on  section  15,  and  at  that  time  Oliver  claimed  to  have  a  tax  title,  and 
said  nothing  about  having  a  deed.  In  that  conversation  Oliver  asked  him 
from  whose  lands  they  were  getting  this  timber  off,  and  he  told  him  from 
the  Lyon  lands,  and  had  been  bought  for  L.  R.  Sanborn  &  Sons;  that  these 
lands  were  known  as  the  "Lyon  lands;**  that  in  another  conversation  with 
Oliver,  which  occurred  later,  Oliver  stated  that  he  did  not  believe  that  Lyon 
had  ever  bought  the  land;  that  he  had  never  recorded  the  deed;  this  was 
some  time  during  the  fore  part  of  the  summer  of  1882  that  Oliver  told  him  ' 
there  was  no  record  of  any  title  to  these  lands;  that  Lyon  lives  at  Detroit, 
and  paid  taxes  while  he  was  lumbering  there.  This  testimony  of  James  L 
Sanborn  is  not  disputed  by  plaintiff  when  afterwards  recalled  to  testify,  al- 
though he  does  deny  a  similar  statement  testified  to  by  William  H.  Sanborn. 

If  this  were  all  the  testimony  bearing  upon  the  question  of  notice  of  facts 
sufficient  to  put  the  plaintiff  upon  inquiry,  the  plaintiff  having  denied  all  no- 
tice previous  to  his  purchase,  we  think  the  caSe  could  not  properly  have  been 
taken  from  the  jury;  but  it  is  not  all  the  testimony  bearing  upon  the  fact  of 
notice.  The  plaintiff's  own  testimony  is  as  follows,  in  answer  to  questions 
put  to  him  by  his  attorney:  "Question.  Now,  state  exactly  what  notice  you 
ever  had  of  any  deed  or  conveyance  from  Mr.  Johnston  to  Mr.  Lyon  previous 
to  the  time  of  purchasing  these  lands  and  paying  for  them?  Anstoer,  I  had 
nothing,  only  just  a  rumor.  Q,  What  was  the  rumor?  A.  The  conversation 
with  James  L.  Sanborn  was  that  he  had  cut  some  timber  on  these  lands,  and 
I  told  him  I  had  purchased  the  lands.  He  said  he  understood  from  Mr.  Smith 
that  Mr.  Lyon  owned  the  lands.  I  told  him  that  Mr.  Lyon  didn't  own  the 
lands, — ^there  was  nothing  on  the  records.**  Here  is  a  definite  admission  by 
plaintiff  that  he  had  received  information  from  one  claiming  under  the  owner 
of  the  unrecorded  deed  that  Mr.  Lyon  owned  the  land,  and  surely  was  suffi- 
cient to  put  a  prudent  man  upon  inquiry  as  to  the  fact  of  such  ownership  by 
Lyon. 

Counsel  for  plaintiff  insists  that  this  conversation  occurred  after  the  pur- 
chase was  completed  by  payment  of  the  purchase  money  and  receipt  of  deed. 
The  question  directly  and  explicitly  calls  for  what  notice  he  ever  had  of  any 
deed  or  conveyance  from  Johnston  to  Lyon  before  the  time  of  purchasing 
these  lands  and  'paying  for  them.  It  does  not  appear  that  the  witness  mis- 
understood the  question.  On  the  contrary,  the  answer  is  quite  consistent 
with  the  plaintiff's  testimony,  in  which  he  says  "that  he  only  had  one  con- 
versation in  Chicago;  that  that  is  where  he  made  the  purchase  of  these  lands;" 
but  that  the  deed  was  not  sent  by  him  to  Chicago  until  July  13,  1882,  and 
was  not  received  by  plaintiff  until  in  August,  1S§2.  The  deeil  has  attached 
the  certificate  of  the  clerk  of  the  county  court  of  Cook  county,  attested  on  the 
twelfth  day  of  August,  1882,  certifying  to  the  signature  and  official  character 
of  the  notary  public  before  whom  the  acknowledgment  appears  to  have  been 
taken. 

There  is  a  singular  inconsistency  in  the  dates,  which  it  may  be  well  to  call 
attention  to  here,  appearing  upon  the  deed  from  Johnston  to  plaintiff,  re- 
v.27N.w.no.6— 34 
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turned  in  the  record  as  Exhibit  X.  The  deed  appears  to  haye  been  recetved 
for  record  in  Alpena  county  on  the  second  day  of  August,  1882,  at  9  a.  m., 
while  the  certificate  which  the  law  requires  to  be  attached  in  order  to  entitle 
it  to  be  recorded  as  a  deed  executed  out  of  the  state  of  Michigan  bears  date 
August  12,  1882.  Now,  if  this  is  the  true  date  of  the  certificate  of  authenti- 
cation, then  the  deed  was  not  entitled  to  be  recorded  on  the  second  of  Au- 
gust, and,  if  attached  afterwards,  a  serious  question  might  arise  whether 
the  whole  deed  should  not  have  been  again  recorded  in  order  to  protect  the 
purchaser,  and  cut  off  a  prior  unrecorded  deed.  But  as  the  point  Is  not  raised 
upon  the  record,  we  express  no  opinion  upon  it,  contenting  ourselves  with 
calling  attention  to  what  appears  upon  the  face  of  the  printed  record  before  us. 

The  deed  was  not  transmitted  to  or  received  by  plaintiff  until  some  time  in 
August,  and  as  an  instrument  entitling  it  to  record,  until  after  the  twelfth 
of  August;  for  the  plaintiff  testifies  that  he  received  it  by  mail.  The  plaintiff 
does  not,  in  his  response  to  the  inquiry,  say  that  he  had  paid  the  purchase 
price  at  the  time  he  had  his  conversation  with  James  L.  Sanborn.  In  this 
connection,  it  is  well  to  consider  another  item  of  testimony  given  by  the 
plaintiff  previously  to  that  quoted  above  with  reference  to  Lyon's  ownership 
of  the  land.  This  question  was  asked  him  by  his  counsel:  *^ Question.  Stat« 
to  the  jury  when  you  purchased  these  lands  of  Mr.  Johnston.  Did  you  buy 
them  in  good  faith  ?  Anstoer.  In  the  commencement  I  had  some  tax  titles  of 
those  lands,  and  I  went  to  look  them  up.  I  went  to  the  records,  and  I  heard 
a  rumor  that  Mr.  Lyon  owned  the  land,  and  I  found  there  was  nothing  on 
record."  He  found  the  record  title  to  be  in  Johnston.  Then  he  went  to 
looking  up  Johnston,  and  it  was  nearly  a  year  before  he  found  out  where  he 
was,  and  it  was  nearly  or  quite  another  year  before  he  got  his  deed.  It  does 
not  appear  that  in  the  mean  time  he  made  any  effort  to  ascertain  whether 
Lyon  had  a  deed  of  the  land,  although  told  by  the  party  claiming  under  such 
deed  that  his  right  to  cut  the  pine  off  the  land  was  based  upon  Lyon*s  owner- 
ship. 

Good  faith  is  not  less  important  than  the  payment  of  value,  and  is  not  to 
be  determined  alone  upon  the  testimony  of  the  party  that  he  acted  in  good 
faith;  but  he  must  show  that  from  the  inception  to  the  conclusion  of  the 
transaction  he  had  no  notice  or  knowledge  that  could  affect  his  conscience, 
or  render  it  Inequitable  for  him  to  make  the  purchase.  And  it  must  be  re- 
membered  that  this  plaintiff  is  not  putting  forward  this  claim  of  being  an  in- 
nocent purchaser,  in  good  faith,  without  notice,  as  a  shield  to  protect  a  pos- 
session acquired,  but  as  a  sword  to  attack  the  possession  and  rights  of  others. 
It  rests  with  him,  therefore,  to  disprove  every  fact  and  circumstance  put  in 
evidence  by  the  defendant  from  which  notice  may  legitimately  be  inferred,  or 
which  justifies  the  inference  that  it  was  his  duty  to  inquire  as  to  Lyon-s 
ownership.  He  is  chargeable  with  notice,  not  only  where  the  evidence  raises 
a  presumption  that  he  knew,  but  where  there  is  Just  ground  for  inferring 
that  reasonable  diligence  would  have  led  him  to  a  discovery  of  the  truth. 
Warren  v.  Stoett,  31  N.  H.  882;  IfuU  v.  JVwte,  41  N.  H.  60.  "One  who  will- 
fully remains  ignorant,  where  the  rights  of  a  third  person  is  concerned,  is  as 
much  in  default  as  if  he  had  the  knowledge  which  he  avoids.  The  question, 
therefore,  is  not  merely  did  the  'plaintiff^  know,  but  had  he  sufficient  infor- 
mation to  render  it  his  duty  to  inquire,  and  would  an  investigation,  in  the 
ordinary  course  of  business,  have  led  to  a  discovery  of  the"  title  claimed  by 
the  opposite  party;  **or,  as  the  rule  is  sometimes  stated,  a  purchaser  has  notice 
not  only  of  what  is  definitely  communicated  to  him,  but  of  all  that  a  proper 
use  of  that  information  would  have  enabled  him  to  ascertain."  See  2  Lead. 
Cas.  £q.  (4th  Amer.  Ed.)  pt.  h  pp.  153,  154,  and  the  cases  there  cited; 
Baker  v.  Bliss,  89  N.  Y.  70;  Converse  v.  Blumrich,  14  Mich.  120;  Ho^ey  v. 
Holmes,  27  Mich.  427;  SUtson  v.  Cook,  39  Mich.  754. 

We  fully  concede  the  doctrine  that  a  party  is  not  bound  to  notioe  or  inveB- 
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tigate  mere  neighborhood  or  general  rumor,  whether  true  or  not,  {Butler  v. 
Stevens,  26  Me.  484;  Larzelere  v.  Starkioeaiher,  38  Mich.  107;)  but  this  is  not 
a  case  of  vague  rumor  of  the  neighborhood,  or  conversation  between  strang- 
era  to  the  title,  which  the  plaintiff  was  neither  bound  to  heed  nor  trace  to  their 
source;  but  the  notice  was  more  than  a  rumor, — it  was  information  given 
him  by  the  party  claiming  under  the  Lyon  deed,  to  the  effect  tliat  he  (Lyon) 
wjis  the  owner  of  the  land.  To  say  tluit  Oliver  was  not  obliged  to  heed  this 
notice  of  Lyon*s  ownership,  and  that  no  duty  was  imposed  upon  Oliver  to 
follow  up  this  information  as  to  the  Lyon  title,  would,  to  say  the  least,  in- 
dicate very  loose  notions  of  right  and  wrong,  and  of  the  obligations  imposed 
by  what  is  called  '*good  conscience.''  But  plaintiff  made  no  inquiry  what- 
ever in  that  direction,  and,  so  far  as  this  record  shows,  there  was  an  utter  ab- 
sence of  any  effort  to  ascertain  the  facts  in  reference  to  tlie  Lyon  title.  We 
think,  <is  matter  of  law,  upon  the  testimony  of  plaintiff,  and  of  James  L.  San- 
born, about  which  there  is  no  dispute,  the  plaintiff  was  chargeable  with  no- 
tice of  the  unrecorded  conveyance  to  Lyon. 

There  are  other  facts  in  the  case  which  deprive  the  plaintiff  of  the  protec- 
tion of  a  bona  fide  purchaser  from  Johnston.  The  plaintiff  testifies  that 
Johnston  told  him  that  these  lands  were  not  inventoried  in  the  bankruptcy 
proceedings  in  which  he  obtained  his  discharge.  Why  were  they  not  in- 
cluded? Did  plaintiff  inquire?  No.  If  he  had,  he  would  have  ascertained 
that  they  were  conveyed  to  Lyon  in  1874,  and  the  proceedings  in 'bankruptcy 
were  not  had  until  1877,  which  was  a  sufficient  reason  why  they  were  not 
included.  He  would  have  also  ascertained  that  if  Johnston  had  any  interest 
whatever  in  these  lands,  it  had  been  conveyed  to  his  assignees  in  bankruptcy. 
The  petition,  the  adjudication,  and  the  assignment  to  the  assignees,  made  in 
1877,  were  put  in  evidence,  and  there  was  no  evidence  introduced  to  show 
that  the  assignees  had  been  discharged.  If,  therefore,  Johnston  had  any  in- 
terest in  these  lands,  it  passed  to  and  still  remains  in  his  assignees  in  bank- 
ruptcy, and  Johnston  had  absolutely  nothing  to  convey  to  Oliver;  and  of  this 
he  must  be  held  to  have  had  notice,  because  he  was  apprised  by  Johnston  of 
the  bankruptcy  proceedings  before  he  purchased.  A  person  cannot  be  an  in- 
nocent purctiiiser  of  land  which  his  grantor  informs  him  has  been  already 
conveyed  by  him  to  another  person.  The  mere  fact  that  Johnston  had  re- 
ceived his  discharge  in  bankruptcy  did  not  operate  to  reinvest  him  with  the 
property  transferred  to  his  assignee. 

We  have  not  overlooked  the  fact  that  the  jury,  in  answer  to  a  question 
herein,  found  that  the  plaintiff,  Oliver,  in  making  the  purchase  of  these  lands 
from  Johnston,  acted  in  good  faith.  In  view  of  the  facts  disclosed  in  the 
record,  and  the  testimony  above  referred  to,  it  is  apparent  that  the  jury  did 
not  apply  the  proper  legal  standard  to  test  the  good  faith  of  the  purchase  by 
plaintiff  under  the  facts  and  circumstances  of  this  case. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 

(The  other  justices  concurred.) 
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Bush  v.  Wadsworth.    (Two  Gases.) 

Filed  April  8,  1886. 

StrsBOGATioN — Pbbsibbnt  of  Corporation — Payment  of  Mobtgagb  Intbbest  out  op 
Private  Funds. 

A  president  of  a  dorporation  who.  to  preserve  the  property  for  the  parties  he  rep- 
resents, pays  the  interest  due  on  a  mortgage  of  such  property  oat  of  nis  indiyidnal 
fund,  is  entitled  to  be  subrogated  to  their  rights.^ 

Appeal  from  Kalamazoo. 

Geo,  M.  Bitch  and  Dallas  Btmdeman,  for  complainant  and  appellant.  E,  M . 
IrUhj  for  defendant. 

MoRSE»  J.  These  two  cases  were  argued  and  submitted  together,  and  in- 
volve nearly  the  same  state  of  facts. 

The  first  bill  is  filed  to  foreclose  a  mortgage  executed  by  the  defendant 
Wadsworth  to  one  Hiram  Lewis;  and  the  other  to  foreclose  a  mortgage  given 
by  Wadsworth  to  one  Isaac  Van  Kersen. 

In  the  summer  of  1876,  Wadsworth  bought  the  land  which  is  covered  by 
these  mortgages, — part  of  it  of  Lewis  and  a  portion  of  Van  Kersen.  He  ex- 
ecuted purchase-price  mortgages  upon  the  two  parcels, — one  to  Lewis  upon 
the  land  bought  of  him,  for  $2,074;  and  one  to  Van  Kersen  upon  the  other 
piece,  for  $3,000.  He  then  sold  both  parcels  to  the  Eagle  Portland  Cement 
Company,  subject  to  these  mortgages,  the  land  becoming  a  part  of  the  com- 
pany's plant.  This  company  was  composed  of  the  complainant,  who  resided 
in  Kalamazoo,  where  the  plant  was  located,  and  other  parties,  most  of  whom 
resided  in  Chicago,  Illinois.  The  corporation  was  organized  and  existed  un- 
der the  laws  of  the  state  of  Illinois.  On  the  twenty-fifth  day  of  January, 
1878,  this  corporation,  being  indebted  to  various  parties,  elected  the  com- 
plainant its  president,  and  voted  to  mortgage  its  plant  in  the  sum  of  $25,- 
000.  It  voted  to  issue,  and  did  issue,  bonds  of  $500  each  for  the  above 
amount,  and  executed  its  mortgage  upon  its  real  estate  and  property  to  one 
George  L.  Otis,  as  trustee  for  tho  holders  of 'said  bonds,  and  to  secure  them; 
the  mortgage  being  in  form  an  Illinois  trust  deed.  The  corporation  at  this 
date  were  owing  Bush  &  Patterson,  the  complainants  in  the  second  bill,  who 
were  copartners  in  business,  the  sum  of  $3,359.40;  also  some  floating  debts 
in  Kalamazoo;  about  $12,000  in  Chicago;  and  the  amount  of  these  Lewis 
and  Van  Kersen  mortgages,  less  payments  of  $690;  and  one  year's  inter- 
est upon  the  one  to  Lewis;  and  $1,000  and  $300  interest,  upon  the  one  to 
Van  Kersen, — making  in  all  a  total  indebtedness  of  about  $21,000.  Some  of 
the  stockholders  were  indorsers  upon  the  Chicago  indebtedness,  and  it  was 
agreed  that  Bush  and  the  others  should  take  a  certain  amount  of  these  bonds 
towards  the  company's  indebtedness  to  them,  or  to  indemnify  them  for  their 
liability  as  indorsers.  The  complainant  Bush  took  $2,500  of  the  bonds,  and 
some  of  the  others  also  took  some,  and  paid  the  amount  of  the  same  on  the 
Chicago  indebtedness.  The  indebtedness  at  the  latter  place  was  nearly  paid 
in  this  manner. 

The  business  of  the  company  not  prospering  as  expected,  it  is  claimed  by 
the  complainant  Bush  that  by  an  agreement  between  himself  and  the  other 
directors,  and  at  their  request,  he  was  authorized  to  run  the  works,  with  the 
understanding  that  he  should  do  the  best  he  could  with  the  business,  and  if 
any  profit  was  made,  divide  the  same  among  the  stockholders,  who  were  also 
to  share  in  the  expenses,  and  also  the  losses,  if  any.  This  claim  is  supported 
by  the  proofs.  Thereupon,  commencing  about  February,  1878,  the  complain- 
ant Bush,  or  Bush  &  Patterson,  it  is  immaterial  which,  carried  on  the  business 

^  See  note  at  end  of  case. 

Digitized  by  VjOOQ IC 


Mich.]  BUSH  V.  WADSWORTH.  533 

of  the  company  until  the  foreclosure  of  the  Otis  trust  deed  and  sale  of  the  prop- 
erty thereunder  as  hereinafter  stated.  The  complainant  Bush  further  claiihs 
that  when  the  payments  of  installments  of  principal  and  interest,  during 
this  time,  became  due  on  these  two  mortgages,  in  order  to  protect  the  interests 
of  the  trustee,  Otis,  and  himself  as  holder  of  a  portion  of  these  bonds,  he 
was  obliged  to  pay,  and  did  pay,  upon  the  Lewis  mortgage  the  sum  of  $1,671.90, 
and  upon  the  Van  Kersen  mortgage  the  sum  of  $1,200,  whereby  he  became 
subrogated  to  all  the  rights  of  said  mortgagees,  as  far  as  these  amounts  are 
concerned.  It  is  admitted  that  he  paid  these  amounts,  but  not  out  of  his  own 
or  Bush  &  Patterson's  money,  as  he  claims.  The  Improved  Eagle  Portland 
Cement  Company,  who  defend,  acquired  the  property  subsequently,  and  assert 
that  these  payments  were  made  with  moneys  belonging  to  the  Eagle  Portland 
Cement  Company,  and  were  paid  by  Bush  as  the  president  of  that  corpora- 
tion. 

March  1,  1882,  at  a  foreclosure  sale  of  the  premises  under  the  Otis  trust 
deed,  the  land  covered  by  the  Lewis  and  Van  Keraen  mortgages  was  bid  in 
by  one  John  M.  Houndtree,  who  conveyed  to  the  Improved  Eagle  Portland 
Cement  Company,  the  corporation  defendant  in  these  suits.  This  defendant 
also  holds  a  deed  from  the  old  corporation,  the  Eagle  Portland  Cement  Com- 
pany. 

In  the  Otis  foreclosure  proceedings,  the  old  corporation,  Jeremiah  t.  Wood- 
bury, Allen  Potter,  and  Frederick  Bush  were  made  defendants.  Woodbury 
was  made  a  party  on  the  ground  that  he  owned  the  Yan  Kersen  moi-tgage. 
Potter  because  he  was  supposed  to  hold  the  Lewis  mortgage,  and  Bush  for 
the  reason,  as  therein  stated,  that  he  claimed  to  have  paid  out  moneys  on 
these  prior  mortgages  for  and  in  behalf  of  the  trustee,  Otis.  And  the  decree 
in  that  case  expressly  states  and  finds  that  the  lands  to  be  sold  thereunder  are 
subject  to  incumbrances  which  are  prior  to  the  trust  deed,  as  follows:  To 
said  defendant  Woodbury,  as  holder  of  Van  Kersen  mortgage,  81,451.36;  to 
holder  of  Lewis  mortgage,  $873.12;  and  to  Frederick  Bush,  for  moneys  ad- 
vanced upon  said  prior  mortgages,  $3,621.90;  in  all,  $5,946.38.  The  defend- 
ant corporation  acquired  its  title  with  full  knowledge  of  this  decree,  and  by 
sale  under  it. 

January  10,  1883,  the  complainant  Bush  acquired,  by  a  duly-executed  as- 
signment, the  note  and  mortgage  given  by  defendant  Wads  worth  to  Lewis; 
and  on  the  same  day  and  year  the  Van  Kersen  note  and  mortgage  were  duly 
assigned  to  the  complainants,  Bush  &  Patteraon.  Bush  &  Patterson  also 
transferred  their  interest  in  the  Lewis  mortgage  to  Bush.  The  defendant 
corporation  in  their  answers  claim,  as  before  stated,  that  the  amounts  paid 
by  Bush,  or  Bush  &  Patterson,  upon  these  mortgages,  before  assignment, 
w-ere  paid  oat  of  the  moneys  of  the  Eagle  Portland  Cement  Company,  and  as 
the  agent  or  agents  of  said  company;  that  the  defendant  corporation  is  the 
assignee  of  all  the  property,  assets,  and  choses  in  action  of  said  Eagle  Port- 
land Cement  Company,  either  legal  or  equitable;  and  that  said  complainant 
Bush  had  large  sums  of  money  in  his  hands  belonging  to  said  old  corpo- 
ration, and  it  was  his  duty  to  apply  said  funds  in  payment  of  these  mortgages, 
and  that  he  had  no  right  to  take  assignments  in  his  name,  or  in  the  name  of 
Bush  &  Patterson;  and  that  as  between  complainants  and  the  corporation  de- 
fendant, as  assignee  of  the  old  corporation,  the  mortgages  are  in  fact  fully 
paid  and  satisfied,  and  ought  to  be  discharged;  that  said  bonds,  secured  by  the 
Otis  trust  deed,  were  issued  to  pay  the  indebtedness  of  the  Eagle  Portland  Ce- 
ment Company,  including  these  mortgages;  that  Bush  took  and  disposed  of 
22  of  those  bonds,  amounting  to  $11,000,  for  which  he  never  paid  said  com- 
pany, nor  accounted  to  it  for  the  price  of  the  same;  nor  has  he  ever  accounted 
for  them  to  the  defendant  corporation,  its  successor.  This  defendant  claims 
the  benefit  of  a  cross-bill  by  its  answers,  and  prays  for  an  accounting,  claim- 
ing an  indebtedness,  over  and  above  the  mortgages*  from  Buah  to  the  coipo- 
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ration.  The  decrees  below  dismiseed  the  bills  of  complainants  without  prej- 
udice to  the  right  of  either  or  any  of  the  parties  to  file  a  bill  for  an  account- 
ing in  relation  to  the  matters  involved  in  said  suit. 

We  are  satisfied  from  the  proofs  that  the  complainants  are  entitled  to  a  de- 
cree in  each  cause  for  the  amount  due  on  the  note  and  mortgage  in  each  c^ise. 
There  is  no  showing  that  the  complainant  Bush  was  ever  obligated  by  his 
connection  with  the  old  corporation  to  pay  these  mortgages.  Under  all  tlie 
evidence  in  the  case,  charging  him  with  the  22  bonds  at  ^11,000,  the  old  cor- 
poration was  still  in  his  debt  at  the  time  he  took  the  assignments  of  these 
mortgages.  Most,  if  not  all,  of  the  stockholders  of  the  present  company  wtre 
members  of  the  old  corporation,  and  have  profited  by  the  foreclosure  of  tlie 
Otis  trust  deed, — at  least  in  the  amount  of  these  two  mortgages,  if  not  more. 
Tlie  plant  was  sold  expressly  subject,  by  the  decree  under  which  the  sale  w.is 
made,  to  these  mortgages,  and  also  the  amount  that  Bush  had  paid  upon  them 
before  the  decree  was  taken.  It  is  natural  to  suppose  that  the  bidder.  Round- 
tree,  who  was  in  ftict  the  agent  of  the  new  corporation,  obtained  the  property 
at  public  sale,  with  reference  to  these  incumbrances,  and  at  so  much  less  a  fig- 
ure than  he  would  had  it  been  clear  and  unincumbered. 

The  evidence  goes  to  show  that  the  non-resident  stockholders  put  the  whole 
burden  of  this  failing  business  upon  the  shoulders  of  Bush;  that  some  of  tlieni 
refused  or  neglected  to  take  the  share  of  the  bonds  they  agreed  to  when  they 
were  voted;  that  the  bonds  could  not  be  sold  in  the  market  at  50  cents  on  the 
dollar;  that  Bush  &  Patterson  made  their  own  note  for  $5,000  to  keep  the 
concern  in  funds;  that  Bush  was  finally  urged  by  the  others  to  take  the  re- 
maining bonds  and  do  what  he  could  with  them;  that  he  took  them  upon  his 
own  hands,  and  credited  them  to  the  company,  in  his  expense  account  with 
it,  at  their  face  value;  yet  it  does  not  appear  that  there  was  ever  a  time 
when  the  corporation  was  not  indebted  to  him,  or  his  firm,  even  charging 
him  with  the  full  par  value  of  the  bonds.  He  finally  sold  the  bonds  at  25 
cents  on  the  dollar,  admitted  to  be  their  market  value  at  the  time  of  such  sale, 
to  one  of  the  stockholders  of  the  old  corporation,  who  was  also  a  member  of  tiie 
new  corporation.  The  complainant  Bush  insists  that  he  never  agreed  to  take 
these  bonds  at  their  face  value;  nor  is  there  any  testimony  showing  that  he 
so  agreed,  save  the  fact  of  his  charging  them  against  himself  in  his  debit  and 
credit  account  against  the  old  company.  It  seems  from  the  evidence  before 
us  that  Bush  has  lost  more  in  this  transaction  than  the  other  stockholders, 
and  has  an  equitable  claim  for  a  large  amount  against  the  old  com^mny. 

The  testimony  is  very  meager  and  uncertain  as  to  the  real  state  of  the  ac- 
counts between  him  and  the  Eagle  Portland  Cement  Company;  but  from  what 
does  appear  from  Exhibit  Q,  introduced  by  the  defendant,  and  the  evidence 
of  Bush,  no  one  else  seeming  to  know  anything  about  it,  it  is  apparent  that 
Bush,  instead  of  using  the  funds  of  the  company  to  make  the  payments  upon 
these  mortgages,  for  which  he  claims  the  right  of  subrogation,  was  obliged  to 
and  did  pay  the  same  with  his  own  money,  or  the  money  of  Bush  &  Patterson, 
and  for  the  want  of  any  funds  in  his  possession  or  within  his  reach  belong- 
ing to  said  company. 

If  the  stockholders  of  the  corporation  defendant,  who  were  stockholders 
and  directors  of  the  old  company,  know  anything  about  the  affairs  of  such 
old  company,  or  as  to  the  state  of  its  accounts  with  the  complainant,  they 
have  certainly  failed  by  the  record  to  acquaint  us  with  their  knowledge.  The 
only  intelligible  testimony  we  have  is  that  of  the  complainant  and  the  Ex- 
hibit Q,  which  is  a  copy  of  complainant's  account.  His  evidence  is  corrobo- 
rated by  what  facts  and  circumstances  appear  outside  of  his  own  statements. 
He  had  the  confidence  of  the  Chicago  directors,  as  they  admit,  and  the  burden 
of  the  whole  business  was  put  upon  him,  and  the  whole  proofs  show  that  he 
honestly  and  faithfully  endeavored  to  fulfill  the  trust.  He  used  his  own 
credit  to  buoy  up  the  business,  and  was  a  great  loser  thereby.    He  has  the 
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right  to  be  compensated  for  the  expenditures  made  to  protect  the  company 
as  well  as  himself.  It  was  necessary  that  he  should  make  the  payments  upon 
these  mortgages,  not  only  to  save  the  property  of  th«^  company,  but  his  own 
interest  as  a  bondholder  and  stockholder.  We  are  satisfied  that,  in  effect,  he 
made  these  payments  out  of  his  own  moneys.  The  fact  that  he  charged  these 
items  of  payment  against  the  company,  in  hope  that  the  business  might  pay 
enough  to  reimburse  him,  does  not  change  his  equities. 

Although  it  is  not  here  necessary  to  decide  that  the  clause  in  the  Otis  de- 
cree, recognizing  the  complainants'  lien  upon  the  mortgaged  premises  for 
these  payments,  is  binding  upon  the  defendant  corporation  as  an  adjudica- 
tion of  his  claim  to  subrogation,  yet,  when  this  corporation  became  the  owner 
of  the  property  by  a  purchase  under  said  decree,  and  by  a  sale  of  the  premises 
expressly  subject  to  this  claim,  they  certainly  can  urge  no  equitable  defense 
against  his  right  to  a  decree  for  the  amount  of  these  payments  against  the 
premises,  save  that  the  payments  were  made  with  the  funds  of  the  company* 
or  that  Bush  was  indebted  to  the  company,  and  therefore  in  duty  bound  to 
pay  them  for  the  company.  And  in  these  defenses  they  have  signally  failed 
in  their  proofs. 

The  decrees  of  the  circuit  court  for  the  county  of  Kalamazoo,  in  chancery* 
are  reversed,  and  new  decrees  will  be  entered  here  in  each  case,  in  accordance 
with  this  opinion  and  the  prayers  of  the  bills  of  complaint;  the  complainants 
to  recover  costs  of  both  courts. 

(The  other  justices  concurred.) 

NOTE. 

The  doctrine  of  sabrogation  is  a  device  to  promote  justice.  Acer  v.  Hotchkiss,  97  N. 
Y.  395. 

The  right  of  sabrogation  will  never  be  enforced  where  it  would  work  injustice.  Kelly 
T.  Kelly,  (Mich.)  19  N.  W.  Rep.  680. 

The  payment  of  a  promissory  note  by  a  third  person  having  no  interest  to  protect  ex- 
tinguishes it,  and  the  person  making  it  is  not  entitled  to  subrogation.  Bin  ford  v.  Adams, 
(Ind.)  3  N.  E.  Rep.  763. 

A  merebtranger  or  volunteer  cannot  invoke  the  aid  of  subrogation,  for  such  a  person 
can  establish  no  equity.  Acer  v.  Hotchkiss,  97  N.  Y.  403.  See,  also,  Gans  v.  Tnieme, 
93  N.  Y.  232 ;  Nolte  v.  Creditors,  9  Mart.  602 ;  Sanford  v.  McLean,  3  Paige,  117  :  Web- 
ster's App.,  86  Pa.  St.  409. 

Where  a  person  is  in  no  manner  bound,  and  on  his  own  motion,  in  the  absence  of  any 
contract  that  he  shall  be  substituted  in  the  place  of  the  creditor,  pays  the  debt,  he  will 
be  regarded  as  an  internieddler,  and  not  entitled  to  subrogation.  Wormer  v.  Waterloo 
Agricultural  Works,  (Iowa,)  14  N.  W.  Rep.  331. 

A  creditor  is  not  entitled  to  subrogation  to  a  lien  which,  but  for  his  laches,  he  might 
have  had  himself    Mechling's  Appeal.  (Pa.)  1  Atl.  Rep.  326. 

A  purchaser,  under  a  covenant  by  the  vendor  that  the  title  shall  be  free  from  all  liens, 
is  entitled,  upon  payment  of  a  judgment  which  is  a  lien  upon  the  land  purchased,  to  be 
subrogated  to  the  rights  of  the  plaintiff  against  the  vendor.  Hamilton  v.  Huston, 
(Pa.)  1  AU.  Rep.  649. 

Pa3rmentbY  one  primarily  liable  ordinarily  extinguishes  an  incumbrance  or  debt  so 
that  no  right  to  subrogation  arises  therefrom.  Abbott  v.  Kasson,  72  Pa.  St.  183 ;  Klip- 
pel  V.  Shields,  90  Ind.  81 ;  Carlton  v.  Jackson,  121  Mass.  692. 

Subrogation  takes  place,  without  agreement,  only  where  one,  not  a  mere  stranger  or 
a  volunteer,  has  performed  the  obligations  of  another,  or  paid  his  own  debt  assumed 
for  a  valuable  consideration  by  another,  or  when  he  has  paid  incumbrances  for  the  pro- 
tection of  his  own  title  or  interest,  the  payment  of  which  he  lias  not  assumed  by  con- 
tract.   Birke  V.  Abbott,  (Ind.)  1  N.  E.  Rep.  486. 

One  who  advances  the  consideration  for  a  conveyance  to  another  is  entitled  to  a  vend- 
or's lien,  or  he  may  be  considered  as  subrogated  to  the  rights  of  the  vendor.  Carey  v. 
Boyle,  (Wis.)  11  N.  W.  Rep.  47. 

A  party  who  advances  money  to  another  that  is  used  to  discharge  a  valid  pre-exist- 
ing Hen  on  real  estate,  if  not  a  mere  volunteer,— is  entitled  by  subrogation  to  all  the 
remedies  which  the  original  lienholder  possessed  as  against  the  property.  Edwards  v. 
Davenport,  20  Fed.  Rep.  766. 

Where  a  fraudulent  grantee  has  paid  out  money  to  extinguish  mesne  incumbrances, 
be  is  entitled  to  subrogation  to  the  rights  of  such  mesne  incumbrancers  to  the  extent  oi 
hia  paymanti.    Young  t.  Walsh,  (111.)  S  N.  E.  Rep.  612. 
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TJnanthorized  payment  by  a  stranger  does  not  discharge  a  debt^  nor  aathorise  a  suit 
at  law  by  him,  nnless  the  debtor  ratines  such  payment  by  pleading  or  reliance ;  bat  in 
equity  a  stranger  will  have  relief:  and  in  case  of  an  agreement  for  an  assignment  of  the 
debt,  the  stranger  may  enforce  the  demand  without  an  actual  assignment.  Neely  t. 
Jones,  16  W.  Va.  625. 

When  A.  took  a  mortgage  on  land  subject  to  the  mortgage  of  B^  and  C.  obtained  a 
lien  of  judgment  against  such  lands  subject  to  such  mortgages,  and  D.  bought  such  land 
by  paying  off  A.'s  mortgage,  obtaining  a  vacation  of  the  decree  by  consent,  and  a  re- 
lease by  A.,  which  A.  caused  to  run  to  the  mortgagor  himself,  the  mortgage  of  A.,  which 
had  been  merged  in  the  judgment,  and  which  was  a  still  existing  lien,  alter  decree  ren- 
dered, was  removed  by  the  vacation  of  the  decree,  and  on  the  payment  thereof  by  D., 
and  release  thereof^  D.,  being  subrogated  to  A.'s  rights,  held  the  prior  claim  against 
the  property'.  The  ineumbranoe  was  not  eztinguisned,  but  transferred  to  D.,  and  re- 
mained an  incumbrance  to  the  extent  of  D.'s  payments.  Smith  v.  Dinamoor.  (HI.)  4 
N.  E.  Rep.  648. 

Where  a  jimior  incumbrancer  pays  off  a  senior  mortgage  in  order  to  protect  his  own 
security,  such  payment  will  be  treated  as  a  purchase  thereof,  unless  the  facts  show  that 
an  absolute  extinction  was  intended ;  and  where,  in  so  doing,  the  senior  mortgage  is 
discharged  of  record  instead  of  being  assigned  to  him.  such  junior  purchaser  will  be 
subrogated  to  all  the  rights  of  the  senior  mcumbrancer.  Ebert  v.  Gerding,  (111.)  5  K. 
£.  Rep.  591. 

It  was  held  in  Semon  v.  Terhune,  (N.  J.)  2  Atl.  Rep.  18,  that  a  mortgagor  who  pays 
the  bond  ailer  the  property  has  been  sold  under  foreclosure,  and  the  proceeds  of  the 
land  have  become  the  primary  fund,  the  defendant  is  entitled  to  subrogation,  and  that 
the  mortgage  is  not  extinguished  by  the  payment. 

It  is  said  by  the  supreme  court  of  Wisconsin  tliat  upon  the  payment  by  an  insurance 
company  of  the  loss  sustained  by  the  owner  from  the  burning  of  his  premises,  the  com- 
pany will  be  subrogated  to  any  right  which  the  owner  had  against  the  person  causing 
the  injury.    Pratt  v.  Radford,  8  N.  W.  Rep.  606. 

Quaere,  whether  a  company  can  claim  to  be  subrogated  to  the  rights  of  an  officer  who 
has  taken  an  interest  in  a  contract  made  with  it.  Richardson  v.  Welch,  (Mich.)  11  N. 
W.  Rep.  172. 

It  is  said  that  where  the  purchaser  at  a  void  sale  of  real  estate  for  taxes  pays  the  taxes 
legally  levied  upon  the  real  estate  for  subsequent  years,  upon  a  failure  of  nis  title  he 
will  be  subrogated  to  the  rights  of  the  county  to  the  extent  of  the  legal  taxes  so  paid 
by  him,  with  legal  interest,  even  though  the  taxes  upon  which  the  sale  was  had  were 
void  by  reason  of  the  default  of  the  assessor  in  not  filing  the  proper  oath  with  the  as- 
sessment roll.    Merriam  v.  Hemple,  (Neb.)  22  N.  W.  Rep.  775. 

For  a  discussion  of  the  right  to  subrogation  of  sureties  and  acconxmodation  indorsers 
on  notes,  see  Myres  v.  Yaple,  (Mich.)  infraf  and  note,  post,  538. 


Mybes  t?.  Yaple. 

Filed  April  8,  1886. 

3L  Pbomibsort  Note— Sueett—Subeoq axiom. 

A  party  who  executes  a  note  as  surety  with  the  maker  thereof,  such  not«  being 
g^iven  for  tKe  purchase  of  a  buggy,  is,  upon  beings  required  to  pay  the  note,  subro- 
gated by  such  payment  to  the  rights  of  the  drawee,  and  is  entitled  to  the  possession 
of  the  buggy.' 
2.  Same— Replevin— CJoMPLAiNT— Allegation  of  Assignment. 

In  such  case  the  surety  suing  in  replevin  for  the  buggy  need  not  allege  an  assign- 
ment in  his  complaint. 

Error  to  Oceana. 

X.  (7.  Rutherfordt  for  plaintiff  and  appellant,  James  BrassingUm^  for  de- 
fendant. 

Morse,  J.  The  plaintiff  brought  replevin  to  recover  possession  of  the 
buggy  or  carriage  mentioned  in  the  following  contract : 

"890.  Hart.  September  4, 1882. 

"On  or  before  the  fourth  day  of  May,  1883, 1  promise  to  pay  Baiiej  &  Cahill 
ninety  dollars,  with  interest  at  the  rate  of  ten  per  cent.,  (payable  monthly,) 
ten  dollars  per  month,  (payable  at  Hart)    In  case  the  above  note  is  not  paid 

^See  note  at  end  of  case. 
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at  maturity  at  the  place  the  same  is  made  payable,  then  and  in  such  case, 
for  and  in  consideration  of  the  trouble  and  expense  said  Bailey  &  Gahill  are 
put  to  by  reason  of  their  being  obliged  to  force  collection  thereof,  and  taking 
the  necessary  steps  therefor,  together  with  their  disappointment  so  Occasioned 
by  ray  delay,  I  hereby  agree  to  pay  them  the  sum  of  ten  dollars,  as  stipulated 
damages  occasioned  by  such  neglect,  with  interest  thereon  from  the  maturity 
of  said  note  at  the  rate  of  ten  per  cent,  per  annum.  And  it  is  further  agreed 
that  the  title  to  the  carriage  of  Scofield,  for  which  this  note  is  given,  shall  re- 
main in  said  Bailey  &  Gahill  until  this  note  is  fully  paid. 

"I.  C.  HULBERT.      [l.  S.J 

"J.  C.  Myres."      [l.  s.J 

On  appeal  from  Justice's  court  the  suit  was  tried  in  the  circuit  court  for 
the  county  of  Oceana,  and  a  verdict  directed  for  the  defendant.  The  plain- 
tiff brings  error.  The  declaration  was  the  ordinary  one  in  actions  of  re- 
plevin ;  and  the  plea,  general  issue.  The  defendant  did  not  offer  or  introduce 
any  evidence.  The  plaintiff  made  substantially  the  following  case:  He  had 
no  interest  in  the  purchase  of  the  property,  but  signed  the  note  or  agreement 
at  the  request  and  for  the  accommodation  of  Hulbert  and  as  his  surety. 
There  was  paid,  previous  to  August  27,  1883,  $15.50  upon  the  instrument. 
On  that  day  the  holders  of  the  note,  Bailey  &  Gahill,  who  were  copartners, 
sold  the  carriage,  with  the  consent  of  Hulbert,  to  defendant  Yaple,  for  $50, 
taking  a  note  in  payment  of  him,  of  the  same  form  as  the  one  given  by  Hul- 
bert and  My  res.  They  indorsed  the  $50  as  a  payment  of  that  sum  upon  the 
first  note  or  agreement,  and  then  called  upon  plaintiff  for  a  payment  of  the 
balance.  They  put  it  in  the  hands  of  attorneys,  who  threatened  to  sue  it, 
whereupon  plaintiff  paid  it,  and  the  note  was  delivered  to  him.  At  the  date 
of  this  payment,  Hulbert  had  left  the  state.  After  getting  possession  of  the 
note,  plaintiff  went  to  Yaple,  the  defendant,  and  demanded  the  carriage,  or 
payment  of  the  amount  he  had  paid  to  take  up  the  note.  Yaple  is  financially 
irresponsible.  Plaintiff  never  consented  to  the  transfer  of  the  buggj'  to  de- 
fendant, nor  was  he  consulted  in  any  way  about  it.  He  knew  the  buggy  was 
sold  to  Yaple  before  he  paid  the  balance  upon  the  note,  but  was  not  informed 
of  the  manner  or  terms  of  the  sale.  He  paid  this  balance  upon  the  obliga- 
tion he  signed,  by  giving  his  individual  note  for  the  same.  The  plaintiff  also 
put  the  defendant  upon  the  stand,  who  testified  as  follows:  "I  am  the  defend- 
ant. I  am  acquainted  with  the  plaintiff;  also  Bailey  &  Gahill.  I  know  I.  G. 
Hulbert.  Hulbert  wanted  to  sell  me  this  buggy.  I  would  not  buy  it  of  him, 
because  I  knew  what  kind  of  a  note  he  had  given.  I  had  given  one  like  it  to 
Bailey  &  Gahill  before,  when  I  bought  my  platform  wagon.  I  told  him  I 
would  give  fifty  dollars  for  the  buggy  if  Bailey  &  Gahill  would  deliver  it  to 
Hulbert,  so  I  could  buy  it  of  them.  The  plaintiff  did  not  know  of  sale  to  me 
at  the  time  it  was  made.  I  sent  my  boy  to  see  them,  [Bailey  &  Gahill,]  and 
he  brought  it;  and  when  I  came  to  town,  I  gave  a  note  like  this  one  [the  note 
In  evidence]  in  form  for  fifty  dollars,  and  they  indorsed  it  on  this  note,  [the 
one  in  evidence.]  This  indorsement  for  $50  is  for  the  note  I  gave  them  at 
that  time.  I  knew  about  this  note  when  I  bought  the  buggy.  Tliat  is  why 
I  would  not  buy  it  of  Hulbert.  I  did  not  say  anything  to  My  res  about  it,  or 
consult  him  in  any  way  until  I  had  bouglit."  Plaintiff  also  introduced  the 
note  or  agreement  in  evidence.  There  was  no  showing  that  plaintiff  had 
paid  the  note  he  gave  to  Bailey  &  Gahill. 

The  counsel  for  plaintiff  claims  that,  by  virtue  of  the  payment  of  the  bal- 
ance upon  this  note  or  agreement,  and  by  its  delivery  to  him  upon  such  pay- 
ment, he  acquired  the  same  title  to  the  property  that  Bailey  &  Galiill  had  under 
it,  and  bases  his  right  to  recover  upon  that  theory.  The  defendant's  counsel 
insist  that  plaintiff  got  no  title  to  the  property  by  this  transaction,  and  that 
the  note  was  delivered  to  him  as  evidence  of  payment  only,  and  conferred 
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upon  him  no  right,  except  to  sue  and  recover  from  the  maker,  HQlbert»  the 
money  he  had  paid  upon  it.  The  record  is  silent  as  to  the  intent  or  purpose 
of  Bailey  &  Oahill  in  delivering  this  note  to  plaintiflP.  Before  the  payment  of 
the  balance  of  this  note  or  contract  by  the  plaintiff  we  have  the  ordinary  case 
of  a  creditor  (Baiiey  &  Cahill)  holding  security  for  the  payment  of  the  debt  of 
the  principal  debtor,  (Hulbert,)  to- wit:  the  contract  retaining  title  to  the 
buggy,  and  also  the  further  security  of  Myres  as  surety.  Now,  as  betweea 
Bailey  &  Cahill  and  Myres,  when  the  plaintiff,  as  such  surety,  was  obliged 
to  pay,  and  did  pay,  the  debt  of  the  principal,  an  equity  arose  in  his  favor,  by 
which  he  was  entitled  to  have  all  the  securities  which  Bailey  &  Cahill  held 
against  the  person  or  property  of  Hulbert  transferred  to  him,  and  to  enforce 
such  securities  as  fully  as  Bailey  &  Cahill  could  have  done;  and,  for  the  pur- 
pose of  obtaining  indemnity  from  the  principal,  he  must  be  considered  as  at 
once  subrogated  to  all  the  rights,  rem'edies,  and  securities  of  the  original  cred- 
itor. 

When  the  plaintiff  paid  the  balance  due  upon  the  contract,  Hulbert  had 
absconded,  besides  being  insolvent  and  financially  worthless. 

It  appears  plainly  enough  from  the  record  that,  in  making  the  payment, 
the  plaintiff  did  not  intend  that  the  contract  or  obligation  signed  by  himself 
and  Hulbert  should  be  discharged  by  such  payment;  but  he  did  it  relying' 
upon  the  legal  efficacy  of  the  contract  as  evidence  of  title  in  the  vendors,  and 
as  passing  such  title  to  him  by  an  equitable  assignment,  on  payment  of  the 
balance  due  thereon;  and  he  proceeded  at  once  to  reclaim  the  property  under 
and  by  virtue  of  the  instrument.  He  had  a  right,  by  virtue  of  this  equitable 
assignment,  under  our  statute  in  relation  to  assignments  of  choses  in  action* 
to  bring  this  suit  to  enforce  his  rights  in  his  own  name.  How.  St.  g  7344. 
The  action  brought  being  replevin,  it  was  not  necessary  for  him  to  set  out 
such  assignment  in  his  declaration,  as  claimed  by  defendant's  counsel.  His 
declaration,  being  in  the  ordinary  form  in  such  action,  was  sufficient.  When 
Hulbert  consented  that  the  possession  and  contingent  title  to  the  buggy  might 
pass  to  the  defendant,  instead  of  to  himself,  and  it  was  delivered  to  defend- 
ant, Yaple  knew  of  the  existence  of  the  original  contract,  and  the  shape  it 
was  in,  and  that  Myres  was  surety  upon  it.  Bailey  &  Cahill  did  not  cancel 
this  original  undertaking  and  contract  as  to  the  title  or  security.  No  change 
whatever  was  made  in  it,  except  the  indorsement  of  the  $50  upon  it.  The 
title  remained  in  Bailey  &  Cahill,  and  was  in  them  at  the  time  Myres  paid  the 
balance  upon  the  contract.  Upon  the  payment  of  such  balance  the  plaintiff 
became  entitled  to,  and  received,  the  security  held  by  Bailey  &  Cahill,  which 
was  the  legal  title  to  the  possession  of  the  buggy.  In  default  of  payment  of 
the  balance  he  paid,  and  which  he  demanded  before  suit  of  the  defendant,  he 
was  entitled  to  the  possession  of  the  buggy. 

The  plaintiff's  equities  are  superior  to  the  defendant's  because  they  are 
prior  in  time,  and  also  because  the  defendant  can  occupy  no  more  favorable 
position  than  Hulbert,  who  was  really  his  vendor;  and  he  had  full  notice  of 
Myres'  position  as  surety,  and  the  terms  of  the  contract,  when  he  gave  his 
note  for  the  buggy.  As  he  is  also  insolvent,  and  has  paid  no  money,  there 
will  be  no  great  hardship  in  his  relinquishing  the  buggy »  if  he  cannot  pay 
plaintiff's  just  lien  upon  the  property. 

The  judgment  of  the  court  below  is  reversed,  with  costs,  and  a  new  trial 
granted. 

(The  other  justices  concurred.) 

NOTE. 

One  standing  in  the  position  of  a  surety,  and  paying  a  Jndgment  leoovered  a^lnst 
himself  and  principal,  is  entitled  to  be  subrogated  to  all  the  rights  of  the  original 
creditor.    Searing  v.  Berry,  (Iowa,)  11  N.  W.  Rep.  708. 

Where  a  surety  for  another  on  a  debt  secured  also  by  a  chattel  mortgage,  pays  the 
amount  of  the  judgment  on  proceedings  to  collect  same,  and  takes  an  aaSgnment  of 
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the  moHgof^  he  thereby  beoomes  entitled  to  the  possession  of  the  property  by  subro- 
gation to  the  mortgagee's  rights.    Reiner  ▼.  Schlitz,  (Wis.)  5  N.  W.  Rep.  493. 

Where  a  party  receives  no  part  of  the  consideration  of  a  promissory  note,  but  in- 
dorses it  at  the  request  of  one  of  the  two  joint  makers,  he  is  an  accommodation  in- 
dorser ;  and,  as  he  occupies  substantially  the  same  position  as  a  surety,  he  may,  upon 
payment  of  the  note,  be  subrogated  to  the  rights  of  the  holder.  Hoffman  y.  Butler, 
(Ind.)  4  N.  E.  Rep.  681.  See  McDonald  Manuf 'g  Co.  v.  Moran,  (Wis.)  8  N.  W.  Reft. 
864 ;  Hiner  v.  Newton,  30  Wis.  640. 

Where  a  suretT  for  the  payment  of  a  debt  receives  a  security  for  his  indemnity,  and 
to  discharge  such  indebtedness,  the  principal  creditor  is  in  equity  entitled  to  the  full 
benefit  of  the  security.  Richards  v.  Yoder,  (Neb.)  6  N.  W.  Rep.  629.  See,  also,  Curtis 
V.  Tyler,  9  Paige,  Ch.  432. 

Guarantors  of  a  mortgage^  compelled  to  pay  a  deficiency  thereon,  are  entitled  to 
subrogation  to  all  the  securities  which  are  held  as  collateral  to  the  debt  secured  by  the 
original  mortgage,  and  are  entitled  to  a  subsequent  mortgage  obtained  by«the  mort- 
gagee as  additional  security.    Havens  y.  Willis,  (N.  Y.)  3  N.  E.  Rep.  313. 


Fboplb  v.  Barker. 
FUed  April  8, 1886. 

1.  JuBOR— DiaQVALirrnra  Onirioir—- DmifiTioir. 

The  opinion  entertained  by  a  juror  which  disqualifies  him  Is  an  opinion  of  that 
fixed  character  which  repels  the  presumption  of  innocence  in  a  criminal  case,  and 
whereby,  in  the  mind  oi  the  juror,  the  accused  stands  condemned  already. 

2.  Same— DiscBBTioN  or  Coubt  in  Selsction  of  Jubobs. 

The  circuit  judge  is  invested  with  a  certain  d^ree  of  discretion  in  the  selection  of 
jurors  for  a  panel.  Such  discretion  is  to  be  exercised  in  seeing  that  proper  and  com- 
petent men  are  selected ;  and  so  long  as  the  case  of  the  parties  is  not  prejudiced  by 
the  exerdse  of  such  discretion  they  cannot  complain. 

3.  Sake— Impbopeb  Pebson  fob  Sbbyioe— Dischabge  by  Coubt. 

When  a  juror,  after  his  selection,  but  before  the  completion  of  the  panel,  has  ex- 
hibited such  recklees  disregard  of  his  duty  as  a  juror  as  to  make  it  quite  evident 
that  he  is  unfit  to  serve,  the  judge  may  properly  exclude  him  from  the  panel. 

4.  Saice— Alien— Dischabge  by  Coubt  afteb  Completion  of  Panel. 

An  alien  not  being  qualified  in  any  respect  to  sit  upon  a  jury  in  Michigan,  it  is 
not  improper  for  the  court,  upon  discovering  such  a  one  upon  the  panel  after  its  com- 
pletion but  before  further  proceedings  had  in  the  case,  to  order  such  person  to  stand 
aside  and  be  discharged,  and  another  juror  drawn  in  his  stead,  giving  permission 
meantime  to  the  defendant  to  challenge  the  other  11  jurors,  either  peremptorily  or 
for  cause. 

6.  Evidence— Medical  Witness— Opinion. 

A  medical  witness,  after  testifying,  in  substance,  that  though  he  examined  the 
body  found  in  the  water  for  the  purpose  of  ascertaining  cause  of  death,  the  putrid 
condition  of  it  prevented  his  maxing  an  extended  examination,  may  be  asked  his 
opinion  as  to  how  the  death  occurred,  whether  "by  drowning  or  other  means." 

6.  Same — Mutilation  of  Body — Identification  of  Substance  Pound  as  Possible  Mu- 

tilated Pabts. 

There  being  testimony  in  to  the  effect  that  the  appearance  of  the  body  showed 
that  there  had  been  a  mutilation  of  the  scrotum,  and  that  the  testicles  were  absent, 
proof  by  medical  witnesses  that  a  substance,  found  upon  a  log  near  by,  was  that 
called  "testicles,"  though  whether  of  a  human  being  or  not  they  were  unable  to 
say,  is  admissible. 

7.  Same — Confidential  Communication^ — ^Assumed  Attobney. 

Confidential  communications,  made  by  the  prisoner  in  reliance  upon  the  sup- 
posed relation  of  attorney  and  client,  whether  the  person  assuming  to  act  as  such 
18  an  attorney  or  not,  are  excluded  from  evidence.  But  it  is  otherwise  when  the 
communication  was  made  in  the  presence  of  others,  and  where  no  testimony  has 
been  produced  showing  what  influencea  were  used  by  the  supposed  attorney  to  in- 
duce the  confidence. 

MoBSE,  J.,  dissents. 
Error  to  Van  Buren. 
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TTie  Attorney  General,  for  plaintiff.  B>  F,  Heckert  and  9. 2>.  Clay,  for  de- 
fendants. 

Champlin,  J.  The  respondents  were  informed  against  for  murder,  and 
were  convicted  of  murder  in  the  second  degree.  Marshall  G.  Barker  was  sen- 
tenced to  imprisonment  for  life,  and  William  K.  Barker  for  the  term  of  25 
years.  There  are  49  assignments  of  error,  which  may  be  considered  under 
three  heads,  namely:  Those  relating  to  the  selection  of  thejury ;  those  relating 
to  the  introduction  of  expert  testimony ;  and  those  relating  to  the  alleged 
confessions  of  respondents. 

1.  The  respondents  claimed  the  right  to  challenge  peremptorily  60  jurors, 
which  was  acceded  to  by  the  court.  The  qualification  of  the  jurors  chal- 
lenged wfts  tried  and  determined  in  open  court  by  the  circuit  judge,  who  re- 
jected some  wlio  were  challenged  for  cause,  and  accepted  othei^s. 

It  is  claimed  by  the  counsel  for  respondents  that  the  circuit  judge  erred  in 
accepting  certain  jurors  who  were  challenged  for  cause  of  bias,  or  of  enter- 
taining opinions  relative  to  the  guilt  or  Innocence  of  the  respondents  which 
would  require  evidence  to  remove.  The  constitution  of  the  state  provides 
that,  "in  every  criminal  prosecution,  the  accused  shall  have  the  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury."     Article  6,  §  28. 

It  was  said  in  Holt  v.  People,  13  Mich.  228:  '*To  require  that  jurors  shall 
come  to  the  investigation  of  criminal  charges  with  minds  entirely  unimpressed 
by  what  they  may  have  heard  in  regard  to  them,  or  entirely  without  infor- 
mation concerning  them,  would  be,  in  many  cases,  to  exclude  every  man 
from  the  panel  who  was  fit  to  sit  as  a  juror.  With  the  present  means  of  in- 
formation, the  facts  or  rumors  poncerning  an  atrocious  crime  are,  in  a  very 
few  hours,  or  days  at  farthest,  spread  before  every  man  of  reading  and  intel- 
ligence within  the  district  from  which  jurors  are  to  be  drawn,  and  over  the 
whole  country,  if  the  atrocity  be  especially  great.  And  there  are  some  crimes  so 
great  and  striking  that  even  the  most  ignorant  will  have  information  and 
impressions  in  regard  to  them;  and  the  rule  as  stated,  applied  to  such  cases, 
would  render  the  impaneling  of  a  jury  for  their  trial  impossible,  and  make 
their  very  enormity  a  complete  protection  from  punishment.  Without  at- 
tempting or  endeavoring  to  lay  down  rules  for  all  cases,  it  is  sufficient  for  us 
to  say  that  the  showing  in  the  present  case  falls  far  short  of  establishing  cause 
for  challenge.  The  juror  is  shown  to  have  formed  a  partial  opinion,  but  not 
a  positive  opinion.  This  opinion  was  not  based  upon  anything  which  be  had 
himself  witnessed,  or  from  information  derived  from  those  who  claimed  to 
know  the  facts,  but  upon  street  rumors.  Now,  when  a  person  says  that  be 
has  formed,  from  street  rumors,  a  partial,  but  not  a  positive,  opinion,  we 
think  he  is  to  be  understood  as  speaking  only  of  those  impressions  which 
every  one  receives  insensibly  when  a  charge  of  crime  is  made,  but  from 
whicJK  so  far  from  amounting  to  a  settled  conviction,  do  not  in  the  least  pre- 
clude an  impartial  examination  of  the  facts,  when  afterwards  presented  in 
the  form  of  legal  testimony." 

This  case  was  cited  with  approval  in  Stephens  v.  People,  38  Mich.  739. 
The  opinion  in  this  case  was  written  by  the  same  learned  judge  who  wrote 
the  opinion  in  Holt  v.  People,  and  in  this  case  he  said:  "The  question  on 
this  record  is  whether  that  jury  can  be  an  impartial  one  whose  members  are 
already  so  impressed  with  the  guilt  of  the  accused  that  evidence  would  be  re- 
quired to  overcome  such  impressions.  It  seems  to  us  that  this  question 
needs  only  to  be  stated;  it  calls  for  no  discussion.  This  woman,  instead  of 
entering  upon  her  trial  supported  by  a  presumption  of  innocence,  was,  in  the 
minds  of  the  jury  when  they  were  impaneled,  condemned  already;  and  by 
their  own  statements,  under  oath,  it  is  manifest  that  this  condemnation 
would  stand  against  her  until  removed  by  evidence.  Under  such  circum- 
stances, it  is  idle  to  inquire  of  jurors'  whether  or  not  they  can  return  just 
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and  impartial  verdicts;  the  more  clear  and  positive  were  their  previous  im- 
pressions of  guilt,  the  more  certain  may  they  be  that  they  can  act  impartially 
in  condemning  the  guilty  party.  They  go  into  the  jury-box  in  a  state  of 
mind  that  is  well  calculated  to  give  color  of  guilt  to  all  the  evidence;  and  if 
the  accused  escapes  conviction, -it  will  not  be  because  the  evidence  has  estab- 
lished guilt  beyond^  a  reasonable  doubt,  but  because  an  accused  party,  con- 
demned in  advance^  and  called  upon  to  exculpate  himself  before  a  prejudiced 
tribunal,  has  succeeded  in  doing  so." 

The  subject  came  under  review  again  in  Ulrich  v.  People,  89  Mich.  245, 
and  the  court  said  'Hhat  it  appeared  that  one  of  the  jurors  had  formed  and 
retained  an  opinion  which  evidence  would  be  required  to  remove.  It  ap- 
peared, upon  examination  of  this  juror,  that  he  had  read  a  little  about  the 
cast;, — in  all  about  twelve  lines ;  that  from  this  he  had  formed  an  (Opinion,  nojt 
of  a  fixed  character,  but  which  would  require  evidence  to  remove;  and  he  be- 
lieved that  he  would  be  able  to  render  an  impartial  verdict  according  to  the 
evidence  submitted  upon  the  trial.  What  the  opinion  was,  whether  favorable 
or  unfavorable  to  the  accused,  did  not  appear.  The  showing  as  to  the  in- 
competency of  this  juror  Wiis  insuflftcient.  The  opinion  he  had  formed  was 
not  based  upon  anything  he  had  himself  witnessed,  or  from  information  de- 
rived from  any  one  who  claimed  to  know  the  facts,  but  from  reading  a  few 
lines  in  a  newspaper,  which  could  not  have  given  a  very  full  account  of  the 
transaction,  or  made  a  very  deep  or  lasting  impression  upon  his  mind,  or  one 
that  would  preclude  him  from  an  impartial  examination  of  the  facts  as  pre- 
sented during  the  trial." 

From  what  has  been  said  by  this  court  in  the  cases  cited,  it  appears  that 
'  the  opinion  entertained  by  a  juror  which  disqualifies  him  is  an  opinion  of 
that  fixed  character  which  repels  the  presumption  of  innocence  in  a  criminal 
case,  and  in  whose  mind  the  accused  stands  condemned  already.  It  is  not 
because  it  will  require  some  evidence  to  remove  impressions,  or  opinions 
formed  from  rumors,  newspaper  statements,  or  from  whatever  other  sources 
these  impressions  may  have  been  received,  that  a  juror  is  disqualiHed.  The 
sources  of  information  are  important  in  determining  the  effect  likely  to  have 
been  produced  upon  the  mind  of  the  juror,  and  the  influence  likely  to  be  ex- 
erted upon  his  judgment;  but  the  human  mind  is  so  constituted  that  impres- 
sions made  upon  it  which  lead  towards  certain  conclusions,  whether  reached 
or  not,  will  always  require  other  impressions  to  be  made  to  eradicate  the 
former  ones,  or  to  lead  towards  different  conclusions.  In  other  words,  will 
require  some  evidence  to  remove  it.  We  all  are  conscious  that  notions  en- 
tertained by  us  are  not  all  of  the  same  staple  character,  and  range  all  the  way 
from  conviction,  which  is  the  ultimate  effect  of  ratiocination,  to  the  passing 
comment  or  idle  words  that  leave  no  permanent  impression.  The  question, 
therefore,  must  be  always  one  of  degree,  and  the  trier  is  called  upon  to  de- 
termine whether  the  opinion  entertained  by  the  juror  is  of  that  fixed  or  per- 
manent character  which  disqualifies  him  from  coming  to  the  case  in  a  fair, 
candid,  and  impartial  frame  of  mind,  which  is  unaffected  with  prejudice  or 
favor  to  either  party. 

Each  of  the  jurors  challenged  stated,  under  oath,  that  from  what  they  had 
read  in  the  newspapers,  and  talk  in  the  neighborhood,  and  rumors,  they  had 
formed  opinions  which  would  require  evidence  to  remove.  One  said  it  would 
take  good  evidence, — decided  evidence.  Two  of  them  had  formed  their  opin- 
ions from  what  they  had  read  in  newspapers,  purporting  to  be  a  confession 
made  by  the  respondents,  and  timt  it  would  require  evidence  to  change  such 
opinion.  It  seems  to  me  that  the  evidence  shows  that  these  jurors  had  such 
Ijxt'd  opinions  as  disqualified  them  from  sitting  as  jurors.  The  learned  cir- 
cuit judge  thought  otherwise,  and  overruled  the  challenges  to  the  favor. 
They  were,  in  each  instance,  challenged  by  the  respondents  peremptorily,  and 
rejected.    The  question  now  is,  were  the  respondents  prejudiced  by  the  rul- 
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ings  of  the  court?  It  appears  from  the  record  that  after  the  jury  were 
finally  impaneled  and  sworn  the  respondents  had  22  peremptory  challenges  re- 
maining unused.  It  is  not  perceived  how  he  was  injured,  or  in  any  manner 
prejudiced,  by  being  compelled  to  challenge  these  jurors  peremptorily.  If  the 
law  was  that  the  respondent  could  exercise  -the  right  of  peremptorily  chal- 
lenging jurors  without  limit,  until  he  was  satisfied  with  the  jury,  and  the 
court  should  overrule  his  challenges  for  cause,  and  he 'should  then  reject 
the  juror  peremptorily,  no  harm  could  possibly  come  to  him  by  such  erroneous 
ruling.  Keither  can  it  work  harm  where,  in  pui-suing  such  course,  his  right 
of  challenge  is  not  exhausted  before  he  secures  a  jury  with  whom  he  is 
satisfied  to  be  tried.  The  point  was  directly  ruled  in  Stdlinga  v.  87iake»peare, 
46  Mich.  408;  S.  0.  9  N.  W.  Rep.  451. 

During  the  progress  of  the  cause,  and  before  a  full  panel  had  been  secured, 
a  juror  had  been  accepted  as  one  of  the  panel,  and  the  court  adjourned  at  the 
close  of  one  day  until  9  o'clock  the  next  day.  Upon  assembling  at  the  ap- 
pointed time,  this  juror  did  not  appear.  After  a  delay  of  nearly  an  hour, 
and  search,  he  was  found  in  a  room  of  the  hotel  playing  pool.  The  court 
fined  the  juryman  $10  for  contempt  of  court  for  not  being  present  wlien  the 
court  opened,  and  excused  him  from  the  panel,  and  ordered  him  to  step  aside. 
His  place  was  afterwards  filled  by  another  juror.  The  respondents  excepted 
to  that  part  of  the  judge's  order  which  excused  the  juror  from  serving.  The 
circuit  judge  is  invested  with  a  certain  degree  of  discretion  in  the  selection 
of  jurors  for  a  panel.  Such  discretion  is  to  be  exercised  in  seeing  that  proper 
and  competent  men  are  selected;  and  so  long  as  the  case  of  the  parties  is 
not  prejudiced  by  the  exercise  of  such  discretion,  they  cannot  complain. 

In  the  case  of  Atlas  Min.  Co.  v.  Johnston,  23  Mich.  36,  neither  party  ob-  ■ 
jected  to  the  jury  as  finally  obtained,  yet  the  court  set  aside  two  jurors  with- 
out any  challenge,  because  from  their  examination  they  did  not  seem  to  be 
entirely  impartial;  and  it  was  said  that  "it  would  be  ground  of  error  for  the 
court  to  admit  a  juror  who  is  challenged,  and  ought  to  have  been  rejected.  It 
is  no  ground  of  error  to  be  more  cautious  and  strict  in  securing  an  impartial 
jury  than  tlie  law  actually  required;  and  that  for  this  purpose  the  court  may 
very  properly  reject  a  juror  on  a  ground  which  would  not  be  strictly  suffi- 
cient to  sustain  a  challenge  for  cause,  or,  in  other  words,  when  the  refusal  to 
sustain  the  challenge  would  not  constitute  error." 

In  the  case  of  People  v.  Carrier,  46  Midi.  442,  S.  C.  9  N.  W.  Rep.  487,  a 
juror  was  excused  by  the  judge  for  the  reason  that  he  was  to  be  a  witness  in 
the  next  case  to  be  tried,  and  this  court  said:  "Before  a  juror  has  been  sworn 
in  the  cjise  tiie  judge  may  excuse  him  for  any  reason  personal  to  the  juror 
which  seems  to  the  judge  sufilcient." 

In  Torrent  v.  Yager,  52  Mich.  506,  S.  C.  18  N.  W.  Rep.  239.  the  judge  ex- 
cluded a  juror  against  objection,  and  without  challenge,  because  of  his  unfit- 
ness in  consequence  of  the  excessive  use  of  intoxicating  liquor  while  actinsf 
as  a  juror.  This  was  held  not  to  be  error;  the  court  saying:  "It  is  the  duty 
of  the  court  carefully  to  guard  and  protect  the  rights  of  parties  in  the  selec- 
tion of  jurymen,  and  see  to  it  that  no  person  who  is  incompetent  is  allowed 
to  sit  in  the  case." 

In  the  case  under  consideration  the  juror  had  exhibited  such  reckless  dis- 
regard of  his  duty  as  a  juror  as  to  make  it  quite  evident  that  he  was  unfit  to 
serve  upon  the  panel,  and  the  judge  Wiis  guilty  of  no  impropriety  in  exclud- 
ing him  therefrom. 

After  the  jury  had  been  selected  and  sworn,  and  before  any  further  pro- 
ceedings were  had  in  the  case,  it  was  ascertained  that  one  of  the  members  of 
the  panel  was  an  alien.  The  court,  thereupon,  ordered  him  to  stand  aside, 
and  be  discharged  from  the  panel,  and  that  another  juror  be  drawn  in  his 
stead;  and  that  the  respondents  be  allowed  to  challenge  the  remaining  11, 
either  for  cause  or  peremptorily,  if  they  desired  to  do  so.    The  respondents 
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excepted.  Another  Juror  was  drawn  and  selected,  and  the  Jury  were  sworn, 
and  the  case  proceeded.  ^  An  alien  is  not  qualified  in  any  respect  to  sit  upon 
a  jury  in  this  state.  The  Jury  when  sworn  consisted  of  only  11  jurors.  The 
respondents  were  not  in  jeopardy  until  a  jury  of  12  men  should  be  selected 
and  sworn.  The  action  of  the  circuit  judge  was  correct,  and  supported  both 
by  reason  and  authority,  many  of  which  are  cited  in  the  brief  furnished  us 
by  the  counsel  for  the  people. 

Error  is  also  assigned  upon  what  transpired  during  the  selection  of  the  Jury 
with  reference  to  investigating  the  truth  of  a  rumor  that  81,000  had  been 
put  into  the  bank  at  Paw  Paw,  with  which  to  bribe  the  jury.  The  matter 
was  fully  probed,  and  turned  out  to  be  entirely  without  foundation ;  and 
while  I  do  not  approve  the  wisdom  or  propriety  of  the  time  and  manner  of 
the  investigation,  I  do  not  see  that  the  respondents  could  possibly  be  prej- 
udiced in  the  minds  of  the  jury  by  what  transpired.  It  turned  out  to  b^  a 
silly,  idle  rumor,  without  foundation,  and  without  the  Be];nblance  of  testi- 
mony to  support  or  give  currency  to  it;  and  the  result  of  the  investigation 
was  a  complete  vindication  of  the  respondents  from  any  charge  of  bribery,  or 
attempted  bribery,  or  corruption,  of  jurors.  Moreover,  no  exceptions  were 
taken  by  the  respondents,  and  for  that  reason  the  errors  are  not  properly  as- 
signed upon  this  record. 

2.  Dr.  Josiah  Andrews  was  a  practicing  physician  and  surgeon.  He  was 
present  at  the  post  mortem  examination  of  the  body  which  had  been  found  in 
Max  lake.  He  stated  the  examination  which  he  made  of  the  body,  and  de- 
scribed it  as  bloated  considerably,  and  livid,  purple,  dark  purple, — ^particularly 
the  upper  part  of  the  body  more  than  the  lower  part;  made  examination  to 
ascertain  cause  of  death,  if  he  could  do  so,  but  did  not  make  a  very  extended 
examination  of  the  body  from  the  fact  that  it  was  very  decomposed,  very  of- 
fensive, and  even  dangerous,  to  work  over;  examined  the  lungs  and  heart  in 
particular,  found  the  lungs  somewhat  collapsed,  not  very  much  filled  ont 
with  air.  Both  cavities  of  the  heart  were  entirely  empty  of  blood, — no  blood 
in  them, — nor  in  the  first  portion  of  the  vessels, — the  aorta  and  other  large 
vessels.  He  described  the  appearance  of  other  parts  of  the  body,  and  the  con- 
dition of  the  heart,  and  also  the  usual  condition  of  the  heart  where  death  en- 
sued from  drowning.  The  prosecuting  attorney  asked  the  witness  the  fol- 
lowing question:  '* Doctor,  from  the  entire  examination  that  you  made  of  the 
heart,  lungs,  eyes,  mouth,  neck,  and  general  appearance,  together  with  the 
mutilation  that  you  have  testified  to,  did  you  come  to  any  conclusion  as  to 
how  death  occurred, — by  drowning  or  by  other  means?"  This  was  objected 
to  as  incompetent.  The  court  permitted  the  question  to  be  asked,  and  the 
defendant  excepted.  It  is  insisted  that  the  witness  had  not  made  an  exam- 
ination which  was  sufficient  to  base  an  opinion  upon.  I  think  the  witness 
bad  shown  sufficient  examination  and  knowledge  to  base  an  intelligent  an- 
swer upon  to  the  question.  The  witness  answered:  ''Yes;  my  opinion  was 
that  the  man  didn't  come  to  his  death  by  drowning, — that  he  was  dead  be- 
fore he  was  put  into  the  water. "  (Counsel  for  respondent  then  moved  to  strike 
this  answer  out.    This  motion  was  properly  overruled  by  the  court. 

Dr.  Hatheway  was  a  practicing  physician  and  surgeon  of  33  years*  practice. 
He  made  an  autopsy  on  the  body  of  a  man  found  in  Max  lake,  on  August 
1st.  He  examined  the  external  appearance  of  the  body,  and  laid  off  the 
scalp.  He  found  no  wound  upon  the  body,  except  on  the  sorotum.  A  por- 
tion of  that,  particularly  on  the  right  side,  hung  like  a  fringe,  and  the  left 
side  was  not  so  defined  as  a  fringe,  but  a  cut  over  to  the  left, — a  fringe  of 
four  or  five  pieces  that  hung,  the  skin  from  an  inch  to  an  inch  and  a  quarter 
long.  He  made  an  incision  with  his  knife  to  find  the  testicles;  but  there 
were  none.  The  body  was  swollen — distended — very  much.  The  face  and 
neck  were  as  black  as  an  African's.  He  also  made  another  examination  on 
the  following  Tuesday,  being  the  one  testified  to  by  the  witness  Dr.  An- 
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dvews.  Witness  was  then  asked  if,  from  the  examination  he  made,  he  was 
able  to  come  to  any  conclusion  or  form  any  opiniookas  to  whether  death  oc- 
curred from  drowning.  The  respondents*  counsel  objected  on  the  ground  of 
incompetency.  The  witness  stated  that  it  was  not  a  scientific  opinion,  and 
the  question  was  then  excluded  by  the  court. 

On  the  examination  of  witness  the  following  questions  were  asked  by  the 
prosecuting  attorney,  viz.:  "(1)  Question,  Now,  doctor,  suppose  there  had 
been  bruises,  without  breaking  the  skin  upon  the  chest,  previous  to  d^th,  and 
death  occurred  from  strangulation, — I  will  say  by  a  person  putting  their 
knees  upon  the  stomach  or  chest, — would  that  have  a  tendency  to  hurry  de- 
composition ?  (2)  Q,  Suppose  that  there  had  been  bruises  on  the  chest  pre- 
vious to  death,  and  death  had  occurred  from  strangulation,  what  would  you 
say  as  to  whether  decomposition  would  set  in  earlier  than  it  would  if  there 
had  been  no  bruises  upon  the  chest?  (3)  Q,  How  quick?  (4)  Q,  Well, 
now,  then,  after  the  decomposition  had  sec  in  to  the  extent  it  had  on  this 
body  at  the  time  you  made  the  examination,  aild  death  occurred  by  strangu- 
lation, without  a  fracture  of  the  cartilage  of  the  larynx,  what  would  you 
say  then  about  finding  evidence  of  violence?  (5)  Q,  Suppose  that  decompo- 
sition had  set  in  as  far  as  it  had  on  this  body  at  the  time  you  made  the  exam- 
ination, and  providing  deatli  had  occurred  by  strangulation,  without  fracture 
of  the  cartilage  of  the  larynx,  what  would  you  say  then  as  to  finding  evi- 
dence of  violence?  (6)  G-  Suppose  a  person  was  killed,  strangled,  and 
thrown  into  the  water,  would  the  body  rise  sooner  or  later  than  it  would  in 
case  of  drowning?  (7)  Q.  Suppose  that  death  occurred  from  strangulation, 
and  the  eyes  and  tongue  protruded,  and  the  body  thrown  into  the  water^ 
would  the  eyes  and  the  tongue  remain  in  the  same  condition,  or  would  they 
protrude  further?" 

Error  is  assigned  upon  the  overruling  of  the  objection  of  the  respondents'^ 
counsel  to  each  of  these  questions.  The  record  shows  that  question  No.  1 
was  not  allowed  at  all,  and  no  ruling  made  upon  it  in  that  form.  The  ob- 
jection to  question  numbered  4  was  sustained.  The  fifth  question  was  an- 
swered that  "We  couldn't  tell:  that  is, presuming decompdsition  had  gone  to 
this  extent."  To  the  sixth  question,  the  witness  answered:  "It  would  de- 
pend wholly  upon  the  condition, — it  would  depend  wholly  as  to  the  length  of 
time  that  had  elapsed  since  death  had  taken  place  before  it  was  throwi^into 
the  water."  Whether  the  ruling  was  right  or  wrong  as  to  the  questions 
numbered  5  and  6,  the  respondents  were  not  prejudiced  by  the  admission  of 
the  answers  thereto.  They  proved  nothing.  The  other  questions  were  proper 
under  the  circumstances  disclosed  in  the  record.  The  homicide  was  claimed 
to  have  been  committed  on  the  twenty-eighth  day  of  July,  1885,  and  the  body 
of  the  murdered  man  was  claimed  to  have  been  found  in  Max  lake  on  the  first 
day  of  August,  1885,  in  an  advanced  state  of  decomposition.  A  question  was 
made  as  to  the  identity  of  the  body,  and  this  testimony  was  offered  to  explain 
its  condition, — the  rapid  rate  of  putrefaction;  and  also  to  show  that  life  was 
extinct  before  the  body  was  thrown  into  the  lake.  The  testimony  is  not  all 
returned;  but  it  appeal^  that  the  prosecution  claimed  that  the  homicide  was 
committed  by  means  of  strangulation,  and  that  there  was  evidence  which 
tended  to  prove  that  theory.  It  was  in  this  view  of  the  case  that  the  court 
permitted  the  questions  above  mentioned  to  be  put,  and  we  are  not  able  to 
say  that  his  rulings  were  erroneous. 

Assignments  of  error  from  the  thirty-second  to  thirty-ninth,  inclusive,  re- 
fer to  tlie  admissibility  of  testimony  relative  to  a  substance  supposed  to  be 
testicles,  found  upon  a  log  about  three  hours  after  the  body  was  found,  which 
lay  acioss  the  road  leading  through  the  woods  from  Bloomingdale  to  Miix 
lalse.  There  was  no  error  in  the  rulings  of  the  court  with  respect  to  the  ad- 
mission of  this  testimony.  The  surgeons  w^o  examined  it  testified  positively 
that  it  was  the  substance  called  "testicles;"  but  they  could  not  swear  that 
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they  were  the  testicles  of  a  human  heing,  and  that  they  knew  of  no  way  of 
distinguishing  the  testicle  of  the  human  species  from  that  of  other  animals  by^ 
its  anatomical  structure.  In  connection  with  the  evidence.of  the  mutilated 
condition  of  the  body  found  in  the  lake,  the  testimony  was  admissible. 

3.  The  fortieth,  forty-first,  forty-sixth,  and  forty-seventh  assignments  of 
error  relate  to  the  testimony  of  Orange  Cross.  This  witness  was  an  inmate 
of  the  county  jail  in  which  respondents  were  confined  after  their  arrest  on 
the  charge  of  murder,  and  was  placed  upon  the  witness  stand  by  the  people, 
and  testified  that  he  was  somewhat  acquainted  with  the  respondents;  that  he 
became  acquainted  with  them  in  jail,  and  while  there  he  had  a  conversation . 
with  Marshall  G.  Barker,  he  should  judge  about  the  twenty-sixth  of  August. 
He  was  then  asked  to  state  what  conversation  he  had  with  him.  This  ques- 
tion was  objected  to  because  there  were  certain  alleged  confessions  obtained 
from  the  respondents  by  detectives,  under  the  authority  of  the  county ;  and  that 
any  admissions  or  conversations  following  that  detective  work  were  not  ad- 
missible, unless  shown  by  the  party  offering  them  that  they  were  obtained 
fairly,  and  without  any  fraud  or  undue  influence;  and  that  the  influence 
which  had  been  brought  to  bear  upon  the  respondents  by  which  the  confes- 
sions were  obtained  had  passed  entirely  out  of  their  minds.  The  circuit  judge 
then  stated  to  counsel  that  there  was  no  evidence  before  the  jury  at  that  time 
that  the  respondents  ever  confessed,  or  that  any  influences,  improper  or  other- 
wise, were  brought  to  bear  upon  them;  and  that  respondents'  counsel  hadi 
the  right  to  examine  and  find  out  whether  anything  of  the  kind  was  done,, 
when  it  would  be  for  the  court  to  determine  whether  it  would  be  admissible 
or  not.  Counsel  for  respondents  suggested  that  it  was  the  duty  of  the  court 
to  see  that  confessions  were  made  voluntarily,  and  without  improper  infiu>- 
ence;  but  the  court  replied:  "I  do  not  know,  as  a  court,  that  any  confessions, 
were  made  at  all.  I  have  no  evidence  of  it.  There  is  no  evidence  before  tlie? 
court  that  any  such  confessions  were  made. "  The  prosecutor  announced  that 
he  proposed,  by  the  question  asked,  to  prove  an  admission  of  the  respondents; 
but  whether  it  was  obtained  from  detective  work  he  could  not  say  at  thafr 
time.  Thereupon  the  court  said  to  respondents'  counsel :  "  You  may  examine 
the  witness  as  fully  as  you  desire  before  he  answers  any  questions,  to  see^ 
what  influence,  if  any,  surrounded  tire  respondents  at  the  time  this  man 
talked  with  them."    Exception  was  taken  to  this  ruling. 

Confessions  voluntarily  made,  not  induced  by  threats,  or  by  a  promise  or 
hope  of  favor,  are  admissible  in  evidence  in  criminal  cases.  They  are  usually 
divided  into  three  classes:  (1)  Confessions  made  in  open  court,  under  a  plea  . 
of  guilty,  which  are  conclusive,  and  render  any  proof  unnecessary;  (2)  the 
next  highest  kind  is  those  made  before  a  magistrate:  and  (3)  those  made  to 
any  other  person,  which  is  the  lowest  grade,  .nnd  requires  proof  of  corroborat- 
ing circumstances  to  sustain  them.  The  presumption  is  that  confessions 
have  been  freely  made  until  the  contrary  appears.  1  Chit.  Crim.  Law,  *571 ; 
WiUiams'  Case,  2  Russ.  Greaves,  *870;  Roscoe,  Crim.  Ev.  43;  2 Russ,  Cr.  *870; 
Com.  V.  Cvlver,  126  Mass.  464. 

The  practice  to  be  pursued  in  the  introduction  of  confessions  in  evidence 
has  not  always  been  uniform.  In  Phillips  on  Evidence  it  is  said:  "For  the  -■ 
purpose  of  introducing  a  confession  in  evidence,  it  is  unnecessary,  in  general^  . 
to  do  more  than  negative  any  promise  or  inducement  held  out  by  the  person  i 
to  whom  the  confession  was  made."  1  Phil.  Ev.  *551.  Mr.  Chitty,  ia  his  ; 
work  on  Criminal  Law,  at  page  *572,  says:  **The  practice,  however,,  at  pies-  - 
ent,  is  for  the  prosecutor^s  counsel,  on  his  examination  of  his  own  evidence  • 
in  chief,  to  inquire  of  the  witnesses  all  the  facts,  so  as  to  satisfy  tbeiuvythat  . 
the  confession  was  voluntarily  made  and  duly  taken."  The  question  of  the  ^ 
admissibility  of  the  evidence  is  for  the  court,  and  not  the  jury,  and  is>the'Sttb-- 
ject  of  a  preliminary  inquiry.    1  Phil.  Ev.  ♦543;  1  Greenl.  Ev.  §^21^. 

Unless  it  appears  from  the  testimony  of  the  witness,  or  other  evidence  inj 
v.27N.w.no.6— 35 
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the  Ciise,  that  the  confession  was  not  voluntary,  or  was  made  through  the  in« 

fluence  of  fear  or  hope;  or  unless  the  evidence  offered  is  objected  to  upon  the 

.  ground  that  the  confessions  were  made  in  consequence  of  fear,  or  of  favors 

*  held  out  to  the  prisoners, — ^no  preliminary  examination  into  the  facts  and 

*  circumstances  is  called  for.  If,  however,  the  contrary  does  appear,  or  the 
^objection  is  made,  then  the  preliminary  examination  must  be  had.  In  this 
'Case,  when  the  evidence  was  offered  by  the  people  it  was  objected  to  as  being 
LlHCompetent  as  having  been  made  under  influences  which  deprived  it  of  the 
•character  of  a  free  and  voluntary  confession.  For  all  that  appeared  to  the 
«court  at  the  time  it  was  offered,  it  was  prima  facie  competent.  The  respond- 
«ents'  counsel  contended  that  it  was  incompetent  by  reason  of  certain  extrinsic 
facts.  It  was  for  the  respondents  to  establish  those  facts,  and  for  the  circuit 
judge  to  ascertain  before  admitting  the  evidence.  We  think  the  correct  rule 
is  laid  down  by  the  supreme  court  of  Massachusetts  in  the  case  of  Cam.  v. 
Culver,  126  Mass.  464,  where  the  point  was  directly  passed  upon,  in  which  the 
<iourt  say:  "It  appears  by  the  bill  of  exceptions  that  when  the  confessions  of 
the  defendants  were  offered  in  evidence  they  objected  to  such  confessions 
upon  the  ground  *  that  they  were  made  in  consequence  of  offers  of  favor  made 
to  the  defendants  by  the  officer  who  arrested  the  defendants  and  had  them  in 
custody.'    If  this  were  true,  and  the  defendants  could  establish  the  fact,  the 

•confessions  were  incompetent  evidence.  It  was  the  duty  of  the  presiding 
judge  to  determine  that  fact,  upon  hearing  all  competent  evidence  upon  it 
which  was  tendered  by  either  party.  In  the  absence  of  all  evidence,  the  pre- 
-sumption  is  that  a  confession  is  voluntary;  and  when  the  party  confessing 
objects  that  confessions  are  not  voluntary,  he  is  called  upon  to  show  at  least 
enough  to  rebut  such  presumtion."  As  the  case  stood,  the  burden  of  rebut- 
ting tliis  presumption  was  upon  the  respondents,  and  the  court  did  not  err  in 
so  holding. 

The  respondents  then  examined  the  witness  Cross,  and  also  the  prosecuting 
:attorney  and  sheriff,  whose  testimony  did  not  show  that  any  confessions  were 
-obtained  from  respondents  by  means  of  threats,  or  by  promises  of  favor,  or 
hy  holding  out  to  them  the  flattery  of  hope;  but  did  show,  conclusively,  that 
artifice  and  deception  were  used  to  obtain  a  confession  from  respondents.    This 
Avas  accomplished  through  a  detective  agency  of  Chicago,  by  which  a  detect- 
ive, by  artifice  and  deception,  pei*sonated,  and  led  respondents  to  believe  that 
he  was  a  lawyer  of  celebrity  from  Chicago;  and  in  the  confidence  of  that 
supposed  relation  obtained  from  them  a  statement  of  their  connection  with 
the  crime.    Confidential  communications  made  in  reliance  upon  the  supposed 
relation  of  attorney  and  client,  whether  the  party  assuming  to  act  as  such  is 
■  au  attorney  or  not,  are  excluded  upon  the  plainest'  principles  of  justice.    In- 
-  deed,  the  confessions  thus  obtained,  when  offered  in  evidence,  were  promptly 
»  excluded  by  the  court.    The  confessions  sought  to  be  introduced  were  state- 

*  ments  to  or  in  the  hearing  of  other  parties  having  no  connection  whatever 
with  the  pretended  lawyer,  and  upon  other  and  different  occasions.  There 
was  no  testimony  showing  what  statements  the  detective  made  to  respondents 
to  isduce  them  to  confide  in  him,  or  to  make  any  confessions  to  him,  other 
than  that  of  his  being  an  attorney  from  Chicago,  at  the  time  the  circuit  judge 

'  decided  to  admit  the  testimony  of  the  witnesses  relative  to  the  alleged  con- 
fessions. 

We  are  of  opinion  that  at  the  time  the  ruling  was  made  by  the  circuit  judge 
admitting  the  testimony  of  the  witnesses  Cross  and  De  Puy,  relative  to  the 
•confessions  made  by  respondents,  such  ruling  was  correct.  Later  in  the  case, 
communications  written  by  one  respondent  to  the  other,  and  intercepted,  or 
not  delivered,  were  identified,  and  introduced  in  evidence;  and  from  some  of 
these  it  appeared  that  the  detective  who  had  assumed  the  role  of  the  Chicago 
attorney  had  advised  one  of  them  to  say  that  he  committed  the  murder  in 
self-defense,  and  the  brother  was  called  in  afterwards  to  assist  in  secreting 
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the  body,  and  in  that  way  he  would  clear  them  both,  and  especially  the  brother* 
who  aided  and  abetted  after  the  act.  Had  these  facts  appeared  prior  to  the 
Introduction  of  the  evidence  relative  to  the  confessions,  it  would  have  been 
incumbent  upon  the  prosecution  to  prove  that  the  confessions  offered  were 
not  the  result  of  the  influences  exerted  by  the  detective.  Hoscoe,  Crim.  Bv. 
43 ;  2  Russ.  Cr.  842 ;  1  Whart.  Amer.  Crim.  Law,  §  694,  And  this  might  have 
been  done  by  showing  that  the  particulars  of  the  crime,  as  stated  to  these  wit- 
nesses, were  different  from  those  disclosed  to  the  detective,  and  could  not  have 
been  under  the  influence  of  his  promises;  for  instead  of  making  one  brother 
accessoiy  after  the  fact,  the  story  of  the  killing,  as  narrated  by  these  wit- 
nesses, made  both  of  respondents  principals  in  the  transaction.  In  cases* 
however,  where  a  subsequent  confession  is  made,  and  it  is  claimed  that  it  is 
subject  to  the  objection  that  the  party  making  it  is  under  the  influence  of  an 
inducement  held  out  or  exercised  to  obtain  a  previous  confession,  which  for 
that  reason  is  not  admissible  in  evidence,  the  question  whether  such  subse- 
quent confession  was  the  result  of  the  same  influence  which  induced  the  one 
previously  made,  is  one  for  the  jury,  under  proper  instructions  from  the  court. 
Vam,  V.  Cullen,  111  Mass.  435;  Com,  v.  Smith,  119  Mass.  805;  Com.  v.  Pipers 
120  Mass.  185*;  State  v.  Potter,  18  Conn.  166;  Sherrington's  Case,  2  Lewin, 
123;  Hex  v.  Cooper,  5  Car,  &  P.  535;  Com.  v.  Taylor,  5  Cush.  605. 

In  Com,  V.  Piper  the  court  says:  "When  a  confession  is  offered  in  a  criminal 
<:ase,  and  the  defendant  objects  that  he  was  induced  to  make  it  by  threats  or 
promises,  it  necessarily  devolves  upon  the  court  to  determine  the  preliminary 
•question  whether  such  inducements  were  shown;  and  the  finding  of  the  court 
upon  this  question  cannot  be  revised  upon  a  bill  of  exceptions,  unless  it  in- 
volves some  ruling  in  matter  of  law,  or  the  whole  evidence  is  reported  with 
^  view  of  submitting  its  sufficiency  to  the  appellate  court.  If  the  presiding 
Judge  is  satisfied  that  there  were  such  inducements,  the  confession  is  to  be 
rejected;  if  he  is  not  satisfied,  the  evidence  is  admitted.  But  if  there  is  any 
•conflict  of  testimony,  or  room  for  doubt,  the  court  will  submit  this  question 
to  the  jury,  with  instructions  that  if  they  are  satisfied  that  there  were  such 
inducements  they  shall  disregard  and  reject  the  confession."  This  seems  to 
place  the  matter  upon  the  proper  foundation,  and  properly  guards  and  pro- 
tects the  rights  of  the  accused. 

In  this  case,  in  an  able  charge  which  covered  all  the  points  in  controversy  in 
the  case,  and  to  which  no  exception  was  taken,  the  court  instructed  the  jury 
upon  the  subject  of  the  confessions  as  follows:  "Testimony  has  been  given 
before  you  in  this  case  of  certain  alleged  confessions  and  admissions  claimed 
to  have  been  made  by  the  respondents.  It  was  the  duty  of  the  court  to  de- 
termine, in  the  first  place,  whether  such  alleged  confessions  were  so  far  vol- 
untary as  to  admit  them  in  evidence  for  your  consideration.  The  court  did 
not,  however,  thereby  determine  them  to  be  voluntary,  and  whether  they 
were  voluntary  or  not  is  a  matter  to  be  determined  by  you  alone,  without  ref- 
erence to  their  admission.  If  you  find  them  to  have  been  made  voluntarily, 
you  will  consider  them  with  all  the  other  evidence  in  the  case;  but  if  you 
find  that  they  were  not  voluntary,  or  if  you  find  that  they  were  made  because 
of  hopes  held  out  to  them,  or  because  of  fear,  or  because  of  inducements  made 
to  them  to  confess,  you  will  reject  them.  Under  such  circumstances  no  re- 
liance could  be  placed  upon  admissions  of  guilt,  for  the  obvious  reason  that  it 
could  not  be  said  that  they  were  made  because  they  were  true,  but  because, 
whether  true  or  false,  the  accused  was  led  to  believe  it  for  his  best  interest 
to  make  them.  And  what  I  say  upon  this  branch  of  the  case  I  mean  to 
apply  also  to  the  alleged  written  statements.  I  further  say  to  you  tiuit  the 
confessions  of  a  prisoner  out  of  court  are  a  doubtful  species  of  evidence,  and 
should  be  acted  upon  with  great  caution,  and  unless  they  are  supported  by 
some  other  evidence  tending  to  show  that  the  prisoners  committed  the  crime 
they  are  rarely  sufficient  to  warrant  a  conviction.    The  credit  and  weight  to 
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be  given  to  confessions  depend  very  much  upon  what  the  confessions  are. 
If  the  crime  itself  as  charged  is  proved  by  otlier  testimony,  and  it  is  alsa 
proved  that  the  defendants  were  so  situated  that  they  had  an  opportunity  to 
commit  the  crime,  and  their  confessions  are  consistent  with  such  proof  and 
corroborative  of  it,  and  tlie  witness  who  swears  to  the  confession  is  appar- 
ently truthful,  honest,  and  intelligent,  then  confessions  so  made  might  be 
entitled  to  weight.  And  you  are  also  instructed  that  in  criminal  prosecu- 
tions the  admissions  of  prisoners  are  received  in  evidence  upon  the  same  prin- 
ciple that  admissions  in  civil  suits  are  received;  that  is,  upon  the  presump- 
tion that  a  prisoner  will  not  voluntarily  make  an  untrue  statement  against  hi& 
own  interest.  I  further  charge  you  tliat  where  the  verbal  admissions  of  a 
person  charged  with  crime  are  offered  in  evidence,  the  whole  of  the  admission 
must  be  taken  together,  as  well  that  part  which  makes  for  him  as  that  which 
may  make  against  him,  and  if  the  part  of  the  statement  which  is  in  favor  of 
the  respondent  is  not  disproved,  and  is  not  apparently  improbable  or  untrue, 
when  considered  with  all  the  other  evidence  in  the  case,  then  such  part  of 
the  statement  is  entitled  to  as  much  consideration  from  the  jury  as  any  other 
part  of  the  statement.  Alleged  confessions  and  statements  of  these  respond- 
ents were  received  simply  and  only  as  affecting  the  particular  one  alleged  to- 
havemade  them,  and  cannot  be  considered  by  you  against  the  other." 

Although  we  conceive  it  to  be  the  province  of  the  court  to  determine,  in  a 
case  free  from  doubt,  whether  the  confession  is  voluntary  or  not  before  ad- 
mitting or  rejecting  the  same  as  evidence,  yet,  in  this  case,  we  think  he  prop- 
erly submitted  that  question  to  the  jury,  and  the  respondents  do  not  complain 
of  this  instruction .  The  assignments  of  error  based  upon  the  rulings  of  th& 
court  relating  thereto  are  overruled. 

Objection  was  made  to  the  introduction  of  certain  exhibits  which  were  ad- 
mitted in  evidence.  These  exhibits  were  written  notes  which  the  witness, 
testified  were  handed  to  him  by  one  of  the  respondents  to  be  delivered  to  the 
other,  and,  instead  of  delivering  them,  the  witness  handed  them  to  the  sheriff 
or  to  his  wife.  The  witness  identified  the  exhibits,  and  they  were  offered  In 
evidence.  The  objection  was  that  the  handwriting  was  not  proven.  The 
court  ruled  that  *' whether  the  handwriting  be  proved  or  not  is  a  question 
that  is  necessarily  involved  in  the  question  as  to  whether  these  papers  should 
be  admitted  in  evidence.  The  witness  states  that  he  received  them  from  the- 
parties,  and  that  he  handed  them  to  Mrs.  Todd.  If-he  did  so  receive  them, 
they  are  admissible  in  evidence;  and  whether  he  received  them  and  handed 
them  to  Mrs.  Todd  is  a  question  of  fact  for  the  jury;  therefore  they  will  be- 
received."     There  was  no  error  in  this  ruling. 

After  the  counsel  for  the  people  announced  that  the  testimony  for  the  pros- 
ecution was  closed,  the  counsel  for  respondents  then  called  one  Matt  W. 
Pinkerton,  who,  being  sworn  and  examined  on  the  part  and  behalf  of  the 
respondents,  testified  that  he  resided  in  Chicago;  that  he  had  been  in  Paw 
Paw  before;  that  he  was  there  first  on  the  nineteenth  of  August;  that  he  had 
seen  the  respondents.  And  counsel  for  the  respondents  then  asked  the  wit- 
ness the  following  question :  ''Question,  I  want  to  ask  you  if  you  ever  called, 
the  attention  of  Marshall  G.  Barker  to  section  9416  of  the  Statutes  of  Michi- 
gan. Answer.  I  did;  I  think  that  was  the  section.  Q.  [Showing  book  to- 
witness.]  Just  look  at  it."  Counsel  for  respondents  then  stated:  *'I  offer 
this  as  explanatory  of  the  notes."  ^'Question.  That  was  prior  to  bringing 
the  subject  to  the  attention  of  William  Barker,  was  it?  Anstoer.  It  was 
after, — after  the  first  interview  with  him."  Counsel  for  respondents  then 
read  the  section  of  the  statute  in  evidence.  The  counsel  for  the  people  then: 
proceeded  to  cross-examine  the  witness,  and  asked  him:  ** Question,  Did 
you  have  a  conversation  with  Marshall  G.  Barker?  Ansioer,  I  did.  Q,  In* 
relation  to  Harvey  Keith?"  The  respondents'  counsel  then  objected  to  any 
conversation  as  not  cross-examination.    It  appearing  that  the  conversatioik 
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waa  at  the  same  time,  (by  the  further  examination  of  the  witness,)  the  court 
overruled  the  objection,  and  permitted  the  witness  to  be  cross-examined, 
and  to  testify  to  the  conversation  had  at  that  time.  Upon  this  ruling  error 
is  assigned. 

It  is  laid  down  by  Mr.  Phillips  that  "if  a  witness  is  sworn,  and  gives  some 
evidence, — as,  for  instance,  to  prove  an  Instrument, — however  formal  the  pix)of 
may  be,  he  is  to  be  considered  a  witness  for  all  pui-poses.  Or  if  a  witness  is 
sworn,  and  would  be  competent  to  give  evidence  for  the  party  calling  him,  the 
other  party  will  be  entitled,  strictly,  according  to  the  general  rule,  to  cross- 
examine  him,  although  he  has  not  been  examined  in  chief."  2  Phil.  Ev.  *898; 
Morgan  v.  Brydges,  2  Starkie,  314;  Wentijoorth  v.  Crawford,  11  Tex.  127; 
Beat  V.  Nichols,  2  Gray,  264. 

In  the  last  case  cited  the  witness  was  called  by  the  defendant  for  the  sole 
purpose  of  proving  the  execution  of  two  written  contracts  which  the  plain- 
tiff refused  to  admit.  The  witness  was  then  cross-examined  generally,  against 
defendant's  objection.  Bigelow,  J.,  said:  "We  see  no  valid  objection  for 
changing  the  rule,  as  it  has  long  been  established  and  practiced  upon  in  this 
commonwealth,  that  a  party  calling  a  witness,  even  for  formal  proof  of  a 
written  instrument,  or  of  other  preliminary  matters  thereby,  makes  him  his 
witness;  nor  can  he  put  leading  questions  to  him  unless  permitted  to  do  so 
by  the  court  in  the  exercise  of  a  sound  discretion.  It  follows  that  the  adverse 
party  has  the  right  to  cross-examine  the  witness  upon  all  matters  material  to 
the  issue." 

Our  own  rulings  upon  the  scope  of  cross-examination  are  familiar  to  the 
bar»  and  have  been  quite  as  liberal  as  those  of  the  supreme  court  of  Massa- 
chusetts. People  V.  Hare,  24  N.  W.  Rep.  843;  Thompson  v.  Richards,  14 
Mich.  172;  Chandler  v.  Allison,  10  Mich.  461:  New  York  Iron  Mine  v.  Ne- 
gaunee  Bank,  39  Mich.  658;  Driscoll  v.  People,  47  Mich.  413;  S.  C.  11  N. 
W.  Rep.  221;  Jacobson  v.  Metzger,  35  Mich.  103;  Lichtenberg  v.  Mair,  43 
Mich.  387;  S.  C.  5  N.  W.  Rep.  455;  Railroad  Co,  Y.Van  Steinburg,  17  Mich. 
99;  O'Donnell  y,  Segar,  25  Mich.  367;  Wilson  v.  Wagar,  26  Mich.  452; 
Haynes  v.  Ledyard,  33  Mich.  319;  Steams  v.  Vincent,  50  Mich.  221 ;  S.  C.  15 
X.  W.  Rep.  86;  People  v.  Murray,  52  Mich.  288;  S.  C.  17  N.  W.  Rep.  843; 
Joslin  V.  Grand  Rapids  Ice  Co,,  53  Mich.  322;  S.  C.  19  N.  W.  Rep.  17;  Bdlr 
man  v.  Koning,  54  Mich.  320;  S.  C.  20  N.  W.  Rep.  61. 

There  was  no  error  in  permitting  the  cross-examination  of  the  witness.  . 

The  exceptions  are  overruled,  and  the  judgment  Is  affirmed. 

Campbell,  C.  J.,  and  Sherwood,  J.  concurred. 

Morse,  J.,  (dissenting,)  I  cannot  assent  to  affirm  the  conviction  in  this 
case.  Every  man,  under  the  constitution  of  our  state  and  nation,  is  entitled 
to  a  fair  trial,  which  these  respondents  have  not  had.  The  treatment  of 
these  men,  after  arrest  and  before  trial,  by  the  prosecuting  attorney  and 
sheriff  of  Van  Buren  county,  was  an  outrage  upon  justice,  for  which  there 
<can  be  given  no  possible  excuse,  and  the  results  of  which,  as  intended,  were 
.used  against  them,  without  right,  upon  the  trial  of  the  cause.  It  is  true  that 
the  community  were  satisfied,  generally,  of  their  guilt,  and  apprehensive  that 
justice  might  be  defeated  by  some  slip  or  technicality;  but  this  cannot  ex- 
cuse unfair,  unlawful,  or  treacherous  dealing  with  the  accused,  who  were  im- 
prisoned, and  at  the  mercy  of  the  law  and  its  executors.  The  more  aroused 
and  higher  the  feeling  against  them,  tlie  more  necessity  that,  in  the  due  and 
orderly  administration  of  justice,  the  safeguards  of  the  constitution  and  the 
laws  should  not  be  removed  or  kept  from  them,  and  the  more  reason  why 
ample  opportunity  should  have  been  afforded  them  to  employ  and  receive  the 
advice  and  assistance  of  attorneys  of  their  own  choice  and  seeking.  A  more 
shaunef ul  and  disgraceful  method  of  depriving  men  accused  of  crime  of  any 
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oppoi-tunity  of  employing  counsel  and  acting  under  their  advice;  a  more  op- 
pressive and  deceitful  course  of  conduct  to  prevent  their  enjoyment  of  tlieir 
constitutional  privileges;  and  a  more  mean  and  wicked  betrayal  and  sup- 
pression of  their  rights  under  the  law  by  these  two  officials, — I  have  never 
read  in  the  history  of  American  jurisprudence.  It  seems  like  going  back  into 
the  dark  ages  of  the  administration  of  criminal  law,  when  a  person  accused 
of  crime  was  allowed  no  counsel  to  act  or  speak  in  his  behalf,  and  was  sub- 
jected to  the  examination  and  brow-beating  of  the  prosecutor,  assisted  often 
by  the  judge,  without  any  right  or  privilege  worth  naming  to  protect  himself. 
It  is  to  be  hoped  that  such  proceedings  as  are  shown  by  the  record  in  this 
case  are  not  to  be  repeated  or  made  a  precedent  in  our  state.  I,  for  one,  am. 
not  disposed  to  tolerate  such  action,  even  if  the  consequences  of  my  judg- 
ment should  go  further  than  the  reversal  of  an  otherwise  just  conviction. 

As  related  by  their  own  oaths,  the  scheme  worked  out.  by  agreement  be- 
tween the  prosecuting  attorney,  sheriff,  and  one  Matt  Pinkerton,  a  detective, 
was  to  keep  away  from  the  respondents  in  this  case  all  attorneys,  to  intro- 
duce Pinkerton  as  a  lawyer,  get  him  employed  by  them,  and  then,  as  their 
pretended  counsel,  worm  out  a  confession  from  one  or  both  of  them,  and  by^ 
a  betrayal  of  their  confidence  use  the  confession  in  evidence  to  convict  them. 
Acting  upon  this  preconcerted  scheme,  the  prosecuting  attorney  and  sherifT 
kept  a  letter  written  by  Marshall  G.  Barker  to  Howard  &  Roos,  attorneys  at 
Kalamazoo,  and  also  refused  Mr.  Roos  an  interview  with  the  respondents 
when  he  came  to  Paw  Paw  for  the  purpose  of  seeing  them.  They  also  keei> 
all  other  counsel  from  them  until  a  letter  from  the  circuit  judge  informs  them 
that  the  Barkers  are  entitled,  and  have  the  right,  to  see  attorneys  of  their  own 
choice. 

A  detective,  passing  under  the  name  of  Stearns,  is  sent  by  Pinkerton  fron^ 
Chicago  to  meet  the  prosecuting  attorney,  and  act  under  his  direction.  The* 
prosecuting  attorney  swears,  in  substance,  that  this  man  Steams,  under  his 
advice  and  direction,  forged  a  note,  and  went  to  the  bank  and  attempted  to- 
pass  it. '  The  prosecuting  attorney  then  drafted  a  complaint,  procured  some 
one  to  verify  it,  and  arrested  Stearns  for  forgery,  and  placed  him  in  jail  where 
he  could  have  access  to  the  respondents.  Another  detective,  Matt  Pinkerton, 
then  arrives  upon  the  scene,  ostensibly  as  the  attorney  employed  to  defend 
Stearns,  and  passing  under  the  name  of  A.  S.  Trude,  a  prominent  lawyer  of 
Chicago.  The  sheriff  swears  that  he  introduced  Pinkerton  to  the  Barkers  as 
an  attorney,  and  as  A.  S.  Trude,  from  Chicago,  in  Paw  Paw  for  the  purpose 
of  defending  Stearns  against  the  pretended  cliarge  of  forgery.  And  while  he- 
detains  the  letter  written  by  Marshall  to  Howard  &  Roos,  and  prevents  the- 
Barkers  seeing  or  employing  counsel,  he  advises  the  respondents  to  employ 
Pinkerton,  alias  A.  S.  Trude,  as  their  attorney,  which  advice  they  accept  and 
follow.  The  detective  Pinkerton,  personating  Trude,  becomes  their  attor- 
ney, and  thereby  secures  the  faith  and  confidence  of  the  accused.  He,  as  their 
attorney,  advises  them  what  story  each  shall  tell  in  order  to  get  Marshall  ofT 
with  a  light  sentence  and  to  acquit  William  of  any  offense  whatsoever.  He^ 
gains  a  confession  from  each  of  them,  in  accordance  with  his  theory,  which 
he  writes  down.  The  whole  object  of  this  scheme  was  to  obtain  such  a  con-* 
fession,  and  then  to  use  it  against  them,  as  admitted  by  the  prosecuting  attor- 
ney and  sheriff.  The  sheriff  very  frankly  says,  upon  the  witness  stand,  that 
"Pinkerton  was  introduced  there  for  the  purpose  of  gaining  the  confidence- 
of  the  Barkers  by  the  representations  he  might  make  to  them, — ^the  object 
was  to  get  a  confession  from  them;"  that  at  the  time  he  kept  the  letter  fronb 
Marshall  to  Howard  &  Roos  he  did  not  want  Barker  "to  have  an  attorney  un- 
til Pinkerton  had  got  through  his  part  with  him." 

When  these  confessions  had  been  secured,  the  detective  Stearns,  who  had 
been  allowed  the  liberties  of  the  jail  upon  a  charge  of  forgery,  was  released 
and  disappears.    The  Barkers  are  thereupon  informed  by  the  bogus  Trud» 
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that  Stearns  was  discharged  in  court  because  he  had  followed  the  advice  of 
his  attorney,  ''Trnde."  While  these  respondents  were  thus  confined  in  JaiU 
denied  the^assistance  or  sight  of  counsel,  save  this  pretender  by  whom  they 
were  being  deceived  and  betrayed  into  admissions  of  guilt,  the  officials  here- 
tofore named  employed  another  party  in  the  jail,  who  took  into  his  posses- 
sion notes  and  letters  from  Marshall  to  William,  and  from  Marshall  to  his 
wife,  and  from  William  to  Marshall,  and  handed  them  as  received  to  the  wife 
of  the  sheriff. 

The  written  confessions  obtained  by  Finkerton  in  his  character  of  Attor- 
ney Trude  were  procured  for  the  express  purpose  of  being  used  as  evidenca- 
upon  the  trial,  and  .were  offered  by  the  prosecuting  attorney  after  the  circum- 
stances of  their  procuration  had  been  detailed  in  court.'  They  were  very^ 
properly  ruled  out  by  the  court,  the  circuit  judge  evincing  throughout  the 
whole  trial  a  very  manifest  disposition  to  give,  as  far  as  it  was  in  his  power,, 
these  men  a  fair  and  impartial  trial;  yet  I  cannot  but  think  that  he  committed 
a  very  grave  error  in  admitting  the  notes  and  letters  in  the  keeping  of  the- 
sheriff's  wife  in  evidence.  It  had  the  effect  of  partially,  at  least,  carrying 
out  the  conspiracy  of  the  detectives  and  officials  against  tlie  lives  and  liberties 
of  the  respondents,  as  well  as  against  the  law.  These  notes  and  letters  were 
written,  many  of  them,  during  the  time  Pinkei-ton  was  acting  as  the  pre- 
tended, but  trusted,  attorney  of  the  Barkers,  who  were  blindly  and  implic- 
itly following  his  advice.  Others  were  written  after  his  real  character 
was  known  to  them,  and  bore  evidence  upon  their  face  of  the  great  wrong: 
that  he  had  done  them  in  his  dual  capacity  of  attorney  and  detective.  Nearly 
every  one  of  them  was  tainted  with  the  poison  of  this  vile  conspiracy  against 
their  rights  as  citizens,  unless  it  be  held  that  the  mere  fact  of  arrest  for  crime* 
shall  make  a  man  a  felon,  and  serve  as  an  antidote  against  any  and  all  wrongs^. 
that  may  be  perpetrated  upon  the  accused  before  trial. 

Some  of  these  notes  made  reference  to  their  supposed  lawyer,  and  what  he- 
had  advised  them  to  do.    Here  are  two  of  them:    Exhibit  A,  17.     "Bill,  the- 
way  your  woman  and  mine  is  swearing,  that  is  the  only  way  to  get  out  clear.. 
Don't  be  afraid,  for  we  are  innocent:  but  I  want  to  get  clear,  and  can't  no  * 
other  way.    Now,  Bill,  don't  wait  too  long,  for  he  [Pinkerton]  says  he  can. 
dear  you  any  way,  and  me,  too.    If  you  doi^Jt,  you  will  go  over  the  road  by 
the  way  your  woman  says.    Tell  me  what  is  the  reason  you  don't  say  sov. 
Don't  wait,  now.    M.  G.  Barker."    Exhibit  A,  18.     "The  lawyer  wants 
my  brother  to  say  to  help  me  as  a  brother,  to  carry  off  the  body;  and  for  me 
to  say  I  did  kill  him  in  the  house, — choked  him  to  death ;  and  went  and  got 
my  brothel'  to  help  as  a  brother  to  conceal  and  get  him  out  of  the  way;  and 
seeing  the  women  swears  to  a  lie,  we  had  to  do  the  same  to  clear  us  in  it» 
He  says  not  to  be  afraid,  in  the  least,  of  nothing." 

This  detective,  acting  as  attorney,  made  these  men  believe  that  their  wives. 
were  testifying  against  them,  or  would  do  so,  and  that  the  only  way  to  get 
out  of  the  matter  was  for  Marshall  to  confess  that  he  choked  Keith  to  death  im 
the  bed-room,  and  that  William  had  no  part  in  the  killing;  but  as  a  brother^ 
after  the  deed  was  done,  helped  Marshall  to  conceal  the  body  to  cover  up  the 
traces  of  the  crime. 

The  alleged  admissions  or  confessions  of  William  Barker  to  De  Puy,  and  of 
Marshall  Barker  to  DePuy,  in  the  presence  of  the  witness  Conkle,  were  made 
while  these  men  were  under  the  influence,  and  acting  on  the  advice,  of  Pink- 
erton, and  should  have  been  excluded.  It  also  appeal's  that  all  the  notes  were  - 
written  after  Pinkerton  had  gained  the  confidence  of  deponents,  and  some  of 
them,  especially  one  written  by  Marshall  to  William,  told  the  story  of  the  kill- 
ing, as  was  advised  by  Pinkerton,  and  urged  William  to  follow  the  same  story» 
as  the  lawyer  said  it  was  the  only  way  to  get  clear.  In  fact,  every  admission* 
written  or  verbal,  introduced  against  the  Barkers,  was  in  corroboration  of  the:.- 
theory  mapped  out  by  Pinkerton. 
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These  respondents,  under  his  advice  and  dictation,  followed  the  lines 
marked  out  by  him  in  these  admissions,  and  as  soon  as  they  found  out  that  he 
had  deceived  them,  and  was  not  an  attorney,  but  a  spy,  tliey  denied  them. 
It  needs  but  a  glance  at  the  record  to  show  that  if  it  had  not  been  for  the  work 

of  Pinkerton  there  would  have  been  no  admissions  or  confessions  by  these 
men.  It  is  not  disputed  but  they  were  made  while  Pinkerton  was  acting  as 
their  attorney,  and  in  accordance  with,  the  theory  which  he  impressed  upon 
them  as  their  only  means  of  salvation.  Tliiswas  known  and  shown  in  court 
before  any  of  them  were  admitted.  The  court  left  it  to  the  jury  to  determine 
whether  they  were  voluntary  or  not.  This  was  a  grave  and  substantial  error 
that  I  cannot  overlook.  As  a  matter  of  pure  law,  they  w.ere  plainly  not  vol- 
untary, and  the  court  should  have  so  decided.  Xot  only  was  the  hope  and 
promise  of  favor  held  out  to  them,  but  they  were  obtained  by  the  grossest 
fraud  and  deceit.  AVhat  any  person  confides  to  his  attorney,  even  in  a  civil 
cause,  is  most  zealously  guarded  and  kept  secret  by  the  law;  but  by  a  trick  in 
this  case  the  confessions  made  to  a  pretended  attorney,  under  his  advice, 
are  also,  in  substance,  verbally  communicated  toothers  in  furtherance  of  the 
plan  devised  by  him,  i\s  he  claimed,  for  their  escape,  and  then  allowed  to  be 
oised  against  them.    Every  element  of  the  law  cries  out  against  these  pro- 

«ceedings,  and  human  nature  is  outraged  at  this  exhibition  of  official  treachery 

-and  duplicity  upon  the  part  of  the  prosecuting  attorney  and  sheriff,  who  joined 

.and  aided  in  the  detective's  plan;  and  it  does  not  seem  to  me  that  the  excuse 

'  'Hhat  any  means  justifies  the  end"  should  be  supported  by  the  courts  in  Mich- 

.  igan  in  this  enlightened  age. 

It  is  true  that  some  people  at  once  jump  to  the  conclusion  that  a  person  is 

.  guilty  from  the  fact  of  his  arrest,  and  that  there  is  always  more  or  less  clamor 
-at  the  "law's  delay;"  and  those  who  form  these  hasty  judgments,  fret  and 

-chafe  against  the  barriers  that  the  laW  has  placed  about  the  life  and  liberty 
of  those  accused  of  crime.  Butthe  maxim  that  "every  man  shall  be  presumed 
innocent  until  he  is  proven  guilty"  should  be  obeyed  and  followed  by  those 
whose  duty  it  is  to  execute  and  administer  the  laws.  There  can  be  no  excuse 
ior  the  employment  of  such  means  to  obtain  a  conviction  as  were  us^  here. 
If  the  law  cannot  be  enforced,  or  crime  punished,  without  depriving  the  ac- 
cused of  counsel,  and  foisting  upon  them  a  detective  as  an  attorney,  with  the 
purpose  of  advising  action  on  tneir  part  to  betray  and  convict  them,  it  would 
he  as  well,  and  less  expensive,  to  dispense  with  courts  and  juries,  and  author- 
ize the  prosecuting  attorney  and  sheriff  at  once  to  pass  judgment  upon  per- 

.  3ons  arrested,  and,  if  convicted  in  the  minds  of  these  officials,  or  of  the  com- 
munity, convey  them  without  further  trouble  to  state  prison.  If  men  who 
are  supposed  to  be  guilty  can  be  treated  in  this  way,  then  may  an  innocent 
snan  also  be  subjected  to  the  same  usage. 

I  also  think  the  court  erred  in  allowing  the  cross-examination  of  Pinker- 
;ton,  and  permitting  him  to  state  what  the  Barkers  said  to  him,  while  he  was 
acting  as  their  attorney,  as  to  where  the  testicles  of  Keith  could  be  found. 
He  was  placed  upon  the  stand  by  counsel  for  defendants,  and  asked  if  he  did 
.not  show  to  the  Barkers  section  9416  of  Howell's  Compilation  of  the  Statutes 

^  of  this  state.  This  was  done  to  show  that  before  Pinkerton  obtained  the 
confessions,  and  in  furtherance  of  his  pretended  theory  for  saving  them,  he 
^inted  out  this  statute  to  confirm  them  in  the  belief  that  if  William  would 
-confess  to  helping  hide  the  body  after  death  he  would  escape  punishment  be- 
cause of  his  relationship  to  Marshall.  Pinkerton  admitted  showing  it.  This 
might,  perhaps,  ordinarily  be  ground  for  admitting  all  that  was  said  and  done 
upon  that  occasion;  but,  in  my  opinion,  in  this  case,  it  could  not  open  the 
lips  of  Pinkerton  to  disclose  the  confidential  communications  of  one  who 
supposed  he  was  talking  to  his  counsel.  The  mere  showing  th<it  he  took  the 
statutes,  and  read,  or  pointed  out,  a  section  of  the  same,  could  not  break  the 

jBesl  the  law  has  set  upon  confidential  disclosures  of  a  client  to  an  attorney. 
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Neither  do  I  think  the  court  had  a  right  to  set  aside  a  juror,  upon  his  own 
motion,  because  he  was  a  few  moments  late,  and  had  been  playing  pool.  If 
it  vras  done  for  either  or  both  of  these  faults,  it  was  not  enough  to  justify 
such  action.  Judges  and  attorneys,  in  my  experience  as  a  practitioner,  have 
been  often  as  far  behind  the  time  of  the  meeting  of  the  court  as  this  juror  was, 
^nd  I  am  not  disposed,  as  a  moral  question,  to  decide  that  playing  pool  dis- 
<]ual)fies  a  man  from  serving  on  a  jury;  nor  do  I  think  tl)e  law  authorizes 
the  trial  judge  to  set  up  any  moral  code  of  this  nature,  and,  by  a  too  rigid 
idea  of  a  juror's  conduct,  deprive  a  party  of  a  juror  with  whom  he  may  be 
satisfied.  But  as  the  respondents'  counsel  announced  themselves  content 
with  the  jury  as  selected,  with  challenges  still  remaining  in  their  hands,  it 
-was  an  error  without  prejudice  in  this  case. 

In  ail  other  respects  than  these  above  noted,  I  agree  with  the  opinion  filed 
hj  Mr.  Justice  Champlin. 


MoiLES,  Assessor,  o.  Watson,  Treasurer 
'  Filed  April  8,  1886. 

€OH00LB  AND  SCHOOL-DlSTRICIS — APPOBTIOKMENT  OF  PRIMARY  ScHOOL  InTBRRST  FuND. 

Where,  by  law,  only  one  school-district  in  a  township  is  entitled  to  a  part  of  the 
j)rimary  school  interest  fund,  and  the  superintendent  of  public  instruction  appor- 
tions to  such  district  whut  he  finds  it  entitled  to,  and  the  money  is  paid  over  to  the 
treasurer,  he  cannot  refuse  to  i^ay  it  to  the  assessor  of  the  district  because  the  town- 
ship clerk  has  made  no  apportionment  of  the  fund  to  the  di&trict. 

Mandamus, 

J.  H,  QoffsLnd  E.  C,  Chapin,  for  relator.     W.  B.  Cady,  for  respondent. 

Shekwood,  J.  The  relator  in  this  case  is  the  assessor  of  school-district  No. 
1,  in  the  township  of  Detour,  in  the  county  of  Chippewa.  The  superintend- 
ent of  public  instruction,  in  May,  1885,  apportioned  off  the  primary  school 
interest  funds  to  the  township  of  Detour,  and  to  the  said  school-district  No. 
1  the  sum  of  $188.48,  and  which  was  on  the  tenth  day  of  August,  1885,  paid 
Xo  the  respondent  by  the  county  treasurer.  On  the  twelfth  day  of  October 
following,  a  warrant,  drawn  by  the  proper  officers  of  the  said  school-district, 
was  presented  by  the  relator  to  the  respondent  for  payment,  and  payment 
thereof  was  refused,  upon  the  following  grounds:  (1)  That  the  relator  was 
not  a  duly-qualified  officer;  (2)  that  the  township  clerk  of  said  township  of 
Detour  had  made  no  apportionment  of  the  said  school  fund  to  said  district 
No.  1,  and  the  respondent  relies  on  sections  5088  and  5089  of  Howell's  Stat- 
utes ^  (see  margin)  to  sustain  his  position. 

It  appears  from  the  record  that  the  township  of  Detour  contained  but  four 
school-districts  ^n  the  year  1884,  and  down  to  the  time  of  filing  relator's  peti- 
tion.   How.  St.  §  5029,  provides  that  the  superintendent  of  public  instruction 

*  Sec.  6088.  On  receiving  notice  from  the  county  treasurer  of  the  amount  of  school 
moneys  apportioned  to  his  township,  the  township  clerk  shall  apportion  the  same 
amount  to  the  several  districts  therein  entitled  to  the  same,  in  proportion  to  the  num- 
ber of  children  in  each,  between  the  ages  of  five  and  twenty  years,  as  the  same  shall  be 
shown  by  the  annual  report  of  the  director  of  each  district  for  the  school  year  last 
closed. 

Sec.  6089.  Said  clerk  shall  also  apportion  to  the  school-districts  in  his  township,  as 
required  by  law,  on  receiving  notice  of  the  amount  from  the  township  treasurer,  all 
moneys  raised  by  township  tax,  or  received  from  other  sources,  for  the  supi)ort  of 
schools ;  and  in  all  cases  make  out  and  deliver  to  the  township  tre&surer  a  written  state- 
ment of  the  number  of  children  in  each  district  drawing  money,  and  the  amount  ap- 
portioned to  each  district,  and  record  the  apportionment  in  his  office;  and  whenever  an 
apportionment  of  the  primary  school  interest  fund,  or  moneys  raised  by  tax,  or  received 
fr-om  other  sources,  is  made,  he  shall  give  notice  of  the  amount  to  be  received  by  each 
district  to  the  director  thereof. 
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shall,  previoiis  to  the  tenth  day  of  May  in  each  year,  apportion  the  primary 
school  Interest  fund,  among  the  several  townships  and  cities,  in  proportion 
to  the  number  of  children  in  each,  between  the  ages  of  five  and  twenty  years,, 
as  the  same  shall  appear  by  the  reports  of  the  sevenil  boards  of  school  in- 
spectors made  to  him  the  year  before.  The  report  of  the  school  inspectors  for 
the  township  of  Detour  for  1884  contained  statements  of  two  districts  only, 
viz.,  Ko.  1  and  Ko.  3.  District  No.  3  had  31  children  between  the  ages  re- 
quired, but  had  but  three  months'  school  during  the  year.  Five  months'  school 
was  necessary  to  entitle  it  to  a  share  of  the  fund,  unless  otherwise  ordered 
by  the  superintendent  in  his  discretion  upon  a  proper  showing.  See  How. 
St.  g§  5031,  5052.  Ko  such  showing  was  made  as  is  provided  in  the  section 
referred  to,  and  the  superintendent  did  not  include  district  No.  3  in  his  ap- 
portionment of  the  fund,  but  directed  that  the  amount  apportioned  to  the 
township  be  paid  to  district  No.  1,  and  certified  the  apportionment  to  the 
township  of  Detour  accordingly. 

The  money,  under  such  certificate,  was  received  by  the  county  treasurer, 
and  paid  over  by  him,  as  he  had  received  it,  to  the  township  treasurer,  who 
is  the  respondent. 

It  will  be  noticed  that  the  direction  for  its  payment  was  made  by  the  su- 
perintendent of  public  instruction  under  the  statute,  and  this  instruction  fol- 
lowed the  money  into  the  hands  of  the  township  treasurer,  and  no  other  or 
further  apportionment  was  necessary  to  be  made.  Indeed,  none  could  be 
made  by  the  township  clerk.  He  could  neither  alter  nor  modify  the  doings 
of  the  superintendent  of  public  instruction  in  the  premises.  There  is  no 
question  made  but  that  the  person  signing  the  order  for  the  money  was  the 
director  de  facto  of  district  No.  1 ;  and  whether  he  was  or  not  such  officer 
ds  Jure  cannot  be  determined  in  this  case.  Mead  v.  Treasurer  of  Ingham 
Co.,  36  Mich.  416.  The  proper  order  was  presented  to  the  respondent  for  the 
money,  signed  by  the  proper  officers  of  the  district, and  it  was  his  duty  to 
have  paid  it  over  when  the  demand  was  made  upon  him  for  it.  Whatever  re- 
mains thereof  in  his  hands  must  still  be  paid  to  the  district,  and  a  mandamus 
will  be  granted  to  compel  such  payment. 

(The  other  justices  concurred.) 


Walker  v.  White. 

Filed  April  8,  1886. 

Pabtnbbship — Chattbl  Mobtgagb — Creditors — Individual  Claim. 

A  chattel  mortgage  of  partnership  property  executed  by  a  partner,  in  the  firm 
name,  to  a  trustee,  to  secure  firm  creditors,  specifying  the  particular  claims  secured, 
is  not  rendered  void  as  to  the  firm  creditors  oy  the  insertion  of  an  individual  claim 
of  the  partner.  , 

Error  to  Ingham. 

E.  C.  Chapin,  for  plaintiff  and  appellant.  M.  V.  <&  22.  A.  Montgomery^ 
for  defendant. 

MoiiSE,  J.  Charles  H.  Porter  and  Samuel  B.  Taylor  formed  a  copartner- 
ship under  the  name  of  Porter  &  Taylor,  to  conduct  a  retail  grocery  business 
in  the  city  of  Lansing.  The  capital  stock  put  in  was  $1,000  each;  Henry  E. 
Porter  giving  his  son  Charles  H.  his  share,  and  loaning  Taylor  his  share,  tak- 
ing from  Taylor  a  note  for  $1,000,  signed  by  Taylor  individually,  and  also 
by  Charles  H.  Porter  as  surety.  The  firm  became  indebted  largely  and  finan- 
cially embarrassed,  and  while  in  this  situation  Taylor  went  to  Detroit,  and* 
without  the  knowledge  and  consent  of  his  copartner,  executed  a  mortgage  in 
the  firm  name  to  the  plaintiff  as  trustee  for  certain  Detroit  creditors  therein 
named,  including  also  the  claim  of  Henry  E.  Porter  at  $900.    The  plaintiff 
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took  possession  of  the  property  under  the  mortgage,  and  ran  the  store  a  few 
days,  when  he  advertised  the  stock  for  sale  under  the  power  of  sale  contained 
in  the  mortgage.  While  the  proceedings  to  foreclose  the  mortgage  were  pend- 
ing, and  before  sale,  the  defendant  levied  three  writs  of  attachment  upon  a 
portion  of  the  stock,  and  carried  the  goods  away,  for  which  goods  the  plain- 
tiff brought  this  action  of  replevin.  The  circuit  judge  instructed  the  jury 
that  the  chattel  mortgage  was  void  because  it  secured  the  claim  of  Henry  E. 
Porter,  which  was  not  a  partnership  debt,  but  the  individual  liability  of  Tay- 
lor, and  directed  a  verdict  for  the  defendant.  The  correctness  of  this  ruling 
is  the  only  question  involved  in  the  record. 

The  mortgage  was  so  drawn  as  to  specify  the  amount  of  indebtedness  to 
each  creditor  specifically,  and  the  plaintiff  was  by  its  terms  made  trustee  for 
the  collection  and  payment  of  the  amount  awing  to  each.  There  is  no  legal 
objection  to  such  a  mortgage.  Adams  v.  Niemann,  46  Mich.  137;  S.  G.  8  N. 
W.  Bep.  719.  And  we  think  each  mortgagee  could  enforce  his  own  claim 
under  the  mortgage,  his  separate  debt  l^ing  clearly  stated.  Herm.  Chat. 
Mortg.  357;  Burnett  v.  Pratt,  22  Pick.  556;  Qilson  v.  Qilson,  2  Allen,  115. 
The  inquiry  then  arises,  conceding  the  Henry  E.  Porter  indebtedness  to  tie 
the  individual  liability  of  Taylor,  and  not  a  copartnership  obligation,  whether 
the  insertion  of  his  claim  in  the  mortgage  invalidates  the  whole  transaction, 
and  renders  the  security  of  the  other  creditors  named  therein  void  as  against 
the  attaching  creditors.  It  is  admitted  that  the  plaintiff,  the  trustee  named 
in  the  mortgage,  knew  the  real  character  of  the  indebtedness  secured  to  Henry 
£.  Porter.  But  it  does  not  appear  from  the  record  that  in  the  insertion  of 
his  claim  in  the  mortgage  any  fraud  in  fact  was  intended  either  by  Taylor  or 
the  plaintiff.  There  is  no  doubt  that  the  object  of  the  mortgage,  upon  the 
part  of  the  Detroit  creditors,  was  to  secure  their  valid  and  subsisting  claims* 
against  the  firm  of  Porter  &  Taylor;  and  if  they  had  supposed  the  joining  of 
the  Porter  claim  in  the  security  would  in  law  have  invalidated  the  entire  in- 
strument, it  would  not  have  been  so  joined.  It  was  a  fraud  in  law  rather  than 
in  fact;  and  it  is  a  fraud  as  against  creditors  only  because  of  the  Insolvency  of 
the  firm. 

It  does  not  seem  equitable  that  the  remaining  htma  fide  creditors  of  the 
firm,  who  took  this  security  for  the  very  proper  and  legitimate  purpose  of  se- 
curing their  honest  claims,  should  lose  their  security  because  of  the  illegal 
attempt  of  Taylor  to  secure  his  benefactor.  And,  under  the  authorities,  wo 
think  this  joint  mortgage,  by  its  terras  and  conditions,  can  be  treated  in  law 
the  same  as  separate  simultaneous  mortgages  of  the  different  creditors,  filed 
at  the  same  time.  Herm.  Chat.  Mortg.  357;  Jones,  Chat.  Mortg.  §  50» 
Therefore,  the  securitv  of  the  others  l>eing  valid,  the  defendant  had  no  right 
to  levy  in  the  way  he  did,  treating  the  whole  mortgage  as  void.  He  should 
have  levied  subject  to  the  mortgage,  and  in  that  event  he  could  have  pro- 
ceeded as  if  the  portion  of  the  mortgage  securing  the  Porter  claim  were  in- 
valid; but  as  it  is  the  defendant  was  not  entitled  to  the  instruction  given  by 
the  court  to  the  jury.  Baldwin  v.  Talhot,  46  Mich.  19;  S.  C.  8  N.  W.  Rep. 
565;  Laing  v.  Perrott,  48  Mich.  298;  S.  C.  12  N.  W.  Rep.  192;  Worthington 
Y.  Banna,  23  Mich.  530;  Harney  v.  McAdama,  32  Mich.  472;  Wilson  v.  Mon- 
tague,  24  N.  W.  Bep.  852. 

It  is  argued  by  the  defendant's  counsel  that  the  mortgage  was  f  raudulent^ 
as  against  creditors,  for  various  reasons  assigned  in  their  brief;  but  the  ques- 
tions of  fraud  therein  raised  were  such  as  to  require  the  intervention  of  a  jury. 
The  judgment,  therefore,  must  be  reversed*  and  a  new  trial  ordered,  with 
costs. 

(The  other  justices  concurred.) 
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€rO0DALL   V.  HeNKEL» 

Filed  April  8,  1886. 

Ejectment— Dbclabatiow—Tendbb. 

The  action  of  ejectment  in  Michigan  is  regulated  by  statute,  and,  of  the  statutes 
regulating  the  action,  section  7794  is  to  be  read  in  connection  with  section  7797, 
How.  St.,  in  providing  how  the  plaintiff  must  set  forth,  in  his  declaration,  the 
character  and  extent  of  his  tenure. 

Error  to  superior  court  of  Detroit. 

/.  S.  Dewey,  for  plaintiif  and  appellant.    Frederick  T.  Sibley,  for  de- 
fendant. 

Chamflin,  J.    The  declaration  in  this  case  is  as  follow^: 

**  State  of  Michigan^  County  of  Wayne^  City  of  Detroit — The  Superior 

Court  of  Detwit. 

"Henry  J.  Goodall,  of  Jackson,  Michigan,  plaintiff  herein,  by  J.  S.  Dewey, 
bis  attorney,  comes  and  files  this  declaration  as  commencement  of  suit,  and 
complains  of  Peter  Henkel,  of  the  city  of  Detroit,  in  said  state  of  Michigan, 
defendant  herein:  for  that  whereas,  the  said  plaintiff,  on  the  sixth  day  of 
March,  in  the  year  1885,  was  possessed  of  the  following  real  estate  and  prem- 
ises, situate  in  the  city  of  Detroit,  county  of  Wayne,Jn  said  state  of  Michigan, 
and  being  known  and  designated  as  tbe  west  twenty  feet  (20)  of  the  east  half 
of  lot  thirty-eight,  (38,)  in  section  numbered  six,  (6,)  in  the  city  of  Detroit, 
in  the  county  of  Wayne,  and  state  of  Michigan,  according  to  the  governor's 
and  judges'  plan  of  said  city;  and  he,  the  said  plaintiff,  being  so  possessed 
thereof,  the  said  defendant  afterwards,  to-wit,  on  the  ninth  (9th)  day  of 
March,  in  said  last-mentioned  year,  entered  into  said  premises,  and  unlaw- 
fully withhold  from  said  plaintiff  the  possession  thereof,  to  the  damage  of 
said  plaintiff  fifty  thousand  dollars,  and  therefore  he  brings  suit, "  etc. 

"J.  S.  Dewby,  Attorney  for  Plaintiff. 
"Edgab  We£±s,  of  Counsel." 

A  plea  of  the  general  issue  and  notice  of  the  statute  of  limitations  were 
interposed,  and  a  trial  had,  which  resulted  in  a  verdict  and  judgment  for  the 
-defendant. 

The  action  of  ejectment  in  this  state  is  regulated  by  statute.  Section  7794 
of  Howeirs  Statutes  provides  that  "it  shall  be  sufiSclent  for  the  plaintiff  to 
aver  in  his  declaration  that  on  some  day  therein  to  be  specified,  and  which 
shall  be  after  his  title  or  right  accrued,  he  was  possesibed  of  the  premises  in 
question,  describing  them  as  hereinafter  provided;  and,  being  so  possessed 
thereof,  that  the  defendant  afterwards,  on  some  day  to  be  stated,  entered  into 
such  premises;  and  that  he  unlawfully  withholds  from  the  plaintiff  the  pos- 
session thereof,  to  his  damage,  [any  nominal  sum  the  plaintiff  shall  think 
proper  to  state.]"  This  section  must  be  read  in  coniiection  with  section 
7797,  which  enacts:  "If  the  action  be  brought  for  the  recovery  of  dower,  the 
declaration  shall  state  that  the  plaintiff  was  possessed  of  the  one  undivided 
third  part  of  the  premises,  as  her  reasonable  dower  as  widow  of  her  husbnnd, 
{naming  him.]  In  every  other  c^ise,  the  plaintiff  shall  state  whether  be  claims 
in  fee,  or  whether  he  claims  for  his  own  life,  or  for  the  life  of  another,  or  for 
Sk  term  of  years  or  otherwise,  specifying  such  lives,  or  the  duration  of  such 
term." 

The  requirement  of  this  section  is  mandatory,  and  the  declaration  is  fatally 
-defective  without  it  complies  therewith.  The  verdict  must  follow  the  declara- 
tion in  this  respect.  Section  7815,  sub.  7.  In  actions  for  the  recovery  of  real 
property  the  declaration  must  state  the  nature  and  extent  of  the  plaintiff's 
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claim.    Michigan  Cent.  R,  Co,  v.  Mclfaughton,  45  Mich.  91;  S.  C.  7  l!^.  W. 
Rep.  712;  Kinney  v.  Harrett,  46  Mich.  90;  S.  C.  8  X.  W.  Rep.  708;  AUie  v. 
SchmitZy  17  Wis.  175;  Ballancey.  Rankin,  12  III.  420;  Tyler,  Ejectm.  39. 
'  The  defendant  should  have  demurred  to  the  declaration.   The  error  is  such,. 
however,  that  it  calls  for  an  affirmance  of  the  judgment. 

We  have  looked  into  the  errors  assigned  upon  the  objections  to  the  valid- 
ity of  the  guardian's  sale,  and  we  agree  with  the  judge  of  the  superior  court 
that  the  five  facts  required  to  make  the  title  of  the  defendant  incontestible  as- 
against  the  plaintiff,  under  section  6102,  How.  St.,  appear  from  the  record 
before  us,  and  therefore  the  learned  judge  was  right  in  directing  a  verdict  for 
the  defendant  for  that  reason.  The  statute  is  essentially  a  statute  of  repose, 
and  was  first  incorporated  in  our  laws  by  the  Revision  of  1838,  in  exactly  the 
same  language  in  which  it  exists  to-day.  It  was  retained  in  the  Revision  of 
1846,  and  has  continued  without  chauge  until  the  present  time.  For  nearly 
50  years  it  has  become  a  rule  of  property  in  this  state,  and  it  is  too  late  now 
to  challenge  its  validity  on  constitutional  grounds,  if  any  such  exist. 

The  judgment  must  be  affirmed,  and  the  case  remanded  to  the  superior 
court  for  the  city  of  Detroit,  in  order  that  the  plaintiff  may  take  such  further 
action  under  the  statute  as  he  may  be  advised. 

(The  other  justices  concurred.) 


ToAN  V.  Pline. 

Piled  April  8,  1886. 

1.  LbABB— EXBCUTION  BY  OnE  WOT  THE  PaYEE— RiGHT  TO  Coi/LBOT  ReNT  PROM  LeBSEE. 

A  lease  executed  by  one  party,  but  conditioned  so  as  to  make  the  rent  payable- 
to  another,  enables  the  latter  party  to  collect  the  rent  reserved  therein  from  the 


2.  Same  — Executiow  by  Agent —Oooupancy  by  Lessee  fob  Oveb  a  Yeab— Statute 
OF  Fbauis. 

The  'tffect  of  the  statute  of  frauds  is  not  to  invalidate  a  lease  that  was  executed  by 
an  a^ent,  without  written  authority,  so  as  to  relieve  from  the  duty  of  puyinjg:  rent 
to  the  principal  a  lessee  who  has  occupied  the  land  by  virtue  of  such  lease  for  over 
a  year. 

Error  to  Ionia. 

Clarence  Cole,  for  plaintiff  and  appellant.    B,  H,  Barton,  for  defendants. 

Campbell,  C.  J.  Plaintiff  sued  defendants  for  one  year's  rent,  according- 
to  an  instrument  of  lease  made  by  James  H.  Bose,  dated  March  17,  1888^ 
whereby  he  leased  to  Nicholas  Pline,  the  other  defendant  signing  as  surety,. 
the  premises  in  question,  for  two  years  from  the  ensuing  September  1st,  at 
an  annual  rent  of  $175,  which,  by  the  terms  of  the  lease,  was  made  payable 
to  plaintiff.  Defendants,  as  plaintiff  offered  to  show,  went  into  possession, 
and  so  continued  when  suit  was  brought  soon  after  default.  Plaintiff  offered 
to  show  that  she  was  owner,  and  all  the  preliminary  arrangements  were  made 
with  her,  and  Hose  signed  as  her  agent,  and  it  was  so  understood;  that,  while 
the  year  was  running,  defendants  applied  to  plaintiff  to  accept  a  surrender, 
and  pnt  in  another  tenant.  The  circuit  court  of  Ionia  county  held  the  lease 
void  for  want  of  written  authority  in  the  agent,  and  directed  a  verdict  for 
defendants.    Plaintiff  brings  error. 

We  think  this  ruling  was  wrong  on  two  grounds.  The  lease,  on  its  face, 
purports  to  be  made  by  Bose;  and  if  testimony  is  not  allowed  to  dispute  hia 
being  principal,  the  action  lies  by  Mrs.  Toan,  as  payee,  under  the  lease  to 
whom,  and  to  whom  alone,  all  the  money  was  to  be  paid,  and  defendants 
directly  and  expressly  promised  to  pay  it  to  her.  She  being  the  only  person 
enUtled,  could  sue  in  her  own  name  without  an  assignment,  and  def endants^ 
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having  enjoyed  the  property  under  the  lease  for  a  full  year,  cannot  escape 
their  promise  to  pay  her.  Hopkins  Manvf^g  Co.  y.  Aurora  F,  A  M.  Ins. 
Co.,  48  Mich.  148;  S.  G.  11  N.  W.  Bep.  846. 

But  we  see  no  reason  why  it  was  not  competent  to  show  that  the  lease  was 
made  on  plaintiff's  behalf  by  her  agent.  While  the  statute  of  frauds  makes 
leases  for  more  than  one  year  invalid  if  the  agent  is  not  authorized  in  writing, 
yet,  where  the  lessee  has  been  put  in  possession*  and  has  enjoyed  the  prem- 
ises for  a  full  year,  the  executed  agreement  is  good  for  that  period  at  least, 
and  is  not  within  the  statute.  Norris  v.  Shotoerman,  2  Doug.  27;  Switzer 
V.  Gardner,  41  Mich.  164;  8.  0.  2  1^.  W.  Rep.  191.  Had  the  property  been 
surrendered  when  the  year  expired,  that  might  bear  upon  liability  for  the 
second  year,  but  it  could  not  prevent  liability  for  the  rent  already  accrued, 
which  is  all  that  is  involved  in  this  suit.  Whether,  therefore,  she  is  treated 
as  payee  under  Rose's  lease,  or  as  Rose's  principal,  makes  no  difference  in  the 
present  action.  The  declaration  shows  what  the  lease  was,  and  in  whose 
name  it  was  made,  and  discloses  a  good  cause  of  action. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 


Heinhiller  o.  Hatheway. 

Filed  April  8, 1886. 

U  EvissNOK— Rboobo  of  an  Attxbtkd  Dkbd. 

Under  previous  decisions  of  the  supreme  court  of  Michigan  the  record  of  a  deed 
executed  and  recorded  in  1855,  the  execution  of  which  is  not  attested  on  the  £m»  of 
the  records,  Is  admissable  in  evidence  upon  proof  of  the  execution,  delivery,  and 
record  of  the  deed. 

2.  HuSBAHn  AKO  WinB— GONVSYANCB  BY  WiFB  JOZKTLT  WITH  HUBBAin)  OF  WlFX's  LaVD. 

When  the  wife  joins  with  her  husband  in  the  conveyance  of  the  fee  of  land  of 
which  she  is  in  whole  or  in  part  the  sole  owner,  she  conveys  aU  of  her  interest 
therein,  though  she  can  only  be  held  liable  upon  her  covenants  in  such  deed  to 
the  extent  of  ner  sole  property  conveyed. 

3.  MOBTGAGB  FOBXOLOSUBB— SaLB  BT  ShBBIFF*S  DbPUTT. 

A  sherifiTs  deputy  has  the  right  to  make  the  sale  in  a  case  of  foreclosure  of  mort- 
gage by  advertisement.    How.  St.  {  8501. 

4.  EjXCTMKNT— EVIDBNOB  SUFFICIBNT  TO  BaBB  RiGHT  TO  SUB. 

Evidence  that  the  defendant  had  a  tax  deed  of  the  property,  had  put  it  on  record, 
and  claimed  an  interest  in  the  premises  under  it,  which  he  refused  to  release  to 
plaintiff  when  requested,  was  sufficient  to  enable  the  plaintiff  to  maintain  eject- 
ment, when  the  land  was  wholly  unimproved,  unfenced,  unoultlYated,  and  unoc- 
cupied. 

Error  to  St.  Clair. 

Charles  K.  Dodge,  for  plaintiff.  George  P.  Voorhels  and  T.  M.  Crocker, 
for  defendant  and  appellant. 

Sherwood.  J.  The  plaintiff  brought  this  suit  in  ejectment  to  recover 
possession  of  the  N.  f  of  S.  E.  \  of  section  18,  township  8  north,  range  15  east, 
in  the  county  of  St.  Clair.  The  cause  was  tried  in  the  St.  Clair  circuit  by  jury, 
and  the  plaintiff  recovered.  The  defendant  brings  error.  Several  excep- 
tions were  taken  upon  the  introduction  of  the  evidence,  and  the  remainder 
relate  to  the  refusals  to  charge,  and  to  the  charge  as  given. 

It  appears  from  the  record  that  the  lands  were  unimproved,  unfenced,  and 
unoccupied  by  any  person,  and  laid  In  a  state  of  nature,  except  as  some 
timber  had  been  cut  thereon  and  taken  away.  The  plaintiff,  to  establish  bis 
title  to  the  land,  showed  a  patent  therefor  from  the  United  States  to  Timothy 
J.  Wheaton,  dated  October  1, 1855;  also  the  record  of  a  deed  of  the  land  from 
Wheaton  and  wife  to  Samuel  Edison,  dated  October  5,  1855.    This  record 
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was  objected  to  as  insufficient;  that  the  deed  was  not  entitled  to  record.  The 
execution  was  not  witnessed.  We  think  the  record  of  this  conveyance,  with 
the  evidence  relating  to  its  execution  and  delivery  and  recording,  was  prop- 
erly received  in  evidence  under  the  previous  rulings  of  this  court.  Post  v. 
HicTi,  36  Mich.  316;  King  v.  Carpenter »  37  Mich.  369;  Gaston  Y.Merriamn22 
K.  W.  Rep.  614. 

Mr.  Edison  was  sworn,  testifying  to  the  due  execution  of  the  deed,  and  its 
•delivery,  and  the  recording;  also  showing  the  loss  or  destruction  of  the  in- 
strument ;  and  that  Edison  bought  in  good  faith,  and  paid  a  valuable  consider- 
ation therefor,  does  not  seem  to  be  questioned.  The  record  then  shows  several 
mesne  conveyances,  down  to  Mrs.  Nancy  Edison,  and  on  the  eighteenth  day 
of  July,  1861,  Samuel  Edison  and  Kancy  Edison,  his  wife,  conveyed  the 
premises  in  question  to  James  K.  Hamilton,  which  deed  was  duly  acknowl- 
edged by  both,  and  the  wife,  as  appears  by  the  certificate  of  the  justice,  ac- 
knowledged the  execution  of  the  deed  separate  and  apart  from  her  husband, 
as  was  formerly  the  custom  under  the  law  making  such  separate  acknowledg- 
ment necessary. 

The  record  of  this  deed,  when  offered  in  evidence,  was  objected  to  on  the 
grounds  that  such  deed  conveyed  no  title  to  Hamilton ;  that  the  wife  simply 
joining  in  the  deed  of  her  husband  as  his  wife,  in  lands  to  which  she  held 
the  title,  would  not  pass  the  fee  to  the  grantee;  that  the  only  interest  she 
could  convey  by  such  a  deed  would  be  her  dower  and  homestead  rights.  We 
are  not  able  to  concur  in  this  view.  When  the  wife  joins  with  her  husband 
in  the  conveyance  of  the  fee  of  land  of  which  she  is,  in  whole  or  in  part,  the 
sole  owner,  she  conveys  all  of  the  interest  therein,  though  she  can  only  be 
held  liable  upon  her  covenants  in  such  deed  to  the  extent  of  her  sole  property 
conveyed.  It  is  usual,  in  such  cases,  to  designate  in  some  way  in  the  con- 
veyance the  extent  of  such  sole  interest,  and  it  is  very  proper  so  to  do ;  but  it  is 
not  essential  to  its  validity.  In  this  case  no  such  designation  was  necessary, 
because  the  entire  property  conveyed  belonged  to  the  wife,  and  this,  of 
course,  was  shown  by  the  record.  We  think  the  deed  was  properly  received 
in  evidence,  and  conveyed  the  title  of  Mrs.  Edison. 

A  deed  was  then  offered  from  Hamilton  to  Gamble,  dated  January  21, 1867, 
of  the  E.  i  of  the  land  in  question ;  also  a  deed  made  by  the  sheriff  upon  the 
foreclosure  of  a  mortgage  upon  the  same  parcel  to  Hamilton,  dated  May  10, 
1871.  This  last  deed  was  objected  to  because  the  sale  purported  to  have  been 
made  by  one  of  the  sheriff's  deputies.  This  deed  was  properly  admitted.  The 
foreclosure  was  by  advertisement,  and  the  deputy  had  the  right  to  make  the 
«ale.    How.  St.  §  8501 ;  Hoffman  v.  Harrington,  33  Mich.  392. 

The  plaintiff  then  offered  in  evidence  a  deed  of  the  land  in  question  from 
Hamilton  to  Jerry  W.  Jencks ;  also  the  record  of  a  deed  from  Jerry  W.  Jencks 
to  Charles  C.  Jencks;  also  a  quitclaim  deed  from  Daniel  Wheaton,  heir  at  law 
of  Timothy  J.  Wheaton,  to  Charles  C.  Jencks,  covering  the  same  premises, 
and  dated  the  eighteenth  day  of  March,  1881.  This  deed  was  introduced  to 
perfect  the  chain  of  title  which  was  supposed  to  be  defective  on  account  of 
the  objections  taken  to  Wheaton's  deed  made  on  the  fifth  of  October,  1855, 
hereinbefore  considered,  and  was  objected  to  because  the  grantor  was  not 
shown  to  be  the  only  heir  of  his  father.  The  deed  was  certainly  competent 
testimony,  and  not  objectionable  upon  that  ground,  whatever  other  objections 
there  might  have  been,  if  any,  upon  other  grounds.  The  plaintiff  had  the 
right  to  put  before  the  jury  all  the  evidences  of  his  title. 

After  showing  a  power  of  attorney,  duly  executed  by  Charles  C.  Jencks  to 
William  L.  Jencks,  to  make  sale  of  the  property,  the  plaintiff  offered  in  evi- 
dence a  warranty  deed  from  Charles  C.  Jencks  and  wife  to  the  plaintiff,  con- 
veying to  him  by  said  attorney  the  premises  in  question.  This  latter  ^eed 
was  claimed  to  be  inadmissible  on  account  of  defective  certificate  of  acknowl- 
edgment.   This  objection,  however,  is  not  presented  in  briefs  of  defendant's 
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counsel;  neither  was  it  pressed  upon  the  argument;  and  needs  no  further 
consideration  by  us. 

The  plaintiff  having  thus  completed  the  showing  of  his  chain  of  title  giv- 
ing him  the  fee  of  the  land,  he  next  offered  in  evidence  a  tax  deed  of  the  land, 
made  by  the  auditor  general  to  tlie  defendant,  conveying  the  land  in  question 
to  defendant,  dated  March  1, 1879,  and  recorded  on  the  twenty-fourth  day  of 
the  same  month.  The  plaintiff  also  offered  evidence  tending  to  show  that 
the  defendant  claimed  title  to  the  property  in  question  under  this  tax  deed, 
and  an  interest  therein.  This  deed  and  testimony  were  objected  to  by  defend- 
ant's counsel.  We  think  it  was  admissible  for  the  purpose  offered.  Sectiou 
7791,  How.  St.,  provides  that  if  the  lands  are  not  occupied  the  action  of  eject- 
ment must  be  brought  against  some  person  exercising  acts  of  ownership  on 
the  premises  claimed,  or  claiming  title  thereto,  or  some  interest  therein.  The 
evidence  that  the  defendant  had  a  tax  deed  of  the  premises,  had  put  it  on 
record,  and  claimed  an  interest  in  the  premises  under  it,  which  he  refused  to 
release  to  the  plaintiff  when  requested,  was  sufficient  to  enable  the  plaintiff 
to  maintain  ejectment,  when  the  land  was  wholly  unimproved,  unfenced,  un- 
cultivated, and  unoccupied,  as  this  was.  The  defendant's  claim  was  a  bos- 
tile  and  adversary  one  to  the  rights  of  the  plaintiff,  and  he  had  the  right  to 
maintain  this  under  the  statute,  which  was  intended  to  meet  such  cases. 
Anderson  v.  Courtright,  47  Mich.  161;  S.  C.  10  N.  W.  Rep.  183:  Hill  v. 
Kricke,  11  Wis.  442;  Harvey  v.  Tyler,  2  Wall.  328;  ffoyt  v.  Southard,  25 
K.  W.  Rep.  385;  Hanson  v.  Armstrong,  22  111.  442;  Langford  v.  Love,  3 
Sneed,  308;  Banyer  v.  Empie,  5  Hill,  48. 

Neither  do  we  think  the  plaintiff's  direction  to  have  the  property  assessed 
to  him,  and  his  payment  of  the  taxes  assessed  upon  ttie  same,  nor  his  oc- 
casionally hauling  logs  or  wood  from  the  premises,  would  change  the  plain- 
tiff's right  to  bring  suit.  These  acts  would  only  be  in  affirmation  of  the  title 
under  which  he  claims,  and  adverse  to  the  interest  and  acts  of  the  defendant. 

The  plaintiff  introduced  evidence  showing  the  defendant's  tax  title  invalid. 
It  was  claimed  that  the  acts  of  the  plaintiff  showed  him  in  the  actual  occu- 
pancy of  the  premises  at  the  time  the  suit  was  commenced,  and  therefore  his 
suit  must  fail.  The  testimony  upon  both  sides  upon  the  question  of  occu- 
pancy was  submitted  to  the  jury  very  fairly  in  the  following  charge:  "If 
you  are  satisfied  from  the  evidence  that  the  plaintiff  is  the  owner  in  fee  of 
the  land,  and  also  conclude  that  when  this  suit  was  brought  the  land  was  not 
actually  occupied  by  any  one,  but  the  defendant  claimed  title  thereto  or  an 
interest  therein  by  virtue  of  such  recoi*eled  tax  title,  then  your  verdict  shall 
be  for  the  plaintiff;  but  if  you  find  otherwise,  it  will  be  for  the  defendant.'' 
The  verdict  was  against  the  defendant,  and  this  we  cannot  disturb.  The 
decision  involved  questions  of  fact  upon  which  there  was  testimony  given 
upon  both  sides.  We  find  no  other  error  assigned  needing  discussion.  Tho 
judgment  at  the  circuit  must  be  affirmed. 

(The  other  justices  concurred.) 
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SUPREME  COURT  OF  MICHIQAIT. 


FrrzHuaH  v.  Townsend  and  others, 

.    Filed  January  27, 1886. 

Will— CowerrRUcnoN— Estate. 

A  testatrix  left  to  her  granddaughter  a  life-interest  in  the  bulk  of  her  estate,  re* 
mainder  to  the  issue  of  such  devisee;  but  if  the  latter  should  die  without  issue,  the 
estate  should  go  in  equal  shares  to  the  brothers  and  sisters  of  testatrix,  and  if  any 
of  them  should  have  died,  the  share  of  each  should  be  e<jually  divided  among  the 
children  of  such  deceased.  The  devisee  did  die  without  issue,  but  before  she  died 
the  only  child  of  a  deceased  brother  of  testarix  died,  leaving  a  will  in  which  he 
disposed  of  all  the  estate  of  which  he  should  die  possessed.  The  executorof  this 
last-mentioned  will  claimed  that  it  covered  his  decedent's  contingent  interest  under 
the  former  will.  Hdd,  that  even  if  it  did,  such  interest  was  determined  by  testa- 
tor's death,  and  his  will  conveyed  no  share  of  the  original  estate. 

Appeal  from  Bay. 

Wifisor  Scofleld,  for  complainant.  C,  I.  Walker ^  R»  <fe/.  D.  Bums,  Holmes 
4&  Collins,  T.  E.  Webster,  and  Fatio  Colt,  for  defendant,  (appellant.) 

MoBSE,  J.  This  is  a  bill  filed  by  the  complainant,  as  trustee  of  the  last 
will  and  testament  of  Elizabeth  P.  Birney,  to  obtain  a  construction  of  the 
same.  The  first  22  paragraphs  of  the  will  are  devoted  to  the  granting  of 
particular  legacies,  and  directions  for  their  disposition.  The  will  then  pro- 
ceeds as  follows: 

"TzDenty-third.  After  payment  of  the  foregoing  legacies,  and  subject  to 
the  directions  hereinbefore  ordained,  I  will  and  direct  that  my  trustee,  here- 
inafter named,  shall  take  upon  himself  the  sole  management  and  control  of 
all  the  rest  and  residue  of  my  estate,  real  and  personal,  in  trust,  to  manage 
the  same,  and  receive  the  rents,  issues,  and  profits  thereof;  and  he  shall  apply 
so  much  of  the  income  thence  arising  as  in  his  judgment  is  necessary  and 
proper  for  the  suitable  support,  maintenance,  and  education  of  my  grand- 
daughter, Elizabeth  Fitzhugh  Birney,  only  child  of  my  deceased  son,  Fitz- 
hugh  Birney;  and  I  enjoin  it  upon  him  to  afford  her  ample  means  to  obtain 
a  thorough  and  finished  education  at  the  best  Protestant  schools,  and  to  allow 
her  a  liberal  maintenance  and  support  during  her  minority.  And  I  further 
will  and  ordain  that  when  she  becomeB  of  age,  the  whole  of  the  accumulated 
income  and  profits  of  my  residuary  estate  be  thereupon  paid  to  her,  and  that 
all  the  income  thereafter  accruing  shall  thenceforth  be  paid  to  her  semi- 
annually during  the  rest  of  her  natural  life.  I  also  will  and  ordain  that  she 
shall  be  entitled  to  the  use,  for  her  life,  of  all  the  articles  of  silver  plate  and 
household  utensils  hereinafter  conditionally  bequeathed;  and  if,  at  her  de- 
cease, she  leaves  lawful  issue  surviving  her,  I  devise  and  bequeath  the  whole 
of  my  said  residuary  estate  to  such  issue. 

"  Twenty-fourth.  In  the  event  of  the  death  of  my  granddaughter,  Elizabeth 
Fitzhugh  Birney,  without  lawful  issue  surviving  her,  Pgive  and  bequeath 
to  my  niece  Bessie  Smith,  daughter  of  my  brother  William,  and  to  my  niece 
Lizzie  Swift,  daughter  of  my  sister  Isabella,  each  six  large  silver  spoons,  and 
to  the  last  named  of  my  two  nieces  aforesaid  my  silver  soup  ladle;  to  Anna 
Burns,  daughter  of  my  sister  Mary  Talman,  and  to  her  sister  Rebecca  Tal- 
man,  each  six  silver  dessert  spoons;  to  my  niece  Maria,  wife  of  D.  CaiToU 
Fitzhugh /my  dozen  teaspoons,  and  my  bell-metal  preserving  kettle,  which 
belonged  to  my  father's  mother;  to  my  nephew  Robert  Fitzhugh,  son  of  my 
brother  Henry,  the  silver  tea  set  given  to  me  by  my  father,  with  the  injunc- 
tion that  it  be  kept  in  the  Fitzhugh  name.  And  I  further  will  and  direct 
v.27N.w.no.7— 36 
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that  all  the  rest,  residue,  and  remainder  of  my  property  and  estate^  whatso- 
ever and  wheresoever,  be  equally  divided  among  all  my  brothers  and  sisters, 
and  the  children  of  such  of  them  as  shall  be  no  longer  living,  so  that  the 
children  of  each  of  tUe  deceased  shall  take  the  share,  to  be  equally  divided 
among  them,  if  there  be  more  than  one,  to  which  the  deceased  parent  would 
have  been  entitled  if  living." 

The  will,  as  completed  by  its  codicil,  was  executed  January  1,  1869.  The 
testatrix  died  January  12,  1869,  and  July  21, 1884;  her  granddaughter,  Eliz- 
abeth Fitzhugh  Birney,  died  without  lawful  issue  surviving  her.  At  the 
time  the  will  wiis  made,  and  at  the  date  of  the  death  of  the  testatrix,  some 
of  her  brothers  and  sisters  were  living,  but  otliers  were  dead;  among  them 
Samuel  Fitzhugh,  who  had  one  son  then  living,  to-wit,  William  Addison 
Fitzhugh.  When  the  granddaughter  of  the  testatrix,  Elizabeth  Fitzhugh 
Birney,  died,  William  Addison  Fitzhugh  was  not  living,  having  died  without 
issue.  He  left  a  will  devising,  as  it  is  claimed,  his  prospective  and  contin 
gent  share  under  this  will  of  Elizabeth  P.  Birney,  of  which  will  of  William 
Addison  Fitzhugh  the  defendant  John  J.  Townsend  is  executor.  There 
were  in  all,  living  and  dead,  with  issue  surviving,  eleven  brothers  and  sisters 
of  Elizabeth  Birney  at  the  date  of  her  will,  and  the  defendant  Townsend 
claims,  as  executor  aforesaid,  one-eleventh  part  of  her  estate.  Had  the  father 
of  William  Addison  Fitzhugh  been  living  at  the  time  of  the  granddaughter's 
death,  one-eleventh  would  have  been  his  share.  Had  William  Addison  been 
living,  his  father  being  dead,  it  is  conceded  he  would  have  taken,  under  the 
clear  terms  of  the  will,  the  same  portion.  Had  William  Addison  Fitzhugh 
left  a  son  living,  it  is  conceded  by  the  counsel  for  the  complainant,  and 
also  for  the  defendant  Townsend,  that  this  son  would  have  taken  one-eleventh 
of  the  estate.  And  the  court  below  decreed  that,  in  the  cases  where  the  chil- 
dren of  a  deceased  brother  or  sister  of  the  testatrix  had  died  leaving  issue  at 
the  date  of  the  granddaughter's  death,  these  (the  grandchildren  of  the  brothers 
or  sisters  of  the  testatrix)  would  take  the  share  of  their  parents.  It  is 
claimed  by  the  complainant,  as  trustee  of  the  will,  and  by  the  other  defend- 
ants, except  Townsend,  who  alone  appeals,  that  William  Addison  Fitzhugh, 
not  being  alive  at  the  time  of  the  death  of  Eliza'beth  Fitzhugh  Birney,  this 
eleventh  share  claimed  by  his  executor  should  be  divided  into  10  shares,  and 
distributed  among  the  other  heirs. 

This  is  the  only  point  in  controversy.  The  court  below  decreed  in  accord- 
ance with  this  view  of  complainants.'  The  counsel  for  Townsend  contend 
that  William  Addison  Fitzhugh  had,  under  the  will  of  his  aunt,  such  an 
interest  in  the  estate  devised  by  her  that  he  could  by  his  last  will  and  testa- 
ment transfer  the  same  to  his  executor;  that  his  interest  was  a  contingent 
one,  depending  upon  the  death  of  Elizabeth  Fitzhugh  Birney  without  issue, 
subject  to  be  defeated  by  her  leaving  such  issue  at  her  death,  but  subject  to 
this  contingency  it  was  a  vested  estate;  and  that  the  title  passed  to  him  upon 
the  death  of  the  testatrix,  and  after  that  he  could  alienate  or  devise  it  the 
same  as  a  present  estate. 

We  think  the  intention  of  the  testatrix  should  be  given  effect  if  not  clearly 
inconsistent  w^ith  the  provisions  of  the  will  itself  or  a  settled  rule  of  law.  It 
seems  to  us  that  her  intention  is  most  clearly  expressed  in  this:  Firsts  she 
intended  to  vest  only  a  life-estate  in  her  granddaughter;  secondt  if  her  grand- 
daughter died  with  issue  surviving  her,  the  estate  was  to  descend  absolutely 
to  such  issue;  thirds  if  the  granddaughter  died,  as  she  did,  without  issue,  the 
estate  should  be  divided  between  her  brothers  and  sisters  living,  and  the 
children  of  those  not  living.  It  is  clear  that  she  did  not  intend  that  any 
brother  or  sister  living  when  she  made  her  will,  but  not  living* when  her 
granddaughter  died,  should  take  any  interest  in  her  estate  that  they  could 
dispose  of  in  the  mean  time,  cutting  off  their  children.  The  will  expreraly 
provides  that  the  children  of  the  dead  shall  take,  which  would  have  been  im- 
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possible  if  their  parents  could  have  conveyed  or  devised  away  their  contingent 
share. 

Did  she  intend  that  any  child,  of  a  deceased  brother,  like  William  Addison 
Fitzhugh,  should  take  an  interest  greater  than  his  father  could,  had  he  been 
living  when  the  will  was  made, — an  interest  that  he  could  convey  or  devise 
aw^ay  between  the  date  of  her  will  and  the  death  of  the  granddaughter?  There 
is  certainly  no  warrant  for  such  a  construction  in  the  will  Itself.  The  clause, 
"so  that  the  children  of  each  shall  take  the  share,  to  be  equally  divided  among 
them,  if.  there  be  more  tlmn  one,  to  which  the  deceased  parent  would  have 
been  entitled  if  living,"  is  more  in  harmony  with  the  idea  that  only  the  liv- 
ing childf  en  shall  take.  It  is  not  disputed  by  defendants'  counsel  that,  if  the 
plain  letter  of  the  will  had  provided  that  William  Addison  Fitzhugh  should 
take  no  interest  in  the  estate  unless  he  was  living  at  the  time  of  the  grand- 
slaughter's  death,  he  could  not  have  willed  or  assigned  his  contingent  estate 
away,  so  that  his  devisee  or  assignee  could  have  taken  if  he  had  died  before 
the  granddaughter.  In  other  words,  he  could  not  convey  in  any  way  a  larger 
estate  than  he  himself  held.  Therefore,  if  the  intent  of  the  testator  is  the 
same  as  if  it  were  so  expressed,  to  be  gathered  from  the  terms  of  the  will,  it 
must  be  conceded  that  the  defendant  Townsend  has  no  claim  to  any  portion 
of  this  estate  as  William  Addison  Fitzhugh' s  executor.  We  think  the  mani- 
fest intent  of  the  testatrix  by  her  will  was  that  no  estate  should  vest  in  any 
one,  outside  of  her  granddaughter  and  her  issue,  nntil  the  event  of  the  grand- 
slaughter's  death;  and  that,  in  case  she  should  die  without  issue,  only  the 
living  brothers  and  sisters,  and  the  living  issue  of  the  dead  brothers  and  sis- 
ters, should  inherit.  We  can  And  no  intimation  in  the  instrument  that  the 
testatrix  meant  to  give  William  Addison  Fitzhugh  or  any  other  person  an  es- 
tate capable  of  alienation  or  devise  before  the  death  of  her  granddaughter. 
On  the  contrary,  the  whole  tenor  of  the  will  seems  to  be  strongly  against  such 
a  construction.  Under  its  terms,  her  granddaughter  (who,  with  her  issue, 
were  the  especial  objects  of  her  bounty)  could  not  alienate  or  devise  the  fee; 
and  her  issue  took  no  estate  unless  they  were  living  when  the  granddaughter 
died.  When  the  plain  terms  of  this  will  would  have  prevented  a  child  of  the 
granddaughter  from  disposing  of  any  share  of  the  estate  unless  such  child 
should  be  living  at  her  mother's  death,  it  seems  clear  that  the  testatrix  did 
not  intend  to  give  a  nephew,  who  was  only  a  collateral  recipient  of  her  bounty 
under  the  wiU,  a  greater  estate  than  she  gave  her  granddaughter,  or  the  Is- 
«ue  of  such  granddaughter.  It  is  not  likely  that  the  testatrix,  who  so  care- 
fully and  specifically  withheld  from  her  granddaughter,  and  from  the  chil- 
dren of  the  granddaughter,  and  from  her  brothers  and  sisters,  the  power  to 
dispose  of,  during  the  life  of  the  granddaughter,  any  interest  in  the  prop- 
erty, intended  to  give  this  power  to  a  nephew,  who  only  inherited  because  his 
father  was  dead,  and  whose  whole  interest  in  the  estate  depended  at  least  upon 
the  contingency  of  the  death  of  the  granddaughter  without  issue  surviving 
her. 

It  is  doubtful  if  William  Addison  Fitzhugh  intended  to  dispose  of  this  con- 
tingent chance  or  interest  in  his  aunt's  estate  by  his  last  will  and  testament, 
under  which  defendant  Townsend  claims.  He  makes  no  mention  of  it,  but 
simply  devises  all  the  estate  of  which  he  may  ^^die  possessed.**  If  he  had  sup- 
posed that  he  had  taken  the  estate  now  claimed  for  him  under  his  aunt's  will, 
he  i¥Ould  have  been  apt  to  have  referred  to  such  interest. 

The  plain  intent  of  the  will  of  Elizabeth  P.  Birney  being,  therefore,  against 
the  claim  of  defendant  Townsend,  it  remains  to  be  seen  if  there  is  any  rule 
of  law  that  prevents  the  carrying  out  of  this  intent  of  the  testatrix.  We 
can  find  none.  There  was  no  vested  estate  until  the  death  of  the  grand- 
daughter. No  interest  passed  to  William  Addison  Fitzhugh  by  the  terms  of 
the  will,  except  a  contingent  estate  that  perished  with  him,  if  he  died  before 
the  granddaughter.    It  was  argued  by  the  counsel  for  defendant  Townsend, 
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that,  under  our  statute,  such  an  estate  was  descendible,  devisable,  and  alien- 
able in  the  same  manner  as  estates  in  possession.  Granted;  yet  it  is  equally 
true  that  William  Addison  Fitzhugh  could  grant  or  devise  no  better  or  greater 
estate  than  be  himself  held;  and  any  alienation  or  devise  made  by  him  would 
be  defeated  and  destroyed  by  the  same  contingency  which  would  have  de- 
feated his  interest  had  he  not  disposed  of  it.  The  only  effect  of  the  statute  is 
this:  It  enabled  William  Addison  Fitzhugh  by  his  will  or  deed  to  put  another 
in  his  place,  so  that  if  the  contingency  arose  by  which  William  Addison 
would  himself  have  taken  had  no  transfer  been  made  by  him,  then,  in  such 
case,  the  party  standing  in  his  place  would  take  in  his  stead.  The  estate 
taken  by  William  Addison  Fitzhugh  was  a  contingent  one,  liable  to  be  de- 
feated by  the  happening  of  either  one  of  two  events,  to-wit,  the  death  of  the 
granddaughter,  Elizabeth  Fitzhugh  Birney,  with  issue  surviving  her,  or  his 
own  death  before  the  decease  of  the  said  granddaughter. 

The  construction  of  the  will  by  the  court  below  was  correct,  and  must  be 
affirmed,  with  costs  of  this  court  in  favor  of  complainant  against  the  defend- 
ant John  J.  Townsend. 

(The  other  justices  concurred.) 


McKiNNON  V,  Atkins. 

Filed  April  8,  1886. 

Case  Made— Cibcuit  Court  Rule  84 — Dismissal. 

Where  a  case  is  certified  to  the  supreme  coart  under  circuit  court  rule  84,  and  no 
stateiuentof  errors  is  filed,  and  the  record  does  not  show  that  any  exceptions  were 
taken,  or  any  errors  assigned,  the  case  will  be  dismissed,  on  motion  of  appellee. 

Case  made  from  Clare. 

/.  B,  Abbott  and  E.  C,  Chapin,  for  plaintiff.  Charles  Hammond  and  W, 
A.  BurHtU  for  defendant  and  appellant. 

Champlik,  J.  This  cause  purports  to  be  a  case  made  before  judgment. 
It  appears  to  have  been  certified  to  this  court  under  rule  84  of  the  circuit 
court  rules.  That  rule  requires  a  statement  of  errors  to  be  filed,  which 
has  not  been  done.  The  record  does  not  show  that  any  exception  was  taken 
to  the  order  of  the  circuit  judge  directing  a  verdict  for  plaintiff,  nor  is  there 
any  error  assigned.  The  plaintiff  in  his  brief  relies  upon  these  errors  and  ir- 
regularities, and  they  cannot  be  overlooked.  An  order  must  be  entered  dis- 
missing the  case  out  of  this  court. 

(The  other  justices  concurred.) 


Aber  9.  Bratton. 
Filed  April  8, 1886. 

1.  Replevin— Where  it  will  Lie. 

Replevin  will  not  lie  for  goods  in  the  possession  of  the  plaintiff  at  the  time  the 
action  is  begun. 

2.  Trover  —  Where  it  will  Lib  —  Action  not  to  be  Brought  after  Pogssssion  is 

Restored  to  Plaintiff. 

Trover  cannot  be  maintained  by  a  party  in  whose  hands  the  article  is  at  the  time 
of  bringing  the  action,  although  previously  defendant  mav  have  committed  tres- 
pass by  taking  and  using  it.  It  is  to  recover  possession  that  the  action  lies,  and 
damages  cannot  be  had  for  the  detention,  after  the  plaintiff  is  again  in  possession. 

Error  to  Alpena. 

Kelly  &  Gilchrist,  for  plaintiff.    TumbtiU  <i  Dafoe,  for  defendant  and  ap- 
pellant. 


Digitized  by  VjOOQ iC 


Mich.]  ABBB  V.  BRATTON.  565 

Sherwood,  J.  This  case  is  replevin  for  a  boat.  The  property  was  taken 
on  the  writ,  and  delivered  to  the  plaintiff.  The  suit  was  commenced  on  the 
fifth  day  of  May,  1884.  The  declaration,  in  addition  to  the  usual  count  in  re- 
plevin, contained  a  special  count  for  damages  alleged  to  have  been  sustained 
by  plaintiff  by  reason  of  having  been  deprived  of  large  gains  and  profits  which 
he  could  have  derived  from  the  use  of  the  boat.  The  following  is  the  second 
count:  '*  And  for  that,  whereas,  the  defendant,  on  May  5,  1884,  at  the  town^ 
ship  of  Alpena,  unlawfully  took  and  detained  certain  other  goods  and  chat- 
tels, the  property  of  said  plaintiff,  to-wit,  one  sail-boat,  called  Calypso,  which 
said  name  is  painted  on  said  boat,  of  great  value,  to-wit.  the  value  of  S700, 
being  the  goods,  chattels,  and  property  of  said  plaintiff,  and  the  possession  of 
which  the  said  plaintiff  was  then  and  there,  to-wit,  on  the  day  and  year  last  afore- 
said lawfully  entitled;  and  the  said  defendant,  well  knowing  that  at  the  time 
and  place  aforesaid,  and  for  several  days  then  next  following,  that  the  said 
plaintiff  had  and  possessed  special  means  and  opportunity  for  using  and  em- 
ploying his  said  boat  in  securing  and  obtaining  oats  from  a  certain  vessel  then 
Aground  on  Middle  island,  in  I^e  Huron,  whereby  said  plaintiff  would  have 
derived  large  gains  and  profits,  to-wit,  91f000,  for  the  use  of  his  said  boat 
during  the  time  aforesaid,  had  not  the  defendant  wrongfully  deprived  plain- 
tiff of  the  same  in  manner  as  aforesaid.'*  Theplea  was  the  general  issue.  The 
cause  was  tried  in  the  Alpena  circuit,  by  jury,  and  the  plaintiff  obtained  judg- 
ment for  9400  damages. 

The  facts,  as  shown  by  the  record,  are  as  follows:  The  plaintiff  lived  about 
a  mile  from  Lake  Huron,  in  the  town  of  Alpena.  The  boat  in  question  was 
owned  by  the  plaintiff,  and  used  by  him  in  light  freighting  business,  at- 
tending wrecks,  and  carrying  grain.  The  boat  had  been  drawn  out  of  the 
water  the  fall  before  upon  the  beach,  upon  the  premises  of  J.  D.  Turnbull, 
and  kept  there  through  the  winter,  and  until  the  second  day  of  May,  1884, 
about  which  time  a  large  grain  vessel  stranded  on  Middle  island  reef,  about 
5  or  6  miles  from  where  the  plaintiff's  boat  laid.  Knowing  the  condition  of 
the  stranded  vessel,  and  that  she  was  laden  with  oats,  and  anticipating  that 
a  portion  of  her  cargo  would  probably  be  jettisoned,  the  plaintiff  thought  to 
use  his  boat  for  the  purpose  of  securing  the  oats  as  they  were  thrown  from 
the  vessel.  It  required  eight  or  ten  men  to  launch  the  plaintiff's  boat.  On 
the  second  of  April  the  defendant  took  a  sufficient  number  of  men,  went  to 
the  beach,  and  launched  the  boat.  While  they  were  engaged  in  launching 
it,  the  plaintiff  sent  one  Fitsimmons  to  the  beach,  who  informed  the  defend- 
ant that  the  plaintiff  sent  him  to  get  the  boat,  and  he  refused  to  let  Fitsim- 
mons have  it.  Defendant,  after  launching  the  boat,  used  it  two  days  in  trans- 
porting oats  from  the  wreck,  securing  during  the  time  about  1,800  bushels, 
and  paying  the  mate  therefor  about  $15.50.  Several  other  vessels  which  tried 
to  get  some  of  the  oats  were  not  allowed  to  obtain  any  by  the  mate  of  the 
wrecked  vessel.  After  using  the  plaintiff's  boat  two  days,  the  defendant  re- 
turned the  boat  to  the  place  where  he  took  it,  and  he  testified  upon  the  trial 
that  the  plaintiff  had  frequently  told  him  to  use  the  boat  when  he  wanted  it. 
This  was,  however,  denied  by  the  plaintiff. 

On  the  fifth  day  of  May,  after  the  boat  had  been  returned  to  the  beach,  the 
plaintiff  called  upon  the  defendant  at  his  place  of  business,  at  his  mill;  and 
he  testifies  that  the  defendant  then  and  there  told  him  he  should  not  have  the 
boat  until  he  paid  the  defendant  an  account  of  about  $100  which  he  owed  the 
defendant.  This  the  defendant  denies,  and  says  that  he  offered  to  go  and 
help  the  plaintiff  launch  the  boat  if  he  wanted  it.  It  further  appears  from 
the  testimony  that  the  boat  cost,  when  made,  about  $500;  that  its  use  was 
worth,  ordinarily,  about  a  dollar  per  day;  and  that  plaintiff  sold  the  boat  aft- 
erwards, and  in  1884,  for  $175;  that  the  land  where  the  boat  laid  was  not 
owned  or  controlled  by  either  party;  and  that  no  other  effort  was  made  by 
the  plaintiff  to  get  possession  of  his  boat  than  is  above  stated.    It  further  ap- 
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pears  from  the  testimony  of  the  plaintiff  in  the  case  that  the  boat,  on  the  daj 
the  suit  was  commenced,  laid  upon  the  beach ;  that  she  was  in  his  possession, 
and  he  was  to  take  her  before  commencing  the  suit;  saw  the  defendant  at  his 
mill,  and  made  no  demand  upon  him  for  the  boat. 

Upon  the  foregoing  facts,  it  is  claimed  by  defendant's  counsel  replevin  will 
not  lie.  Heplevln  will  not  lie  against  one  who  is  not  detaining  the  property 
when  the  writ  is  sued  out.  Burt  v.  Burt,  41  Mich.  83:  S.  C.  1  N.  W.  Rep. 
936;  Morrison  v.  Lumhard,  48  Mich.  548;  S.  C.  12  N.  W.Rep.  696.  Actual 
detention  of  the  property  is  necessary  to  sustain  replevin.  Wells,  Repl.  §§ 
62,  134;  Sexton  v.  McDotod,  38  Mich.  148;  Hickey  v,  Hinsdale,  12  Mich. 
99 ;  Bacon  v.  Davis,  30  Mich.  157.  It  is  the  condition  and  situation  of  things 
when  the  suit  is  commenced  which  furnish  the  grounds  for  the  action.  Bel- 
den  v.  Laing,  8  Mich.  500;  Clark  v.  West,  23  Micli.  242;  Cary  v.  Hewittr 
26  Mich.  228. 

The  plaintiff  himself  testifies  he  was  in  possession  of  the  property  at  the 
time  the  suit  was  commenced.  If  this  were  true,  and  no  person  denies  it, 
it  is  difficult  to  see  how  he  can  maintain  this  action,  and  he  cannot  be  heard 
to  say  now  that  it  was  not  true.  The  defendant  may  have  been  guilty  of  a 
trespass  in  taking  and  using  the  property  in  the  first  instance ;  but  after  he 
returned  the  property  from  where  he  took  it,  and  the  plaintiff  had  regained 
his  possession,  trover  would  not  lie.  It  Is  to  recover  the  possession  that  the 
.action  can  be  maintained  at  aU,  and  if  the  plaintiff  already  has  the  posses- 
sion, he  cannot  maintain  the  action  to  recover  the  damages  for  the  detention 
on  some  former  occasion.  We  think  the  defendant's  request  upon  this  sub* 
ject  should  have  been  given  in  the  charge  of  the  court  to  the  jury. 

Upon  the  subject  of  damages,  the  charge  and  rulings  of  the  court,  and  the 
action  of  the  jury,  were  altogether  wrong.  The  measure  of  damages  is  not 
to' be  made  to  depend  upon  the  use,  or  non-use,  of  the  property  by  the  de- 
fendant; neither  can  the  use  to  which  the  plaintiff  couM  have  put  the  prop- 
erty during  its  detention,  and  the  prospective  estimates  of  profits  therefrom, 
contingent  upon  his  chance  of  business,  determine  the  value  of  its  use.  Such 
rule  would  be  too  uncertain  and  speculative.  Ko  speculative  or  contingent 
profits  should  have  been  permitted  to  enter  into  the  computation.  A  fair 
and  reasonable  compensation  for  the  use  of  the  boat,  with  such  special  dam- 
ages as  were  known,  and  necessarily  accompanied,  the  detention,  and  any 
actual  injury  occurring  to  the  property,  should  have  limited  the  amount  of 
the  recovery,  if  the  action  had  been  well  brought.  Allis  v.  McLean,  48  Mich. 
428;  S.  C.  12  N.  W.  Rep.  640;  McKinnon  v.McEwan,  48  Mich.  106;  S.  C.  11 
K.  W.  Rep.  828;  Hart  y.Blake,Z\  Mich. 278;  AllUon  v.  CTiandler,  11  Mich. 
554;  Talcott  v.  Crlppen,  52  Mich.  633;  S.  C.  18  N.  W.  Rep.  392;  Allen  v. 
Fox,  51  N.  Y.  562;  Smith  v.  Griffith,  3  Hill,  383;  Durst  v.  Burton,  47  N. 
T.  175;  Wells,  Repl. 303;  2 South,  Dam.  374;  Mayherryy.  Cliffe,  7  Coldw.  117; 
Barney  v.  Douglass,  22  Wis.  445;  Carter  v.  Carter,  36  Mich.  207;  Sirrine  v. 
Briggs,  31  Mich.  443;  Butler  v.  Collins,  12  Cal.  457;  Brannin  y,  Johnson^ 
19  Me.  361;  Houghton  v.  Rock,  8  Phila.  42;  Butler  v.  Mehrrling,  15  111.  490. 

But  we  need  not  consider  this  subject  further,  nor  the  other  errors  as- 
signed, inasmuch  as  we  have  come  to  the  conclusion  the  action  will  not  lie. 

The  plaintiff  had  his  property,  and  the  defendant  had  no  right  to  it  or  its 
possession.  It  therefore  only  remains  to  reverse  the  judgment,  and  allow 
the  defendant  his  costs  in  both  courts  in  finally  disposing  of  the  case.  Of 
course,  no  new  trial  can  be  granted,  and  judgment  will  be  entered  accord- 
ingly. 

(The  other  justices  concurred.) 
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Kendbick  0.  TOWLB. 

Filed  April  8,  1886. 

1.  TbIAL— EVIDBNOE— REFtXSAL  TO  ADMIT— SUBSEQUENT  AdMISSIOIT. 

An  erroneous  refusal  by  the  court  to  admit  certain  evidence  is  rectified  by  a  sub- 
sequent admission  of  the  evidence. 

2.  Same— Charge  to  Juby— Language  Asked  of  Coubt— Substantial  CJompliancb. 

The  mere  fact  that  the  court  did  not  charge  the  jury  in  the  language  asked  is  no 
error,  when  the  charge  embraced  its  substance. 
8.  Same— Action  fob  Damages— Vebdict—Intebest. 

In  an  action  to  recover  for  injuries  to  property,  the  awarding  of  interest  by  the 
Jury  upon  the  amount  of  damages  is  not  error,  unless  such  interest  renders  the  re- 
covery excessive. 

4.  Nxqligenoe— Locomotive— Pbopbietob  Chaboed  with  Notice  of  Dangebous  Chab- 

actee— Caution  Requibed  in  Use  of. 

The  use  of  steam  machinery  as  a  propelling  power  is  notoriously  attend^  with 
great  danger  and  risk  to  property  in  whose  proxltnity  such  use  is  had,  and  the 
parties  using  it  are  charged  with  notice  of  such  danger  and  risk,  and  the  care  and 
caution  required  of  them  is  commensurate  therewith,  and  anything  less  must  be 
regarded  as  negligence. 

5.  Same— Requibementb  of  Plaintiff— Oontbibutort  Keqlioencb. 

Information  given  by  plaintiff  to  defendant  as  to  the  dangerous  character  of  de- 
fendant's engine  in  the  way  of  emitting  sparks  to  the  peril  of  all  surrounding 
property,  and  that  he,  plain tiff«  had  a  man  employed  to  protect  property  from  such 
sparks,  only  increases  the  degree  of  care  and  diligence  required  of  defendant ;  and 
the  permitting  by  plaintiff  thereafter  of  combustible  material  to  accumulate  upon 
his  own  premises,  exposed  to  such  peril,  Is  not  to  be  deemed  contributory  negli- 
gence. 

Erior  to  Ionia. 

Wilson  <&  Trowbridge,  for  plaintiff,  Mitchel  <fe  McQarry,  for  defendant 
and  appellant. 

Sherwood,  J.  The  defendant  was  the  owner  and  operator  of  a  logging 
railroad,  which  extended  from  Wager's  mill,  a  point  on  the  Detroit,  Lansing 

6.  Northern  Railroad,  in  the  county  of  Montcalm,  some  six  miles  back  in  the 
county,  to  a  tract  of  pine  timber.  The  road  was  the  private  property  of  the 
defendant,  built  under  no  charter  from  the  state,  and  was  run  and  operated 
as  a  private  enterprise,  and  used  principally  for  hauling  logs.  The  cars  were 
propelled  by  a  locomotive  engine,  formerly  used  on  the  Wabash  Railroad.  It 
was  a  Mason  standard  gage,  and  a  wood-burner. 

The  engine,  in  passing  over  the  defendant's  road,  passed  within  30  or  40 
feet  of  a  saw  and  shingle  mill  of  the  plaintiff.  The  mill  had  been  built  sev- 
eral years  before  the  railroad  was  constructed,  and  had  not  been  running  for 
three  or  four  months  previous  to  the  fifteenth  day  of  September,  1883 ;  but, 
before  the  mill  was  shut  down,  some  considerable  quantities  of  sawdust,  cull 
shingle,  spalts,  and  saps,  such  as  usually  accumulate  about  such  a  mill,  had 
not  been  removed,  but  laid  about  the  mill,  and  extended  nearly  to  the  defend- 
ant's railroad  track.  On  that  day  the  sparks  from  the  defendant's  engine 
lodged  in  this  combustible  matter,  not  many  feet  from  the  mill,  and  set  it  on 
fire,  from  which  the  mill  and  machinery  to  the  value  of  between  two  and  three 
thousand  dollars  was  completely  destroyed.  The  plaintiff  brings  this  suit  for 
his  damages  thus  sustained,  basing  it  upon  the  negligence  of  the  defendant 
in  allowing  the  fire  to  escape  from  the  engine  in  such  manner  as  to  set  the 
plaintiff's  property  on  fire,  and  destroy  his  buildings  and  machinery. 

The  plea  was  the  general  issue.  The  cause  was  tried  at  the  Ionia  circuit, 
before  Judge  Smith,  with  a  ]ury»  and  the  plaintiff  recovered  a  judgment  for 
the  sum  of  •2»115. 

The  defendant  brings  error.  The  record  contains  the  substance  of  all  the 
testimony  and  proceedings  had  in  the  case. 
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Nine  of  the  twenty-three  assignments  of  error  raise  the  question  as  to 
whether  there  was  e^prima  facie  case  of  negligence  alleged  and  proved  against 
the  defendant.  We  think  the  declaration  sufficiently  states  the  plaintiff's 
case,  and  that  the  evidence  of  plaintiff  made  out  &priijia  facie  cause  against 
the  defendant,  and  do  not  deem  it  necessary  to  go  into  a  detail  of  the  tes- 
timony in  considering  the  question  upon  this  point,  but  proceed  to  consider 
the  other  questions  raised. 

Tlie  second  ground  of  error  urged  by  defendant's  counsel  is  that  the 
court  refused  to  strike  out  the  evidence  of  plaintiff  wherein  he  stated  he  did 
not  consent  to  the  defendant  building  his  logging  road.  We  do  not  think 
either  party  was  prejudiced  by  the  rulings  of  the  court  upon  this  subject,  or 
by  the  testimony,  or  by  the  rejection  of  that  offered.  It  is  not  entirely  clear 
that  the  testimony  had  any  bearing  in  the  case  either  way.  In  any  event,  it 
was  80  slight  as  to  have  done  no  harm.  In  so  far  as  it  was  received,  we 
are  not  prepared  to  say  it  was  objectionable  for  the  purpose  offered,  jifar- 
guetU,  H,  <&  O.  R.  Co.  v.  Spear,  44  Mich.  172;  S.  C.  6  N.  W.  Rep.  202.  The 
ruling  by  the  court  refusing  to  allow  defendant  to  show  plaintiff  did  not  ob- 
ject to  the  building  of  the  road  was  entirely  obviated,  if  erroneous,  by  subse- 
quently allowing  the  defendant  to  make  the  proof  he  desired. 

The  defendant  claims  aa  his  third  ground  of  error  that  the  court  refused  to 
give  his  sixth  request  to  charge,  by  stating  to  the  jury  that  "negligence  con- 
sists in  the  failure  to  observe  that  degree  of  care  which  the  law  requires  for 
the  protection  of  the  interests  likely  to  be  injuriously  affected  by  the  want  of 
it."  This  definition  was  given  by  one  of  the  ablest  elementary  law  writei-s 
of  modern  times,  and  has  received  the  approval  of  this  court,  {Flint  d;P.  M. 
By,  Co.  V.  Stark,  38  Mich.  717 ;  Broton  v.  Congress  df  B,  8t.  Ry.  Co,,  49  Mich. 
153;  S.  C.  13  N.  W.  Rep.  494;)  and  we  see  no  good  reason  for  withdrawing 
that  approval.  The  request  of  the  defendant's  counsel  which  the  court  omit- 
ted to  give  in  the  language  requested  was  as  follows:  "*  Negligence '  is  de- 
fined to  be  the  omission  to  do  something  which  a  reasonable  man,  guided 
upon  those  considerations  which  ordinarily  regulate  the  conduct  of  human 
affairs,  would  do,  or  doing  something  which  a  prudent  and  reasonable  man 
would  not  do. "  While  this  request  was  not  given  in  the  language  used,  it 
was  given  in  substance  by  the  judge  in  the  following  paragraph,  viz.:  "In 
answering  the  question  as  to  the  plaintiff's  negligence,  the  same  as  in  an- 
swering the  question  of  the  defendant's  negligence,  involves  an  answer  to 
the  inquiry,  what  degree  of  care  was  required  of  him  ?  He  would  be  re- 
quired to  exercise  reasonable  care, — such  care  as  a  reasonable  and  prudent 
man  would  exercise  under  like  circumstances ;  and  that  would  be  greater  care 
with  the  road  there  than  without  it.  The  degree  of  care  required  of  him  is 
to  be  measured  by  the  surrounding  circumstances,  and  the  interests  likely  to 
be  injuriously  affected  by  the  want  of  care  are  to  be  considered  in  determin- 
ing the  degree  of  care  he  should  exercise.  He  should  act  as  a  reasonable, 
prudent,  and  careful  man,  in  view  of  the  surroundings;  and,  in  this  connec- 
tion, you  must  consider  what  was  done  and  what  was  left  undone. "  We  think 
the  degree  of  care  which  the  defendant  was  required  to  exercise  is  very  well 
stated  in  the  above  charge  of  the  learned  circuit  judge,  and  no  error  can  be 
maintained  under  the  defendant's  third  ground. 

The  defendant  insists,  as  his  fourth  reason  for  reversal,  that  the  jury  al- 
lowed interest  to  be  recovered  on  the  amount  awarded  as  damages  from  the 
time  of  the  fire ;  and  that  the  charge  of  the  court  permitted  it  It  does  not 
appear  that  anything  more  than  actual  compensation  was  given  by  the  jury 
for  the  property  burned;  and  in  such  cases,  unless  the  addition  of  interest 
would  increase  the  damages  to  so  great  an  extent  as  to  be  clearly  unjust, 
when  the  value  of  the  property  is  taken  into  consideration,  no  reasonable  ob- 
jection can  be  made  to  the  allowance  of  interest,  and  the  objection  in  this  case 
cannot  be  allowed  to  prevail.    Ltusas  v.  Wattles,  49  Mich.  383;  8.  0. 18  N. 
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W.  Rep.  782;  Hoyt  v.  Jeffers,  30  Mich.  192;  WincTiester  v.  Craig,  38  Mich. 
205;  Beals  v.  Ouemsey,  8  Johns.  348;  Johnson  v.  Sumner^  1  Mete.  172;  Derby 
V.  Gallup,  6  Minn.  119,  (Gil.  85;)  Rhenke  v.  Clinton,  2  Utah.  230;  Shepard 
V.  Pra«,  16  Kan.  299;  Sedg.  Dam.  (7th  Ed.)  189n;  The  Amalia,  34  Law  J. 
Adm.21;  Parrott  v.  Knickerhocker  Ice  Co.,  46  N.  Y.  361;  Mailler  v.  Express 
Propeller  Line,  61  N.  Y.  312;  Chapman  v.  Chicago  <&  N.  W.  Ry.  Co.,  26 
Wis.  295,  304;  Sanborn  y.  Webster,  2  Minn.  323,  (Gil.  277;)  Railroad  Co,  v. 
Cobb,  35  Ohio  St.  94;  City  of  Chicago  v.  ilKcocAj,  86  III.  384;  Lincoln  v.  CZa^- 
Zt«,  7  Wall.  132,  139;  Old  Colony  R.  R.  v.  Miller,  125  Mass.  1;  Frazer  v. 
Bigelow  Carpet  Co.,  4  N.  E.  Rep.  620. 

The  fifth  ground  of  error,  and  which  was  much  relied  upon  in  the  argu- 
ment of  defendant's  counsel  at  the  hearing,  was  the  refusal  of  the  court  to 
instruct  the  jury  as  asked  in  his  thirteenth  request,  which  was  as  follows : 
*'If  the  jury  find  that  the  plaintiff  suffered  and  permitted  spalts,  saps,  slits, 
cull  shingle,  shavings,  sawdust,  or  other  highly  combustible  material,  which 
were  made,  created,  or  manufactured  by  the  operation  of  said  mill,  during 
the  spring  of  1883,  to  be  and  remain  massed  and  scattered  over  the  ground 
next  to  and  adjoining  said  mill,  or  adjacent  thereto,  and  to  there  remain  till 
the  time  of  the  accident  complained  of,  without  removing  the  same,  or  taking 
any  precaution  to  prevent  the  igniting  of  fire  therein,  and  the  spreading 
thereof  to  said  mill;  and  that  if  such  material  had  not  been  allowed  to  so  re- 
main the  destruction  of  said  property  might  not  have  occurred  in  the  manner 
complained  of, — then  I  charge  you  that,  as  a  matter  of  law,  the  plaintiff 
is  guilty  of  contributory  negligence,  and,  regardless  of  any  other  facts  in  this 
case,  the  plaintiff  cannot  recover. " 

The  consideration  of  this  point  involves  a  review  of  the  whole  case,  and 
makes  necessary  some  discussion  of  several  matters  not  hereinbefore  referred 
to.  It  must  be  remembered  that  at  the  common  law  it  was  said:  "If  my  fire, 
by  misfortune,  burns  the  goods  of  another  man,  he  shall  have  his  action  on 
the  case  against  me."  Rolli,  Abr.  "Action  on  the  case,"  B.  tit.  5;  Lord 
DuMAN,  in  Filliter  v.  Phippard,  11  Q.  B.  347;  Tuberoil  v.  Stamp,  1  Salk. 
13.  The  rigorous  rule  of  the  common  law  has  been  somewhat  modified  by 
statutes,  both  in  England  and  this  country,  and  the  grounds  of  liability  are 
now  held  to  be  negligent  acts  of  the  party  to  be  charged,  or  those  of  his  serv- 
ants. The  defendant  in  this  case  holds  no  chartered  immunity  under  leg- 
islative enactments.  He  had  the  right  to  build  his  railroad  track,  and  con- 
duct his  business  thereon,  by  running  trains  within  30  or  40  feet  of  the 
plaintiff  *s  mill,  propelled  by  a  steam-engine.  It  was  a  lawful,  but  hazardous, 
business.  It  is  a  matter  of  common  knowledge  that  moving  machinery,  pro- 
pelled by  steam,  is  exceedingly  dangerous,  and  liable  to  cause  unintentional 
fires;  and  persons  owning  and  operating  them  take  upon  themselves  large 
responsibilities,  and  special  precaution  against  injury  to  the  property  of 
others  is  required  to  be  observed.  The  care  and  caution  required  of  the  owner 
must  be  commensurate  with,  and  in  proportion  to,  the  risks  assumed.  Any- 
thing less  than  this  must  be  regarded  as  negligence,  and  if  injury  ensue  in 
consequence  of  such  negligence  the  owner  will  be  liable.  Whart.  Neg.  g§ 
S67a,  868,  869;  Shearm.  &  R.  Neg.  332n;  2  Rorer,  R.  R.  789;  1  Rorer,  R.  R. 
€0;  Cooley,  Torts,  591;  Salmon  v. Delaware, L.  <&  W.R.  Co., 38  N.  J. Law,  5; 
J^anes  v.  Festiniog  R.  Co.,  L.  R.  3  Q.  B.  733. 

In  this  connection  it  may  be  observed  that  the  defendant  seems  to  have  had 
full  knowledge  of  the  dangerous  character  of  the  engine ;  that  it  threw  sparks 
badly,  and  had  set  several  fires  along  the  line  of  his  road,  and  once  to  the  ref- 
mse  matter  in  the  mill-yard,  before  the  burning  of  plaintiff's  mill;  also  that 
plaintiff  had  notified  the  defendant  of  the  special  danger  at  the  mill -yard ; 
and  that  defendant  had  told  him  he  had  a  person  to  look  after  and  protect 
the  mill  from  taking  fire  from  sparks  from  defendant's  engine.  These  were 
all  circumstances  which  imposed  upon  defendant  additiomd  care,  and  more 
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than  ordinary  diligence,  in  guarding  against  injury  at  the  mill.  The  obliga* 
tion  of  care  to  prevent  the  fire  from  the  defendant's  engine  burning  the 
plaintiff ^s  mill  rested  upon  the  defendant,  and  the  fact  that  old,  combustible 
matter  aocumulated  about  the  mill,  and  in  near  pxtudmity  to  the  Eailraad* 
cannot  be  urged  as  contributory  negligence  on  the  part  of  the  plaintiff.  He 
had  a  right  to  use  the  offal  of  his  mill  to  fill  up  the  waste  and  low  places 
about  it,  just  as  he  was  accustomed  to  do  before  the  railroad  was  built.  He 
was  not  obliged  to  guard  his  premises  to  relieve  the  defendant  from  liability 
for  his  negligent  acts.  Jones  v.  Michigan  Cent,  R.  Co.,  26  N.  W,  Bep.  662» 
(.January  term;)  Alpem  v.  Churchill,  53  Mich.  607;  S.  C.  19  N.  W.  Bep. 549; 
Undenoood  v.  Waldron,  33  Mich.  237;  Grand  Rapids  <&  I,  JB.  Co.  v.  Mar- 
tin, 41  Mich.  667;  S.  C.  3  3^.  W.  Rep.  173;  Neioson  v.  IVew  York  Cent.  R. 
Co.,  29  N.  Y.  390;  Fero  v.  Buffalo  R.  Co.,  22  N.  Y.  209;  Flynn  v.  San  Fran- 
CISCO  d-  8.  J.  R.  Co.,  40  Cal.  14;  Philadelphia  &  R.  R.  Co.  v.  Hendricks(Ai,  80 
Pa.  St.  183;  8t.  Joseph  &  D.  C.  R.  Co.  v.  Chase,  11  Kan.  47;  Salmonv.  Del- 
aware, L,  cfe  W.  R.  Co.,  38  N.  J.  Law,  5 ;  Grand  Trunk  R.  Co.  v.  Richardson,  91 
U.  S.  454;  Marquette,  H.  cfe  O.  R.  Co.  y. Spear,  44  Mich.  169;  S.  C.  6  N.  W. 
Rep.  202;  Cooley,  Torts,  592,  593;  Royt  v.  Jeffers,  30  Mich.  182;  1  Thomp. 
Neg.  136-165. 

The  circuit  judge  charged  them,  in  substance,  that  the  jury  might  deter- 
mine whether  or  not  the  plaintiff  could  allow  the  sawdust  from  his  mill  to 
lie  on  his  own  premises,  and,  if  so,  for  how  long  a  time  before  the  plaintiff, 
by  his  carelessness,  could  burn  up  his  mill  with  impunity;  that  the  plaintiff 
could  not  be  careless  with  his  own  property,  though  upon  his  own  premises, 
and  no  one  was  injured  thereby,  and  that  the  plaintiff  could  not  recover  un- 
less, in  the  management  of  his  own  premises,  he  observed  all  the  care  and 
prudence  which  reasonably  careful  and  prudent  men  would  under  like  cir- 
cumstances; that  they  must  take  into  consideration  this  combustible  material 
on  the  plaintiff's  premises;  the  amount  of  it;  where  it  was;  how  it  was  sit- 
uated ;  the  length  of  time  it  was  left  there ;  whether  after  the  road  was  built  St 
WHS  negligent  to  allow  it  to  remain  there;  were  told  that  '*if  he  suffered  and 
permitted  this  to  a  greater  extent  than  a  reasonably  careful  and  prudent  man 
would,  under  like  circumstances,  he  could  not  recover."  This  was  all  erro- 
neous. Whether  he  was  careful  and  prudent  was  a  matter  of  his  own  concern. 
The  circuit  court  also  instructed  the  jury  that  the  burden  of  proof  was  upon 
the  plaintiff  to  show  the  negligence  of  the  defendant,  and  his  own  freedom 
from  negligence,  and  unless  they  were  satisfied  in  both  of  these,  respects  by 
the  preponderance  of  evidence  their  verdict  must  be  for  the  defendant.  There 
was  really,  upon  the  testimony,  no  question  of  contributory  negligence  in  the 
case.  If  the  request  we  have  been  considering  had  been  proper,  we  think  the 
circuit  court  judge  substantially  gave  it,  and  much  more  of  the  same  char* 
acter.  We  do  not  think  the  request  should  have  been  given,  and  much  that 
was  said  by  the  court  upon  the  subject  was  not  warranted  by  the  testimony; 
but  inasmuch  as  the  verdict  was  for  the  plaintiff,  and  the  exceptional  clauses 
were  in  favor  of  the  defendant,  neither  side  is  injured  by  the  charge. 

We  have  been  unable  to  find  any  error  in  the  case  prejudicial  to  the  de- 
fendant, and  the  judgment  must  be  affirmed. 

Campbell,  G.  J.,  and  Ghamplin,  J.»  concurred;  Morsb,  J.,  did  not  sit» 
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Attorney  General  v.  Amos. 

Filed  April  8, 1886. 

1.  CoNsnTUTToifAL  Law— VALIDITY  OP  AoTB  358,  398,  Local  Acts  of  1885. 

Acts  358  and  398  of  the  Local  Acts  of  1885  are  not  nnconstitational,  as  not  hay- 
ing their  objects  expressed  in  their  titles. 

2.  Samr— Acts  Umoonbtitutional  in  Part,  How  fab  Valid. 

Ad  act  not  in  accord  in  all  respects  with  constitutional  requirements,  is  void  only 
in  so  far  as  concerns  the  matters  therein  in  conflict  with  the  constitution. 

Quo  taarranto  proceeding. 

Albert  F.  Jacobs  and  H.  A.  CTianey,  for  informant.  Henry  M.  Dvffield 
and  F.  A.  Baker,  for  defendant. 

Champlin,  J.  The  attorney  general  has  filed  an  information  in  the  nature 
of  a  quo  toarranto  against  Ferdinand  Amos,  in  which  he  alleges  that  the  re- 
spondent  usurps,  intrudes  into,  and  claims  to  exercise,  a  false,  fictitious,  and 
pretended  office,  known  as  the  office  of  alderman  of  the  Sixteenth  ward  of  tho 
city  of  Detroit,  the  respondent  pleads  that  the  Sixteenth  ward  of  the  city 
of  Detroit  is  ordained  and  established  by  virtue  of  two  acts  of  the  legislature 
of  the  state  of  Michigan,  known  as  acts  numbered  358  and  398  of  the  liocal  Acts 
of  the  Session  of  1885.  To  this  plea  the  attorney  general  demurs,  for  the  reason 
that  the  above-mentioned  acts  are  repugnant  to  the  constitution  of  the  state» 
and  altogether  null  and  void.  Ko  particular  provision  of  the  constitution  is 
pointed  out  in  the  demurrer  which  is  violated  by  the  legislature  relied  upon ;  but 
in  the  brief  of  counsel,  and  upon  the  argument  before  us,  it  is  urged  that  act 
Ko.  358,  approved  May  26, 1885,  is  invalid,  because  its  Object  is  not  expressed 
in  its  title.  This  act  was  entitled  '*  An  act  to  amend  sections  three,  four,  and 
five  of  chapter  one  of  an  act  entitled  *  An  act  to  provide  a  charter  for  the  city 
of  Detroit,  and  to  repeal  all  acts,  and  parts  of  acts,  in  conflict  therewith,'  be* 
ing  act  No.  320  of  the  Session  Laws  of  1888,  approved  June  7, 1883,  and  to 
add  three  new  sections  to  said  chapter,  to  be  known  as  sections  six,  seven, 
and  eight."  Sections  3,  4,  and  5  of  act  Ko.  326  prescribe  the  territorial 
limits  of  the  city:  the  division  of  the  territory  into  wards;  the  division  of  the 
wards  into  election  districts  by  the  common  council;  the  registration  of  elec- 
tors; and  the  appointment  of  inspectors  and  other  officers  of  elections.  The 
three  sections,  as  amended,  also  prescribe  the  territorial  boundaries,  which 
were  enlarged  by  the  amendment;  the  division  of  the  territory  into  wards, 
creating  three  additional  ones  denominated  the  Fourteenth,  Fifteenth,  and 
Sixteenth;  and  provides  for  the  division  of  the  wards  into  election  districta 
by  the  common  council,  etc. 

In  the  amended  act  section  6  reads  thus:  "Each  of  said  wards  Fourteen 
and  Fifteen  shall  be  entitled  to  two  aldermen,  and  the  first  election  for  such 
aldermen  shall  be  held  at  the  annual  city  charter  election.  One  of  said  al- 
dermen for  each  ward  shall  be  elected  for  one  year,  and  the  other  for  two 
years,  the  time  of  service  for  which  said  aldermen  are  elected  to  be  desig- 
nated on  the  ballots  cast  for  them;  and  thereafter  aldermen  shall  be  elected 
for  said  wards  in  all  respects  as  now  provided  for  the  existing  wards  of  said 
city.  Other  ward  officers,  such  as  are  now  provided  for  existing  wards,  shall 
be  elected  at  said  election  for  said  new  wards,  whose  terms  of  office,  duties, 
and  powers  shall  be  the  same  as  those  of  like  officers  in  the  existing  wards. '^ 
Section  7  provides  for  the  registration  of  voters,  and  for  the  holding  of  an 
election  in  the  new  wards.  Section  8  provides:  '*This  act  shall  not  inter- 
fere with  or  affect  the  assessment,  levy,  or  collection  of  any  taxes  assessed  or 
levied  during  the  present  year,  on  any  of  the  lands  hereby  detached  from  the 
townships  of  Hamtramck,  Greenfield,  or  Spring  wells;  but  such  taxes  shall 
be  assessed  and  collected  In  the  respective  townships  to  which  such  lands 
heretofore  belonged*  in  all  respects  as  if  this  act  had  not  been  passed;  and 


Digitized  by  VjOOQ IC 


572  THK  NORTHWESTERN  REPORTER.  [Mich. 

said  lands  shall  not  be  subject  to  taxation  in  the  city  of  Detroit  until  the 
year  of  our  Lord,  1886:  provided,  howeven  that  all  said  lands  shall,  after  this 
act  takes  eHect,  be  subject  to  local  assessments  for  the  grading  and  paving 
of  streets,  or  for  the  building  of  sidewalks,  drains,  or  sewers,  in  the  same 
manner  as  the  other  territory  of  said  city. " 

The  first  object  which  it  is  claimed  is  embraced  in  the  act,  and  not  ex- 
pressed in  its  title,  is  the  enlargement  of  the  territorial  limits  of  the  city. 
This  court,  as  well  as  all  persons  interested,  will  take  notice  that  section  3  of 
-chapter  1  of  No.  326  of  the  Local  Laws  of  1883  particularly  defined  the  bound- 
aries of  the  city  of  Detroit,  and  embraced  no  other  object.  The  title,  there- 
fore, of  an  act  which  is  stated  to  be  an  amendment  of  such  section  necessarily 
imports  that  the  boundaries  of  the  municipality  are  to  be  changed  by  the 
iimendment,  and  hence  the  object;  that  is,  the  alteration  of  the  boundaries 
is  sufficiently  expressed  in  the  title,  which  states  that  the  act  is  to  amend  the 
section  prescribing  the  boundaries  of  the  city.  The  attention  of  the  citizen 
is,  by  this  title,  directly  called  to  the  object  sought  to  be  attained  by  the  en- 
actment ;  and  he  is  thereby  apprised  that  the  legislature  intends  either  to  en- 
large or  diminish  the  territorial  boundaries  of  the  city. 

In  the  case  of  People  v.  Briggs,  SON.  Y.  553,  an  information  in  the  nature 
of  a  qiw  warranto  was  filed  to  try  the  title  of  respondents  to  the  office  of  com- 
missioners of  public  works  of  the  city  of  Rochester,  and  was  based  solely  upon 
the  objection  that  the  legislation  under  which  respondents  held  office  was  in 
violation  of  the  constitution  of  that  state,  which  provided:  "No  private  or 
local  bill  which  may  be  passed  shall  embrace  more  than  one  object,  and  that 
shall  be  expressed  in  the  title."  The  title  of  the  act  was  *' An  act  to  amend 
the  several  acts  in  relation  to  the  city  of  Rochester."  The  legislation  under 
this  title  seemed  to  embrace  nearly  every  subject  of  municipal  control  or  reg- 
ulation, and  brought  under  one  law  several  preceding  and  independent  acts 
relating  to  the  city.  Church,  C.  J.,  in  deciding  the  case,  said:  "The  pro- 
vision of  the  constitution  invoked  in  this  case  was  adopted  to  check  and  pre- 
vent certain  evils  of  legislation,  and  should  be  enforced  by  courts  whenever 
it  has  been  substantially  violated.  Its  object  was  twofold — FirsU  to  prevent 
a  combination  of  measures  in  local  bills,  and  secure  their  passage  by  a  union 
of  interests  commonly  known  as  'log-rolling;*  seconds  to  require  an  an- 
nouncement of  the  subject  of  every  such  bill,  to  prevent  the  fraudulent  inser- 
tion of  provisions  upon  subjects  foreign  to  that  indicated  in  the  title.  It  was 
intended  that  every  local  subject  should  stand  upon  its  own  merits,  and  that 
the  title  of  each  bill  should  indicate  the  subject  of  its  provisions,  so  that  nei- 
ther legislators  nor  the  public  would  be  misled  or  deceived.  *  *  *  Laws 
relating  to  any  specified  municipal  corporation  are  those  which  create  the 
body,  or  define  or  regulate  its  powers,  and  prescribe  the  mode  of  their  exer- 
<:ise,  and,  taken  together,  constitute,  In  a  practical  sense,  its  charter.  An 
act,  therefore,  in  relation  to  the  city  of  Rochester,  whether  the  word  *  cor- 
poration  *  is  used  or  not,  is  an  act  which  may  affect  any  or  all  of  the  corpo- 
rate powers  of  the  city.  *  *  *  Such  a  title  expresses  a  subject  compre- 
hensive enough  to  embrace  all  the  details  of  a  city  charter.  *  *  *  It 
seems  to  me  very  clear  that  a  subject  is  expressed  in  this  title,  which  is  the 
government  or  charter  or  corporation  of  the  city  of  Rochester,  and  hence  the 
bill  may  embrace  all  the  details  of  a  city  government.  It  is  unnecessary  that 
a  law,  in  order  to  operate  as  an  amendment  to  a  municipal  corporation,  should 
specify  that  it  is  an  amendment  to  the  charter,  or  any  existing  act.  It  is  suf- 
ficient if  its  provisions  affect  the  corporation  in  its  governmental  capacity. 
The  sections  of  this  act,  therefore,  which  are  not  specified  as  amendments  in 
the  act  itself  are  as  valid  and  effectual  as  other  parts  of  the  act  which  are  so 
specified." 

In  Harris  v.  People,  59  N.  T.  599,  it  was  held  that  an  act  entitled  "An  act 
to  revise  the  charter  of  Long  Island  City,"  and  which  contained  a  provision 
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erecting  a  court  of  criminal  jurisdiction,  was  valid,  and  did  not  conflict  with, 
the  provision  of  the  constitution  of  that  state  above  cited.  See,  also,  Prescott 
V.  City  of  Chicago,  60  III.  121.  In  the  case  last  cited  the  court  said:  "The 
principal  object  of  the  act  is  to  amend  the  charter  of  the  city  of  Chicago,  and, 
in  so  doing,  to  extend  the  city  limits;  to  establish  and  provide  for  the  im- 
provement and  regulation  of  public  parks  situate  in  the  west  division  of 
Chicago.  All  of  these  purposes  are  well  expressed  by  the  title,  in  these  words : 
*  An  act  to  amend  the  charter  of  the  city  of  Chicago.'  '*  See,  also.  Dill.  Mun». 
Corp.  g  51,  and  note  2  to  that  section;  Cooley,  Const.  Lim.  155-166,  *141- 
♦150. 

The  act  under  consideration  is  also  thought  to  conflict  with  the  constitu- 
tion because  it  embraces  more  than  one  object.  We  need  not  discuss  this* 
objection,  for  the  reason  that  each  provision  of  the  amendment  relates  to  the 
object  stated  in  the  title,  which  is  to  amend  certain  sections  of  the  charter  of 
the  city  of  Detroit,  and  to  add  new  sections  thereto;  all  of  which  amendments 
were  germane  to  the  general  object  of  the  act,  and  appropriate  to  be  made  in 
order  to  effectuate  the  general  object 

The  objection  is  also  made  that  it  is  invalid  because  it  provides  that  the 
annexed  territory  shall  be  subject  at  the  same  time  to  assessments  from  two^ 
different  municipalities  for  what  are  identically  thb  same  purposes.  This  ob- 
jection refers  to  section  8  of  the  act  relating  to  local  assessments.  We  do  not 
see  that  this  section  is  open  to  the  objection  made.  It  does  not  appear  that 
any  taxes  or  assessments  were,  at  the  time  the  act  took  effect,  levied  or  col- 
lected for  grading  or  paving  of  streets,  building  sidewalks, drains,  or  sewers;, 
and,  if  not,  there  could  not  be  any  possible  conflict  between  the  municipal, 
authorities,  or  any  double  taxation. 

But  it  is  further  claimed  that  this  act  No.  358  is  superseded  and  rendered 
invalid  by  the  subsequent  act,  entitled  "An  act  to  amend  sections  three,  four, 
and  five  of  chapter  one  of  an  act  entitled  <An  act  to  provide  a  charter  for  the 
city  of  Detroit,  and  to  repeal  all  acts,  and  parts  of  acts,  in  conflict  therewithr' 
being  act  number  three  hundred  and  twenty-six  of  the  Session  Laws  of  1883, 
approved  June  7,  1883,  and  to  add  five  new  sections  to  said  chapter,  to  be 
known  as  sections  six,  seven,  eight,  nine,  and  ten,''  approved  June  26, 1885. 
There  can  be  no  doubt  that  so  far  as  the  provisions  of  this  act  cover  the  same 
provisions  of  the  former,  act,  and  so  far  as  the  former  act  is  inconsistent  with, 
this  act,  it  is  repealed.  The  same  objections  are  urged  to  this  act  on  consti- 
tutional grounds  that  were  to  that  of  May  26th;  besides,  two  additional  ob- 
jections, as  follows:  (1)  Because  the  bill  which  became  act  No.  398  was  sub- 
stantially a  new  bill,  introduced  after  the  first  50  days  of  the  legislative  ses- 
sion had  expired,  contrary  to  the  constitution,  ari;.  4,  §  28.  This  act  differed 
from  act  No.  858  in  this:  Section  3,  in  defining  the  boundaries  of  the  city  of 
Detroit,  extended  the  boundaries  still  more  than  act  358.  Section  6  supplied 
the  evident  omission  in  section  6  of  the  former  act  relative  to  the  election  of 
aldermen  in  the  Sixteenth  ward.  In  all  other  respects,  sections  3,  4r  5,  6,  7, 
and  8  are  the  same  as  the  corresponding  sections  of  act  No.  358.  Section  9 
is  as  follows:  "The  territory  annexed  to  the  city  of  Detroit  by  this. act  shall 
remain  a  part  of  the  school-districts  to  which  it  now  belongs  until  July  1, 1886, 
and  school  taxes  shall  be  levied  and  collected  therein  for  the  year  1885.  The 
taxable  property  annexed  shall  be  listed  and  assessed  in  making  out  the  as- 
sessment rolls  of  the  city  of  Detroit  for  the  year  1886;  and  in  determining 
the  amount  of  school  taxes  to  be  levied  in  the  city  of  Detroit  for  the  fiscal, 
year  ending  July  1,  1886,  the  school  children  in  the  annexed  territory  shall 
be  considered,  and  taxes  may  also  be  levied  for  the  construction  of  additional 
school  buildings  in  said  territory.  On  the  first  day  of  July,  1886,  title  to  all 
the  school  property,  real  or  personal,  situated  in  the  annexed  territory,  shall 
be  vested  in  the  board  of  education  of  the  city  of  Detroit,  and  the  school-dis- 
trict officers  shall  turn  the  possession  and  control  thereof  over  to  said  board." 
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Section  10  provides  for  a  rearrangement  of  the  school-districts  in  the  town- 
8hip»  and  for  the  apportionment  and  division  of  school  property. 

The  legislative  history  of  this  act  is  as  follows:  On  the  fifteenth  day  of 
January,  1885,  Representative  Eagan  introduced  a  bill  entitled:  «"^  bill  to 
amend  sections  3  and  4  of  chapter  1  of  an  act  entitled  'An  act  to  provide  a 
charter  for  the  city  of  Detroit,'  being  act  No.  326  of  the  Session  Laws  of  1888, 
approved  June  7, 1883,  and  to  add  a  new  section  to  said  chapter,  to  be  known 
as  section  six,  and  also  to  detach  certain  portions  of  territory  from  the  town- 
ships of  Hamtranck,  Springwells,  and  Greenfield,  and  to  annex  the  same  to 
the  city  of  Detroit."  The  bill  was  read  a  first  and  second  time  by  its  title, 
and  referred  to  the  committee  on  municipal  corporations.  On  the  eleventh 
day  of  June  the  committee  reported  a  substitute  to  the  bill  (file  No.  431)  en- 
titled ''A  bill  to  amend  chapter  one  of  act  No.  326  of  the  Session  Laws  of 
18S3,  entitled  *An  act  to  provide  a  charter  for  the  city  of  Detroit,  and  to  re- 
peal all  acts  and  parts  of  acts  in  conflict  therewith,'  approved  June  7, 1883." 
The  adoption  of  the  substitute  was  concurred  in  by  the  house,  the  bill  was 
ordered  printed,  and  referred  to  the  committee  of  the  whole,  and  placed  on 
the  general  order.  On  the  sixteenth  of  June  the  adoption  of  the  substitute 
was  reconsidered,  and  the  bill  was  recommitted  to  the  committee  on  munic- 
ipal corporations,  and  on*  the  same  day  the  committee  reported  a  substitute 
(file  No.  434)  entitled  ''A  bill  to  amend  sections  three,  four,  and  five  of  chap- 
ter one  of  an  act  entitled  <  An  act  to  provide  a  charter  for  the  city  of  Detroit, 
and  to  repeal  all  acts,  and  parts  of  acts,  in  conflict  therewith,'  being  act  num- 
ber three  hundred  and  twenty-six  of  the  Session  Laws  of  1883,  approved 
June  seventh,  1883,  and  to  add  five  new  sections  to  said  chapter,  to  be  known 
as  sections  six,  seven,  eight,  nine,  and  ten."  The  house  concurred  in  the 
adoption  of  the  substitute,  ordered  the  bill  printed,  referred  it  to  the  commit- 
tee of  the  whole,  and  placed  it  on  the  general  order.  On  the  seventeenth 
day  of  June  the  bill  was  amended  and  passed,  title  agreed  to,  and  immediate 
effect  given.  On  the  same  day  the  bill  was  returned  from  the  senate  with 
its  concurrence,  and  the  bill  referred  to  the  committee  on  engrossment  and 
enrollment.  On  the  nineteenth  of  June  the  bill  was  reported,  enrolled,  and 
was  approved  by  the  lieutenant  governor. 

It  is  urged  by  the  relator  that  "the  changes  made  in  the  bill  after  the  first 
iitty  days  were  threefold:  (a)  in  the  title;  (h)  in  t^e  territory  added;  (c)  in 
the  objects  embraced  in  the  added  sections,  particularly  eight,  nine,  and  ten, 
relating  to  taxation  and  school  matters;"  and  it  is  claimed  that  these  changes 
in  the  act  were  an  intended  evasion  of  the  constitution,  and  avoid  the  act  in 
question.  But  the  bill  introduced  by  Representative  Eagan  had  for  its  ob- 
ject the  amendment  of  the  charter  of  the  city  of  Detroit.  Its  title  was  folly 
as  broad  as  that  finally  agreed  upon  as  the  title  of  the  act,  and  there  was  noth- 
ing misleading  in  the  change  made  in  the  title.  The  title  of  the  bill,  aa  orig- 
inally introduced,  unnecessarily  stated  one  object  being  to  detach  certain  por- 
tions of  territory  from  the  townships  of  Hamtramck,  Springwells,  and  Green- 
field, and  annex  the  same  to  the  city  of  Detroit,  but  this  object,  as  above 
stated,  was  sufficiently  expressed  in  the  title  relative  to  amending  section  3 
of  the  charter  which  prescribed  the  boundaries  of  the  city;  and  it  was  un- 
necessary to  express  in  the  title  that  such  amendment  would  operate  to  at- 
tach or  detach  territory  to  or  from  the  city.  The  amendment  itself  would 
determine  that  fact.  Under  the  title  as  originally  introduced,  it  was  compe- 
tent for  the  legislature  to  change  the  boundaries  by  amendment,  and  to  oth- 
erwise perfect  the  bill  in  any  manner  consistent  with  the  original  object  as 
expressed  in  the  bill,  and  it  is  immaterial  whether  the  methods  pursued  were 
by  amendment  to,  or  by  substitute  for,  such  original  bill,  so  long  as  the  sub- 
stitute was  for  the  same  purpose  as  the  original  bill,  and  not  for  another  and 
different  purpose.  In  this  case  the  substitute  appears  to  have  been  in  har- 
mony with  the  objects  and  purposes  of  the  original  bill.   It  may  be  conceded 
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that  Act  No.  358  was  discovered  to  be  defective,  and  not  properly  framed  to 
accomplish  the  object  sought  by  the  legislature^  and  that  Act  No.  398  was 
amended,  and  as  finally  passed  was  intended  to  remedy  defects  in  the  first 
act;  yet  it  by  no  means  follows  that  the  second  act  must  be  considered  an 
evasion  of  the  constitution  because  it  contains  dome  features  not  in  the  other 
act. 

The  only  remaining  objection  to  this  act  is  that  sectioijs  9  and  10  are  not  ger- 
mane to  the  title  of  the'act,  and  are  not  expressed  in  its  title.  The  objec- 
tion presents  some  serious  difficulties  respecting  the  validity  of  these  sec- 
tions, but  those  sections  are  not  necessary  to  support  the  respondent's  title 
to  the  office  of  alderman,  and  we  prefer  not  to  pass  upon  their  validity  in  a 
collateral  proceeding  of  this  kind.  It  was  urged  at  the  argument  that  if 
these  sections  were  invalid,  either  for  the  reason  that  their  object  was  not 
expressed  in  the  title,  or  because  the  bill  embraced  more  than  one  object,  the 
whole  act  was  invalid;  for  non  constat,  it  would  have  been  passed  without 
the  aid  of  these  unconstitutional  provisions.  An  examination  of  the  sec- 
tions, however,  does  not  show  them  to  be  of  that  compromising  character 
which  would  lend  probability  to  the  inference  that  they  were  added  as  a 
dcheme  to  enlist  support  from  influences  otherwise  antagonistic  to  the  scope 
of  the  bill.  They  appear,  rather,  to  be  intended  to  provide  a  remedy  for  the 
change  in  boundaries,  and  in  bringing  into  the  municipality  outside  terri- 
tory and  property  belonging  to  established  school-districts,  concerning  which 
it  may  be  questionable  whether  the  general  laws  upon  the  subject  do  not 
already  amply  provide.  We  are  all  agreed,  however,  that  if  invalid,  they  do 
not  impair  the  validily  of  the  remaining  portion  of  the  act,  which  is  capa- 
ble of  enforcement  if  these  sections  were  stricken  out.  It  follows  that  the 
respondent  is  entitled  to  the  office  of  alderman  of  the  Sixteenth  ward  of  the 
city  of  Detroit,  and  judgment  must  be  entered  accordingly. 

(The  other  justices  concurred.) 


WSLLS  9.  BABGOOK. 

Filed  April  8,  1886. 
Pabtnbbship— AooonnriNO. 

JKeview  of  the  case  by  the  snpreme  court  upon  objections  to  an  aoootrntlng  pre- 
viously ordered  by  the  court  between  two  partnezs.  Bvidence  considered,  and  de- 
cree naased  in  accordance  therewith. 

.  Appeal  from  Ionia. 

Mitcliell  &  McGarry^  for  complainant.  Wilson  d  Trowbridge  and  A.  Sllia, 
for  defendant  and  appellant. 

Campbell,  C.  J.  This  case  now  comes  before  us  on  objections  to  the  ac- 
counting which  was  ordered  by  our  final  decree.  See  22  N.  W.  Bep.  809. 
That  decree  found  that  a  partnership  existed  between  complainant  and  defend- 
ant which  was  confined  to  the  shingle  business,  complainant  owning  one- 
third  and  defendant  owning  two-thirds  of  the  business.  It  was  also  decreed 
that  defendant  should  be  allowed  interest  at  8  per  cent,  on  his  money  advances, 
and  upon  his  investment  in  the  land  and  timber  operated  upon,  as  well  as 
that  invested  in  tools,  utensils,  teams,  camp  equipage,  and  supplies,  taxes,  or 
anything  pertaining  to  the  business.  Inasmuch  as  this  decree  was  Intended 
to  distinguish  the  partnership  in  shingle  making  from  all  the  other  dealings 
set  out  in  the  bill,  We  think  that  the  present  settlement  must  be  confined  to 
that  business,  and  to  the  mutual  claims  and  credits  belonging  to  it.  The 
items  are  numerous,  but  the  disputed  matters  are  all  within  a  narrow  com- 
pass, and  can  be  disposed  of  as  presented  on  the  argument. 

The  first  question  which  the  court  below  found  itself  called  on  to  discuss 
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was  on  what  items  interest  was  to  be  charged,  and  what  should  be  considered 
as  advanced  to  the  firm  so  as  to  be  chargeable  for  the  value.  No  question 
was  raised  concerning  money  advances,  but  there  were  disputes  as  to  timber, 
and  as  to  the  various  articles  of  outfit.  The  court  below  held  that  all  timber 
used  by  the  firm  in  its  operations,  and  manufactured  or  converted  into  shin- 
gles, should  be  credited  to  defendant.  It  was  also  held  that  the  tools  and 
other  outfit  should  be  allowed  for  at  the  difference  between  first  cost  and  the 
value  of  what  remained  after  dissolution. 

It  appears  to  us  very  clear  that  the  interest  of  8  per  cent,  was  to  be  allowed 
to  defendant  as  the  equivalent  of  the  use  of  his  capital  furnished,  whether  in 
money  or  otherwise,  and  that  what  was  not  returned  must  be  paid  for.  The 
agreed  cost  of  the  timber  was  properly  taken  as  the  cost  of  the  land  less  its 
value  as  returned  to  him.  The  land  was  not  to  be  used  as  land  by  tillage  or 
occupancy.  The  only  use  made  of  it  was  in  removing  for  consumption  its 
growing  timber,  so  that  when  returned  it  lacked  that  valuable  feature,  and 
was  to  that  extent  consumed.  We  think  that  the  difference  between  its  cost 
and  its  value  as  stripped  was  properly  allowed  as  the  amount  to  be  allowed 
for  the  timber,  and  that  the  land  from  which  no  timber  was  cut  was  not  to 
be  considered  in  the  accounting.    The  court  below  took  this  view  substantially. 

We  have  had  more  doubt  concerning  those  articles  of  outfit  which  have  suf- 
fered diminution  in  value  from  use,  or,  as  it  was  familiarly  spoken  of  below ^ 
from  wear  and  tear.  AVe  are,  however,  satisfied  that  these  were  also  rightly 
dealt  with  and  allowed.  The  use  of  personal  property  is  practically  a  modi- 
fied consumption  of  it.  Had  these  articles  not  been  furnished,  it  wouhl  have 
been  necessary  to  procure  them,  and  defendant  would  have  had  interest  on 
the  money  advanced  to  buy  them.  Their  wear  and  tear  would  have  so  far 
diminished  the  profits,  and  the  same  result  would  be  reached,  and  the  net 
profits  would  have  been  just  so  much  less.  It  would  need  a  very  definite  ex- 
emption to  prevent  this  construction,  and,  in  our  view,  the  case  does  not  call 
for  any  different  rule.    We  think  the  court  decided  this  point  correctlv. 

Another  question  is  as  to  the  allowance  of  interest.  Most  of  the  money 
arising  from  the  business  went  into  the  hands  of  defendant.  He  could  not 
justly  draw  interest  on  funds  in  his  own  possession,  and  which  were  practically 
identical  with  his  advances.  The  court  below  struck  monthly  balances  and 
credited  interest  monthly  upon  them,  so  as  to  give  him  interest  on  the  excess 
of  advances  over  receipts,  as  nearly  as  possible,  but  not  compounding.  Com- 
plainant claims  that  interest  should  be  charged  on  each  side  of  the  count,  on 
every  item,  from  its  date  to  the  time  of  dissolution.  There  was  testimony 
tending  to  show  that  monthly  balances  were  to  be  considered,  and  we  are  not 
disposed  to  disturb  this  finding. 

Complainant  objects  to  the  allowance  of  $716.99,  charged  on  individual 
checks  given  by  defendant,  as  she  claims,  to  her  husband,  and  not  to  herself. 
Mr.  Wells  had  charge  of  the  business  on  her  behalf,  and  we  think  these  ad- 
vances meant,  as  the  court  below  found  they  meant,  moneys  drawn  on  her 
account. 

Various  small  items  were  rejected  by  the  court  below  against  complainant's 
objection.  One  was  $50,  for  25,000  feet  of  logs  skidded  on  Stinchfield's  land^ 
and  claimed  to  have  been  used  by  defendant.  The  testimony  is  not  clear  that 
they  were  of  any  particular  value.  Neither  do  we  think  that  the  cost  of  cer- 
tain clearings  made  on  defendant's  land  in  connection  with  mill  operations, 
even  if  made  out  more  definitely  than  it  is,  should  be  charged  against  him» 
It  may  or  may  not  have  added  to  the  value  of  his  land  more  or  less.  It  seems, 
so  far  as  done,  to  have  been  done  for  firm  purposes,  and  to  have  been  a  legit- 
imate firm  outlay.  Upon  certain  items  of  board  there  is  not  enough  to  pass 
upon. 

A  charge  of  $523.08  for  a  note  of  complainant  to  defendant  was,  we  think, 
improper.    It  was  an  item  accruing  some  time  before  the  partnership  was 
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formed,  as  ascertained  by  our  former  decree,  and  had  nothing  to  do  with  the 
partnership  accounting.  It  was  not  included  or  referred  to  in  any  of  the  is- 
sues, and  was  admitted  under  an  amendment  to  the  answer  allowed  at  the 
hearing.  When  we  threw  out  of  our  former  decree  all  matters,  but  the  part- 
nership, this  note,  which  may  possibly  have  had  some  relevancy  to  some  of 
the  other  transactions,  became  entirely  irrelevant  as  to  this  accounting,  and 
the  complainant  was  not  bound  to  anticipate  the  claim  of  any  such  debt. 
This  concludes  all  that  we  deem  important  concerning  complainant's  objec- 
tions to  the  decree. 

Defendant  also  appeals.  His  claim  that  interest  on  his  monthly  balances 
should  be  compounded  is  not,  in  our  view,  tenable.  Those  balances  cannot 
be  fairly  made  to  represent  new  principal.  Neither  do  we  think  the  court 
erred  in  refusing  to  charge  the  firm  with  taxes  on  defendant's  own  property, 
for  which  he  obtained  both  interest  and  credit  for  advances,  or  which  was 'not 
used  by  the  firm ;  and  we  are  satisfied  with  the  conclusions  of  the  court  be- 
low upon  the  value  of  the  property  left. 

We  are  also  of  opinion  that  interest  was  rightly  made  to  run  on  the  balance 
found  to  be  due  at  the  dissolution.  Defendant  had  the  proceeds  in  his  hands, 
and  there  is  no  hardship  in  requiring  him  to  pay  for  their  use. 

The  decree  must  be  modified  so  as  to  make  the  balance  due  December  24, 
1885,  the  day  of  the  computation,  to  be  $4,784.41;  and  the  defendant  will  be 
decreed  to  pay  that  sum,  with  interest  from  December  24,  1885,  with  costs 
of  both  courts,  to  be  taxed  in  this  court,  and  the  record  remanded  for  execu- 
tion accordingly. 

Sherwood  and  Chahplin,  JJ.,  concurred;  Morse,  J.,  did  not  sit. 


Barnum  v.  Phenix  and  others. 
Piled  April  8,  1886. 

1.  MoBTOAOB— Bona  Fide  Holdib  of  Note—Pbotection  by  the  Law. 

A  person  obtaiuin^  negotiable  ^per  for  a  valuable  oonsideratioc,  and  before  ma- 
turity, is  protected  in  its  acquisition,  unless  it  was  obtained  in  bad  faith,  and  the 
mortgage  security  in  such  a  case  is  protected  equally  with  the  note. 

2.  Same — Abbioneb  of  Mobtgage— Rights  as  against  Pubchasbr  fob  Small  Consid- 

XBATION  OF  AN  OlD  JuDGMBNT  LeYT. 

A  new  security  having  been  giv^n  and  accepted  after  a  levy  made,  there  having 
been  no  return  of  the  execution  made  by  the  sheriff,  and  the  levy  having  been  con- 
sidered discharged  and  the  judgment  paid,  and  so  marked  on  the  abstract  of  title  to 
the  property  concerned  before  a  nj  ortgage  thereon  was  assigned  to  the  plaintiff,  a  sub- 
sequent purchaser  of  such  levy  for  a  small  consideration  cannot  set  up,  against 
the  rights  of  the  plaintifT,  a  prior  right  of  redemption. 

Appeals  from  St.  Glair. 

8tef>en8on  &  Phillips^  for  complainant  and  appellant.     Chadwick  &  Wood 
and  €teorge  P.  YoorheUt  for  defendants. 

Campbell,  C.  J.  Complainant  filed  his  bill  to  foreclose  a  mortgage  made 
by  the  defendants  Phenix  to  George  P.  Voorheis,  for  WiSOD,  September  29, 
1883*  to  secure  a  note  payable  to  his  order  in  four  years,  with  interest  semi- 
annually. All  the  other  defendants  are  brought  in  as  subsequently  interested, 
and  no  one  contests  the  mortgage  but  Osborne  and  the  corporation  of  which 
he  is  head.  It  is  claimed,  and  the  court  found,  that  except  as  to  8500  the 
mortgage  should  be  postponed  to  an  execution  title  held  by  them  under  a  levy 
iDade  after  the  mortgage  was  recorded,  but  (as  it  was  held)  before  complain- 
ant obtained  any  complete  equities.  By  some  mutual  arrangement  the  parties 
v.27N.w.no.7— 87 
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have  brought  up  in  the  same  appeal  certain  proceedings  had  to  determine  their 
rights  to  the  surphis  money  arising  from  the  foreclosure  of  an  earlier  mort- 
gage upon  part  of  the  same  premises  covered  by  complainant's  mortgage. 
That  surplus  was  less  than  $500,  and  was  directed  by  the  court  below  to  apply 
on  complainant's  mortgage.  Osborne  &  Co.  appeal  in  right  of  their  purchase 
of  a  judgment  and  levy  in  favor  of  P.  P.  Mast  &  CoC,  which  was  earlier  than 
complainant- 8  mortgage,  but  which  never  passed  to  sale,  and  is  claimed  to 
have  been  discharged.  That  such  a  discharge  was  made  there  is  no  doubt, 
but  it  is  claimed  to  have  been  never  delivered,  and  rescinded  for  adequate 
reasons. 

The  mortgage  held  by  complainant  was  made  at  its  date  to  be  negotiated, 
and,  pending  the  negotiation,  $500  was  obtained  upon  it  from  Yoorheis,  con- 
cerning the  amount  and  validity  of  which  advance  there  is,  in  our  view,  no 
question;  and  its  record  indicated  to  all  persons  levying  that  it  was  appar- 
ently, at  least,  valid  for  its  full  face  amount,  and  there  is  nothing  to  show 
tliat  on  the  execution  sale  bidders  did  not  act  on  that  assumption,  in  Janu- 
ary, 1884,  this  mortgage  was  assigned  to  Elliott  G.  Stevenson,  with  covenant 
tliat  it  was  good  for  its  face.  Stevenson  understood,  apparently,  how  much 
had  been  advanced  upon  it,  and  took  it  to  negotiate,  in  order  to  provide  for 
liabilities,  which  appear  to  have  been  legal  and  valid.  Stevenson  raised  from 
complainant  88,500  in  cash  upon  it,  and  wears  satisfied  that  complainant  had 
no  notice  of  any  equities  in  derogation  of  it.  A  part  of  this  money  was  used 
in  taking  up  paper  of  the  Phenixes  held  by  a  bank  of  which  complainant 
was  an  officer,  and  the  loan,  which  was  his  personal  advance,  was  made  with 
that  understanding.  But  we  find  nothing  in  the  record  to  destroy  the  force 
of  his  positive  testimony  that  his  money  was  advanced  in  good  faith,  and  it 
has  always  been  the  law  of  this  state  that  a  pei'son  obtaining  negotiable 
paper  for  a  valuable  consideration,  and  before  maturity,  is  protected  in  its  ac- 
quisition, unless  obtained  in  bad  faith,  and  the  mortgage  security  in  such  a 
case  is  protected  equally  with  the  note.  So  far  as  the  note  is  concerned,  it 
was  valid,  beyond  question,  against  the  makers,  for  its  face,  and  the  court  be- 
low so  held. 

We  can  see  no  reason  why  the  complainant  should  not  be  entitled  to  fore- 
close this  mortgage  for  the  full  amount  of  his  advances,  as  against  the  exe- 
cution sale  of  defendants.  He  admits  a  payment  of  $1,000,  and  should  have 
a  decree  enforcing  it  to  the  amount  of  S2.500,  with  interest  from  February 
6,  1884. 

As  to  the  Mast  levy,  it  appears  that  after  it  was  made  some  new  security 
was  taken  by  the  attorney  for  plaintiff,  which  was  accepted  as  a  discharge  of 
the  claim.  The  execution  was  never  returned,  and  cannot  be  found.  The 
levy  was  treated  as  discharged,  and  the  judgment  paid,  and  was  so  marked 
on  the  abstract  of  title  before  complainant's  mortgage  was  made,  and  Mr. 
Stevenson  was  given  to  so  understand  when  the  mortgage  was  assigned 
to  him.  Osborne  &  Co.,  when  they  bought  the  Mast  judgment,  which  was 
secured  beyond  this  levy,  gave  only  a  small  consideration  for  it,  and  no  steps 
were  ever  taken  to  have  the  satisfaction  rescinded  or  the  levy  restored.  Under 
these  circumstances,  we  think  the  purchasers  of  the  judgment  were  not  in 
condition  to  set  up  this  levy  as  a  prior  right  of  redemption,  and  that  the  order 
giving  priority  to  complainant  was  correct. 

We  have  not  found  it  necessary  to  consider  the  very  informal  way  in  which 
these  proceedings  to  obtain  surplus  moneys  have  been  brought  before  us,  or 
the  jurisdictional  difficulties  which  might  arise  if  we  held  a  different  view  of 
tlie  merits.     This  order  will  be  affirmed. 

The  decree  in  the  main  case  will  be  modified  by  giving  complainant's  mort- 
gage preference  to  the  extent  of  $2,500,  with  interest  from  February  6, 1884, 
less  the  surplus  money  received  by  him  under  the  order  of  distribution,  and 
he  will  recover  costs  of  the  appeal  as  well  as  of  the  court  below. 
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We  have  not  thought  it  desirable  to  discuss  the  testimony  at  large,  or  to 
comment  on  it. 

(The  other  justices  concurred.) 


Grteb  V,  Cole. 
Filed  April  8,  1886. 

1.  Contract— Rules  of  Consteuction — OiBcuMSTANCEi  of  thb  Pabtiss. 

It  is  always  proper,  in  construing  a  contract,  to  take  into  consideration  the  posi- 
tion which  the  parties  occupied,  and  the  circumstances  under  which  the  agreement 
was  entered  into. 

2.  Sale—Order  of  Purchase  with  Indorsement  of  Warranty- Effect. 

An  order  for  a  certain  article  signed  by  the  purchaser,  when  such  order  contains 
on  its  back  a  blank  warranty,  with  the  printed  signature  of  the  seller,  relates  in  all 
respects  to  such  warranty,  which  becomes  thereby  part  of  the  contract  of  sale. 

3.  Same — Evidence — Information  Obtained  after  First  Trial. 

Proof  being  that  three  davs  after  delivery  by  plaintiflF  to  defendant  of  a  mowing- 
machine  defendant  gave  plaintiff  written  notice  of  his  rejection  of  the  roaotiine, 
and  that  said  machine  was  at  plaintiff's  disposal ;  and,  further,  that  said  machine 
had  never  since  been  used, —  evidence  is  admissible  of  the  condition  of  said  ma- 
chine, though  the  witnesses  made  their  examination  after  the  first  trial  of  the  cause 
before  a  justice  of  the  peace. 

4.  Same— Action— General  Issue— Evidence  of  Yabiancb  between  Abticlb  Deliv- 

ered AND  That  Pubchased. 

Under  the  general  issue,  it  is  proper  for  the  defendant  to  prove  that  the  article  de- 
livered was  not  the  article  he  purcliased. 

5.  Same— Purchase  of  Machine — Implication  as  to  Condition. 

A  purchase  of  machines  by  a  dealer  implies  that  the  machine  sold  shall  be  new ; 
that  IS,  not  second-hand,  or  the  worse  for  wear. 

Error  to  St.  Clair. 

(Jhadwick  &  Wood,  for  plaintiff.  George  P.  Voorheis,  for  defendant  and 
appellant. 

Ohamplin,  J.  On  May  1, 1883,  one  W.  D.  McLaughlin,  as  agent  for  plain- 
tiff, took  from  the  defendant  the  following  order: 

"Gratiot,  Mioh.,  May  2, 1883. 

*'To  Charles  Grieb,  Port  Huron,  Mich.:  You  will  please  ship  me,  on  or 
about  the  first  day  of  June,  1883,  one  Buckeye  light  mower,  to  Port  Huron, 
for  which  I  agree  to  pay  you  $77,  in  manner  as  follows,  (reserving,  however, 
the  full  benefit  of  the  warranty  hereon  indorsed:)  835  cash,  with  freight 
from  Port  Huron,  on  delivery,  and  execute  approved  notes  as  follows:  |@5, 
payable  on  the  first  day  of  January,  1884,  with  interest  at  7  per  cent,  from 
delivery;  $42,  payable  on  the  first  day  of  January,  1885,  with  interest  at  7  per 

cent,  from  delivery;  $ ,  payable  on  the day  of ,  188 — ,  with 

interest  at  7  per  cent,  from  delivery.    For  the  purpose  of  obtaining  credit  for 

the  above,  I  certify  that  I  own,  in  n^  own  name, acres  of  land  in  the 

the  township  of  Gratiot,  county  of  St.  Clair,  and  state  of  Michigan,  of  which 
80  acres  are  improved,  and  the  whole  worth,  at  a  fair  valuation,  $5,000  over 
and  above  all  incumbrances,  liabilities,  and  legal  exemptions.  It  is  not  in- 
cumbered, except  1,000  dollars,  and  the  title  is  perfect.  I  also  own  $500  worth 
of  personal  property  over  and  above  all  indebtedness,  and  not  exempt  from 
execution  by  law. 

'*P.  O.  address.  Port  Huron. 

"Taken  by  W.  D.  McLaughlin,  Agent. 

His 

"Chas.     X     COLB." 

Mark. 
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— Across  the  back  of  which  was  printed  a  blank  warranty,  with  Grieb's 
printed  name  appended,  as  follows: 

"Whereas,  Mr. has  this  day  given  us  his  order  for  a ,  we 

hereby  agree,  in  consideration  of  said  order  and  the  faithful  performance  of 

the  conditions  herein  mentioned,  to  warrant  said one  year  to  be  good 

and  well  made,  and  to  do  as  good  work  as  any  other  machine  of  its  class. 

"It  is  an  express  condition  of  this  warranty  that  the  directions  for  using 
this  machine  shall  be  faithfully  followed,  and  if  for  any  reason  it  fails  to  per- 
form as  warranto,  immediate  notice  of  the  same  must  be  communiv;ated  to 
the  agent  to  whom  the  order  is  given,  and  if  said  agent  should  fail  to  make 
the  machine  perform  as  warranted,  it  may  be  returned,  and  money  or  note 
refunded.  And  it  is  also  agreed,  should  the  machine  be  used  from  day  to  day 
or  at  intervals,  or  set  aside  h^ore  or  after  use,  without  giving  said  agent 
notice,  then,  in  either  of  said  cases,  it  shall  be  conclusive  evidence  that  the 
machine  is  accepted  and  the  warrant  is  at  an  end, 

''Dated .  *  Charles  Grieb." 

The  agent  delivered  this  so-called  order  to  the  plaintiff,  who  claims  that  he 
accepted  it,  and  delivered  to  the  defendant  the  said  machine  on  the  eighteenth 
day  of  July,  1883,  but  the  defendant  has  neither  paid  for  said  machine,  nor 
executed  and  delivered  the  notes;  and  after  the  time  expired  when  the  note 
for 835  mentioned  in  the  order  would  have  matured,  had  it  been  executed,  the 
plaintiff  brought  suit  in  justice^s  court  to  recover  the  amount  claimed  to  be 
due  at  that  time.  The  plaintiff's  declaration  was  in  writing,  and,  besides 
the  common  counts  in  assumpsit,  contained  a  special  count,  and  setting  out 
the  substance  of  the  above  order,  and  alleging  a  delivery  of  the  machine 
ordered.    The  plea  was  the  general  issue. 

It  is  always  proper,  in  construing  a  contract,  to  take  into  consideration  the 
position  which  the  parties  occupied,  and  the  circumstances  under  which  the 
agreement  was  entered  into.  The  plaintiff  resided  at  Port  Huron,  and  was 
engaged  in  the  business  of  supplying  mowing-machines  to  farmers.  He  was 
not  a  manufacturer,  but  took  written  orders,  and  purchased  the  machines  to 
fill  such  orders.  Defendant  is  a  farmer,  residing  in  the  vicinity  of  Port  Hu- 
ron,  and  on  the  second  day  of  May,  1883,  signed  the  order  above  set  out,  and 
delivered  it  to  plaintiff's  agent.  On  the  trial  the  plaintiff  offered  in  evidence 
the  aforesaid  order,  and  warranty  thereon  indorsed;  to  which  the  defendant 
objected  because  not  admissible  under  the  declaration,  and  as  immaterial  to 
the  issue.  The  objection  was  overruled,  and  this  constitutes  defendant's 
first  assignment  of  error.  This  objection  is  based  upon  the  idea  that  the 
paper  is  Incomplete;  that  the  order  refers  to  the  warranty  on  the  back,  and 
reserves  the  full  benefit  of  such  warranty,  and  it  appears  that  the  blanks  in 
the  warranty  were  not  filled  out;  and  it  is  claimed,  and  I  think  rightly, 
that  the  warranty  indorsed  must  be  of  such  legal  validity  as  to  support  an 
action  thereon  by  Cole  in  case  of  a  breach  thereof. 

By  reference  to  the  warranty  indorsed,  it  will  be  observed  that  the  name 
of  Mr.  Cole,  and  the  description  of  the  machine  ordered,  are  omitted,  as  well 
as  the  date.  If  the  warranty  stood  alone,  there  could  be  no  doubt  that  it 
would  be  so  far  incomplete  as  to  render  it  invalid,  because  thus  standing  it 
lacks  the  essential  qualities  of  the  party  to  be  indemnified  and  the  subject- 
matter.  It  does  not  appear  from  it  whether  the  machine  is  a  steam-thresher 
or  a  mowing-machine.  But  the  reference  in  the  order  to  the  warranty  in- 
dorsed thereon  constituted  the  order  and  warranty  one  instrument,  and  when 
read  together,  no  ambiguity  or  uncertainty  appears.  The  party  to  whom  the 
warranty  is  made  is  the  party  making  the  order,  and  the  machine  is  the  ma- 
chine described  in  the  order,  and  the  date  of  the  order  supplies  the  date  to 
the  warranty,  for  they  are  contemporaneous,  and  the  warranty  has  the  same 
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force  and  effect  as  if  embodied  in  the  order  itself.  The  warrantor  is  bound 
by  the  printed  signature  which  he  adopts  as  his  as  fully  as  if.it  was  in  his 
handwriting.  The  order  and  warranty  were  properly  admitted  in  evidence 
at  that  stage  of  the  case. 

The  plaintiff  gave  evidence  tending  to  show  that  he  had  complied  with  the 
contract  on  his  part,  and  had  delivered  the  machine  at  Port  Huron  within  the 
terms  and  meaning  of  the  contract,  and  also  had  requested  defendant  to  execute 
the  notes,  and  that  defendant  declined  to  accept  such  delivery,  or  to  execute 
and  deliver  the  notes.  The  fact  of  delivery  was  controverted  by  defendant. 
The  defendant  also  offered  testimony  tending  to  show  that  the  mower  which 
plaintiff  claimed  to  have  delivered  to  defendant  was  a  second-hand  machine, 
showing  considerable  wear;  that  the  worn  parts  had  been  stripped  and  filled 
with  paint  in  the  wood- work,  and  parts  of  it  had  been  painted  over  after  having 
been  used  and  worn ;  that  the  axles  had  old  grease  upon  them,  one  set  of  knives 
were  chipped  and  broken,  and  the  tongue  and  neck-yoke  considerably  worn; 
that  the  entire  machine  had  been  used  one  season  somewhat ;  but  the  court,  on 
objection  of  plaintiff's  counsel,  excluded  this  evidence  as  not  admissible  under 
the  plea,  and  not  tending  to  show  the  condition  of  the  machine  when  delivered. 
The  latter  portion  of  this  ruling  was  based  upon  the  fact  that  the  witnesses  by 
whom  these  facts  were  sought  to  be  proved  did  not  make  the  examination  of 
the  machine  until  after  the  trial  in  the  justice's  court  in  April,  1884.  The 
evidence,  however,  showed  that  on  the  twenty-first  of  July,  1883,  which  was 
three  days  after  plaintiff  claims  to  have  sent  the  machine  to  defendant's  farm 
and  demanded  the  notes,  gave  written  notice  to  phdntiff  that  he  refused  to 
purchase  it,  and  that  it  was  there  at  plaintiff's  risk,  and  to  come  and  take  it 
away,  and  the  testimony  was  that  it  had  not  been  used  since.  There  was 
therefore  no  reason  for  excluding  the  testimony  on  this  ground. 

The  court  erred  also  in  excluding  the  evidence  upon  the  other  ground  stated. 
It  was  proper  for  the  defendant,  under  the  plea  of  the  general  issue,  to  prove 
that  the  article  delivered  was  not  the  article  he  purchased.  He  did  not  order 
or  purchase  a  second-hand  mowing-machine,  or  one  that  had  been  in  use  and 
worn;  but  the  order,  taken  in  connection  with  the  circumstances  under  which 
it  was  made,  called  for  a  new  machine.  A  purchase  of  machines  from  a 
dealer  implies  that  the  machine  sold  shall  be  new, — that  is,  not  second-hand, 
or  the  worse  for  wear, — and  under  such  an  order  the  dealer  could  not  impose 
iipon  the  purchaser  a  second-hand  and  worn  article,  whether  it  complied  with 
the  terms  of  the  warranty  or  not,  as  to  being  good  and  well  made,  and  will 
<lo  as  good  work,  as  any  other  machi  ne  of  its  class.  This  evidence,  if  believed, 
fairly  met  and  rebutted  the  plaintiff's  case,  and  tended  directly  to  sustain  the 
defendant's  plea,  which  put  in  issue  each  and  every  allegation  of  the  plain- 
tiff's declaration.     Rodman  v.  Guilford^  112  Mass.  405. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 

Campbell,  C.  J.,  and  Mouse,  J.,  concurred. 


Galbraith  tj.  Fleming. 

Filed  April  8.  1886. 

1.  Assault  and  Batteay — Evidencb— Cross-Examination— Words  or  Provocation. 

In  an  action  of  trespass  for  assault  and  battery,  the  origin  of  which  had  been  the 
calling  of  plaintiff  to  account  to  defendant  for  words  spoken  of  him,  the  statement 
by  plaintiff  in  evidence,  "  So  I  reliearsed  what  I  said,"  makes  it  leKitimateto  bring 
out,  upon  cross-examination,  what  was  "rehearsed"  by  him  before  the  assault. 

2.  Same — Cross-Examination — Question  to  Plaintiff  to  Show  Provocation  by  Hm 

cjonduct. 

In  such  a  ca.«ie,  in  order  to  show  that  plaintiff  was  the  aggressor,  he  may  be  asked, 
on  cross-examination,  whether  he  did  not  assume  a  threatening  aspect  towards  de- 
fendant, and  advance  upon  him. 
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8.  Saicb — EvxDEVcE — Self-Defense— Pboof  by  Defendant  of  Plaintiff's  Chabaoter 
AND  Previous  Acts. 

The  plaiDtiff  may  state  in  evidence  the  character  of  plaintiff  as  a  qaarrelsoiue 
man,  and  give  instances  of  previons  attacks  upon  himself  by  plaintiff,  and  the  feel- 
ings under  which  he  met  the  threatening  advances  of  plaintiff,  in  order  to  prove  that 
he  (defendant)  acted  in  self-defense. 

4.  Same — Voluntary  Entrance  into  Fight— Right  of  Recovery. 

If  a  man  voluntarily  enters  into  a  tight  for  Ihe  sake  of  fighting,  and  not  in  self- 
defense,  he  cannot  recover,  in  an  action  for  assault  and  battery  against  his  adver- 
sary, unless  the  defendant  beat  him  excessively  or  unreasonably. 

Error  to  Sanilac. 

George  P,  Voarheis,  for  plaintiff  and  appellant.  Divine  A  Bahcock,  for  de- 
fendant. 

Mouse,  J.  The  plaintiff  sued  defendant  in  trespass  for  damages  growing 
out  of  an  alle^red  assault  and  battery.  The  jury  found  a  verdict  for  defend- 
ant. Plaintiff  brings  error.  The  plaintiff  and  defendant,  who  are  brothers- 
in-law,  met  at  the  store  of  Jefferson  Galbraith,  at  Amadore,  Sanilac  county, 
on  the  fourteenth  day  of  July,  1882.  The  plaintiff  was  at  the  rear  end  of  the 
store,  mailing  some  letters  and  reading  newspapers,  while  defendant  was  sit- 
ting upon  the  counter  in  the  front  part  of  the  store.  The  defendant  called 
the  plaintiff  to  account  for  some  words  claimed  by  him  to  have  been  spoken 
by  the  plaintiff  of  defendant  and  defendant's  wife,  at  Lexington,  the  day  be- 
fore. A  quarrel  ensued ;  the  parties  came  together ;  blows  were  interchan ged ; 
and  in  the  light  the  plaintiff  got  the  worst  of  it,  and  was  more  or  less  bruised 
and  injured. 

The  plaintiff^s  theory  upon  the  trial  was  that  the  assault  upon  him  was 
causeless  and  unprovoked,  while  the  defendant  maintained  that  whatever  be 
did  was  in  self-defense,  and  in  justifiable  resistance  to  an  attack  of  plaintiff. 

Twenty-four  errors  are  assigned  in  all,  some  of  which  were  not  pressed 
upon  the  argument,  presumably  because  they  were  devoid  of  merit. 

The  counsel  for  defendant  was  permitted  to  inquire  of  plaintiff,  on  cross- 
examination,  as  to  what  he  said  at  Lexington  about  the  defendant  and  his 
wife.  This  is  complained  of  and  objected  to  as  being  no  part  of  the  re* 
gestce,  and  inadmissible  for  any  purpose.  It  appears,  however,  from  the  ev- 
idence, that  this  statement  of  the  plaintiff's  at  Lexington  was  the  cause  of 
the  quarrel;  and  the  plaintiff  on  his  direct  examination,  in  giving  his  account 
of  the  beginning  of  the  fight,  testified  that  defendant  said  to  him:  '*!  would 
like  you  to  say  before  my  face  what  you  said  behind  my  back;"  and  then 
plaintiff  swears:  "So,  I  reheai*sed  to  him  what  I  said."  Jt  was  therefore 
perfectly  proper,  on  cross-examination,  to  elicit  from  the  Vltness  what  it 
was  that  he  ''rehearsed"  in  the  quarrel  at  the  store. 

It  was  also  proper  to  ask  the  plaintiff,  on  cross-examination,  if,  before  the 
parties  came  to  blows,  he  did  not  assume  a  threatening  attitude,  and  advance 
towards  defendant,  both  for  the  purpose  of  showing  the  whole  transaction, 
to  which  the  jury  were  entitled,  and  to  show  that  he  was  the  aggressor,  or,  at 
least,  voluntarily  engaged  in  the  combat. 

The  defendant  was  permitted,  against  objection,  to  state  what  reason  he 
had  for  apprehending  an  attack  from  plaintiff  other  than  his  advancing  upon 
him;  and  to  testify,  in  that  behalf,  that  plaintiff  had,  at  another  time  before 
this,  attacked  him,  and  caught  him  by  tlie  throat,  at  which  time  he  got  away 
from  him,  as  he  did  not  want  any  fuss  with  him.  It  is  true,  ordinarily, 
that  previous  acts,  or  causes  of  provocation,  will  not  justify  an  assault  and 
battery,  if  sufSclent  time  has  elapsed  for  the  blood  to  cool;  but  under  the 
theoiy  of  the  defense  that  the  injuries  complained  of  by  the  plaintiff  were  in- 
flicted in  self-defense,  the  defendant  was  entitled,  under  all  the  authorities, 
to  show  the  situation  at  the  store  at  the  time  of  the  assault,  as  he  honestly  be- 
lieved it  to  be.    He  had  a  right  to  place  before  the  jury  the  character  of  the 
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plaintiff  as  he  knew  it  to  be;  to  show  him  to  be  a  high-tempered » quarrelsome, 
fighting  man,  whose  anger  and  spite  towards  defendant  had  before  led  him  to 
do  exactly  what  defendant  then  feared  he  was  about  to  do.  The  defendant 
had  a  right  to  act  upon  his  honest  belief,  and  upon  the  circumstances  as  they 
appeared  to  him.  His  actions  were  to  be  judged  from  the  transaction  as  it 
appeared  to  him,  and  the  jury  could  only  determine  this  by  knowing  of  the- 
plaintiff  what  the  defendant  knew  as  to  his  disposition  and  temper  towards 
him.  If  the  plaintiff  advanced  upon  the  defendant  in  a  threatening  and  angry 
manner,  the  knowledge  of  a  previous  assault  having  been  made  would  certainly 
lead  the  defendant  to  anticipate  a  repetition  of  such  assault,  and  to  act  at 
once  upon  such  an  assumption,  and  to  act  differently  than  he  would  had  there 
been  no  previous  trouble  of  the  same  kind.  In  looking  at  the  defendant's 
acts,  therefore,  to  ascertain  whether  they  were  justifiable  or  not  under  the 
circumstances,  the  jury  could  not  accurately  determine  the  condition  or  pur- 
pose of  the  mind  of  the  defendant  without  this  testimony.  Hurd  v.  People, 
25  Mich.  405;  Pond  v.  People,  8  Mich.  150;  People  v.  Lilly,  38  Mich.  276; 
Patten  v.  People,  18  Mich.  314;  Heiser  v.  Loomis,  47  Mich.  21.  22;  S.  C.  10 
N.  W.  Rep.  60. 

The  jury  were  instructed  that  this  evidence  could  not  be  used  in  mitiga- 
tion o?  damages,  but  might  be  considered  in  determining  whether  the  plain- 
tiff was  the  attacking  party,  or  whether  the  defendant  believed  that  he  was 
in  danger  of  an  attack  from  tlie  plaintiff.  This  charge  was  correct,  and,  as 
heretofore  shown,  embodied  the  law  as  applicable  to  the  claim  of  defendant 
in  this  case  that  he  was  acting  in  self-defense. 

The  court  further  instructed  the  jury  that  if  the  plaintiff  voluntarily  en- 
gagefi  in  the  fight  in  the  first  instance  for  the  sake  of  fighting,  knd  not  as  a 
means  of  self-defense,  he  could  not  recover  unless  the  defendant  beat  him 
excessively  or  unreasonably.  TJ^is  was  as  favorable  to  the  plaintiff  as  the 
law  will  admit.  The  law  does  not  put  a  premium  upon  fighting,  and  one 
who  voluntarily  enters  into  a  quarrel  will  not  be  afforded  relief  for  his  own 
wrong  in  damages  if  he  come  out  second  best.  While  the  voluntary  act  on 
the  part  of  the  plaintiff  would  not  preclude  the  state  from  punishing  him  or 
the  defendant  for  a  breach  of  the  peace,  it  nevertheless  prevents  him  from 
bringing  a  civil  action  to  recover  compensation  for  injuries  received  by  his 
own  seeking,  and  in  violation  of  law.  In  this  case  the  jury  found  specially 
that  the  plaintiff  voluntarily  engaged  in  the  fight  with  the  defendant;  that 
be  used  language  inviting  a  fight,  and  for  the  puipose  of  bringing  on  an  at- 
tack. The  evidence,  in  our  opinion,  justified  these  findings.  The  plaintiff's 
ease  was  without  merit,  and  the  judgment  below  is  affirmed,  with  costs  of 
both  courts. 

(The  other  justices  concurred.) 


Galbraith  c.  Fleming. 
Filed  April  8,  1886. 

1.  EjBcncsiiT— DowBB  AS  A  Subject  of— Action  by  Assignee— Exprbbs  Statute  Law. 
There  is  no  express  authority  given  by  the  statute  to  an  assignee  or  grantee  of  a 
widow's  dower  to  bring  an  action  of  ejectment. 
S.  Same — Implication  of  the  Statutes. 

The  statute  of  ejectment  forbids,  by  necessary  implication,  the  use  of  the  action 
to  recover  unassigned  dower  by  any  person  other  than  the  widow. 
B.  Assignees— Bight  to  Sub  in  Their  Own  Name— Dower. 

The  l^slature  did  not  intend  that  the  statute  empowering  assignees  to  sue  in 
their  own  names  shonld  apply  in  the  case  of  an  assignment  by  a  widow  of  her  dower. 

Error  to  Sanilac. 

George  P.  Voorheis,  for  plaintiff  and  appellant.    Divine  dkBahcock,  for  de- 
fendant. 
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Morse,  J.  This  is  an  action  of  ejectment,  brought  by  plaintiff  to  recover 
the  dower  of  Elizabeth  Galbraith,  his  father's  i«ridow,  in  80  acres  of  land  of 
which  the  fee  is  in  the  defendant.  William  Galbraith,  the  father  of  the  par- 
ties in  this  suit,  at  the  time  of  his  death,  was  the  owner  in  fee-simple  of  the 
W.  J  of  the  N.  E.  4  of  section  29,  and  the  W.  J  of  the  S.  E.  J  of  section  20. 
in  the  township  of  Worth,  Sanilac  county.  He  left  surviving  him,  as  heirs, 
the  plaintiff,  the  defendant,  and  Pythagoras  Galbraith,  and  a  widow,  Eliza- 
beth Galbraith.  There  was  no  will,  and  after  his  death  the  children  divided 
the  real  estate,  subject  to  the  widow's  dower,  not  then  assigned,  by  which 
the  plaintiff  acquired  the  title  to  the  80  acres  on  section  20,  and  the  defendant 
became  the  owner  of  the  80  acres  on  29.  This,  and  60  acres,  was  occupied  by 
the  father  as  one  farm  at  the  date  of  his  decease.  All  the  buildings  and  im- 
provements were  upon  the  land  now  held  by  plaintiff,  while  the  premises  as- 
signed by  the  division  to  defendant  were  practically  wild  and  unimproved. 

The  division  was  made  in  March,  1879,  and  soon  thereafter  the  defendant 
and  her  husband  moved  upon  the  premises  deeded  to  them,  ifnd  have  materi- 
ally improved  and  benefited  the  same.  In  Apiil,  1879,  the  widow  petitioned 
the  probate  court  of  Sanilac  county  for  the  assignment  of  her  dower  in  the 
whole  farm.  Commissioners  were  appointed  for  that  purpose,  and  subse- 
quently met  upon  the  fanu  to  assign  such  dower;  but  before  final  action  was 
taken  by  them  a  settlement  was  made  between  the  plaintiff  and  the  widow, 
by  which  arrangement  the  widow  released  and  conveyed  to  the  plaintiff  all 
her  right  and  interest  in  and  to  the  estate  of  her  deceased  husband.  The 
deed  from  the  widow  to  the  plaintiff  was  an  ordinary  quitclaim  in  form,  and 
conveyed  to  him,  "and  to  his  lieirs  and  assigns,  forever,  all  her  right,  claim, 
and  interest,  as  widow  of  William  Galbraith,  deceased,  whether  of  dower  or 
otherwise,  and  any  right  whatever  of,  in,  and  to''  the  lauds,  describing  them 
as  above.  ^ 

In  1882  the  plaintiff  brought  this  suit,  claiming  the  dower  interest  as  as- 
signee under  said  deed  and  purchase.  The  circuit  judge  instructed  the  jury 
that  the  remedy  in  ejectment  given  the  widow  under  the  statute  to  recover 
her  dower  could  not  be  extended  to  an  assignee  of  her  claim  before  the  dower 
was  assigned  and  setoff,  and  ordered  a  verdict  for  defendant. 

It  seems  to  be  admitted  tliat  as  to  the  portion  of  the  farm  owned  by  plain- 
tiff, the  widow's  deed  could  have  no  other  effect,  and  must  have  been  in- 
tended by  both  herself  and  the  plaintiff  as  a  simple  release  of  her  right  and 
dower  therein;  but  it  is  claimed  by  plaintiff's  counsel  that  as  to  that  portion 
held  by  his  sister,  the  defendant,  the  widow's  deed  was  in  effect  a  convey- 
ance, upon  which  he  could  maintain  this  suit  as  grantee  of  the  dower  inter- 
est; that  the  right  of  dower  was  a  valid,  subsisting  right  against  every  par- 
cel of  land  affected  by  it;  that  it  was  a  valuable  right  which  she  could  sell  and 
convey;  and  she  having  the  right  to  sell  and  convey  this  interest,  the  plain- 
tiff had  also  a  right  to  buy,  and,  having  a  right  to  buy,  must  necessaiily, 
from  the  very  nature  of  things,  have  also  a  right  to  enforce  and  obtain  pos- 
session of  what  he  bought. 

The  authority  for  bringing  an  action  in  ejectment  to  recover  dower  rests 
entirely  upon  the  statutes;  and  this  question  of  the  plaintiff's  right  to  bring 
it  in  this  case  must  depend  upon  the  statutes,  and  their  reasonable  construc- 
tion. It  has  been  heretofore  ruled  in  this  state  that  dower  can  only  be  re- 
covered in  one  form  of  action,  which  is  statutory  ejectment.  Proctor  v. 
Biyelow,  38  Mich.  285.  The  statute  provides  that  ejectment  may  be  brought 
"by  any  widow  entitled  to  dower,  or  by  a  woman  so  entitled,  and  her  husband, 
after  the  expiration  of  six  months  from  the  time  her  right  accrued,  to  recover 
her  dower  of  any  lands,  tenements,  or  hereditaments."  How.  St.  §  7789. 
Section  7845  of  Howell's  Compilation  also  authorizes  the  widow  to  bring  her 
action  before  assignment  of  her  dower,  and  provides  that  upon  recovery  it 
shall  be  admeasured  and  set  off  by  commissioners  in  .the  same  manner  as  in 
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probate  proceedings.  See,  also,  8nyder  v.  Snyder,  6  Mich.  473.  There  is  no 
express  authority  given  to  an  assignee  or  grantee  of  the  widow  in  the  statutes 
to  bring  ejectment.  The  question,  therefore,  arises  whether  any  such  right 
can  be  implied  from  the  statutes. 

It  is  claimed  by  the  plaintiff  that,  under  the  statute  authorizing  any  as- 
signee of  any  chose  in  action  to  sue  and  recover  in  his  own  name,  he  is  enti- 
tled to  prosecute  the  action  of  ejectment  under  the  statute  in  the  widow's 
stead  in  his  own  right  and  name;  that  the  statute  in  relation  to  assignments 
is  broad  enough  to  empower  him  to  use  any  remedy  to  enforce  his  rights  in 
his  own  name  that  the  widow  might  have  used  had  no  assignment  to  him 
been  made.  How.  St.  §  7344.  The  right  of  dower,  until  it  is  legally  and 
duly  assigned,  is  a  right  vesting  in  action  only.  It  has  been  held  in  tliis 
statCL  to  be  a  mere  right  of  action,  and  nothing  more.  Hayner  v.  Lee,  20 
Mich.  384.  And  the  general  rule  is  that  it  cannot  be  aliened  so  as  to  enable 
the  grantee  to  bring  an  action  therefor  in  his  own  name.  The  widow  may 
release  her  dower  to  the  terre-tenant,  so  as  to  bar  herself,  but  she  cannot  in- 
vest any  other  person  with  a  legal  title  thereto  until  it  has  been  assigned. 
2  Scrib.  Dower,  42,  and  cases  there  cited.  The  right  of  dower  attends  the 
estate,  and  it  is  only  severed  by  assignment.  After  such  severance  by  as- 
signment, it  becomes  then  subject  to  sale  and  transfer,  the  same  as  other  life 
estates,  but  not  before.  The  widow  may  release  it  to  the  owner  of  the  fee, 
so  as  to  unite  it  with  the  fee,  but  she  cannot  alien  or  transfer  it  to  a  stranger 
to  the  title. 

It  has  been  held  in  some  of  the  states  that  if  a  widow  sell  her  right  to 
dower  before  assignment,  the  purchaser  may  maintain  a  writ  of  dower,  and 
compel  an  assignment,  in  a  suit  in  her  name,  although  it  is  really  for  his 
benefit.  Rohie  v.  Flanders,  33  K.  H.  524;  Lamar  v.  Scott,  4  Rich.  516; 
Thomas  v.  Simpson,  3  Pa.  St.  60;  Rowe  v.  Johnson,  19  Me.  146.  And  it  has 
also  been  held  that  courts  of  equity  will  enforce  such  a  conveyance,  made  be- 
fore assignment,  in  a  proceeding  by  the  purchaser  against  the  heirs  and  the 
'Widow,  the  assignee  or  grantee  being  considered  as  succeeding  to  ttie  widow's 
rights  in  the  premises;  and  courts  have,  in  such  ciises,  decreed  an  admeas- 
urement of  the  dower  as  against  the  heirs,  and  compelled  a  new  conveyance 
from  the  widow  after  such  assignment  or  admeasurement.  Potter  v.  Everett, 
7  Ired.  Eq.  152;  Wilson  v.  McLenghan,  McMul.  Eq.  35;  3faccuhbin  v.Crom- 
tDclI,  2  Har.  &  G.  443.  But  we  are  unable  to  find  any  authority  authorizing 
ejectment  to  be  brought  by  one  purchasing  the  right  of  dower  before  its  as- 
signment, either  in  the  name  of  the  purchaser  or  the  widow. 

At  the  common  law  the  widow  could  not  bring  ejectment  before  assign- 
ment; and  under  our  statute,  as  heretofore  shown,  authorizing  her  to  do  so, 
no  provision  is  made  for  any  other  person  to  use  the  action  in  her  place  or 
stead.  The  admeasurement  proceedings  are  the  same  as  those  in  the  probate 
court,  which  seem  to  contemplate  that  the  widow  must  be  a  party.  In  these 
proceedings  there  are  opportunities  for  questions  to  arise  that  could  not  be 
well  determined  unless  she  was  a  party.  Our  ejectment  statute  was  talcen 
from  New  York,  and  it  has  been  held  there  that  their  statute  has  not  changed 
the  character  of  the  dower  interest;  that  it  still  remains  as  before, — simply  a 
right  in  action,  and  not  a  vested  interest,  until  assignment.  Yates  v.  Pad- 
dock, 10  Wend.  529. 

We  do  not  think  that  the  legislature  intended  that  the  statute  empow- 
ering assignees  to  sue  in  their  own  names  should  apply  in  a  case  like  the 
present.  While  unassigned  dower  is  spoken  of  as  a  right  in  action,  yet  it 
never  justified  an  action  in  any  shape  beyond  the  special  proceedings  for  its 
assignment  and  admeasurement.  And  the  statute  authorizing  the  widow  to 
bring  ejectment  before  the  dower  is  assigned  clearly  does  not  contemplate  any 
proceedings  after  judgment  to  admeasure  the  dower,  save  in  her  interest  and 
as  to  her,  as  it  expressly  provides  that  the  same  proceedings  shall  be  taken  as 
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in  probate  court,  which  proceedings  are  framed  entirely  upon  the  assumption 
that  the  assignment  is  to  be  made  to  the  widow  alone.  How.  8t.  g§  5740- 
5743.  And  it  is  not  to  be  admitted  that  an  assignee  or  grantee  before  such 
assignment  could  call  upon  the  probate  court  to  admeasure  and  set  off  to  him 
the  dower  of  the  widow,  under  these  statutes.  It  seems  to  us  that  the  stat- 
ute of  ejectment  forbids,  by  necessary  implication,  its  use  to  recover  unas- 
signed  dower  by  any  other  person  than  the  widow;  and  we  do  not  deem  it 
within  our  province  to  Increase  her  right  to  transfer  this  interest,  or  to  en- 
large the  remedy  for  its  recovery.  This  is  for  the  legislature,  and  not  for 
the  courts.  The  Judgment  of  the  court  below  is  therefore  affirmed,  with 
costs. 
(The  other  justices  concurred.) 


BiCHARDS  V.  Washington  F.  &  M.  Ins.  Co. 

Filed  April  8,  1886. 

1.  PiBE  Ihsubawcb— Fkaudulbnt  Conckalmekt— Ovbw. 

The  failure  of  the  insured  to  mention  that  there  was  a  brick  oven  in  a  part  of  the 
building  insured  cannot  be  presumed  to  be  a  fraudulent  concealment  that  will  viti- 
ate a  policy,  especially  where  the  agent  of  tlie  company  knew  of  its  existence,  and 
was  acquainted  personally  with  the  surroundings  of  the  insured  property.^ 

2.  Same— Pbemisbb  Used  fob  Stobbs— Bakery—Restaubaht. 

When  the  premises  insured  are  described  as  used  for  a  residence  and  stores,  the 
fact  that  a  bakery  and  a  restaurant  were  located  in  the  building  will  not  render  the 
policy  void.* 

Error  to  Cass, 

Howell  c&  Carr^  for  plaintiff.    E.  C.  Chapin,  for  defendant  and  appellant. 

Campbell,  C.  J.  March  7,  1855,  plaintiff  procured  insurance  from  de- 
fendant's agent.  Judge  Clisbee,  at  Cassopolis,  on  a  brick  building  in  that 
place,  consisting  of  two  stores  on  the  ground  floor  and  a  residence,  above,  the 
latter  being  occupied  by  plaintiff  and  his  family.  One  of  the  stores  was  oc- 
cupied by  G.  y.  Bailey  as  a  general  store  for  dry  goods,  groceries,  and  other 
articles.  The  other  was  used  as  a  restaurant  and  bakery,  and  had  a  large  brick 
oven  in  the  basement  On  the  twentieth  of  April,  1855,  the  premises  were 
destroyed  by  fire,  which  originated  in  Bailey's  store,  and  for  which  plaintiff 
was  in  no  way  responsible.  After  the  fire  plaintiff  made  his  proofs,  and  the 
only  objection  suggested  on  behalf  of  defendant  against  his  right  to  the  in- 
surance money  was  the  omission  to  state  in  his  application  for  insurance  the 
existence  of  the  brick  oven.  Having  sued  upon  the  policy,  a  plea  was  put  in» 
with  notice  under  the  general  issue  that  the  policy  was  issued  on  a  written 
application,  wherein  he  covenanted  that  his  answers  and  the  survey  thereon 
were  a  just  and  true  explanation  of  everything  material  to  the  risk,  and  that 
they  formed  part  of  the  policy,  and  in  case  any  untrue  answer  was  given  it  was 
to  be  void;  that  there  were  two  material  misrepresentations, — one  as  to  the 
proximity  of  a  wooden  building  represented  as  five  feet  distant,  and  the  other 
as  to  the  use  of  the  building  for  stores  and  residence;  and  that  by  means  of 
these  statements  he  secured  the  policy,  and  led  defendant  to  carry  the  risk,  at 
inadequate  rates. 

Upon  the  trial  it  appeared  that  the  policy  did  not  make  any  reference  to 
the  application,  although  it  contained  a  clause  that  whenever  a  policy  did 
refer  to  one  it  should  be  a  part  of  the  policy,  and  operate  as  a  warranty.  It 
contained  the  usual  clauses  concerning  the  effect  of  false  statements  and 
material  omissions  in  any  shape.    It  further  appeared,  without  dispute,  that 

1  See  note  at  end  of  case. 
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the  agent  at  Gassopolis  was  not  only  generally  familiar  with  the  premises, 
but  examined  them  for  himself,  saw  the  oven  and  its  surroundings,  and  knew 
the  relative  positions  of  the  buildings.  He  drew  up  and  filled  the  application 
and  plan  in  all  its  parts  himself,  without  any  help  or  suggestion,  and  plaintiff 
signed  it.  There  was  a  conflict  of  testimony  concerning  the  date  of  the  ap- 
plication,— whether  made  before  or  after  the  issue  of  the  policy.  There  was 
no  question  but  that  the  agent  acted  in  making  out  and  delivering  the  policy 
on  his  own  knowledge,  and  not  in  reliance  on  the  application,  concerning  the 
character,  position,  and  occupancy  of  the  building.  The  policy  was  not  issued 
at  the  home  office,  or  at  any  general  agency,  but  the  Gassopolis  agent  himself 
decided  upon  it,  and  issued  it  upon  his  own  authority.  He  testified  that  he 
did  not  regard  the  oven  as  increasing  the  risk.  The  general  state  agent  made 
no  objection  to  payment  except  because  of  the  oven.  He  did  not,  in  his  tes- 
timony, state  that  it  increased  the  risk,  but,  in  a  general  way,  referred  to  the 
rates  as  less  than  he^  thought  the  company  would  have  taken  on  the  brick 
building,  and  that  they  would  have  added  further  to  them  had  they  known 
the  nearness  of  the  wooden  building.  As  under  the  decisions  no  reliance  can 
be  had  on  objections  not  specified,  no  reference  need  be  had  to  any  of  the 
otker  claims  of  omission  or  false  suggestion,  although  the  court  charged  that 
if  plaintiff  deceived  the  agent,  or  colluded  with  him,  or  knowingly  or  por- 
p«sely  made  any  misrepresentations  or  withheld  any  material  facts,  and 
thereby  obtained  lower  rates,  he  could  not  recover.  The  jury  must  have 
negatived  any  such  conduct. 

The  court  held  that  if  the  application  was  made  out  after  the  policy,  it  could 
not  bear  upon  the  case;  and  this,  we  think,  was  correct,  as  it  only  appears 
in  the  pleadings  as  made  before  the  policy,  and  forming  a  part  of  it.  It  was 
also  held  that,  in  the  absence  of  fraud,  plaintiff  should  recover.  This  was 
also  correct,  as  the  plea  rested  entirely  on  that  defense.  But,  in  connection 
with  the  other  parts  of  the  charge,  the  jury  were  given  to  understand  that 
any  known  material  misrepresentation  or  concealment  would  amount  to  such 
fraud,  as  defined;  and  they  were  sufficiently  informed  of  their  duty  provided 
the  charge  was  right  in  regard  to  the  other  matters  now  to  be  referred  to. 

The  whole  controversy,  although  requests  were  presented  indifferent  forms, 
really  turned  on  how  far  plaintiff  could  rely  on  the  fact  that  Judge  Glisbee 
drew  up  the  application,  as  on  all  other  points  the  fault  was  negatived  by  the 
jury. 

The  two  alleged  errors  in  the  description  were  the  distance  between  an  ad- 
jacent wooden  building  and  the  brick  building,  and  the  represented  use  of 
the  brick  building.  The  only  thing  in  the  application  bearing  on  proximity 
is  a  printed  blank  of  diagram,  divided  into  squares  of  10  feet  each.  Upon 
that  diagram  the  size  of  each  building  is  marked  out,  and  colors  are  used  to 
designate  the  material.  In  the  printed  record  two  of  these  diagrams  are  in- 
serted,— one  in  the  application,  and  one  in  the  agent's  report  to  the  com- 
pany. No  questions  are  asked  or  answered  in  the  application  on  the  subject. 
In  both  diagrams  the  wooden  building  would  appear  to  be  about  five  feet 
from  the  brick;  but  in  both  of  them  two  other  wooden  buildings  are  repre- 
sented as  nearly  10  feet  nearer  than  they  actually  are.  In  the  agent's 
report,  made  immediately  after  the  policy  issued,  the  questions  are  more 
searching  than  those  on  the  application,  and  the  answers  are  explicit,  and  it 
appears  just  how  far  off  each  wooden  building  was,  and  the  building  nearest 
is  stated  to  be  adjoining.  The  company  itself  could  not  mistake  this  infor- 
mation, assuming  that  it  could  have  objected  to  a  misstatement  in  the  appli- 
cation. 

The  other  objection  is  that  the  use  of  the  building  is  stated  to  be  for  stores 
and  residence,  and  that  a  restaurant  and  bakery  is  not  a  store.  The  ques- 
tion presented  cannot  be  regarded  as  whether  this  language  is  technically  ac- 
curate.   It  can  only  be  material  if  so  inaccurate  as  to  mislead  to  the  extent 
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of  probable  prejudice  and  injury.  The  word  "store"  is  commonly  used  in 
this,  country  jis  the  equivalent  of  the  English  word  "shop,"  which  is  very 
generally  applied  to  what  we  call  a  "bakery,"  as  it  is  to  any  room  or  building 
where  any  kind  of  article  of  traffic  is  sold.  The  American  word  "store"  ap- 
plies to  the  building,— -the  name  more  strictly  belonging  to  the  collection  of 
wares  within  it.  The  English  "shop"  is  the  building  itself,  as  distinguished 
from  a  place  of  sale  which  is  open,  like  a  "stall."  llich.  Diet,  "shop."  A 
"restaurant"  has  no  more  defined  meaning,  and  is  used  indiscriminately  for 
all  places  where  refreshments  can  be  had,  from  the  mere  eating-house  or  cook- 
shop  to  the  more  common  shops  or  stores,  where  the  chief  business  is  vend- 
ing articles  of  consumption  and  confectionery,  and  the  furnishing  of  eatables 
to  be  consumed  on  the  premises  is  subordinate.  The  testimony  does  not  in- 
dicate that  a  restaurant  or  a  bakery  is  more  dangerous  than  any  other  gro- 
cery or  provision  store,  and  the  fact  that  the  impropriety  of  using  the  phrase 
"store"  does  not  appear  to  have  occurred  to  either  the  general  or  local  agent, 
or  to  any  one  else,  until  this  suit  was  brought,  is  reason  enough  against  our 
attempting  to  declare,  as  matter  of  law,  that  the  word  is  dangerously  mislead- 
ing, and  a  misrepresentation.  Those  gentlemen  are  both  intelligent,  and 
acquainted  with  the  usages  of  correct  language,  and  if  dictionary  makers  fail 
to  approve  certain  uses,  it  does  not  follow  that  the  people  who  resort  to  them 
are  wrong,  or  that  they  do  not  know  what  they  mean  by  their  own  terms. 
Neither  have  we  any  right  to  say,  as  a  matter  of  law,  that  a  brick  oven  is  so 
unusual  that  a  failure  to  mention  its  existence  in  a  house  or  other  building 
is  presumptively  fraudulent.  It  is  not  many  years  since  such  ovens  were  found 
in  all  comfortable  dwellings,  as  well  as  in  bake-shops  and  other  places  where 
cooking  is  done,  and  their  presence  was  taken  for  granted,  and  not  deemed 
hazardous.  These  mattei*s,  therefore,  cannot  be  dealt  with  theoretically.  The 
burden  was  upon  defendant  to  show  that  plaintiff  had  made  material  conceal- 
ments or  misrepresentations.  It  is  therefore  of  the  first  importance  to  know 
how  far  he  can  rely  on  the  action  of  Judge  Glisbee,  the  agent  who  insured 
him. 

This  case  stands  before  us  entirely  free  from  any  of  the  complications 
arising  from  the  duty  of  membei*s  of  mutual  insurance  companies  to  know 
their  rules  and  by-laws  and  the  conditions  of  membership.  Neither  is  it  af- 
fected by  those  rules  which  have  sometimes  been  applied  to  applications  which 
are  to  be  transmitted  elsewhere  to  procure  insurance  from  a  home  ofiice. 
Where  a  local  agent  has  authority  to  issue  policies  himself,  the  applicant  for 
insurance,  in  the  absence  of  fraud,  may  generally  deal  with  him  as  he  would 
with  the  officers  of  the  insurance  company,  and  rely  on  his  conduct  as  he 
could  on  theirs.  He  was  not  bound,  in  the  present  case,  to  tell  the  agent 
what  the  agent  assumed  to  know,  and  did  know;  or  to  assume  that  it  was 
Iiis  duty  to  consider  as  material,  and  to  express  in  words,  what  the  agent 
knew,  and  did  not  treat  as  material  or  necessary  to  be  written  down.  When 
the  undisputed  facts  show,  as  they  did  here,  that  there  is  not  a  single  fact  re- 
lied on  that  was  not  fully  known  to  Judge  Clisbee,  and  that  he,  with  knowl- 
•edge  of  them  all,  prepared  such  an  application  as  he  regarded  as  proper  and 
complete,  and  then  acted  upon  his  own  knowledge  in  taking  the  risk,  there 
is  nothing  left  of  the  case,  and  all  the  other  questions  become  immateriiil,  un- 
less he  and  plaintiff  were  in  collusion  to  commit  a  fraud,  which  was  not 
charged  by  the  company,  and  which  is  negatived  by  the  verdict.  Our  own 
decisions  cited  on  the  argument  need  not  be  repeated  on  this  head. 

The  views  we  have  expressed  render  it  needless  to  go  over,  one  by  one,  the 
-assignments  of  error,  which  are  all  covered  by  them.  We  think  the  jury 
could  have  been  allowed  to  reach  no  other  conclusion,  and  the  judgment  must 
.be  affirmed. 

(The  other  justices  concurred.) 


Digitized  by  VjOOQ IC 


Mich.]  FIRST   NAT.  BAKK  V.  CARSON.  68^ 

NOTE. 

"Where  an  insurance  agent  fully  knew  the  purposes  for  which  the  premises  insured 
were  used,  this  would  not  excuse  the  insured  from  knowingly  making  false  statements 
as  to  such  use  and  occupation  in  the  proof  of  loss.  Hansen  v.  American  Ins.  Co.» 
(Iowa,)  11  N.  W.  Rep.  670. 

Whether  an  insurance  company  can  be  allowed  to  set  up  as  a  defense  the  falsity  of 
representations  other  than  those  which  have  been  reduced  to  writing,  and  a  copy  thereof 
attached  to  or  indorsed  on  the  policy,  gvssre.  Wallace  v.  Council  Bluffs  Ins.  Co., 
(Iowa,)  23  N.  W.  Rep.  302.  See  Ellis  v.  Council  Blufls  Ins.  Co..  (Iowa,)  20  N,  W.  Rep. 
782. 

A  representation  as  to  a  material  fact  in  an  application  for  a  policy  of  fire  insurance 
need  not  be  both  fraudulent  and  false  to  vitiate  insurance ;  it  is  sufficient  that  the  rep- 
resentation be  false.    Bobbitt  v.  Liverpool,  London  &  Globe  Ins.  Co.,  66  N.  C.  70. 


First  Nat.  Bank  of  Port  Huron  v,  Carson. 

Filed  April  8,  1886. 

1.  Pbomissoby  Note — Certainty — Amount — Time. 

A  promissory  note  must  be  certain  as  to  the  sum  to  be  paid  and  the  time  of  pay- 
ment. 

2.  Same — Invalid  Note— Effect  as  a  Contract— Chose  in  Action. 

An  instrument  intended  as  a  promissory  note,  but  not  satisfying  the  requisites  of 
one,  may,  if  valid,  be  proved  as  a  contract  and  assigned  as  such;  but  the  assignee 
will,  in  such  case,  succeed  to  only  such  rights  as  the  payee  had,  the  title  so  trans- 
ferred being  only  an  equitable  one. 

3.  Same— Alteration  after  Execution— Insertion  of  Rate  of  Interest. 

A  note  intended  to  bear  interest  at  a  certain  rate  per  cent,  is  not  affected  by  the 
insertion  of  that  rate  after  its  execution,  such  an  alteration  not  being  a  material 
one,  so  as  to  invalidate  the  note.^ 

Error  to  St.  Clair. 

Steoensons  <fe  Phillips^  for  plaintiff.  George  P.  Voorheis,  for  defendant 
and  appellant. 

Sheravood,  J.  This  case  originated  in  justice's  court,  where  a  trial  was 
had  without  a  jury,  and  a  judgment  was  rendered  in  favor  of  the  plaintiff  for 
$200,  besides  costs.  The  defendant  took  an  appeal  to  the  circuit  court  for 
the  county  of  St.  Clair,  when  the  cause  was  again  triecj  before  the  court  with- 
out a  jury,  and  the  plaintiff  recovered  a  judgment  against  the  defendant  for 
$234  damages,  with  his  costs  to  be  taxed,  and  the  defendant  now  brings  error. 
The  facts  were  found  by  the  circuit  judge,  and  are  substantially  as  follows, 
viz.: 

(1)  The  plaintiff  is  a  duly-organized  national  bank,  doing  business  in  the 
city  of  Port  Huron. 

(2)  That  L.  &  N.  Phenix,  in  1883,  were  a  firm  engaged  in  the  sale  of  agri- 
cultural implements  and  musical  instruments. 

(3)  That  on  the  twentieth  day  of  October,  1883,  said  firm  sold  to  the  de- 
fendant a  Weber  piano,  for  the  sum  of  $465,  to  be  paid,  $65  in  cash,  and  the 
$400  in  four  notes  of  $100  each,  and  to  become  due  in  three,  six,  nine,  and 
twelve  months  from  date,  respectively.  The  notes  were  all  alike,  except  as 
to  date  of  payment.    The  following  is  a  copy  of  the  second,  note: 

"$100.00.  Sanilac,  Mich.,  October  26, 1883. 

"On  or  before  the  twentieth  day  of  April,  1884,  for  value  received  in  one 
Weber  piano,  Ko.  2,148, 1  promise  to  pay  to  the  order  of  L.  &  N.  Phenix,  at 
the  First  National  Bank,  Port  Huron,  one  hundred  dollars,  with  interest  at 
the  rate  of  7  per  cent,  per  annum,  payable  annually  until  maturity;  and  if 

^  See  note  at  end  of 
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not  then  paid,  at  the  rate  of  8  per  cent,  per  annum,  payable  annustllj  from 
date.  It  is  expressly  understood,  and  I  hereby  agree,  that  the  above-men- 
tioned piano  shall  remain  the  property  of  L.  A  N.  Phenix  until  fully  paid  for; 
and  that  they,  or  their  authorized  agent  or  attorney,  may  take  possession  of 
the  same  at  any  time;  and  for  that  purpose  may  enter  upon  whatever  premises 
it  may  be  on  at  any  time  thereafter,  sell  at  public  or  private  sale,  and  apply 
the  proceeds,  after  deducting  all  their  expenses  in  taking  possession  of  and 
selling  the  same,  towards  the  payment  of  this  note.  I  further  agree  that  in 
case  of  any  removal  from  the  county  of  Sanilac,  or  the  sale  or  removal  of  the 
above-mentioned  property,  then  this  note  shall  become  due. 
*' Sanilac  County,  Mich.  Jans  Gabson." 

Indorsed  on  the  note  is — 

"For  value  received  we  guaranty  the  payment  of  the  within  at  maturity. 
'' Dated  October  29,  1888.  L.  &  N.  Phenix." 

(4)  That  the  notes  when  made  and  delivered  to  the  said  L.  &  N.  Phenix 
did  not  have  the  blank  space  after  the  words  "the  rate  of"  and  before  the 
words  "per  cent."  filled  with  anything,  and  that  the  figure  "7"  was  inserted 
therein  after  the  making  and  delivery  of  the  notes  by  some  third  person. 

(5)  That  said  L.  &  N.  Phenix,  in  the  usual  course  of  business,  discounted 
the  four  notes,  before  any  of  them  became  due,  to  the  plaintiff^  and  received 
of  the  plaintiff  their  full  face  value,  without  notice  of  any  change  in  them  in 
any  particular,  and  that  there  was  no  indication  upon  their  face  of  any  such 
change  having  been  made. 

(6)  That  the  defendant  paid  the  first  note  when  due,  without  seeing  the 
notes:  but  on  being  notified  that  the  notes  drew  interest  at  7  per  cent,  from 
date,  paid  the  accumulated  interest  thereon,  but  claimed  the  notes  did  not 
draw  interest  when  made  and  executed. 

(7)  That  when  the  other  notes  became  due  she  refused  to  pay  them  because 
they  had  been  altered  in  the  respect  seated;  that  the  defendant  has  never  paid 
anything  on  the  last  three  notes,  or  for  the  piano;  and  that  the  plaintiff  has 
never  offered  to  surrender  the  notes  to  the  defendant. 

(8)  That  before  the  commencement  of  this  suit  the  Phenixes,  without  any 
further  consideration,* made  and  executed  the  following  assignment  to  the 
plaintiff,  viz. : 

"For  value  received,  we  hereby  sell,  assign,  transfer,  and  set  over  unto  the 
First  National  Bank  of  Port  Huron  all  our  right  and  cause  of  action  against 
Jane  Carson,  of  Carson ville,  Sanilac  county,  for  the  purchase  price  of  one 
Weber  piano,  sold  her  on  or  about  October  26,  1883,  the  purchase  price  of 
which  was  four  hundred  and  fifty  dollars,— $100  and  interest  payable  in 
three  months  after  October  26, 1883;  SlOO  and  interest  payable  in  six  months 
after  October  26,  1883;  8100  and  interest  payable  in  nine  months  after  Oc- 
tober 26,  1883;  and  $100  and  interest  payable  in  twelve  months  after  Oc- 
tober 26,  1883.  And  we  do  hereby  authorize  the  said  First  National  Bank 
of  the  city  of  Port  Huron  to  demand,  recover,  and  collect  of  said  Jane  Carson 
the  price  of  said* piano  as  agreed  to  be  paid,  and  to  bring  any  action  or  ac- 
tions that  may  be  necessary  to  collect  the  same,  in  our  name  or  otherwise,  at 
its  own  costs  and  expense.  We  also  hereby  assign  and  transfer  to  said  bank 
the  four  notes  given  by  Jane  Carson  for  said  purchase  price,  dated  October 
26, 1883,  and  all  our  right,  title,  or  claim  to  the  piano  aforesaid. 

''Dated  July,  1884."  [Signed  by  the  payees  in  notes.] 

It  is  further  found  that  no  further  agreement  was  entered  into  between  the 
parties;  and  that  by  the  stipulation  the  note  should  be  received  for  no  other 
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pui-pose  than  is  stated  therein;  and  that  the  payees  named  in  the  note  have 
not  been  in  Port  Huron  since  February,  1884,  they  having  left  the  city. 

The  foregoing  facts  and  findings  by  the  coart  were  all  stipulated  in,  and 
constitute  all  the  testimony  offered,  except  that  the  notes  were  submitted  to 
the  court  for  inspection;  and  upon  these  findings  the  circuit  judge  says  that 
*'the  court  concludes  from  the  facts  so  agreed  upon,  and  from  an  inspection 
of  the  notes  therein  referred  to  and  filed  in  the  cause,  that  the  insertion  of 
the  figure  <  7  Mn  the  interest  clause  contained  in  the  body  of  said  notes,  al- 
though admitted  to  have  been  done  after  said  notes  had  been  made  and  de- 
livered by  said  defendant  to  the  payee  therein  named,  was  not  such  a  material 
alteration  as  to  render  said  notes  void  in  the  hands  of  the  plaintiff,  and  that, 
therefore,  the  said  defendant  did  undertake  and  promise  in  manner  and  form 
as  the  plaintiff  hath  in  its  declaration  complained  against  her."  The  excep- 
tion to  this  conclusion  of  law  raises  the  only  question  presented  in  the  case. 

The  declaration  in  the  case  was  a  verbal  one,  put  in  before  the  justice,  and 
contained  the  common  counts  in  assumpsit;  also  a  count  upon  the  second 
and  third  notes,  and  still  another  for  the  purchase  price  of  the  piano;  also 
averring  an  assignment  of  the  purchase  price  to  the  plaintiff.  Defendants 
contest  the  right  of  the  plaintiff  to  recover  (1)  upon  the  ground  that  the  notes 
are  not  negotiable,  and  no  recovery  can  be  had  under  the  common  counts;  (2) 
that  there  is  no  proper  indorsement  of  the  notes  to  the  plaintiff  sufficient  to 
enable  it  to  maintain  an  action  thereon;  (3)  because  the  notes  have  been  ma- 
terially changed  since  they  were  made  and  executed,  and  are  therefore  void ; 
(4)  that  the  plaintiff  cannot  abandon  the  notes  and  sue  for  the  purchase  price. 

The  first  question  presented  of  information  is  as  to  the  true  character  of 
the  instrument  sued  upon.  I  do  not  think  the  contract  is  a  negotiable  prom- 
issory n()te.  A  promissory  note  must  be  certain  as  to  the  sum  to  be  paid, 
and  the  time  of  payment.  In  this  case  the  sum  is  sufficiently  cei-tain,  but 
the  time  of  payment  is  not.  It  is  made  dependent,  until  the  contract  matu  res, 
upon  the  fact  of  whether  the  defendant  shall  sell  or  remove  the  property  for 
which  the  contract  was  made.  Such  a  degree  of  uncertainty  is  not  allowable 
in  a  promissory  note.  Story,  Bills  &  Notes,  8  20;  Bailey,  Bills,  1;  Fralick 
V.  Norton,  2  Mich.  130;  Beardsleyy.Horton,  3  Mich.  666;  Smiths.  Kendall, 
9  Mich.  243;  Bank  v.  Purdy,  22  N.  W.  Bep.  93.  The  instruments,  however, 
not  being  notes,  may,  if  valid,  be  proved  as  contracts,  and,  if  duly  assigned, 
plaintiff  may  recover  thereon,  though  under  these  circumstances  the  plaintiff 
can  claim  nothing  that  the  payees  in  the  instrument  could  not,  the  title  so 
transferred  being  only  an  equitable  one. 

The  next  question  of  importance  is,  what  was  the  effect  of  the  alleged  alter- 
ation of  the  notes  by  inserting  the  figure  "7?"  It  does  not  appear  from  the 
record  that  it  was  inserted  by  either  of  the  parties  to  the  instrument,  or  by 
the  plaintiff;  but  there  seems  to  be  no  question  but  that  the  figure  "7"  was 
inserted  after  the  note  was  made  and  delivered.  Was  the  alteration  a  material 
one?  because  if  it  was  not,  under  the  circumstances  appearing  in  the  find- 
ings, it  could  not  affect  the  validity  of  the  contract  as  between  the  parties  to 
this  suit.  2  Pars.  Cont.  223-231,  and  cases  cited;  Qoodenow  v.  Curtis,  33 
Mich.  508;  Vogle  v.  Ripper,  34  111.  100;  Elliott  v.  Blair,  47  III.  344.  The 
filling  the  blanks  in  the  notes  with  the  figure  "7"  in  no  way  affected  the  legal 
meaning  or  construction  of  the  instruments.  It  neither  increased  nor  lessened 
the  amount  the  contract  was  for  the  payment  of.  The  notes  drew  interest 
by  their  terms  at  7  per  cent,  before  the  change  was  made.  Tiie  legal  effect 
of  the  notes  was  the  same  before  as  after  the  change,  and  their  payment 
cannot,  therefore,  be  avoided  by  reason  of  the  alteration  claimed;  it  was 
an  immaterial  one.  Fisher  v.  Dennis,  6  Cal.  577;  Visher  v.  Webster,  8  Cal. 
109;  Holmes  v.  Trumper,  22  Mich.  429. 

As  to  the  point  made  that  the  indorsement  is  insufficient  to  transfer  the 
notes  to  the  plaintiff,  we  need  not  now  determine  that  question.    It  seems 
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very  clear,  however,  that  the  assignment  made,  not  only  of  these  notes,  but 
of  the  claim  upon  which  they  were  founded,  to  the  plaintiff,  was  entirely  suf- 
ficient to  enable  the  plaintiff  to  maintain  this  suit;  and  the  declaration,  though 
informal,  under  the  liberal  rule  of  construction  adopted  in  the  courts  when 
it  originated,  was  all  that  was  needed  to  cover  the  plaintiff's  case,  so  long  as 
it  was  not  demurred  to.     Hartford  v.  Holmes,  3  Mich.  460. 

The  findings  upon  the  facts  were  sufficient  to  support  the  judgment,  even 
though  there  had  been  a  material  alteration  of  the  notes,  the  plaintiff  hav- 
ing obtained  a  transfer  to  it  of  the  claim  for  which  the  notes  were  given. 

In  no  view  that  I  have  been  able  to  take  can  I  discover  how  the  defense 
made  in  the  case  can  be  sustained,  and  the  judgment  must  be  affirmed. 

(The  other  justices  concurred.) 

NOTE. 

Where,  by  the  terms  of  a  proniissory  note,  it  was  not  to  draw  interest,  inserting  the 
figure  *•  7  "  in  a  blank  in  the  note,  to  indicate  the  rate  of  interest,  held  to  be  a  material 
alteration,  and  to  avoid  the  note.    Davis  v.  Henry,  (Neb.)  14  N.  W.  Rep.  623. 

The  alteration  of  a  promissory  note  afi«r  delivery,  by  filling  a  blank  left  therein,  so 
as  to  make  the  note  draw  interest  at  10  per  cent.,  will  not  invalidate  stich  note  in  the 
hands  of  a  &ana)!c/«  indorsee  for  value,  before  maturity.  Raiubolt  v.  Eddy,  31  Iowa» 
440. 

The  altei'ation  of  a  promissory  note  after  delivery  by  inserting  the  words,  •'  the  note 
fi-om  and  after  its  maturity  shall  draw  10  per  cent,  interest,"  is  a  material  alteration^ 
and  vitiates  the  note.    Wyerhauser  v.  Dun,  (N.  Y.)  2  N.  E.  Rep.  275. 


Ghipman  v.  Kellogg.  * 

Filed  April  8,  1886. 

1.  Evidence — Deceased  Trustee — Declarations  and  Admissions— Books  of  Trust. 

The  books  of  the  trust,  kept  by  a  deceased  trustee,  and  his  declarations  and  admis- 
sions on  the  subject,  are  admissible  to  show  the  condition  of  the  fond,  and  the  rec- 
ognition of  a  claim,  if  not  barred. 

2.  Assia KM ent— Trustee — Sale  by  CJonsbnt  of  All  the  Property — Rights  of  Parties. 

In  all  cases  where  the  whole  property  is  put  in  the  hands  of  the  person  entitle<l 
to  the  remainder,  it  is  the  duty  of  the  claimant  to  take  some  steps,  by  demand  or 
otherwise,  before  the  trustee  can  be  put  in  fault,  and  made  liable  to  an  action. 

Error  to  Berrien. 

Edward  Bacon,  for  plaintiff.  James  A.  Kellogg,  for  defendant  and  ap- 
pellant. 

Campbell,  G.  J.  Plaintiff  presented  a  claim  against  the  estate  of  Henry 
F.  Kellogg,  deceased,  which  was  carried  by  appeal  from  the  commissioners 
to  the  circuit  court  for  the  county  of  Berrien,  where  he  obtained  judgment. 
Error  is  brought  by  the  estate.  The  claim  arose  out  of  an  assignment  for  the 
benefit  of  creditors,  made  May  11,  1876,  by  the  firm  of  A.  B.  Chipman  &  Son 
to  decedent,  which  was,  by  its  terms,  made  to  except  the  statutory  exemptions 
of  the  partners,  who  were  plaintiff,  and  Gordon  Chipman,  to  whose  right 
plaintiff  has  become  entitled.  The  assigned  property  included  a  stock  of 
goods  and  some  claims  and  securities.  In  order  to  facilitate  a  sale,  the  as- 
signors consented  to  have  the  whole  stock  sold  together,  and  to  receive  the 
amount  of  their  exemption  from  the  proceeds  of  the  trust.  A  sale  was  made 
shortly  after,  and  the  price  was  received  during  that  and  the  next  year.  The 
parties  all  acted  upon  the  idea  that  there  was  but  one  exemption,  to  the  extent 
of  $250,  and  decedent  turned  over  notes  out  of  which  that  amount  was  col- 
lected. Subsequently  a  decision  of  this  couit  held  that  each  partner  owned 
an  exemption,  and  in  1882  a  demand  was  made  against  the  assignee.  The 
court  found  there  was  a  balance  of  assigned  funds  in  the  hands  of  the  estate 
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of  987.66  which  plaintiif  was  entitled  to,  but  that  under  the  circumstances 
there  was  no  claim  for  any  more,  and  gave  judgment  for  that  amount. 

The  only  substantial  question  in  the  case  is  whether  the  action  is  barred  by 
the  statute  of  limitations.     We  think  there  is  no  doubt  of  the  admissibility 
of  the  books  of  the  trust  kept  by  decedent,  and  of  his  declarations  and  ad-  ^ 
missions  on  the  subject,  to  show  the  condition  of  the  fund,  and  the  recog- 
nition of  the  claim  if  not  barred. 

It  is  claimed  by  defendant  that  immediately  on  the  collection  by  the  as- 
signee of  money  enough  from  the  assets  to  pay  the  exemption  he  became, 
without  further  ceremony,  liable  in  an  action  for  money  had  and  received,  so 
that  the  statute  then  began  to  run.  It  is  not  found  by  the  court,  and  the 
testimony  does  not  make  out  very  clearly,  that  all  the  money  for  the  goods 
was  received  six  years  before  the  assignee  died;  but  there  was  perhaps  testi- 
mony authorizing  a  request  to  find  the  law  on  that  basis.  But  the  court 
finds  expressly  that  $250  of  the  exemption  claim  was  paid  by  notes  turned 
over,  and  there  is  no  finding  when  this  was  done,  except  that  it  was  done 
before  the  parties  found  out  they  were  entitled  to  S500.  It  is  entirely  con- 
sistent witti  a  payment  within  six  years,  and  there  is  no  charge  asked,  or  ex- 
ception taken,  which  would  cover  the  question  of  the  effect  of  this  payment 
to  postpone  the  operation  of  the  statute.  But  we  think  the  court  took  a 
proper  view  of  the  case  in  treating  the  claim  as  falling  within  the  trust,  and 
as  attaching  to  the  trust  fund. 

It  was  held  in  Sheldon  v.  Rounds^  40  Mich.  425,  that  where  an  assign- 
ment is  made  of  property  subject  to  exemption,  and  from  which  the  exempt 
part  has  not  been  selected,  the  exempt  interest  comes  of  necessity  within  the 
body  of  the  trust,  until  steps  are  taken  for  its  separation.  That  was  a  case 
in  bankruptcy,  but  the  rule  is  applicable  to  all  cases  where  the  whole  property 
is  put  in  the  hands  of  the  person  entitled  to  deal  with  the  remainder.  Un- 
der such  circumstances  it  is  the  duty  of  the  claimant  to  take  some  steps,  by 
demand  or  otherwise,  before  the  trustee  can  be  put  in  fault,  and  made  liable 
to  an  action.  In  the  present  case,  from  the  finding,  it  appears  that  no  de- 
sire was  expressed  to  have  the  assignee  pay  over  more  than  $250;  and  that 
by  the  mutual  but  mistaken  belief  of  both  parties  no  objection  was  raised  to 
treating  the  remainder  aa  subject  to  the  general  purposes  of  the  assignment; 
but  the  fund  remained  subject  to  this  exemption  until  exhausted,  as  it  was 
contained  on  the  face  of  the  assignment  itself,  and  plaintifl^  stood  on  the  same 
footing  as  any  other  beneficiary  of  a  trust.  His  interest  was  in  the  fund 
itself,  and  not  a  mere  personal  demand  against  the  trustee;  and  the  court  be- 
low held  rightly  that  while  he  lost  all  claim  to  so  much  of  the  assets  as  had 
been  used  by  his  consent  in  derogation  of  his  claim,  he  had  a  right  to  the 
remnant  undisposed  of.  All  that  he  was  bound  to  show  was  his  preferred 
right,  and  the  existence  of  unexpended  money  to  apply  on  it  in  the  hands  of 
the  estate.    The  other  questions  ail  became  immaterial. 

The  judgment  must  be  affirmed,  with  costs,  and  the  result  certified  ao- 
eordingiy. 

(The  other  justices  concurred.) 


Godfrey  «.  Whitb, 

Filed  April  8, 1886. 

ICQinTT— JUHXBDTOnON— RiaHlS  AcnONABLS  AT  LaW. 

The  remedy  at  law  must  be  sotl^ht  to  the  exclusion  of  proceedings  in  eqnity  only 
in  those  cases  where  the  rights  of  the  parties  spring  from  legal  daties  ana  l^|al  ob- 
ligations. 
Sakk— Pabtitioh  of  Pbbboital  Pbopbbty. 

Courts  of  equity  have  exclusive  jurisdiction  in  soitB  for  the  partition  of  personal 
property. 

v.27N.w.no.7— 88 
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3.  Same— Aooouimyo— Whsh  Rbquuitb  bbfokb  Pabtition. 

It  is  only  when  a  partnership  relation  between  the  parties  sabsfsts  as  to  the  prop- 
erty sought  to  be  partitioned,  or  there  is  some  agreement,  express  or  implied,  be- 
tween them,  that  an  accounting  shall  be  had  before  a  dinsion  of  the  property  can 
be  made. 

Appeal  from  Kent. 

John  B.  More,  for  complainant.  Blair ,  Kingsley  dk  KleinTiaus,  for  defend- 
ant and  appellant. 

Sherwood,  J.  On  the  twenty-third  day  of  April,  1877,  the  defendant  and 
Amos  Kathbone  were  the  joint  owners  of  30  shares  of  the  capital  stock  of  the 
Continental  Improvement  Company,  a  corporation  organized  under  the  laws  of 
the  state  of  Pennsylvania.  The  said  Itathbone  and  the  defendant  owned 
equal  interest  in  the  stock,  but  it  was  all  issued  to  defendant,  and  is  still 
held  by  him,  and  stinds  in  his  name  upon  the  books  of  the  company.  Amos 
Bathbone  died  in  1882,  leaving  a  will,  which  was  probated  in  Kent  county 
in  December,  1882,  and  executors  named  in  the  will  were  duly  appointed  and 
qualified,  and  as  such  sold  and  duly  transferred,  for  the  consideration  of  $775, 
the  interest  of  said  Bathbone's  estate  to  the  complainant,  on  the  ninth  day  of 
July,  18^3.  After  this  purchase  the  complainant  applied  to  the  defendant 
for  a  division  of  the  stock,  which  was  refused,  and  thereupon  the  complain- 
ant filed  the  bill  in  this  case  for  the  purpose  of  obtaining  the  division  asked 
for;  setting  forth,  among  others,  the  foregoing  facts.  The  defendant  ap- 
peared and  answered,  contenting  himself  with  a  simple  denial  of  the  facts  set 
forth  in  tlie  bill  which  would  show  liim  guilty  of  the  injustice  charged,  and 
adding  thereto  the  following  averment,  viz.:  "And  this  defendant,  further 
answering,  says  that,  in  regard  to  his  dealings  with  the  complainant  in  the 
stock  of  said  corporation,  he  caused  to  be  transferred,  many  yeai*s  ago,  all  the 
stock  he  paid  for,  either  to  this  defendant  or  said  corporation ;  that  the  cer- 
tificate standing  in  his  name  was  the  individual  property  of  this  defendant; 
that  the  complainant  never  bargained  for  or  paid  any  consideration  for  the 
same,  or  any  part  thereof,  either  to  this  defendant  or  to  said  corporation;" 
and  the  defendant  further  avers  whatever  complainant's  rights  are  they 
are  subject  to  the  equities  existing  between  the  defendant  and  the  said  Amos 
Bathbone's  estate.  The  cause  was  heard  in  the  Kent  circuit,  before  Judge 
MoNTGOMEiiY,  upou  pleadings  and  proofs,  who  rendered  a  decree  granting 
the  relief  prayed.  » 

We  think  the  decree  made  was  entirely  proper  in  the  case.  The  testimony 
tends  to  show  that  for  a  series  of  years  previous  to  April,  1877,  the  said  Amos 
Bathbone  and  defendant  did  business  together  of  all  kinds,  nearly:  perhaps 
not  as  partners,  but  made  joint  purchases  of  land  and  other  property,  holding 
the  same  either  as  joint  tenants  or  tenants  in  common,  taking  the  title  to 
such  property  at  the  time  of  purchase,  sometimes  in  the  name  of  one  and 
sometimes  in  the  name  of  the  other,  and  often  in  the  name  of  both,  but  in 
all  of  which  the  interest  of  the  parties  was  equal.  In  this  manner  it  seems  the 
property  sought  to  be  partitioned  was  purchased.  On  the  said  twenty-third 
day  of  April,  1877,  a  settlement  was  made  between  the  parties,  and  all  the 
property  divided  except  the  above-mentioned  30  shares  of  Continental  Im- 
provement stock;  58  shares  of  the  Grand  Bapids  &  Indiana  Bail  road  stock,  and 
20  shares  of  Chicago  &  Michigan  Lake  Shore  Bailroad  stock.  These  three 
items  of  property  were  not  divided  at  the  time  of  the  settlement,  and  this  state- 
ment appears  in  the  agreement  made  between  the  parties  at  the  time  of  the 
settlement  in  relation  thereto:  "There  is  bertain  property  [meaning  these 
tliree  items  of  stock]  which  it  is  inconvenient  at  this  time  to  divide;  but  it  is 
hereby  agreed  between  the  parties  hereto  that  said  Bathbone  and  said  White 
are  the  joint  and  equal  owners  thereof,  and  that  the  same  shall  be  divided 
equally  between  them  as  soon  as  practicable." 
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In  the  division  made  each  party  took  a  portion  of  the  assets  as  his  share, 
and  each  assumed  a  portion  of  the  liabilities  of  the  parties,  each  guaranty- 
ing  the  other  against  the  payment  of  the  portion  he  assumed.  At  the  same 
time  the  following  agreement  was  made:  "Whereas,  Amos  Bathbone  and 
George  H.  White  have  this  day  settled  up  their  matters  and  divided  their 
property,  which  they  have  held  and  owned  together ;  and  whereas,  they  have 
operated  together  for  a  number  of  years,  and  taken  conveyances  of  land, 
sometimes  in  the  name  of  said  Bathbone  and  sometimes  in  the  name  of  said 
White,  and  the  same  has  been  from  time  to  time  conveyed,  sometimes  with 
warranty,  and  the  said  Amos  Bathbone  and  George  H.  White  have  been  and 
are  also  executors  of  the  estate  of  A.  D.  Bathbone,  deceased:  Now,  there- 
fore, the  said  Amos  Bathbone  and  the  said  George  H.  AVhite,  in  considera- 
tion of  the  premises,  each  with  the  other,  agree  that  they  shall  mutually  and 
equally  pay  and  discharge  all  obligations  and  liabilities  which  may  have  or 
will  hereafter  grow  or  arise  out  of  the  aforesaid  business  and  trust,  other 
than  those  respectively  aforesaid  by  them  in  a  certain  contract  of  even  date 
herewith,  executed  by  the  parties  hereto. " 

The  particular  reasons  why  it  was  not  convenient  to  make  division  of  the 
three  items  of  stock  at  the' time  of  the  settlement  does  not  appear  in  the  rec- 
ord. It  is  therefore  quite  probable  that  it  was  immaterial  to  this  issue. 
Neither  does  it  appear  that  the  defendant  ever  had  any  lien  or  claim  to  the 
estate's  undivided  half;  nor  that  the  stock  was  liable  in  any  way  to  any 
claim  made  by  the  defendant. 

The  counsel  for  defendant  depends  in  his  brief  upon  four  grounds:  (1) 
That  complainant's  remedy  is  complete  at  law,  and  that  equity  has  no  juris- 
diction; (2)  that  the  contract  under  which  complainant  derives  title,  between 
Biithbone  and  White,  is  entire,  and  cannot  be  split  up  so  as  to  allow  the  com- 
plainant, the  assignee  of  Bathbone's  rights,  to  call  lor  a  division  of  the  Con- 
tinental Improvement  stock  without  the  rest  of  the  undivided  stock  being 
embraceil  in  the  division  called  for;  (3)  that  White  has  a  right  to  an  account- 
ing between  the  Amos  Bathbone  estate  and  himself,  claiming  that  Bathbone 
has  not  paid  the  liabilities  assumed  by  him  in  the  contract  of  settlement;  (4) 
that  the  contract  to  divide  the  stock  is  entire,  and  that  White  is  not  bound 
to  perfoi*m  his  part  until  Bathbone  has  or  is  ready  and  willing  to  perform 
his,  and  that  the  former  is  not  bound  to  divide  any  part  of  the  stock  until 
Rathbone  or  his  executors  are  willing  to  divide  the  remainder. 

Courts  of  equity  have  exclusive  jurisdiction  of  suits  for  the  partition  of 
personal  property.  Freem.  Co-tenancy,  §  426;  Smith  v.  Smith,  4  Band. 
102;  Conover  v.  Earl,  26  Iowa,  167;  Marshall  v.  Crow,  29  Ala.  278;  Irwin 
V.  King,  6  Ired.  219;  Crapster  v.  Griffith,  2  Bland,  5;  Tinney  v.  Stehhins, 
28  Barb.  290;  Low  v.  Holmes,  17  N.  J.  Eq.  148.  This  is  true,  even  though 
the  defendant  denies  tlie  complainant's  title.  Weeks  v.  Weeks,  5  Ired.  Eq. 
118;  Smith  v.  Dunn,  27  Ala.  316;  Edwards  v.  Bennett,  10  Ired.  363.  We 
do  not  think  the  first  point  relied  upon  by  defendant  can  be  maintained.  The 
(Jemurrer  claimed  in  the  answer  upon  that  ground  does  not  appear  to  have 
been  brought  to  a  hearing  at  the  circuit.  This  is  not  a  case  to  enforce  a  con- 
tract for  the  sale  and  transfer  of  stock,  neither  is  it  a  case  to  compel  a  com- 
pany to  transfer  stock  on  its  books  to  the  name  of  the  assignee  or  purchaser, 
but  a  bill  to  compel  the  performance  of  an  equitable  duty  springing  up  and 
having  its  origin  in  the  equitable  relation  of  the  parties  to  the  property  in 
<][uestion,  after  the  parties  have  acknowledged  in  writing  the  existence  of 
such  equitable  relations.  It  is  only  when  the  riglits  of  parties  spring  from 
legal  duties  and  legal  obligations  that  the  law  steps  in  and  furnishes  the 
remedy  for  their  enforcement  to  the  exclusion  of  proceedings  in  equity;  and, 
even  in  those  cases,  where  the  legal  remedy  is  inadequate  to  afford  the  proper 
relief,  and  property  is  wrongfully  withheld  to  satisfy  the  just  claims  of  par- 
ties, and  beyond  the  reach  of  the  law,  equity  may  be  successfully  appealed 
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to,  and  will  furnish  the  necessary  assistance,  in  most  cases,  to  preven£  a 
failure  of  justice.    Low.  Transf.  Stocks.  §§  223,  225. 

The  second  and  fourth  grounds,  above  stated,  upon  which  the  defendant 
relies,  furnish  no  defense  in  this  case.  They  are  not  applicable  to  the  facts 
stated,  and  so  far  as  the  interest  of  Rathbone  and  White  in  the  three  items  of 
stock  is  concerned,  it  is  substantially  conceded;  but  whether  it  is  or  not,  the 
record  shows  it  was  not  a  partnership  one.  The  30  sliares  of  Continental  Im- 
provement stock  was  an  entire,  distinct,  and  separate  parcel  of  property,  hav- 
ing no  natural  or  necessary  connection  whatever  with  the  stock  in  the  other 
two  railroad  companies,  and  would,  in  any  sale  authorized  in  legal  proceed- 
ings, ordinarily  be  required  to  be  sold  separate  from  the  other  two  items  of 
undivided  property,  and  could  as  well  be  partitioned  by  itself  as  in  connec- 
tion with  the  other  two  parcels,  and,  in  fact,  there  might  be  very  satisfactory 
reasons  why  a  separate  partition  should  be  made.  No  lien  was  created  iu 
favor  of  either  of  the  parties  as  against  the  othera  under  the  relation  in  which 
they  held  the  property,  and  none  was  created  under  the  contract  of  settle- 
ment; and  had  there  been  any  from  any  other  source,  it  could  not  have  af- 
fected the  right  of  complainant  to  the  partition  asked,  but  only  the  extent  of 
his  interest  in  the  property.  Low.  Transf.  Stocks,  §§138-141;  Butler  v. 
Hoys,  25  Mich.  53;  Green  v.  Arnold,  11  R.  I.  364;  Hoyt  v.  Day,  32  Ohio  St. 
101;  Earles  v.  Headers,  1  Baxt.  248. 

The  defendant's  third  ground  of  defense  cannot  be  maintained.  It  is  only 
when  the  partnership  relation  exists  between  the  parties  as  to  the  property- 
sought  to  be  partitioned,  or  there  is  some  agreement,  express  or  implied,  be- 
tween them,  that  an  accounting  shall  be  had  before  a  division  of  the  property 
can  be  made.  That  the  rule  contended  for  applies,  the  record  fails  to  show 
the  first,  and  the  latter  is  not  claimed.  This  necessarily  disposes  of  the  case» 
and  the  decree  at  the  circuit  court  must  be  affirmed,  with  costs. 

Campbell,  0.  J.,  and  Morse,  J.,  concurred.  « 


Clay  v.  City  of  Grand  Rapids. 

Filed  April  S,  1886. 

1.  Taxation— Legal  Assessment— XTitipormity. 

The  whole  theory  of  a  legal  assessment  depends  upon  a  uniform  rule  of  charges 
within  some  defined  district,  and  resting  on  some  principle  which  is  intelligible. 

2.  Municipal  Corporation— Ordinance  of  City  Council— Illegal  Assessment  bt 

Calling  a  *'Skwer"  a  "Street." 

A  city  council  has  not  the  power,  by  calling,  in  its  ordinance,  a  "sewer"  a 
"  street,"  to  construct  the  one  under  the  pretense  of  repairing  the  other,  so  as  to- 
lay  a  burden  of  taxation,  which  should  hare  been  borne  by  the  public  at  Isi^ge, 
upon  a  few  adjacent  property  holders. 

Appeal  from  superior  court  of  Grand  Eapids. 

John  E.  More,  for  complainant.  7.  W,  Ransom,  for  defendant  and  appel- 
lant. 

Campbkll.  C.  J.  Complainant  owns  property  having  a  front  of  100  feet  on 
Campau  street,  at  the  corner  of  Lyon  street,  in  Grand  liapids.  Many  years 
ago  this,  and  other  property  near  by,  was  platted  as  the  Island  Company's 
addition,  and  covered  in  part  the  old  bed  of  the  east  channel  of  Grand  river. 
In  the  progress  of  their  improvements  the  owners  brought  that  channel  within 
a  timbered  way  or  race,  partly  within  and  partly  without  projected  streets, 
it  being  agreed  that  it  should  be  kept  as  a  water-way  for  various  purposes, 
including  the  common  uses  to  which  such  a  channel  is  adapted,  and  especially 
for  drainage  and  the  discharge  of  water  needing  such  an  outlet.    Among 
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other  purposes,  it  T^as  utilizM  as  a  tail-race,  discharging  below  the  rapids- 
In  the  neighborhood  in  question  the  bed  of  this  channel  was  very  much  be- 
low the  surface,  the  top  of  the  trunk  which  confined  it  being  about  16  feet 
below  the  street  level.  Where  it  passed  through  Gampau  street  it  was  con- 
fined in  a  timber  trunk,  having  timbered  bottom,  sides,  and  cover,  enclosing 
a  space  of  between  12  and  13  feet  wide  and  6  feet  high,  (if  the  scale  in  the 
record  as  furnished  us  is  correct,)  and  the  timbers  being  heavy.  In  1875  the 
city  authorities  assumed  tlie  improvement  of  Gampau  street,  and  graded, 
leveled,  and  paved  it  in  the  usual  way,  under  the  city  charter,  leaving  this 
trunk  undisturbed,  the  street  being  filled  in  above  and  around  it,  and  various 
sewers  and  drains  have  been  discharged  into  it,  the  Lyon-street  sewer  empty- 
ing into  it  at  the  junction  of  Lyon  and  Gampau  streets.  The  channel  is  not 
iilong  the  middle  of  the  way,  but  runs  diagonally,  entering  at  one  side  and 
leaving  some  distance  down  on  the  other. 

In  the  early  fall  of  1882  a  break  occurred  in  the  timber  covering  of  this 
trunk  in  Gampau  street,  under  one  of  the  guttei-s,  which  led  to  the  caving 
in  of  a  considerable  part  of  the  street,  interfering  with  passage.  In  October 
the  council  began  to  consider  the  question  of  repairing  the  mischief,  and,  on 
the  sixth. of  November,  passed  a  resolution  that  the  "grading,  leveling,  and 
rep»iiring,  and  amending,  and  graveling''  of  Gampau  street,  between  points 
50  and  100  feet  south  of  Lyon  street,  "including  the  construction  of  the 
]iecessary  bridges,  culverts,  and  paved  gutters  tlierein,  is  a  necessary  public 
improvement."  On  the  thirteenth  day  of  November,  1882,  as  appears  of 
record,  Mr.  Thayer,  president  of  the  board  of  public  works,  "being  present, 
made  a  verbal  statement  relative  to  the  sewer  which  runs  under  Gampau 
street,  and  recommended  that  the  council  reconsider  certain  portions  of  the 
resolution  as  passed  one  week  ago,  and  pass  a  resolution  which  would  con- 
struct a  brick  sewer  in  said  street,  to  take  the  place  of  the  timbers  which 
cover  the  said  sewer.*'  Thereupon  Alderman  Follett  moved  to  "rescind  the 
resolution  as  offered  and  passed  one  week  ago,  relative  to  the  break  in  the 
sewer  in  Gampau  street."  This  was  carried,  and  a  new  resolution  adopted, 
which  used  the  language  of  the  old  one,  except  that  it  covered  the  space  be- 
tween 10  and  140  feet  south  of  Lyon  street. 

On  December  26,  1882,  a  committee  was  appointed  to  "locate  a  district  to 
be  assessed  for  the  grading,  leveling,  repairing,  amending,  and  graveling  of 
Gampau  street."  This  committee  repoi-ted  January  2, 1888,  fixing  a  district 
from  Lyon  street  to  140  feet  south,  and  extending  back  100  feet  from  Gampau 
street,  and  their  report  was  adopted.  For  some  unexplained  reason  this  ac- 
tion was  rescinded  on  the  twenty-ninth  of  January,  1883.  On  that  day  it  is 
entered  that  the  board  of  public  works  "presented  the  estimate  of  cost  of  the 
improvement  of  the  break  of  the  sewer  in  Gampau  street,  which  was  ac- 
cepted and  placed  on  file."  What  this  was  does  not  appear;  but  on  the 
third  of  February  there  was  filed  a  document,  approved  by  the  board  of  pub- 
lic works  on  February  3d,  which  purports  to  be  an  "estimate  of  the  cost 
of  the  improvement  of  Gampau  street,  as  follows:  Gontract  price,  $990;  as- 
sessment and  printing,  850;  incidentals,  $130, — $1,170."  On  February  19th 
the  same  special  committee  made  again  precisely  the  same  report  as  to  a  dis- 
trict, and  resolutions  were  passed  charging  the  expense  on  that  district,  and 
ordering  assessments,  which  were  made  by  the  board  of  review.  Gomplainant, 
I.  M,  Weston,  A.  B.  Watson,  and  Martin  L.  Sweet  appealed  from  the  assess- 
ment,— the  three  former  on  the  grounds  of  illegality  and  inequality,  the  assess- 
ment not  being  made  on  any  basis  of  equality  among  the  parties  benefited. 
The  result  of  this  appeal  was  the  removal  of  $100  of  Mr.  Sweet's  assessment, 
so  as  to  add  it  to  the  assessments  of  complainant  and  Mr.  Watson,  who  were 
made  to  bear  between  them  nearly  tlie  whole  cost  of  the  work,  complainant^s 
share  being  $500  and  charges.  He  did  not  pay  it,  and  the  marshal  returned 
the  assessment  unpaid,  and  the  city  sold  the  property,  and  bid  it  in*    This 
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bill  was  filed  to  set  aside  the  proceeding  for  several  alleged  grounds  of  fraud 
and  illegality. 

TJ)e  contract,  which  was  made  November  '20, 1882,  provided  for  putting 
the  street  in  repair  od  the  same  grade  and  level,  and  in  the  same  manner,  as 
before.  It  appears  from  that  instrument  and  the  specifications  that  the  sur- 
laee  repairs  included  only  40  feet  of  the  east  gutter,  while  the  subterranean 
work  extended  95  feet,  and  included  a  brick  arch  of  80  inches  interior  span» 
and  16-inch  walls,  backed  by  a  stone  wall  3  feet  thick  and  16  inches  high. 
All  tills  was  done  within  the  old  trunk,  the  bottom  and  sides  of  which  do  not 
appear  to  have  been  disturbed,  so  far  as  the  record  shows.  How  far  the  tim- 
ber covering  outside  of  the  break  was  left  does  not  appear. 

There  are  several  questions  of  practical  moment  arising  out  of  the  charging 
of  tliis  expense  to  the  small  district  named,  assuming  it  to  have  been  a  case 
of  simple  street  repairing.  The  whole  theory  of  a  legal  fussessment  depends 
upon  a  uniform  rule  of  charges  within  some  defined  district,  and  resting  on 
some  principle  which  is  intelligible.  The  assessment  in  question  which 
throws  the  whole  of  a  costly  work  upon  a  frontage,  in  a  long  street,  of  only 
140  feet,  is  certainly  a  peculiar  exercise  of  the  power  of  creating  districts,  and 
is  solitary  in  our  experience  of  such  matters.  But  a  more  serious  question 
is  raised  as  to  the  character  of  the  work  itself.  If  it  is  a  work  of  sewerage, 
there  is  no  pretense  that  such  an  assessment  is  lawful  under  the  city  charter 
or  nnder  any  known  rule  of  law.  That  question  is  therefore  to  be  disposed 
of  first. 

it  is  easily  to  be  seen  that  the  council  went  to  a  good  deal  of  trouble  to 
bring  this  work  within  the  definition  of  a  street  improvement,  and  there 
seems  no  other  reason  for  some  of  the  steps  taken,  which,  so  far  as  anything 
appears  on  the  face  of  the  record,  did  the  same  thing  twice  over  in  precisely 
the  same  way.  But  it  is  not  competent  to  cliange  things  by  changing  their 
names.  A  sewer  is  not  changed  into  a  bridge  or  culvert  by  calling  it  by  one 
of  those  names.  Neither  is  every  subterranean  ditch  or  water  passage  to  be 
treated  as  a  pai-t  of  a  highway  merely  because  it  passes  or  crosses  the  same 
ground,  any  more  than  a  structure  elevated  above  the  surface,  and  passing 
over  a  road,  is  to  be  confounded  with  the  road  itself.  It  is  no  doubt  possi- 
ble lor  a  necessity  to  arise  for  going  below  the  surface  of  a  road  to  repair  the 
road  itself;  but  where  there  is  some  permanent  structure  beneath  it,  which  it 
is  the  main  purpose  of  a  work  to  put  in  order  and  improve,  it  is  an  abuse  of 
words  to  confou]id  that  structure  with  the  common  highway  above  it.  What 
may  be  necessary  to  put  the  surface  in  order  after  the  subterranean  work  is 
done,  may,  perhaps,  be  street  repairs. 

It  appears  from  the  documents  laid  before  the  common  council  before  their 
action  that  the  original  consent  of  land-ownera  to  the  platting  of  the  land 
where  this  street  is,  was  given  upon  the  condition  imposed  by  some  of  them 
that  a  proper  sewer  should  be  put  in  before  filling  up  the  ground;  and,  in  one 
instance,  that  a  "proper  sewer  or  channel"  should  be  built,  capable  of  carry- 
ing off  the  waste  water  from  a  tail-race  requisite  for  four  run  of  stone.  It 
also  appeared  that  the  channel  was  so  built  in  and  covered  with  a  wooden  cov- 
ering, at  a  considerable  depth  below  the  surface  of  the  ground,  as  before  men- 
tioned; and  continued  ever  since  Campau  street  and  Lyon  street,  beneath 
which  this  channel  ran,  were  graded,  leveled,  and  paved  in  the  gutters  by  the 
city,  as  a  public  improvement,  with  this  water  passage  so  shut  in,  and  the 
city  connected  its  sewers  with  it.  Most  of  the  channel  outside  of  these  streets 
passes  across  private  property,  and  is  kept  in  order  by  the  owners  of  that. 

When  we  look  at  tlie  action  of  the  council  now  complained  of,  two  things 
are  evident:  First,  that  the  channel  under  the  streets  was  really  regarded  as 
a  sewer;  and,  second,  that  there  was  an  attempt  made  to  avoid  the  force  of 
that  recognition,  which  led  to  inconsistent  action. 

The  first  action,  referring  it  to  the  city  attorney  to  report  what  action  was 
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necessary,  recited  a  break  in  the  east  gutter,  caased  by  the  "breaking  in  the 
overflow  to  the  Butterworth  tail-race,  so  called."  There  is  nothing  in  either 
of  the  resolutions  under  which  action  was  finally  had  which  would  indicate 
on  their  face  that  there  was  any  work  to  be  done  beyond  common  highway 
repairs.  But  when  this  resolution  was  rescinded  it  was  done  under  a  motion 
which  called  it  a  resolution  "relative  to  the  break  in  the  sewer  in  Oaropau 
street."  This  rescission  was  had  upon  the  recommendation  of  the  president 
of  the  board  of  works  that  the  council  pass  a  resolution  "which  would  con- 
struct a  brick  sewer  in  said  street,  to  take  the  place  of  the  timbers  which 
cover  the  said  sewer. "  The  original  resolution  was  upon  the  basis,  sustained 
by  proof,  that  only  60  feet  in  length  upon  the  street  need  be  disturbed,  and 
this  distance  exceeded  the  length  of  the  defective  timbers.  The  second  resolu- 
tion, passed  with  the  real  purpose  of  building  a  brick  sewer,  although  in 
terms  avoiding  naming  it,  lengthened  the  area  of  repairs  to  140  feet,  while 
there  is  no  pretense  and  no  proof  that  any  such  extent  of  repairs  was  needed, 
and  therefore  no  foundation  for  assessments  to  make  them.  The  plans  and 
specifications  of  the  work  show  a  brick  sewer  constructed  within  the  lines  of 
the  timbered  channel,  and  when  tire  board  of  public  works  presented  their 
estimate  it  was  an  estimate  of  cost  of  the  improvement  of  the  "break  in  the 
sewer  in  Campau  street.''  This  seems  to  have  been  replaced  by  an  estimate 
called  "for  the  improvement  of  Campau  street,"  but  it  was  for  this  same 
specific  work.    Plans  and  estimates  were  made  accoi'dingly. 

It  appears  that  the  work  naturally  suggested  to  the  minds  of  all  parties  that 
it  was  a  sewer,  and  the  various  ingenious  attempts  to  avoid  calling  it  so  have 
not  removed  these  facts  from  the  records  of  the  council.  Of  course,  names 
alone  are  not  conclusive,  but  it  is  of  some  value  to  know  what  they  really  be- 
lieved it  to  be.  There  is,  however,  one  feature  of  the  case  which  seems  very 
conclusive.  If  this  channel  was  not  under  the  care  of  the  council,  it  is  dif- 
ficult to  find  any  authority  for  changing  the  character  of  the  trunk,  in  which 
the  water  flowed,  anywhere;  and  it  is  impossible  to  find  any  charter,  or  other 
authority  for  building  at  all  in  that  part  which  was  not  out  of  repair,  or  for 
building  a  smaller  brick  sewer  in  place  of  the  larger  one  already  built  and  pro- 
vided before  the  street  was  opened,  and  extending  the  new  structure  the 
whole  distance  of  95  feet  under  the  highway.  If  they  had  any  right  to  build 
this  structure  as  they  did,  it  could  only  be  as  a  sewer.  There  was  no  other 
reason  or  pretext  for  it.  And  it  is  plainly  a  sewer  in  fact.  There  is  nothing 
in  the  nature  of  a  sewer  which  excludes  it  from  being  made,  in  whole  or  in 
part,  out  of  a  natural  water-way.  Such  is  a  very  common*  practice,  and  the 
sewerage,  under  the  ancient  system  of  the  English  sewer  commissioners,  was 
chiefly  in  natural  streams,  which  were  variously  improved  or  confined  for  the 
purpose.  Neither  is  sewerage  necessarily,  if  it  is  generally,  intended  merely 
as  an  escape  for  filthy  water.  It  includes  all  kinds  of  drainage  and  water  dis- 
charge. When  the  city  made  an  outlet  for  its  sewerage  into  this  covered  way 
it  became  bound  to  do  its  part  to  keep  it  open  for  that  purpose;  and  when  it 
undertook,  not  only  to  repair,  but  to  change  and  renovate  it,  by  putting  it 
into  the  form  of  a  permanent  arched  and  vaulted  passage,  it  was  building  a 
sewer,  and  not  mending  a  road. 

It  is  the  duty  of  all  public  corporations  to  see  that  taxes  and  assessments 
are  laid  on  principles  of  justice  and  equality,  and  that  private  persons  shall 
not  be  compelled  to  assume  public  burdens.  The  language  of  charters  is 
sometimes  carelessly  drawn,  and  may,  if  interpreted  literally  and  without 
reference  to  legal  rules,  involve  extravagant  powers.  But  all  such  language 
should  be,  if  possible,  so  construed  as  to  bring  the  powers  within  the  con- 
stitutional safeguards,  which  the  legislature  cannot  violate,  and  will  not  be 
supposed  to  design  violating.  If  a  city  council  can  do  one  thing  and  call  it 
something  else,  so  as  to  confound  roads  with  sewers,  and  the  repair  of  one 
with  the  building  of  the  other,  there  is  no  safety  to  citizens  against  the 
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gtoas^st  usurpations  and  injastice.  It  would  be  hard  to  find  a  plainer  illnB- 
tration  of  the  danger  than  is  supplied  by  this  case.  If  the  work  was  a  proper 
one,  and  very  probably  it  was,  it  was  the  duty  of  the  oommon  council  to 
build  it  under  its  right  name,  and  make  the  public  pay  for  it  by  the  method 
of  taxation  appropriate  to  it,  and  not  to  lay  the  cost  on  property  which  is, 
apparently,  much  less  benefited  than  the  large  district  drained  by  it  outside. 
The  whole  proceedings  were  properly  held  by  the  court  below  to  be  illegaU 
so  far  as  the  assessment  was  concerned,  and  the  decree  should  be  affirmed, 
with  costs  of  both  courts. 

Sherwood  and  Morse,  J  J.,  concurred.    Champlin,  J.,  did  not  sit,  having 
been  of  counsel. 


Hitchcock  and  others  v,  Hahn  and  others. 
Filed  April  8,  18S6. 

1.  Process— Retttrn  by  Sheriff  wot  Pound — Skvkral  Dkfendants— Genbbal  Words. 

Where  there  is  more  than  one  defeudant,  the  sheriff's  return  that  he  cannot  find 
the  defendants  is  equivalent  to  saying  that  neither  could  be  found. 

2.  Error— Proceeding  after  Judgment. 

A  proceeding  by  the  sheriff  alter  judgment  was  perfected  cannot  |»e  taken  adTsn- 
tage  of  by  writ  of  error. 

Error  to  St.  Clair. 

Frank  Whipple  and  James  L.  Coe,  for  plaintiffs.  8tevensona  A  PhiUips, 
for  defendants  and  appellants. 

Champlix,  J.  Plaintiffs  recovered  judgment  in  the  circuit  court  for  the 
county  of  St.  Clair  in  a  suit  commenced  by  attachment.  The  affidavit  was 
made  apd  writ  issued  January  18,  1884,  and  returnable  February  5th  of  that 
year.  No  personal  service  was  obtained  upon  the  defendants,  but  property 
belonging  to  the  defendants  was  attached,  and  the  proceedings  thereafter  to 
judgment  were  in  conformity  to  the  statute  in' cases  where  property  is  at- 
tached and  no  personal  judgment  is  had. 

Various  irregulaiities  are  alleged  in  the  proceedings,  by  reason  of  which  it 
is  claimed  that  such  proceedings  are  rendered  void  for  want  of  jurisdiction. 
The  objection  most  relied  upon  is  that  the  writ  was  prematurely  returned. 
The  return-day  was  the  fifth  day  of  February,  1884.  The  sheriff's  return 
states  tliat  **I  have,  on  this  eighteenth  day  of  January,  A.  D.  1884,  attached 
the  following  property,"  etc.,  and  then  it  concludes:  "And  I  do  further  re- 
turn that  I  am  unable  to  find  the  defendants  in  said  attachment  named  in 
the  limits  of  my  bailiwick.  The  answer  of  F.  L.  Follensbee,  Sheriff.** 
This  writ,  with  the  return  indorsed  thereon,  was  filed  in  the  clerk's  office  on 
the  fifth  of  February,  that  being  the  return-day  thereof. 

It  is  insisted  that  the  return  shows  that  the  return  of  the  sheriff  that  he 
was  unable  to  find  the  defendants  was  made  upon  the  eighteenth  day  of  Jan- 
uary. In  this  counsel  for  defendants  is  mistaken.  The  date  at  the  com- 
mencement of  the  return  refers  to  the  time  of  seizure,  and  the  further  return 
has  no  reference  to  tlie  first  date,  but  takes  effect  from  the  filing,  which  was 
on  the  return-day.  This  construction  is  the  natural  one,  and  has  its  support 
in  the  presumption  that  the  officer  has  done  his  duty. 

It  is  further  objected  tliat  the  return  should  have  stated  that  neither  of 
the  defendants  could  be  found,  and  that  a  return  tliat  the  defendants  could 
not  be  found  is  not  sufficient;  but  we  think  that  the  greater  includes  tlie 
lesser,  and,  where  there  is  more  than  one  defendant,  a  return  that  the  sheriff 
cannot  find  the  defendants  in  the  attachment  is  equivalent  to  saying  that 
neither  could  be  found,  and  would  be  false  if  one  was  found,  or  could  be 
served. 
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Objection  is  also  made  by  the  defendants  to  the  sale  made  by  the  sheriff 
under  the  execution.  The  statute  provides  that  when  a  copy  of  the  attach- 
ment shall  not  have  been  served,  and  the  defendant  shall  not  have  appeared 
in  the  suit,  judgment  shall  be  rendered,  and  execution  may  issue  in  the  same 
form  as  if  such  copy  had  been  personally  served;  but  such  judgment  shall 
not  be  conclusive  against  the  defendants,  and  such  execution  shall  only 
authorize  the  officer  to  whom -it  is  directed  to  sell  the  property  attached  in 
such  suit;  and  the  attorney  issuing  the  execution  shall  indorse  thereon  or 
annex  thereto  a  description  of  the  property  so  attached,  with  a  direction  to 
the  officer  to  sell  the  same,  or  so  much  thereof  as  may  be  sufficient  to  satisfy 
the  execution,  and  not  to  levy  the  same,  or  any  part  thereof,  upon  any  other 
property.  How.  St.  §§  8008,  8009.  In  this  case  the  execution  was  issued 
upon  the  judgment  and  levy  made  upon  the  property  attached,  but  without 
the  indorsement  thereof  by  the  plaintiffs*  attorney  required  by  statute. 
This  was  a  proceeding  after  the  judgment  was  perfected,  and  it  is  not  per- 
4;eived  how  this  objection  can  be  taken  advantage  of  upon  writ  of  error.  It 
certainly  could  not  render  the  judgment  and  prior  proceedings  void,  and 
i¥hile  such  non-compliance  and  proceeding  under  the  execution  might  not 
afford  a  protection  to  the  officer  or  attorney  from  damages  for  any  Injury 
■arising  from  a  failure  to  comply  substantially  with  the  terms  of  the  statute, 
it  does  not  constitute  a  ground  for  a  reversal  of  the  judgment. 

There  appearing  to  be  no  error  in  the  record  anterior  to  judgment,  it  is  af- 
firmed. 

(The  other  Justices  concurred.) 


Passmore'b  Appeal. 

Filed  April  8,  1686. 

1.  BviDCNCB— Rblatiohb,  Bto.,  of  thb  Pabtivb  to  ak  Axlsosd  Not>— Acnoir  aoainbt 

AN  ESTATB. 

In  the  trial  of  an  action  upon  a  claim  mtfde  by  a  widow  for  pa^rment  of  a  note 
made  by  her  deceased  husband,  between  whom  and  herself  hostile  relations  had 
existed  for  a  long  time  prior  to  the  decease,  it  was  proper  to  allow  the  fullest  in-  . 
quiry  into  the  property,  family,  and  business  surroundings  of  both  parties,  and 
tneir  relations  of  amity  and  discord. 

2.  Same  — Offers  of  Sbttlsment,  Subject  of  Surr  not  bbivq  Shown  as  Ixcludbd  xzi 

Offbb. 

In  such  a  case  testimony,  on  part  of  the  plaintiff,  of  offers  from  the  deceased,  or 
his  estate,  to  come  to  a  settlement,  was  not  admissible  unless  it  could  be  shown  that 
the  claim  in  suit  was  included  in  such  offer. 
8.  Saub— Testimony  of  Son  as  to  Denial  by  Deceased  Fatheb. 

*  To  contest  the  claim  of  an  offer  by  a  deceased  party  to  make  a  settlement  of  an 
alleged  debt,  the  testimony  of  the  son  of  deceased  is  admissible  to  show  that  his 
father,  ui)on  such  alleged  debt  being  mentioned  to  him,  denied  its  existence. 

4.  Same— DocxncENTABT  Evidenoe— Several  Books— ^IIontemforanbous  Entries. 

Contemporaneous  entries  in  a  diary  and  pass-book  are  allowed  to  enable  a  witness 
to  fix  a  date,  and  it  is  proper  to  receive  them,  and  let  them  be  examined  ;  the  jury 
being  properly  instructed  as  to  the  portions  submitted  to  their  consideration. 

5.  Same— Detached  Lbayeb  of  a  Book— Jury  may  Determine  Their  Genuineness  ab 

Part  of  Book. 

The  jury  may  determine  whether  leaves  that  had  been  detached  and  were  fast- 
ened in  a  small  book  belonged  to  such  book  or  not,  or  were  likely  to  have  become 
loosened  in  a  given  time. 
•6.  Same— EzFERTB— Every-Day  Affairs. 

Expert  testimony  cannot  be  of  any  use  in  helping,  and  is  improper  to  be  used  in 
preventing  a  jury  from  deriving  conclusions  for  themselves  fh)m  every-day  appear- 
ances, open  to  the  judgment  of  any  intelligent  observer. 
7.  Same  —  Plaintiff's  Attobnby  —  Transaotionb  not  Brought  Home  to  Dbcbasbd 
Party. 

The  testimony  of  plaintiff's  attorney  as  to  his  transactions  in  that  relation,  in  re- 
gard to  the  claim,  cannot  be  admitted  unless  they  were  brought  home  to  the  de- 
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ceased  party  daring  his  life,  or  incladed  in  dealings  known  to  him,  or  anthoriied 
by  him. 
£.  Same-— Mabbiaox  CoirraAcr  as  Proof  of  Agb  of  Party. 

There  is  nothinfl:  in  the  law  which  makes  a  statement  in  a  marriage.contract  evi- 
dence of  the  age  of  one  of  the  parties,  and  no  question  of  estoppel  is  presented 
thereby. 

Error  to  Saginaw. 

Wm,  H,  8iDeet,  for  claimant  and  appellant.  Geo,  H»  Durandt  for  de- 
fendant. 

Campbell,  C.  J.  Claimant  comes  into  this  court  a  second  time^  to  ask  & 
new  trial  of  the  controversy  in  which  the  jury  has,  as  before,  found  against 
her.     The  errors  relied  on  relate  mainly  to  questions  of  evidence. 

In  1870  claimant,  then  keeping  an  inn  at  Flushing,  Genesee  county,  and 
being  a  widow  between  40  and  50  vears  old,  married  the  deceased,  Jphn  B^ 
Passmore,  a  farmer  of  nearly  70,  living  with  adult  children  on  a  farm  in 
Clayton,  and  owning  farms  and  personalty.  They  did  not  live  togethefr  until 
some  time  in  the  latter  part  of  1870,  the  marriage  having  been  August  17,. 
1870.  In  December  he  went  to  stay  with  her  in  Flushing,  where  they  con- 
tinued together  between  one  and  two  years,  and  afterwards  lived  apart.  Be- 
tween the  separation  and  his  death  in  January,  1882,  their  relations  were 
more  or  less  hostile,  including  two  divorce  suits  and  several  property  litiga- 
tions, in  none  of  which  was  any  reference  made,  so  far  as  the  record  shows,, 
to  the  claim  now  in  suit,  although  there  was  an  assertion  of  it  some  time  be- 
fore his  death.  The  note  on  which  recovery  is  now  sought  is  one  for  $400, 
and  interest,  dated  September  5, 1870,  and  payable  December  1, 1870,  to  Lewis 
Passmore  or  bearer.  Lewis  Passmore  is  a  son  of  decedent,  and  testifies  that 
the  note  was  given  to  him,  and  was  paid  and  delivered  back  before  maturity. 
Plaintiff  claims  that  it  was  given  directly  to  her,  and  never  paid.  She  also 
relies  on  the  payment  of  a  small  amount  on  two  days  of  1876,  to  take  the  case^ 
out  of  the  bar  of  the  statute  of  limitations.  Ko  proof  was  made  except  of  the 
payment  on  September  28,  1876,  oT  $20.  A  payment  which  she  claims  was 
made  in  August,  1876,  of  $25,  appears  to  be  dated  August,  1871,  but  there 
is  no  proof  when,  if  at  all,  it  was  really  made.  The  death  of  Mr.  Pass- 
more,  and  the  disability  of  a  witness  of  claimant,  made  it  necessary  to  resort 
to  such  other  testimony  as  was  accessible.  The  testimony  of  claimant'^ 
daughter  Libbie  Saunders,  on  which  the  whole  case  of  claimant  substantially 
rests,  both  as  to  its  origin  and  its  renewal  bj  part  payment,  is  inconsistent 
with  Lewis  Passmore's  testimony  and  that  of  other  witnesses  cognizant  of  its 
origin,  and  it  became  a  question  which  witnesses  should  be  regarded  as  most 
worthy  of  credit.  The  circumstances  of  the  parties  and  their  resources  be- 
came of  importance,  not  only  upon  the  original  probabilities  of  the  borrow- 
ing, if  money  was  borrowed,  as  Miss  Saunders  says  it  was,  but  upon  the  rea- 
son, if  any,  why,  in  their  long  dissensions,  no  attempt  was  made  seasonably 
to  collect  a  note  which,  if  genuine,  was  always  collectible.  The  defense 
claimed  that  the  note  was  a  gift  made  by  father  to  son  in  distributing  prop- 
erty among  his  children,  and  that  money  and  means  to  pay  it  had  been  raised 
shortly  after  its  date,  and  while  the  old  man  was  living  on  his  farm,  by  sale 
of  stock  and  personal  property  which  he  did  not  care  to  keep  longer. 

There  are  32  assignments  of  error,  which  depend  on  a  very  few  considerar 
tions,  and  may  be  dealt  with  in  classes. 

We  think  it  was  proper  to  allow  the  fullest  inquiry  into  the  property,  fam- 
ily, and  business  surroundings  of  both  parties,  and  their  relations  of  amity 
and  discord.  Her  means  of  lending,  and  his  necessity,  or  lack  of  necessity^ 
for  borrowing,  were  important.    His  means  of  paying,  and  the  proba-t 

iSee  16  N.  W.  Rep.  170. 
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bility  or  improbability  of  her  allowing  a  note  honestly  due  to  run  on  indefi- 
nitely, when  the  husband  and  wife  were  litigating,  could  not  fail  to  throw 
light  on  the  case.  The  fact  and  extent  of  that  litigation  became  equally  rel- 
evant. So  we  think  was  the  relative  age  and  conduct  of  the  parties.  This 
disposes  of  the  first  eight  assignments,  the  thirteenth,  seventeenth,  and  nine- 
teenth. 

It  was  not  improper  to  shut  out  testimony  of  offers  on  the  pai-t  of  Passraore, 
or  his  estate,  to  come  to  a  settlement  with  claimant,  unless  the  note  was  in- 
cluded in  it.  The  court  held  that  such  testimony  should  be  received,  if  the 
note  had  anything  to  do  with  it.  But  a  settlement  which  left  out  the  note 
could  have  no  tendency  to  show  that  the  note  was  recognized  as  a  valid  claim. 
One  of  Passmore's  sons,  who  was  cross-examined  on  this  subject,  and  testified 
he  informed  his  father,  some  time  before  his  death,  that  claimant  professed 
to  have  such  a  note,  and  was  further  cross-examined  as  to  whether  he  did  not 
authorize  a  Mr.  Glass  to  attempt  a  settlement,  was  allowed  to  state  his  father's 
denial  of  any  such  ownership  of  a  note  by  claimant  when  informed  of  the 
claim.  This  was  in  the  direct  line  of  the  inquiry,  and  was  relevant  to  the 
question  whether  he  authorized  a  settlement  based  on  it.  This  covers  the 
ninth,  tenth,  and  twelfth  assignments. 

The  eleventh  assignment  is  immaterial. 

Two  witnesses  fixed  dates,  and  some  other  circumstances,  by  what  they 
claimed  to  be  contemporaneous  entries  in  a  diary  and  pass-book.  If  genuine, 
these  were  very  reliable  data,  and  it  was  proper  to  receive  them,  and  let  them 
be  examined.  The  objection  that  there  might  possibly  be  some  other  preju- 
dicial matter  in  them  is  not  of  any  importance,  as  there  was  opportunity  to 
see  and  exclude  it  if  such  existed,  and  the  jury  had  careful  instruction  to 
look  at  nothing  else.  Piivate  memory  of  old  affairs,  especially  such  as  are 
of  no  great  personal  importance,  is  much  less  reliable  thaji  memoranda^ 
made  when  there  is  no  temptation  to  falsify  them.  This  covers  assign- 
ments 14, 15,  16,  20,  and  21. 

Neither  was  it  error  to  hold  that  the  jury  could  determine  just  as  well  as 
anybody  else  whether  leaves  that  had  been  detached,  and  were  fastened  in  a 
small  book,  belonged  to  it  or  not,  or  were  likely  to  have  become  loosened  in  a 
given  time.  Expert  testimony  cannot  be  of  any  use  in  helping,  and  is  im- 
proper to  be  used  in  preventing,  a  jury  from  drawing  conclusions  for  them- 
selves from  every-day  appearances  open  to  the  judgment  of  any  intelligent 
observer. 

One  Richard  Saunders  having  testified  to  circumstances  Indicating  that  he 
was  occupied  in  his  mother's  house  familiaily  and  intimately,  it  was  compe- 
tent to  show  that  his  relations  were  different,  and  that  he  was  not  employed 
in  the  house.  This  point,  however,  does  not  seem  to  be  pressed  in  the  argu- 
ment. 

The  deposition  of  Mr.  Miner,  an  attorney  who  was  employed  by  Mrs.  Pass- 
more  in  1879,  was  allowed  to  be  read  as  to  his  employment  to  collect  it  by  suit 
when  her  son  came  down  from  Midland,  but  not  why  he  did  not  sue  it  at  that 
time.  Having  testified  to  an  interview  with  John  Passmore  concerning  a 
settlement,  but  not  being  able  to  say  that  this  note  was  included  in  it,  this 
was  stricken  out  as  not  contradictory  of  John  Passmore,  whose  testimony  it 
was  designed  to  meet,  and  so  irrelevant.  It  is  difiicult  to  spe  how  claimant 
could  make  testimony  for  himself  out  of  the  transactions  of  her  attorney  not 
brought  home  to  the  decedent,  or  included  in  any  dealings  known  to  him,  or 
authorized  by  him.  This  court  went  quite  as  far  as  justice  required  in  al- 
lowing testimony  of  the  claimant  herself  of  her  dealings  with  this  note  before 
her  husband's  death,  as  some  evidence  that  she  asserted  it  as  a  valid  claim 
against  him,  and  that  it  was  not  an  afterthought.  All  of  that  was  sufilciently 
admitted  here.  But  the  particular  dealings  between  herself  and  her  attorney 
could  be  of  no  consequence  as  to  any  mere  delay  in  suing,  because,  if  the  pay- 
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ment  on  which  she  relied  to  take  the  case  out  of  the  statute  was  actually  made, 
her  suit  was  brought  in  time;  and,  if  not  so  made,  any  delay  in  1879,  when 
the  action  had  been  barred  for  some  years,  was  of  no  account  as  an  excuse, 
and  was  irrelevant  for  any  other  purpose.  It  may  also  be  remarked  that  the 
facts  which  were  brought  most  prominently  before  us  on  the  former  hearing 
(50  Mich.  626,  and  16  N.  W.  Rep.  170)  are  largely  omitted  from  the  present 
record,  where  the  essential  features  are  quite  different.  Whether  they  ap- 
peared on  the  trial  does  not  seem  to  be  now  material.  The  twenty-second, 
twenty-third,  twenty-fourth,  and  twenty-sixth  assignments  cover  these  ques- 
tions. 

We  see  no  pertinence  in  a  purchase  of  goods  by  Libbie  Saunders  the  day 
before  she  went  to  the  Centennial,  in  1876.  There  was  an  important  dispute 
as  to  the  day  when  she  returned,  because  the  proof  of  the  payment  alleged  to 
have  been  made  in  her  presence  September  23,  1876,  depended  on  that  date. 
But  there  was  nothing  dependent  on  the  day  of  her  departure,  and  we  find 
nothing  in  the  record  to  make  it  material. 

We  find  no  evidence  of  any  Sunday  payment,  and  the  silence  of  the  court 
was  proper  on  that  question. 

Tliere  was  lawful  and  direct  testimony  as  to  Passmore's  age.  There  is 
nothing  in  the  law  which  makes  its  statement  in  a  marriage  certificate  evi- 
dence of  the  age  of  the  parties,  and  no  question  of  estoppel  is  presented,  or 
important.  The  instruction  on  that  point  was  correct.  There  is  nothing  fur- 
ther that  impresses  us  as  material. 

We  see  no  error  in  this  record,  and  the  case  seems  to  have  been  tried  with 
sufficient  regard  to  the  rights  of  claimant.  The  substance  of  the  controversy 
was  within  narrow  limits,  and  the  errors  assigned  do  not  appear  to  us  to  in- 
dicate that  any  right  has  been  denied.  The  failure  of  claimant's  counsel  to 
be  present  in  person  on  the  argument  required  us  to  examine  the  brief  and 
record  with  much  care,  and  we  discover  nothing  which,  in  our  opinion,  ought 
to  be  allowed  to  disturb  the  conclusions  of  the  Jury. 

The  judgment  must  be  affirmed. 

(The  other  justices  concurred.) 
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SUPREME  COURT  OF  IOWA. 


Brentner  v.  CmoAGO,  M.  &  St.  P.  E.  Co. 

Filed  April  7,  1886. 
JuBY— Objection  to  Pakel. 

On  rehearing,  held,  that  the  objection  to  the  pjinel  of  trial  jurors,  upon  the  ground 
that  the  persons  constituting  the  panel  had  not  been  drawn  as  required  bylaw,  was 
propprly  overruled.  Brentner  v.  Chicago,  M.  <t  St.  P.  By.  Co.,  23  N.  W.  Rep.  246, 
overruled,  and  State  v.  Harris,  64  Iowa,  287,  S.  C.  20  N.  W.  Rep.  439,  followed. 

On  rehearing.    For  opinion  on  former  hearing,  see  23  N.  W.  Rep.  245. 

By  the  Court,  Upon  the  application  of  the  plaintiff  a  rehearing  was 
granted  on  the  first  point  in  the  foregoing  opinion.  Upon  an  examination 
of  the  abstract  we  find  that  we  were  mistaken  as  to  the  facts. 

1.  The  defendant  objected  to  the  panel  of  trial  jurors  upon  the  ground  the 
persons  constituting  the  panel  had  not  been  drawn  as  required  by  law.  The 
objection  was  overruled.  In  this  respect  there  is  no  difference  between  this 
case  and  State  v.  Harris,  64  Iowa,  287;  S.  C.  20  N.  W.  Rep.  439.  Therefore 
the  court  did  not  err  in  overruling  the  objection. 

2.  The  plaintiff  offers  to  remit  the  erroneous  assessment  of  interest;  there- 
fore there  is  no  necessity  for  reversing  the  judgment.  If  the  plaintiff  files  a 
remittitur  la- 30  days  after  filing  this  opinion,  the  judgment  of  the  circuit 
court  will  be  affirmed,  but  the  plaintiff  must  pay  the  costs  in  this  court.  If 
such  reinittitur  is  not  filed,  then  the  judgment  of  the  district  court  must  be 
reversed. 
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SUPRVMS  COURT  OF   WiaCONSTN. 


NoRCROss  t).  Griffitiis  and  another. 
Filed  April  6,  1886. 

1.  RiPARiAxr  Owner  —  Gbast  pbok  Uvitsd  Statss  —  Bxtsht  of  Titli  to  Bid  op 

Stream— Prb9UM  PTiov. 

The  owner  of  the  bank  of  a  navigable  stream  by  purchase  from  the  United 
States  is  presumed  to  be  the  owner  of  the  bed  of  the  stream  in  front  of  hia  pur- 
chase to  tne  middle  or  thread  thereof,  and  the  same  presumption  arises  in  favor  of 
the  owner  of  such  bank  in  all  cases,  however  such  owner  acquires  his  title;  but 
the  presumption  in  the  case  of  owners  not  deriving  their  title  directly  from  the 
government  is  not  conclusive.' 

2.  Saxe— RioHT  TO  Separate  Bed  of  Stream  from  Remainder  of  Land. 

The  owner  of  lands  bordering  upon  a  navigable  stream,  and  of  the  bed  of  the 
stream  in  front  of  the  lands,  may  separate  the  ownership  of  the  lands  upon  the 
bank  of  such  stream  from  the  ownership  of  the  bed  of  the  stream,  and  convey 
the  shore  and  bank  to  one  grantee  and  the  bed  of  the  stream  to  another. 

3.  Same — Deed  of  Lakd—  Bank  of  River  as  Boundary  —  Presumption  as  to  Land 

Conveyed— Presumption,  how  to  be  Overcome. 

When  the  owner  of  lands  bordering  upon  a  navi^ble  stream  makes  a  deed  as  to 
such  lands,  the  boundaries  mentioned  in  which  include  the  whole  of  the  bank 
and  shore  along  the  stream  for  the  whole  length  of  the  lot  conveyed,  there  arises 
a  presumption  that  the  grantor  intended  to  convey,  and  did  convey,  all  his  rights 
to  the  bed  of  the  stream  in  front  of  the  lands  described  in  the  deed  to  the  middle 
of  such  stream  ;  and  that  presumption  can  only  be  rebutted  by  an-actual  reserva- 
tion in  the  deed,  or  by  the  production  of  such  ^acts  and  circumstances  in  evidence 
attending  the  making  of  the  conveyance  as  clearly  show  an  intention  to  limit  the 
grant  to  the  exact  boundaries  tixed  by  the  description  in  the  deed. 

Appeal  from  circuit  court,  Rock  county. 

B,  Ji.  Eldredge  and  William  Ruger,  for  respondent.  /.  C  Sloan^  Winam 
<fe  Hyzer,  and  E.  F,  Carpenter,  for  appellants. 

Taylor,  J.  This  is  an  action  of  ejectment,  brought  by  the  respondent  to 
recover  a  piece  of  land  particularly  described  in  the  complaint,  and  of  which 
the  appellants  held  possession  at  the  commencement  of  this  action,  claiming 
title  adversely  to  the  plaintiff  and  respondent.  There  are  certain  facts  which 
are  either  admitted  or  fully  proven  upon  the  trial. 

The^r^^  and  a  very  material  fact  in  the  case,  is  that  the  land  described  in 
the  complaint  was,  at  the  time  of  the  commencement  of  the  action,  a  part  of 
the  bed  of  Bock  river,  and  within  the  city  of  Janesville. 

Second,  That  it  was  a  part  of  the  bed  of  said  river  when  the  common 
grantors  of  the  plaintiff  and  defendants  first  acquired  title  to  the  same  by 
patent  from  the  United  States. 

Third,  That  before  1850  the  land,  of  which  lot  174  hereafter  mentioned  ia 
a  part,  was  platted  into  lots,  blocks,  and  streets  as  Smith,  Bailey  &  Stone's 
addition  to  the  city  of  Janesville,  and  on  such  plat  the  land  in  controversy 
was  and  is  a  part  of  lot  174  on  the  plat  of  said  addition,  adjoining  and  west 
of  the  center  line  of  said  river. 

Fourth,  Both  plaintiff  and  defendants  agree  that  in  1850,  and  before  the 
conveyance  hereafter  inentioned,  under  which  the  defendants  claim  title  to 
the  lands  in  dispute,  A.  Hyatt  Smith,  Timothy  Jackman,  and  Shubal  W. 
Smith,  and  John  Jj.  Kimball  were  owners  in  common  of  the  whole  of  said  lot 
174  in  said  Smith,  Bailey  &  Stone's  addition. 

Fifth,  That  as  such  owners  of  said  lot  they  were  owners  of  the  land  under 

*For  an  exhaustive  discussion  of  the  question  of  the  title  to  the  soil  under  the  waters 
of  a  navij;able  stream,  and  the  rights  of  riparian  owners,  see  Serrin  v.  Grefe,  (Iowa,) 
26  N.  W.  Kep.  227,  and  note,  228-232. 
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-ssiid  Rock  river,  lying  e:\sfc  of  said  lot,  to  the  center  of  said  river,  and  so  were 
the  owners  of  the  land  in  controversy. 

tlixth.  Both  plaintiff  and  defendants  claim  title  under  the  said  Smiths, 
Jack  man,  and  Kimball. 

Seventh,  It  was  shown  on  the  trial  that  Rock  river  in  front  of  said  lot  174 
la  a  navigable  stream. 

Eighth.  That  on  or  before  the  twenty-fifth  of  June,  1852,  Timothy  Jack- 
man  and  Shubal  W.  Smith  had  purchased  from  the  other  owners  above 
named  all  their  interest  in  said  lot  174,  and  in  the  land  under  the  river  in 
front  thereof,  and  were  the  owners  of  said  lot  and  land. 

Ninth,  That  on  said  twenty-fifth  day  of  June,  1852,  by  warranty  deed  duly 
Executed  and  acknowledged  by  the  said  owners,  Jackman  and  wife  and  Smith 
«nd  wife,  they  conveyed  to  Samuel  D.  Smith  a  part  of  said  lot  174,  described  in 
«aid  deed  as  follows:  *'A11  that  certain  piece,  parcel,  or  tract  of  land  situate, 
lying,  and  being  in  the  village  of  Janesville,  in  the  county  of  Rock,  and  state 
of  Wisconsin,  being  a  part  of  lot  No.  174,  in  Smith.  Bailey  A;  Stone^s  addition 
to  Janesville,  described  and  bounded  as  follows,  to- wit:  Commencing  at  a 
point  on  the  southerly  line  of  Milwaukee  street  in  said  addition,  145  feet 
4ind  six  inches  easterly  from  the  easterly  side  of  River  street  in  said  addition; 
thence  southerly  at  right  angles  with  s^id  Milwaukee  street,  and  parallel  to 
the  easterly  or  river  side  of  the  grist-mill  now  standing  on  said  lot  174,  and 
owned  by  said  party  of  the  first  part,  and  four  feet  easterly  therefrom,  to  a 
point  100  feet  from  the  southerly  line  of  said  Milwaukee  street;  thence  east- 
erly on  a  line  at  right  angles  with  the  last-mentioned  line,  and  parallel  with 
the  southerly  line  of  said  Milwaukee  street,  46  feet,  to  a  point;  thence  north- 
erly at  right  angles  with  the  last-mentioned  line,  and  the  southerly  line  of 
Milwaukee  street  aforesaid,  and  parallel  to  the  westerly  line  of  the  land  con- 
veyed, to  the  southerly  line  of  Milwaukee  street;  thence  westerly  along  the 
southerly  line  of  Milwaukee  street  to  the  place  of  beginning, — being  the  same 
land  on  which  the  brick  block  lately  built  by  the  said  party  of  the  second 
part  and  one  Isaac  M.  Norton  now  stands;  together  with  a  Hght  of  way  over 
the  land  belonging  to  said  party  of  the  first  part  on  said  lot  174  from  Dodge 
street  to  the  south  or  rear  end  of  the  land  fiereby  conveyed,  of  sufficient  width 
to  admit  of  entering  and  turning  in  the  rear  of  the  said  lot  hereby  conveyed 
with  a  wagon  and  two  horses;  together  with  all  and  singular  the  heredit- 
aments and  appurtenances  thereunto  belonging  or  in  any  wise  appertaining: 
To  have  and  to  hold  the  said  premises,  with  the  appurtenances,  to  the  said 
party  of  the  second  part,  and  to  his  heirs  and  assigns,  forever,  reserving  to 
themselves,  nevertheless,  all  the  rights  and  privileges  granted  to  them  by  and 
contained  in  the  covenants  and  agreements  hereinafter  contained  on  the  part 
of  the  said  party  of  the  second  part;  *  •  *  and  the  said  party  of  the  sec- 
ond part  *  ♦  *  doth  hereby  covenant  and  agree  *  *  *  to  construct, 
keep,  and  maintain  throughout  the  foundation  of  any  buildings  that  now 
are,  or  may  hereafter  be,  erected  upon  the  lot  hereby  conveyed,  convenient 
and  necessary  arched  passage-ways  or  culverts  for  the  water  discharge  from 
the  tail  of  isaid  mill,  to  be  of  the  capacity  of  said  mill-tail,  into  which  said 
passage-way  the  said  party  of  the  first  part  *  ♦  ♦  shall  forever  have 
access  for  the  purpose  of  making  all  necessary  repairs  to  said  mill,  or  for  any 
purpose  connected  with  said  mill,  and  for  which  it  may  be  necessary  to  use 
the  said  arched  passage-ways  or  culverts." 

Tenth.  It  is  shown  that  previous  to  the  date  of  this  deed,  and  on  the  six- 
teenth day  of  August,  1850,  the  then  owners  of  said  lot  174  had  entered  into 
a  written  contract  to  sell  and  convey  the  lands  described  in  the  deed  above 
referred  to,  to  the  said  Samuel  D.  Smith,  for  the  sum  of  Sl.OOO  in  money, 
and  upon  the  condition  that  he  should  immediately  erect  a  good,  substantial 
three-story  brick  building  on  the  land  described  in  said  contract. 

Eleventh,  The  evidence  shows,  and  the  trial  judge  found,  that  the  said 
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S.  D.  Smith  did  erect  a  substantial  brick  building  on  said  lot,  46  fe^t  in  width, 
fronting  on  Milwaukee  street,  in  said  city,  and  extending  about  50  feet  soifth 
from  said  street,  and  that  the  same  was  completed  before  the  deed  to  him  was 
executed  in  June,  1852,  as  above  mentioned. 

Twelfth,  The  trial  judge  also  finds,  and  the  evidence  shows,  that  the  east 
foundation  wall  of  said  building  at  the  north  end  was  placed  in  the  water 
of  Rock  river  about  five  feet  east  from  the  west  shore  or  bank  of  said  river 
at  an  ordinary  stage  of  the  water,  and  where  the  east  wall  was  erected  the 
water  in  the  river  was  from  six  inches  to  one  foot  deep;  that  the  building 
erected  by  Smith,  and  referred  to  in  his  deed,  not  only  covered  the  bank  of 
the  river,  but  extended  at  least  five  feet  east  of  the  bank  into  the  river 
proper,  and  towards  the  center  thereof;  and  that  the^outh  end  of  the  east 
foundation  wall  was  about  six  feet  in  the  water  of  said  river.  The  difference 
in  distance  was  caused  by  the  fact  that  the  bank  of  the  river,  running  south 
from  the  north-east  corner  of  said  building,  bore  slightly  to  the  west  of  a  line 
at  right  angles  with  Milwaukee  street. 

Thirteenth.  The  evidence  shows  that  the  north-east  corner  of  the  foundation 
of  the  building  erected  on  said  land  was  4.43  feet  further  east  than  it  would 
have  been  had  it  been  placed  just  46  feet  east  of  the  starting-point  mentioned 
in  the  deed,  on  the  line  of  Milwaukee  street,  viz.,  145  feet  and  6  inches  east 
of  the  east  side  of  River  street.  The  reason  that  the  building  was  moved 
east  4.43  feet  is  explained  by  the  surveyor,  Mr.  Ruger,  who  testified  that  the 
two  calls  in  the  deed — the  starting-point  145  feet  and  6  inches  east  of  the 
easterly  side  of  River  street,  and  the  other  the  line  running  southerly  at 
right  angles  with  Milwaukee  street,  and  four  feet  easterly  of  and  parallel  to 
the  easterly  side  of  the  grist-mill  then  standing  on  said  lot — ^were  conflicting 
calls;  that  the  line  running  south  and  at  right  angles  with  Milwaukee  street 
at  the  starting-point,  145|  feet  east  of  the  easterly  side  of  River  street,  would 
not  run  east  of  the  mill  four  feet;  and  that  In  order  to  make  the  line  run- 
ning south  run  at  right  angles  with  Milwaukee  street,  and  parallel  with  and 
four  feet  east  of  the  east  side  of  the  mill,  the  starting-point  had  to  be  moved 
4.43  feet  further  east,  and  that  it  was  so  moved ;  and  the  north-west  corner 
of  the  building  erected  by  the  said  Samuel  D.  Smith  is  in  fact  149.93  feet  east 
of  the  easterly  side  of  River  street. 

Fourteenth.  That  about  the  time  the  said  grantors  conveyed  this  parcel 
of  land  to  Ihe  said  Samuel  D.  Smith  they  conveyed  a  part  of  the  bed  of  the 
river,  20  feet  in  width  and  100  in  length,  to  one  Peter  Meyers,  lying  imme- 
diately west  of  the  center  line  of  said  river  and  in  front  of  the  lands  conveyed 
to  said  Samuel  D.  Smith,  the  west  line  of  said  land  conveyed  to  said  Meyera 
being  about  86  feet  east  of  the  east  line  of  the  land  conveyed  to  Samuel  D. 
Smith,  as  said  line  is  described  in  the  deed  to  him.  The  whole  of  the  land 
between  the  land  conveyed  to  Smith  and  that  conveyed  to  Meyers  was,  at  the 
time  of  said  conveyance,  a  part  of  the  bed  of  Rock  river,  and  entirely  cov- 
ered with  the  waters  of  said  river. 

Fifteenth,  There  is  no  evidence  that  any  daim  was  made  by  the  grantors 
of  said  Samuel  D.  Smith,  or  those  claiming  under  such  grantors,  to  the  bed 
of  the  stream  in  front  of  the  lot  conveyed  to  said  Smith,  and  lying  between 
said  lot  and  that  part  of  the  bed  of  said  stream  conveyed  to  said  Meyers,  after 
the  conveyance  to  said  Samuel  D.  Smith,  until  shortly  before  the  commence- 
ment of  this  action. 

Upon  this  state  of  facts  the  only  material  question  in  the  case  is  whether 
the  deeds  of  Jackman  and  wife  and  Smith  and  wife  to  Samuel  D.  Smith,  bear- 
ing date  June  25, 1852,  conveyed  the  lands  in  question  to  the  grantee,  Sam- 
uel D.  Smith.  The  whole  case  depends  upon  the  construction  which  must  be 
given  to  that  deed.  If  that  deed  conveyed  the  land  in  dispute  to  Samuel  D. 
Smith,  then  the  plaintiff  has  failed  to  show  any  title  to  the  land  in  contro- 
versy.    It  is  wholly  unnecessary,  therefore,  to  consider  the  language  used  in 
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any  of  the  subsequent  deeds  given  either  by  the  grantors  of  the  plaintiff  or  by 
Samuel  D.  Smith  and  his  grantees.  Such  subsequent  deeds  can  have  very 
little  weight  in  determining  the  effect  which  should  be  given  to  the  deed  to 
Samuel  D.  Smith. 

The  facts  above  stated  show,  beyond  any  controversy,  that  the  grantors  of 
Samuel  D.  Smith,  at  the  time  they  conveyed  to  him,  owned  the  land  so  con- 
veyed and  the  bed  of  the  navigable  stream  in  front  of  the  same  to  the  center 
thereof,  except  the  20  feet  of  said  bed  conveyeti  to  said  Meyers.  They  also 
show  beyond  controversy  that  by  tlieir  deed  to  the  said  Samuel  D.Smith  they 
donveyed  to  him  the  land  west  of  the  said  navigable  stream,  and  eiist  to  the 
waters  thereof,  including  the  banks  or  shore  of  the  same,  for  the  entire  length 
of  the  parcel  of  laud  conveyed  to  the  said  Samuel  D.  Smith;  and  that  the  said 
Smith,  by  virtue  of  said  deed,  became  the  owner  of  the  west  banks  and  shore 
of  said  stream  along  the  whole  extent  of  the  length  of  the  lot  conveyed  to 
him.  Having  shown  that  Smith  was  in  the  possession  and  ownership  of  the 
bank  of  said  stream  as  above  stated,  in  the  absence  of  any  evidence  showing 
that  his  ownership  was  limited  by  some  particular  line  not  extending  thereto, 
the  legal  presumption  is  that  he  is  the  owner  of  the  bed  of  the  stream  in 
front  of  his  lot  to  the  center  or  thread  of  said  stream.  Jones  v.  Pettibone, 
2  Wis.  308;  Walker  y ,  Shepardsoiiy  4  Wis.  486;  Mariner  w.JSchulte,  13  Wis. 
692:  Arnold  Y,  Elmore,  16  Wis.  509;  Yates  \,Juddy  18  Wis.  118;  Weishrod 
y.Railtpay  Co.,  Id.  35-43;  Hegar  y ,  Railway  Co.,  26  Wis.  624-629;  Ycmng 
V.  Hai^ison,  6  Ga.  130;  Jones  v.  Water  Lot  Co,,  18  Ga.  539;  Moses  v.  Eagle 
Manufg  Co,,  62  Ga.  455;  Ang.  Water-courses,  (7th  Ed.)  §  10. 

This  court  say  in  Weisbrod  y.  Railway  Co,,  supra,  in  regard  to  the  owners 
of  land  adjoining  a  public  street  in  a  city:  "The  well-settled  presumption  in 
all  such  cases  is  that  the  proprietor  of  the  adjoining  lot  owns  to  the  center  of 
the  street,  and  that  the  purchaser  takes  to  the  center  by  virtue  of  %  convey- 
ance of  the  lot.  People  act  upon  this  presumption  in  buying  and  selling. 
The  right  of  the  soil  in  the  street  is  a  valuable  right  to  the  owner  of  the  ad- 
jacent lot,  as  the  facts  of  this  case  abundantly  show.  It  is  true  that  this  is  but 
a  presumption,  and,  ordinarily,  liable  to  be  defeated  by  proof  that  the  right  of 
soil  is  altogether  in  one  or  the  other  of  the  adjoining  proprietors,  or  that  one 
hjis  a  greater  or  less-interest  than  the  other."  The  rule  as  stated  above  has 
been  applied  with  equal  force  and  propriety  to  the  owners  of  land  upon  the 
opposite  banks  of  both  navigable  and  non-navigable  streams  in  this  state. 

In  the  case  at  bar  it  is  only  by  the  application  of  this  presumption  that  the 
original  owners  of  said  lot  174  have  shown  any  title  in  themselves  to  the  bed 
of  the  stream  in  front  of  the  defendant's  lot.  They  did  not  purchase  the  bed 
of  the  stream  from  the  government  of  the  United  States,  as  the  supreme 
court  of  the  United  States  has  expressly  declared,  in  the  case  of  Railroad  Co, 
v.  St'hurmeir,  7  Wall.  272-286.  that  the  bed  of  a  navigable  stream  is  not 
conveyed  by  the  patent  of  the  United  States  for  a  lot  of  land  adjoining  such 
stream.  In  this  state,  therefore,  the  only  right  the  original  girantee  of  the 
United  States  has  to  the  bed  of  a  navigable  stream  in  front  of  the  land 
gi'anted  by  the  United  States  depends  upon  the  decisions  of  this  court,  which 
hold  that,  presumptively,  the  purchaser  from  the  United  States  takes  to  the 
thread  of  the  stream  in  front  of  the  land  purchased  which  is  bounded  by  such 
stream,  and  this  notwithstanding  the  decision  of  the  supreme  court  of  the 
United  States  that  no  such  title  passed  by  its  grant,  and  that  such  title  re- 
mained in  the  state  in  which  the  navigable  stream  was  situate.  In  the  case 
of  Barney  v.  Keokuk,  94  U.  S.  324,  the  supreme  court  of  the  United  States 
say  of  the  decisions  of  the  state  courts  holding  a  different  rule:  "Whether, 
as  a  rule  of  property,  it  would  now  be  safe  to  change  these  doctrines  when 
they  have  been  applied,  as  before  remarked,  it  is  for  the  several  states  for 
themselves  to  determine.  If  they  choose  to  resign  to  the  riparian  propri- 
etors rights  which  properly  belong  to  them  in  their  sovereign  capacity,  it  is 
v.27N.w.no.7— 39 
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not  for  others  to  raise  the  objection."  In  the  case  of  Olson  v.  Merrill,  42 
Wis.  212,  the  late  Chief  Justice  Btan,  after  quoting  the  language  of  the  su- 
preme court  of  the  United  States  as  above  stated,  says:  "This  view,  so  far 
as  nmy  have  been  necessary,  leaves  this  court  free  to  adhere  to  a  doctrine 
almost  as  old  as  the  state,  and  which  it  would  now  be  mischievous  to  dis- 
turb." The  result  of  these  decisions  is  that  in  this  state  the  owner  of  the 
bank  of  a  navigable  stream,  by  purchase  from  the  United  States,  is  conclu- 
sively presumed  to  be  the  owner  of  the  bed  of  the  stream  in  front  of  his  pur- 
chase to  the  middle  or  thread  thereof;  and  under  the  same  decisions  the  same 
presumption  arises  in  favor  of  the  owner  of  such  bank  in  all  cases,  however 
such  owner  acquires  his  title;  but  the  presumption  in  the  case  of  owners  not 
deriving  their  title  directly  from  the  government  is  not  conclusive. 

The  second  question,  and  perhaps  the  only  other  material  question  in  the 
case,  is  whether  the  evidence  produced  upon  the  trial  has  overcome  the  pre- 
sumption raised  in  favor  of  Samuel  D.  Smith,  the  grantee  of  the  original 
owners,  as  to  his  ownership  of  the  bed  of  the  river  in  front  of  the  land  con- 
veyed to  him.  It  must  be  admitted,  upon  a  consideration  of  all  the  autliori- 
ties,  that  the  owner  of  lands  bordering  upon  a  navigable  stream,  and  who 
owns  the  bed  of  the  stream  in  front  of  his  lands,  may  sep*irate  the  ownership 
of  the  lands  upon  the  bank  of  such  stream  from  the  ownership  of  the  bed  of 
the  stream,  and  convey  the  shore  and  bank  to  one  grantee  and  the  bed  of  the 
stream  to  another.  That  is  what  the  learned  counsel  for  the  respondent 
claim  was  done  in  this  case.  The  basis  of  the  claim  rests  upon  the  fact  (and, 
as  1  think,  that  fact  alone)  that  in  the  deed  of  conveyance  to  Samuel  £>. 
Smith  the  boundaries  of  the  land  conveyed  were  exactly  described  by  metes 
and  bounds,  no  reference  whatever  being  made  to  the  river,  and  therefore  it 
is  claimed  that  nothing  passed  by  the  deed  outside  the  boundaries  particu- 
larly described  in  the  deed.  On  the  other  hand,  it  is  claimed  by  the  learned 
counsel  for  the  appellants  that  as  the  evidence  clearly  establishes  the  fact 
that  the  boundaries  mentioned  in  the  deed  do  in  fact  include  the  whole  of 
the  banks  and  shore  along  the  river  for  the  whole  length  of  the  lot  con- 
veyedf  there  arises  a  presumption  that  the  grantors  intended  to  convey,  and 
did  convey,  all  their  rights,  to  the  bed  of  the  stream  in  front  of  the  lands  de- 
scribed in  the  deed  to  the  middle  of  such  stream,  and  that  such  presumption, 
can  only  be  rebutted  by  an  actual  reservation  in  the  deed,  or  by  the  produo- 
tion  of  such  facts  and  circumstances  in  evidence  attending  the  making  of  the 
conveyance  as  clearly  show  an  intention  to  limit  the  grant  to  the  exact 
boundaries  fixed  by  the  description  in  the  deed. 

After  a  careful  consideration  of  the  very  able  and  exhaustive  arguments  of 
the  counsel  for  the  respondent,  and  of  the  authorities  cited  by  them  in  tlieir 
briefs,  as  well  as  the  arguments  and  authorities  presented  by  the  counsel  for 
the  appellants,  we  are  clearly  of  the  opinion  that,  so  far  at  least  as  this  court 
has  spoken  upon  the  subject,  it  has  adopted  the  rule  contended  for  by  the 
counsel  for  the  appellants;  and  that  upon  the  face  of  the  deed  to  Samuel  £>. 
Smith,  and  the  evidence  showing  the  location  of  the  land  described  therein* 
it  must  be  held  that  the  grantee,  Smith,  took  the  bed  of  the  stream  to  the 
center  thereof,  or  so  much  thereof  as  the  grantors  owned  when  said  deed  was 
executed.  Under  the  rule  established  by  this  court,  as  well  as  of  other  courts 
cited  below,  the  important  fact  in  the  conveyance  which  raises  the  presump- 
tion of  an  intent  to  convey  the  bed  of  a  navigable  stream,  or  the  street  or 
highway,  in  front  of  the  land  conveyed,  is  that  the  side  of  the  street  or  high- 
way, or  the  bank  of  the  navigable  stream,  is  in  fact  the  boundary  on  the  side 
of  the  lands  described  in  the  deed  next  to  such  street  or  stream,  or  that  such 
side  of  the  street  or  bank  of  the  stream  is  included  within  the  boundaries 
mentioned  in  the  deed  on  the  side  pext  thereto,  although  the  line  of  the  tract 
as  described  in  the  deed  may  extend  beyond  the  side  of  the  street  or  bank  of 
the  river  into  the  street  or  river.    The  fact  that  the  line  of  the  tract  of  land 
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<5onveyed  as  described  in  the  deed  is  a  straight  line  from  point  to  point,  by 
•course  and  distance,  on  the  side  next  the  river  or  street,  and  that  no  men- 
tion is  made  of  the  river  or  street,  does  not,  of  itself,  overcome  the  presump- 
tion of  an  intent  to  convey  to  the  center  of  the  river  or  street,  if  such  line  be 
in  fact  substantially  coincident  with  the  side  of  the  street  or  the  bank  of  the 
river,  and  extends  to  or  into  auch  river  or  street.  Jones  v.  Pettibone,  2  Wis. 
308;  Walker  v.  Shepardson,  4  Wis.  486;  Ford  v.  Railway  Co,,  14  Wis.  609; 
Gove  V.  White,  20  Wis.  425-432;  Kimball  v.  Kenosha,  4  Wis.  321;  Yates  v. 
Jtulii,  IS  Wis.  US;  Wisconsin  lUver  Imp.  Co,  y.  Lyons,  SO  Wis,  61;  Wright  \, 
Bay,  33  Wis.  260;  Pettibonev.  Hamilton,  40  Wis.  402;  Kneeland  v.  Van  Val- 
kenburgh,  46  Wis.  437;  S.  C.  1  N.  W.  Rep.  63;  Smith  v.  Ford,  48  Wis,  163; 
8.  C.  2  N.  W.  Rep.  134.  and  4  N.  W.  Rep.  462;  Valley  Paper  Co.  v.  West.  SS 
Wis.  599-608;  S.  C.  17  X.  W.  Rep.  554;  Olsonw.  MerriU,  42  Wis.  203;  Boor- 
man  y.Sunnuchs,  Id.  233-243;  Mariner  v.  Schidte,  13  Wis.  692. 

In  the  case  of  Wright  v.  Day,  supra.  Chief  Justice  Dixon  says :  "  The  plain- 
tiff being  the  owner  of  all  the  land  to  the  river,  and  not  stopping  at  the  me- 
ander line  as  a  boundary  at  the  time  of  his  conveyance  to  Fletcher,  must  be 
presumed  to  have  conveyed,  and  to  have  intended  so  to  do,  as  he  himself 
held,  and  according  to  his  true  boundary  on  that  side,  unless  the  deed,  by 
clear  and  unmistakable  words,  evinces  a  contrary  intention,  and  a  design  to 
make  the  meander  line  a  new  boundary  in  the  direction  towards  the  river. 
The  deed  contains  no  such  words."  In  Pettibone  v.  Hamilton,  supra,  it 
appeared  that  the  owner  of  a  tract  of  land  conveyed  several  parcels  thereof 
by  metes  and  bounds,  without  any  mention  of  an  alley  at  the  rear  end  of  the 
flame,  and  which  alley  was  not  in  existence  when  the  lots  were  so  conveyed; 
■but  that  afterwards  the  grantor  of  such  lots  platted  the  tract  of  which  such 
lots  were  a  part,  and  included  the  lots  so  conveyed  in  his  plat,  and  on  said 
plat  laid  out  an  alley  in  the  rear  of  said  lots,  and  dedicated  the  same  to  the 
use  of  the  owners  of  the  lots  abutting  the  same.  This  court  held  that  the 
owner  of  the  lots  so  conveyed  took  the  fee  in  the  alley  in  the  rear  of  their  re- 
spective lots.  In  the  opinion  Justice  Lyon  says:  "We  fail  to  find  any  suffi- 
cient evidence  that  Dr.  Darling  (the  proprietor  who  made  the  plat)  retained, 
or  intended  to  retain,  any  title  whatever  to  the  Darling  place,  or  the  alley, 
after  he  conveyed  the  land  abutting  thereon."  In  Kneeland  v.  Van  Valken- 
hurg,  supra,  it  is  said:  "It  is  true  that  the  designated  boundary  linas  of  the 
premises  conveyed  are  the  lines  between  lot  1  and  the  abutting  streets,  as 
those  lines  would  be  usually  marked  on  a  map  or  plat;  but  there  is  not  in 
the  terms  of  the  deed  any  express  exclusion  of  the  land  between  the  lines  and 
the  centers  of  the  streets.  The  rule  above  stated  will  not  permit  an  inference 
of  an  intention  to  exclude  the  streets  from  the  mere  fact  that  the  boundary 
lines  specified  in  the  grant  are  outside  the  limits  of  the  streets.  It  was  sub- 
stantially so  ruled  in  Pettibone  v.  Hamilton.^* 

The  rule  applied  by  this  court  to  streets  is  equally  applicable  to  the  grant 
•of  lands  upon  a  navigable  stream,  and  the  reasons  for  applying  it  are  more 
forcible  than  for  its  application  to  public  streets.  The  cases  certainly  make 
no  distinction  in  favor  of  the  grantor  who  conveys  lands  bordering  on  a  navi- 
gable river.  In  Jones  v.  Pettibone,  supra.  Chief  Justice  Whiton  says,  speak- 
ing of  the  meander  line  run  by  the  government:  "But  this  line  is  not  the 
boundary  of  the  lot,  and  is  run  merely  to  determine  the  quantity  of  land  con- 
tained in  it.  We  are  of  the  opinion,  therefore,  that  the  lots  extended  to  the 
stream,  and,  of  course,  to  the  center.*^  The  italics  are  not  in  the  original 
opinion. 

The  reasons  for  holding  fhat  a  grant  of  land  bounded  in  feet  by  a  highway, 
or  a  navigable  or  non-navigable  stream,  should  be  construed  as  conveying  all 
the  rights  of  the  grantor  in  the  conveyance  to  the  lands  in  the  highway,  or  in 
the  bed  of  the  stream  to  the  center  thereof,  are  so  clearly  and  fully  stated  in 
a  dissenting  opinion  by  Justice  Redfield  in  the  case  of  Buck  v.  hquiers,  22 
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Yt.  481-494,  that  I  feel  justified  in  stating  them  at  length  in  this  opinion. 
He  says:  "The  rule  itself  is  mainly  one  of  policy,  and  one*  which,  to  the  un- 
professional, might  not  seem  of  the  first  impT>rtance;  but  it  is  at  the  same 
time  one  which  the  American  courts,  especially,  have  regarded  as  attended 
with  very  serious  consequences  when  not  rigidly  adhered  to,  and  its  chief  ob- 
ject is  to  prevent  the  existence  of  innumerable  strips  and  gores  of  land  along 
tlie  margins  of  streams  and  highways,  to  which  the  title  for  generations  shall 
remain  in  abeyance,  and  then,  upon  the  happening  of  some  unexpected  event, 
and  one  consequently  not  in  express  terms  provided  for  in  the  title  deed,  a 
fruitless,  almost  objectless,  litigation  shall  spring  up  to  vex  and  harass  those 
who  in  good  faith  had  supposed  themselves  secure  from  such  embarrassment. 
It  is,  as  I  understand  the  law,  to  prevent  the  occurrence  of  just  such  con- 
tingencies as  these  that  in  the  leading  best-reasoned  and  best-considered  cases 
upon  the  subject  it  is  laid  down  and  fully  established  that  courts  will  always 
extend  the  boundaries  of  land,  deeded  as  extending  to  and  along  the  sides  of 
highways  and  fresh-water  streams  not  navigable,  to  the  middle  of  such  streams 
and  highways,  if  it  can  be  done  without  manifest  violence  to  the  words  used 
in  the  conveyance;  and  to  have  this  rule  of  the  least  practical  importance  to 
cure  the  evil  which  it  is  adopted  to  remedy,  it  must  be  applied  to  every  case 
where  there  is  not  expressed  an  evident  and  manifest  intention  to  the  con- 
trary,— one  from  which  no  rational  construction  can  escape.  The  rule,  to  be 
of  any  practical  utility,  must  be  pushed  somewhat  to  the  extreme  of  the  or- 
dinary rules  of  construction,  so  as  to  apply  to  all  cases,  when  there  is  not  a 
clearly-expressed  intention  in  the  deed  to  limit  the  conveyance  short  of  the 
middle  of  the  stream  or  highway.  If  it  is  only  to  be  applied  like  the  ordinary 
rules  of  construction  as  to  boundary,  so  as  to  reach  as  far  as  may  be  the  clearly- 
formed  idea  in  the  mind  of  the  grantor  at  the  time  of  executing  the  deed,  it 
will  ordinarily  be  of  no  utility  as  a  rule  of  evidence  or  policy;  for  in  ninety- 
nine  cases  in  every  hundred  the  parties  at  the  time  of  the  conveyance  do  not 
esteem  the  land  covered  by  the  highways  of  any  importance  either  way;  hence 
they  use  words  naturally  descriptive  of  the  prominent  idea  in  their  minds  at 
the  time,  and  in  doing  so  define  the  line  which  it  is  expected  the  party  will 
occupy  and  improve.  This  is  the  view  taken  by  Wallace  in  the  American 
note  of  Dovaston  v.  Payne,  2  Smith,  Lead.  Cas.  140,  where  the  cases  upon  the 
subject  are  collected  and  compared." 

Whatever  may  be  the  rule  as  laid  down  by  the  decision  of  other  courts,  we 
are  of  the  opinion  that  the  broad  rule  as  stated  by  Justice  Kedfield.  as 
quoted  above,  has  been  adopted  by  this  court  in  the  crises  of  Jones  v.  Petti- 
bone,  Wright  v.  Day,  Pettibone  v.  Hamilton,  and  Kneeland  v.  Van  Valken- 
burgh,  supra;  and  after  a  careful  consideration  of  the  learned  arguments  of 
the  counsel  for  the  respondent,  and  of  many  cases  cited  from  other  courts 
which  would  seem  to  be  somewhat  in  conflict  with  the  rule  as  laid  down  in 
the  cases  above  cited  in  this  court,  we  must  adhere  to  the  rule  stated,  and  we 
have  no  hesitation  in  saying  that  the  rule  as  adopted  by  this  court  is  the  more 
beneficial  to  both  public  and  private  interests. 

The  rule,  as  above  stated  in  this  opinion,  that  the  owner  of  the  bank  and 
shore  of  a  navigable  stream  in  this  state  is  presumed  to  be  the  owner  of  the 
bed  of  the  stream  to  the  centre  thereof  in  front  of  his  land,  and  that  in  the 
construction  of  a  deed  which  conveys  such  bank  and  shore  the  important 
fact  to  be  considered,  in  determining  whether  it  shall  be  held  that  the  grantor 
intended  to  convey  his  interest  in  the  bed  of  the  stream  to  the  center  thereof, 
is  that  the  bank  of  the  stream  is  in  fact  the  boundary  of  the  land  conveyed 
on  the  side  next  thereto,  and  not  that  the  land  as  described  in  the  deed  is 
bounded  on  that  side  by  the  stream,  has  the  advantage  of  certainty  over  the 
rules  as  laid  dov\fn  by  some  of  the  other  courts,  and  does  not  leave  the  ques- 
tion of  boundary  open  to  the  contention  and  litigation  which  is  so  justly  dep- 
recated in  the  opinion  of  Justice  Bedfield  above  quoted.    When  it  is  xaade 
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to  appear  that  the  lands  conveyed  by  the  deed  extend  to  and  cover  the  banks 
of  a  navigable  stream,  the  presumption  is  that  the  intention  was  to  convey, 
all  the  right  of  the  grantor  in  the  bed  of  tlie  stream  to  the  center  thereof; 
And  in  order  to  defeat  tliis  presumption  there  must  be  clear  proof  that  such 
was  not  the  intention  of  the  parties  to  the  conveyance,  and  the  fact  that  in 
giving  the  boundaries  of  the  lot  conveyed  no  mention  is  made  of  the  stream, 
and  that  the  lands  are  described  by  courses  and  distances,  does  not,  in  itself, 
overcome  such  presumption.  The  rules  adopted  by  this  court,  as  above 
stated,  are  not  unsupported  by  the  authority  of  otiier  courts  of  admitted 
learning  and  ability.  All  the  courts  seem  to  agree  upon  the  proposition  that 
it  is  a  question  of  intent  in  all  cases,  where  the  language  used  is  not  of  such 
an  absolute  character  as  to  exclude  the  Intent  and  limit  the  boundaries  of  the 
grant  by  language  admitting  of  but  one  construction. 

In  Webber  v.  Railroad  Co,,  2  Mete.  151,  Chief  Justice  Shaw  says:  "The 
•question  whether  a  grant  extends  to  the  side  line  or  the  center  of  a  highway 
or  navigable  stream  is  a  question  of  construction  in  each  case,  and  depends, 
as  all  other  cases,  upon  the  intent  of  the  parties  as  expressed  in  the  descrip- 
tive parts  of  the  deed,  explained  and  illustrated  by  all  the  other  parts  of  the 
conveyance,  and  by  the  localities  and  subject-matter  to  which  it  applies." 
The  same  language  is  used  by  the  court  in  Codman  v.  Evans,  1  Allen,  446. 
Chancellor  Kent  says:  "The  established  inference  is  that  a  conveyance  of  hind 
bounded  on  a  public  highway  carries  with  it  the  fee  to  the  center  of  the  way 
as  a  part  and  parcel  of  the  grant.  The  idea  of  an  intention  in  tlie  grantor  to 
withliold  his  interest  in  a  road  to  the  middle  of  it  after  parting  with  all  his 
right  and  title  to  the  adjoining  land  is  never  to  be  presumed.  It  would  be  con- 
trary to  the  universal  practice.  *  *  *  It  would  require  an  express  decla- 
ration, or  something  equivalent  thereto,  to  sustain  sucli  an  inference;  and  it 
may  be  considered  as  the  general  rule  that  a  grant  of  land  bounded  upon  a 
highway  or  river  carries  the  fee  in  the  higliway  or  river  to  the  center  of  it, 
provided  the  grantor  at  the  time  owned  to  the  center,  and  there  were  no  words 
or  specific  description  to  show  a  contrary  intent."  3  Kent,  Comm.  433,  and 
cases  cited  in  notes. 

In  Mott  V.  Mott,  68  N".  Y.  252,  it  was  held  that  when  the  words  of  descrip- 
tion in  the  deed  would,  according  to  the  rule  of  law  established  by  the  courts 
of  that  state,  carry  the  grant  to  the  center  of  a  street  or  lane,  yet,  as  it  was 
proved  from  other  parts  of  the  deed,  as  well  as  from  extrinsic  evidence,  that 
it  was  the  intention  to  exclude  the  street  or  lane  from  the  grant,  it  was  held 
not  to  be  included  in  the  grant.  It  is  unnecessary  to  cite  authorities  on  this 
well-established  rule  of  law.  The  contrary  is  not  contended  for  by  the  learned 
counsel  for  the  respondent  in  this  case. 

The  whole  weight  of  the  argument  advanced  by  the  learned  counsel  for 
the  respondent  is  that  the  land  granted  by  the  conveyance  to  Samuel  D. 
Smith  is  so  specifically  described  in  the  deed  as  to  exclude  the  idea  of  an  in- 
tent to  convey  the  bed  of  the  stream  in  front  of  the  lot  described  in  the  deed. 
This  contention  is  based  solely  on  the  fact  that  the  boundaries  in  the  deed  are 
specific,  and  no  reference  is  made  to  the  river  as  a  boundary  in  the  deed. 
T'hese  facts  have  been  pressed  upon  the  court  with  great  earnestness  by  the 
counsel  for  the  respondent  as  conclusive  that  there  could  have  been  no  intent 
on  the  part  of  the  grantors  to  convey  the  bed  of  the  stre^im,  and  as  the  land 
is  not  described  in  the  deed  as  in  any  way  bounded  on  the  river  side  by,  along, 
or  on  the  stream,  the  court  has  no  power  to  extend  the  grant  beyond  the 
boundary  fixed  in  the  deed  by  any  supposed  intention  on  the  part  of  the 
grantors.  This  question  was,  we  think,  presented  and  passed  upon  by  this 
oourt  adversely  to  the  claim  of  the  counsel  for  the  respondent  in  the  four  cases 
Above  cited  in  this  court.  The  same  question  has  been  considered  in  the  fol- 
lowing cases  in  other  courts,  and  decided  adversely  to  the  position  taken  by 
the  learned  counsel: 
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In  ChampUn  v.  Pendleton^  13  Conn.  23,  at  the  trial  the  court  charged 
the  jury  "that  if  theycouid  find  that  the  grantora  by  such  deeds  conveyed  the 
land  to  the  line  of  the  highway,  and  did  in  fact  bound  it  upon  the  highway, 
though  the  deeds  did  not  contain  any  words  bounding  it  upon,  by,  or  along 
the  highway,  or  in  any  way  mention  or  refer  to  the  highway  as  a  boundary 
of  the  lot,  still  the  legal  construction  of  the  deeds  was  the  same  as  if  they 
contained  such  words,  and  conveyed  the  land  to  the  center  of  the  highway." 
This  instruction  was  approved  by  the  supreme  court  of  that  state,  and  the 
court  use  the  following  language  in  passing  upon  the  question:  "But  it  is 
said  there  is  a  difference  between  a  deed  describing  the  land  as  bounded  upon^ 
by,  or  along  a  highway  and  one  in  which  no  mention  is  mtide  of  the  road,  and 
that  in  the  former  case  the  fee  in  the  highway  will  pass,  but  not  in  the  lat- 
ter. But  we  know  no  such  distinction.  If  the  land  conveyed  is  in  fact 
bounded  by  a  highway,  it  can  make  no  difference  in  the  legal  construction  of 
the  conveyance  whether  the  words  *  by  the  highway  '  are  used  or  not.  The 
effect  in  the  one  case  will  be  the  same  as  in  the  other. "  Jiiiee  decisions  of  like 
import:  Read  v.  Leeds,  19 Conn.  182;  Oear  v.  Barnum,  37  Conn.  229;  Stiles 
V.  Curtis,  4  Day,  328;  Chatham  v.  Brainerd,  11  Conn.  60. 

In  the  Ciiseof  GiraiuVs  Lessee  v.  Hughes,  1  Gill  &  J.  249,  the  court  of  appeals 
of  Maryland  held  that  in  an  action  of  ejectment  the  plaintiff  could  not  recover, 
when  it  appeared  that  the  plaintiff  claimed  title  by  a  patent  from  the  state, 
and  the  defendant  claimed  under  an  older  patent  describing  the  lands  as  be- 
low stated.  The  land  in  controversy  had  been  formed  by  the  gradual  reces- 
sion of  the  waters  on  the  shore  of  the  Patapsco  river.  In  the  older  patent  of 
the  defendant  the  lands  were  bounded  by  lines  running  into  the  waters  of 
the  river,  though  they  did  not  call  for  the  water  where  the  recession  took 
place.  In  the  opinion  the  court  say:  "It  is  contended  tiiat  as  the  lines  of 
Gist's  inspection  (the  one  under  which  the  defendant  claimed)  were  origi- 
nally run  course  and  distance,  when  the  survey  of  it  was  made,  and  had  no 
call  to  the  water,  it  must  be  confined  to  its  course  and  distance,  and  cannot 
be  extended  beyond  them."  The  court  held  against  the  contention.  This 
case  is  cited  with  approval  by  the  supreme  court  of  the  United  States  inJoTies 
V.  Johnston,  18  How.  150-157. 

In  Watson  v.  Peters,  26  Mich.  508-517.  Justice  Cooley  says:  "The  owner 
of  city  lots  bounded  on  navigable  streams,  like  the  owner  of  any  other  lands 
thus  bounded,  may  limit  his  conveyance  thereof  within  specific  limits,  if  he 
shall  so  choose;  but  when  he  conveys  with  the  water  as  a  boundary,  it  will 
never  be  presumed  that  he  reserves  to  himself  proprietary  rights  in  front  of 
the  land  conveyed  which  he  may  grant  to  others  for  private  occupation,  or  so 
occupy  himself  as  to  cut  off  his  grantee  from  the  privileges  and  conveniences 
which  appertain  to  the  shore  of  navigable  waters.  And  the  rule  itself  is  too 
valuable  and  too  important  to  be  varied  by  so  immaterial  a  circumstance  as 
that  the  boundary  on  the  water  is  defined  by  a  line,  instead  of  making  use  of 
words  which  to  the  common  understanding  would  convev  the  same  mean- 
ing." 

In  Richardson  v.  Prentiss,  48  Mich.  88,  S.  C.  11  N.  W.  R^p.  819,  where 
the  grant  in  question  extended  some  distance  into  navigable  waters,  and  was 
described  by  courses  and  distances,  it  was  still  held  that  the  grantor  could 
claim  no  rights  in  the  land  under  the  water  beyond,  as  against  the  grantee. 
In  this  case  the  court  say:  "The  uplands  conveyed  by  the  second  deed  to 
complainant  certainly  included  all  the  upland  to  the  water's  edge,  and  there 
was  added  thereto  the  clause  that  the  land  so  conveyed  should  extend  no 
further  into  the  bay,  that  is,  the  land  under  the  water  thereof,  than  six  rods 
from  the  rear  of  lot  five.  The  case,  therefore,  is  stronger,  if  that  were  pos- 
sible, than  any  of  the  above  referred  to;  for,  while  they  were  bounded  by  the 
water's  edge,  here  the  boundary  is  some  four  rods  from  the  shore,  out  in  the 
waters  of  the  bay.    It  not  only  conveys  the  entire  bank,  but  a  part  of  the 
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lands  under  the  water,  If  that  could  add  to  the  grantee's  rights.  The  ques- 
tion is  not  one  of  power  in  Mrs.  Hitchcock,  while  she  owned  the  bank  or  up- 
land, to  have  separated  the  water  privileges  therefrom  by  a  sale  thereof, 
upon  which  we  at  present  express  no  opinion,  but  rather  whether,  in  sell- 
ing the  upland  under  the  second  conveyance,  notwithstanding  the  peculiar 
language  thereof,  all  riparian  rights  did  not  pass  to  the  grantee  named  there- 
in. The  language  in  the  deed  which  has  given  rise  to  this  controversy  is, 
in  my  opinion,  no  stronger  than  though  the  land  sought  to  be  conveyed  had 
been  described  by  metes  and  bounds,  running  out  six  rods  from  the  rear  of 
lot  five.  The  conveyance  purports  to  be  one  of  lands.  It  is  so  much  of  a 
reserved  strip  as  lies  in  the  rear  of  lot  five,  but  extending  no  further  into 
the  bay  than  six  rods.  The  rights  appurtenant  to  this  land  are  not  reserved 
nor  restricted  in  any  way,  and,  as  the  land  conveyed  extends  out  into  the 
waters  of  the  bay,  all  riparian  rights  pertaining  thereto  pass  with  it  as  part 
of  the  subject-matter.  There  cannot  be  found  in  the  deed  that  clear,  decided 
language  of  a  manifest  attempt  to  limit  the  grant  which  the  law  requires  in 
order  to  vary  the  rule  so  firmly  established,  under  which  riparian  rights 
follow  a  conveyance  of  the  upland,  bank,  or  shore." 

Although  the  question  in  the  case  last  cited  arose  on  the  grant  of  lands  bor- 
dering on  a  bay  of  one  of  our  large  lakes,  instead  of  lands  upon  the  shore  of 
a  navigable  river,  yet,  under  the  rulings  of  the  courts  of  Michigan,  the  own- 
ers of  the  shores  of  the  navigable  waters  of  the  lakes  have  the  same  rights 
to  the  bed  of  the  lake  adjoining  the  shore  that  the  owner  on  a  navigable  river 
has  to  the  bed  of  a  stream.  This  was  so  held  by  that  court  in  the  same  case; 
citing  Bay  City  Qas-Light  Co.  v.  Industrial  WorkSj  28  Mich.  183,  where  it 
was  said  "that  any  use  of  lands  under  rivers,  which  is  compatible  with  full 
enjoyment  of  the  public  easement,  belongs  to  the  upland  to  which  it  was  origi- 
nally «ippurtenant  unless  sold  or  granted  separately  so  as  to  sever  it.  And  in 
this  state,  [that  is,  Michigan,]  whatever  the  law  may  be  elsewhere,  the  same 
principles  have  been  applied  to  lands  fronting  upon  the  lakes.  Rice  v.  Rud- 
diman,  10  Mich.  139;  Peie  Marquette  Booin  Co.  v.  Adains,  44  Mich.  404;  S. 
C.  6  N.  W.  Rep.  857."  The  reasoning  of  the  court,  therefore,  applies  with 
equal  force  to  a  conveyance  of  lands  upon  the  banks  of  a  navigable  stream 
as  to  lands  lying  upon  the  shore  of  the  lake  or  bay.  See,  also,  the  following 
cases:  Braxon  v.  Bressler,  64  III.  492;  Salter  v.  Jonas,  39  N.  J.  Law,  469; 
Juney.Purcelh  36  Ohio  St.  396;  Ross  Y.Faust,  54Ind.  471-477;  Woodman 
Y.Spencer,  14  Amer,  Law  Reg.  414-418;  Johnson  v.  Anderson,  18  Me.  76; 
Paul  Y.  Carver;  24  Pa.  St.  207;  Rix  v.  Johnson,  b  N.  H.  520.  These,  and 
many  other  cases  which  might  be  cited,  fully  sustain  the  rules  above  stated, 
as  held  by  this  court  in  regard  to  the  grants  of  lands  lying  upon  a  street  or 
navigable  river.  > 

If  we  examine  this  case  in  view  of  the  facts  which  attended  the  execution 
of  the  deed  in  question,  it  seems  to  us  they  show  a  clear  intention  on  the  part 
of  the  grantors  to  convey  all  the  rights  they  had  in  the  bed  of  the  stream  in 
front  of  the  lot  conveyed  at  the  date  of  such  conveyance.  The  evidence  de- 
rived from  the  description  in  the  deed  itself  would  tend  strongly  to  show  that 
9  aireful  measurement  had  been  made  in  order  to  fix  a  starting  point  on  the 
south  line  of  Milwaukee  street,  viz.,  145  feet  and  6  inches  easterly  from  the 
easterly  side  of  River  street;  and  the  evidence  shows  that  measuring  east 
from  that  point  46  feet  it  brings  the  east  line  of  the  lot  conveyed,  at  the 
north  end  thereof,  within  six  inches  of  the  water  line  of  the  river  in  an  or- 
dinary stage.  There  is  also  the  other  fact  that  when  it  became  necessary  to 
move  the  line  four  feet  and  more  east  in  order  to  get  sufficiently  east  of  the 
mill  referred  to  in  the  deed  to  satisfy  the  second  call  in  the  deed,  no  objection 
was  made  on  the  part  of  the  grantors ;  and  when  they  finally  made  the  deed, 
after  the  building  was  erected,  although  retaining  the  false  description  con- 
tained in  the  original  contract,  they  confirm  the  extension  to  the  east  by  de- 
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daring  tljat  the  land  conveyed  is  "the  same  land  on  which  the  brick  block 
lately  built  by  the  party  of  the  second  part  and  one  Isaac  N.  Nbrton  now 
stands."  That  building,  at  the  date  of  the  deed,  was  the  west  line  of,  and 
formetl  the  west  bank  of,  the  river  in  front  of  the  lot  conveyed  for  one-half 
of  the  length  of  the  lot  along  said  river;  and  the  east  line  of  the  lot  conveyed 
was,  wliether  we  take  the  measurements  given  in  the  original  contract  or 
those  in  the  deed,  very  nearly  coincident  with  the  shore  of  the  river, — ^if  any- 
thing extending  slightly  into  the  river  and  beyond  the  shore.  Under  the 
rule  laid  down  in  the  cases  above  cited  the  intention  to  convey  all  the  rights 
of  the  grantors  in  the  bed  of  the  stream,  to  the  center  thereof,  is  fairly  in- 
ferred, and  to  overcome  such  presumption  would  require  the  production  of 
evidence  which  is  entirely  wanting  in  this  record.  This  presumption  ought 
not  to  be  overcome,  except  upon  clear  proofs,  after  the  lapse  of  more  than  30 
years  from  the  date  of  the  deed;  and  especially  so  when  the  grantors  have 
made  no  claim  to  the  bed  of  the  river  in  front  of  the  conveyed  premises  dar- 
ing all  these  years. 

Upon  the  evidence  in  the  case  we  think  the  circuit  court  erred  in  finding 
that  the  plaintiff  was  the  owner  of  the  land  in  controversy.  It  becomes 
wholly  unnecessary,  therefore,  to  discuss  any  of  the  other  questions  raised 
by  the  learned  counsel  for  the  appellants  in  their  argument  of  this  case. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is  remanded, 
with  directions  to  that  court  to  enter  a  judgment  in  favor  of  the  appellants. 

Cassoday,  J.,  took  no  part 


State  ex  rel,  Welch  v.  Sloan,  Judge. 

Filed  April  6,  1886. 

l^  Homicide— Murder— Indictment— Rev.  St.  1878,  ?  4660. 

Indictment  charging  a  murder  in  the  first  degree  as  prescribed  by  Rev.  St,  1878,  { 
4660,  is  sufficient.    Hogan  v.  State,  30  Wis.  428,  followed. 
2.  Habeas  Corpus — Sentence — Jurisdiction  in  Criminal  Case. 

It  is  only  when  the  court  pronounces  a  ju<!gnient  in  a  criminal  case  which  is  not 
authorized  by  law.  under  any  circumstances  in  the  particular  case  made  by  the 
pleadings,  whether  the  trial  lias  proceeded  regularly  or  otherwise,  that  such  iudg- 
meut  can  be  said  to  be  void  so  as  to  justify  the  discharge  of  the  defendant  held  in 
custody  by  such  judgment. 

Certiorari, 

C  S,  Carter,  for  relator.  H,  W.  Chynoweth,  Asst.  Atty.  Gen.,  for  re- 
spondent. 

Taylor,  J.  This  is  a  writ  of  certiorari  issued  out  of  this  court  to  review 
the  proceedings  had  before  the  respondent,  as  a  circuit  judge,  upon  a  writ  of 
habeas  corpus  issued  by  said  judge  in  favor  of  the  relator.  On  the  return  of 
said  writ  it  appeared  that  the  relator  was  imprisoned  in  the  state  prison  at 
Waupun  upon  the  final  judgment  of  the  circuit  court  of  Calumet  county,  in 
a  criminal  action  of  the  state  against  said  Welch  upon  an  information  foq 
murder.  It  appeared  that  the  relator  was  arrested  and  pleaded  not  guilty  to 
said  information,  and  upon  the  trial  the  jury  rendered  a  verdict  by  which 
they  found  the  defendant  "guilty  of  murder  as  charged  in  the  information 
against  him,"  and  upon  this  verdict  the  said  court  rendered  judgment  that 
the  relator  be  imprisoned  in  the  state  prison  at  Waupun  for  his  natural  life. 
Upon  the  hearing  the  circuit  judge  remanded  the  prisoner,  and,  to  review 
the  proceedings  and  order  of  the  circuit  judge  upon  said  writ  of  habeas  cor- 
pus, the  writ  of  certiorari  was  issued  out  of  this  court. 

Upon  the  hearing  upon  the  return  to  the  writ  of  cez-tiorart*  made  by  the 
said  respondent  it  was  urged  by  the  learned  counsel  for  the  relator  that  the 
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circuit  court  of  Calumet  county  had  no  authority  or  jurisdiction  to  pronounce 
the  judgment  it  did,  in  the  case  of  the  state  against  the  relator,  and  conse- 
quently the  judgment  of  the  circuit  court  showed  no  lawful  cause  for  the  im- 
prisonment of  the  relator,  and  he  should  have  been  discharged.  The  grounds 
of  this  contention  were — Firsts  that  the  information  in  the  action  pending 
in  Calumet  county  did  not  charge  the  relator  with  the  crime  of  murder  in 
the  first  degree,  and  therefore  the  court  had  no  jurisdiction  to  pass  a  sentence 
punishing  the  relator  for  that  crime;  and,  second,  if  the  information  was 
sufficient  to  sustain  a  conviction  for  murder  in  the  first  degree,  still  the  ver- 
dict of  the  jury  did  not  find  him  guilty  of  that  specific  crime,  and  therefore 
there  was  no  authority  or  jurisdiction  in  the  court  to  pronounce  the  judg- 
ment it  did  in  the  case. 

The  first  objection  raised  by  the  learned  counsel  for  the  relate^  we  do  not 
think  well  taken.  The  information  in  the  action  against  the  relator  in  the 
•circuit  court  of  Calumet  county  was  in  the  form  prescribed  by  section  4660, 
Bev.  St.  1878,  which  reads  as  follows:  "In  indictments  or  informations  for 
murder  or  manslaughter  it  shall  not  be  necessary  to  set  forth  the  manner  in 
which,  or  the  means  by  which,  the  death  of  the  deceased  was  caused,  but  it 
shall  be  sufiicient  in  any  indictment  or  information  for  murder  to  charge  that 
the  accused  did  willfully,  feloniously,  and  of  malice  aforethought  kill  and 
murder  the  deceased;  and  in  any  indictment  or  information  for  m<inslaughter 
it  shall  be  sufiicient  to  charge  that  the  accused  did  feloniously  kill  and  slay 
the  deceased."  The  validity  of  this  section,  so  far  as  it  prescribes  what  shall 
be  a  sufficient  information  in  charging  the  crime  of  murder,  was  considered 
by  this  court  in  the  case  of  Hogan  v.  State^  30  Wis.  428-441 ;  and  this  court 
held  in  that  case  that  an  indictment  or  information  in  the  form  prescribed 
by  said  section  was  sufficient  to  and  did  charge  the  defendant  with  murder  in 
the  first  degree,  as  well  as  in  the  second  and  third  degrees,  and  that  said  sec- 
tion was  not  a  violation  of  article  1,  §  7,  of  the  constitution.  The  correct- 
ness of  the  decision  in  the  Hogan  Case  has  not  been  questioned  in  this  court 
since  it  was  pronounced,  and  we  are  not  convinced  by  the  arguments  of 
the  learned  counsel  for  the  relator  in  this  case  that  the  decision  of  the  court 
in  Hogan  v.  8tate  was  wrong,  and  ought  now  to  be  reversed  after  having 
stood  as  the  law  for  over  15  years.  The  information  in  the  case  at  bar  being 
sufficient  to  charge  the  defendant  with  the  crime  of  murder  in  the  first  de- 
gree, the  circuit ^court  had  authority,  under  such  information,  to  sentence  the 
defendant  to  imprisonment  for  life  in  the  state  prison  upon  a  verdict  of  the 
jury  convicting  the  defendant  of  that  crime. 

The  second  point  made  by  the  learned  counsel  for  the  relator  is  that,  the 
verdict  being  a  general  verdict  by  which  the  jury  found  the  defendant  ''guilty 
of  the  crime  of  murder  as  charged  in  the  information  against  him,"  such  ver- 
dict was  irregular,  and  insufficient  to  authorize  the  court  to  pass  sentence  and 
judgment  thereon  against  the  relator,  and  the  same  case  of  Hogan  v.  State, 
is  cited  to  sustain  this  objection.  The  contention  that  it  was  error  to  pass 
sentence  upon  such  verdict  may  be  admitted  for  the  purposes  of  this  case,  al- 
though it  does  not  appear  from  the  opinion  or  the  record  in  this  court  tliat 
the  form  of  the  verdict  in  the  Hogan  Case  was  the  same  as  in  the  case  at  bar. 
In  the  Hogan  Case  this  couit  held  that  the  judgment  pronounced  upon  the 
verdict  was  erroneous,  not  that  it  was  void,  and  the  judgment  was  reversed, 
and  a  new  trial  ordered  in  the  case. 

It  is  evident  that  the  circuit  court  did  not  act  without  jurisdiction  in  pro- 
nouncing judgment  upon  the  verdict  rendered.  It  was  the  duty  of  the  court, 
upon  the  receipt  of  the  verdict,  either  to  pass  judgment  thereon,  or  to  set  it 
aside  and  order  a  new  trial,  as  was  done  by  this  court  in  the  Hogan  Case,  and 
not  to  discharge  the  defendant  from  custody.  Admit  that  the  court  erred  in 
pronouncing  judgment  upon  the  verdict  instead  of  setting  the  same  aside, 
oertainly  the  court  in  doing  so  had  the  power,  and  it  was  its  duty,  to  deter* 
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mine  what  should  be  done  in  the  case  then  before  it;  and  if  the  court  erred 
In  its  determination  it  was  simply  an  error  arising  in  the  progress  of  thecase, 
and  not  an  act  beyond  the  power  and  jurisdiction  of  the  court,  as  it  must  be^ 
to  be  taken  advantage  of  upon  a  writ  of  habeas  corpus. 

The  defendant  having  been  duly  charged  with  the  crime  of  murder  in  the 
first  degree,  and  having  been  brought  into  the  custody  of  the  court,  the  court 
had  full  jurisdiction  both  of  the  subject-matter  of  the  action  and  of  the  per- 
son of  the  defendant,  and,  having  rendered  a  judgment  against  the  defendant 
which  the  law  authorizes  after  trial  and  conviction,  any  errors  of  the  court 
intervening  before  the  sentence  and  judgment  must  be  taken  advantage  of 
either  by  motion  in  the  court  where  the  trial  is  had,  or  upon  writ  of  error  or 
exceptions  in  the  manner  prescribed  by  the  statutes.  These  facts  appearing 
to  the  officer  before  whom  the  writ  of  habeas  corpus  is  'returnable,  it  is  his 
duty  to  remand  the  prisoner,  under  the  provisions  of  subdivision  2  of  section 
3427,  Rev.  St.,  which  reads  as  follows:  "The  court  or  judge  must  make  a 
final  order  to  remand  the  prisoner  if  it  shall  appear  that  he  is  detained  in 
custody  *  *  *  (2)  by  virtue  of  the  final  judgment  or  order  of  any  com- 
petent court  of  civil  or  criminal  jurisdiction,  or  of  any  execution  issued  upon 
any  such  judgment  or  order.''  The  last  paragraph  of  section  3428  reads  as 
follows:  "But  no  such  court  or  officer,  on  the  return  of  any  such  writ,  shall 
have  power  to  inquire  into  the  legality  or  justice  of  any  judgment,  order,  or 
execution  specified  in  the  next  preceding  section."  It  is  only  when  the  court 
pronounces  a  judgment  in  a  criminal  case  which  is  not  authorized  by  law, 
under  any  circumstances  in  the  particular  case  made  by  the  pleadings,  whether 
the  trial  has  proceeded  regularly  or  otherwise,  that  such  judgment  can  be  said 
to  be  void,  so  as  to  j  ustify  the  discharge  of  the  defendant  held  in  custody  by 
such  judgment.  This  was  the  conclusion  reached  in  the  axsea  of  People  v. 
Liscomb,  GO  N.  Y.  571,  590, 591, 604;  In  re  Perry,  30  Wis.  268;  In  re  CrandalU 
34  Wis.  177;  In  re  Semler,  41  Wis.  517;  Hauser  v.  State,  33  Wis.  678:  Ex 
parte  Lange,  18  Wall.  163;  and  Ex  parte  Gibson,  31  Cal.  628.  See,  also,  Hurd, 
Hab.  Corp.  327-332,  and  cases  cited  in  the  notes. 

In  Liscomb's  Case,  above  cited,  the  court  say:  "The  court  had  jurisdiction 
of  the  person  of  the  accused,  and  of  criminal  oifenses  committed  within  the 
county  of  New  York,  and  necessarily  had  jurisdiction  to  pass  upon  the  form 
and  sufficiency  of  the  indictment,  and  the  order  and  course  of  the  trial,  and 
decide  every  question  that  arose  in  its  progress,  and  whether  the  determina- 
tion of  the  court  upon  any  or  all  the  questions  were  right  or  wrong  did  not 
affect  the  jurisdiction.  In  other  words,  the  court  had  jurisdiction  to  make  a 
wrong  as  well  as  right  decisions  in  all  the  stages  of  the  prosecution,  and 
whether  those  made  were  right  or  wrong  cannot  be  raised  on  habeas  corpus  f 
and  though  the  court  in  that  case  discharged  the  prisoner  on  habeas  corpus, 
it  was  done  upon  the  ground  that  the  judgment  pronounced  in  that  case  was 
entirely  beyond  the  right  of  the  court  to  pronounce  under  any  state  of  facts 
which  could  have  been  shown  on  the  trial.  That  case  presented  a  similar 
question  to  the  one  presented  in  the  case  of  In  re  Pierce,  44  Wis.  411-426. 

The  circuit  judge  was  clearly  right  in  making  an  order  remanding  the  re- 
lator.   The  proceedings  and  order  of  the  circuit  judge  are  affirmed. 
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HOBTON  V.  HORTON. 

Filed  April  6,  1886. 

Principal  aitd  Agent— Acmow  against  Agent  fob  Monet  Collected  —  Complaint — 

CONSTKUCTION. 

Where  a  complaint  alleges  that  plaintiff  delivered  to  defendant  a  "a  list  of  notes" 
to  collect  for  him,  but  it  appears  from  the  other  allegations  that  the  notes  them- 
selves were  actually  delivered,  and  it  is  charged  that  defendant  collected  the  notes, 
and  refused  to  pay  tbe  amounts  over,  it  will  be  held  sufficient. 

Appeal  from  circuit  court,  Waushara  county. 

X.  L,  Soule  and  Waring ^  Eichstaedt  &  iVwAe^Ti,  for  respondent.  JK.  X.  2>. 
Potter^  for  appellant. 

Taylor,  J.  This  action  is  brought  by  the  respondent  to  recover  of  the 
appellant  certain  sums  of  money  alleged  to  have  been  collected  by  the  appel- 
ant for  the  respondent,  and  also  for  the  value  of  certain  notes  and  other  evi- 
dences of  debt  delivered  by  respondent  to  the  appellant  for  safe-keeping  and 
collection  for  the  respondent.  The  complaint  alleges  "that  on  the  eleventh 
day  of  December,  1884,  the  plaintilT,  by  himself  and  agent,  John  Hart,  de- 
livered to  the  said  defendant,  William  Horton,  for  safe-keeping  and  collecting, 
as  fast  as  they  matured,  the  following  list  of  promissory  notes,  receipts,  and 
moneys,  to  be  returned  to  him,  the  said*  plaintiff,  when  called  for,  upon  de- 
mand, as  follows,  to-wit,  [Here  follows  a  description  of.  fifteen  notes  given 
by  different  persons  to  the  respondent,  giving  the  amount  of  each  note,  one 
receipt  for  $20  and  money  to  the  amount  of  $35,  and  alleges  that  the  total 
amount  of  the  notes,  receipt,  and  money  is  81,615,  with  accrued  interest 
amounting  to  the  sum  of  $125;]  that  the  notes  were  worth  the  face  amount 
thereof,  and  accrued  interest  at  the  time  of  said  delivery;  and  that  he,  the 
said  plaintiff,  was  and  is  the  real  owner  thereof,  and  in  the  possession  thereof 
at  the  time  of  the  delivery  thereof  to  the  said  defendant  as  aforesaid." 

The  complaint  then  alleges  that  the  plaintiff  executed  and  delivered  to  the 
said  defendant  a  power  of  attorney,  with  full  authority  to  collect  for  him  the 
said  promissory  notes,  and  the  Interest  thereon,  and  that  he  is  informed  and 
believes  the  said  defendant  has  collected  of  the  said  notes,  in  whole  or  in 
part,  which  he  (the  defendant)  wrongfully  withholds  from  the  said  plaintiff. 
The  complaint  further  alleges  that  on  the  sixth  of  May,  1885,  he  revoked  the 
said  power  of  attorney  given  to  the  defendant,  and  that  on  the  sixth  of  May, 
1885,  by  his  agent,  he  demanded  of  the  said  defendant  "all  promissory  notes, 
mortgages,  receipts,  and  money,  and  all  of  the  papers  and  things  belonging 
to  the  said  plaintiff  and  then  in  the  possession  of  the  defendant;"  the  refusal 
of  the  defendant  to  deliver  any  of  the  said  notes,  receipts,  or  money  deliv- 
ered to  him,  or  money  collected  on  said  notes,  except  certain  notes,  naming 
them,  and  which  amounted  in  all  to  the  sum  of  $385.  The  complaint  then 
alleges  "that  there  is  now  due  from  the  said  defendant,  upon  the  said  notes, 
receipts,  and  money  collected,  to  the  said  plaintiff,  the  sum  of  $1,355,  which 
he,  the  said  defendant,  wrongfully,  unlawfully,  and  corruptly  withholds  from 
the  said  plaintiff  in  this  suit;"  and  then  demands  judgment  for  that  amount, 
with  interest  and  costs.  To  this  complaint  the  defendant  demurred  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled  by  the  circuit  court,  and  the  defendant  ap- 
peals from  the  order  overruling  such  demurrer  to  this  court. 

The  learned  counsel  for  the  appellant  Insists  that  it  is  nowhere  alleged  in 
the  complaint  that  the  plaintiff  ever  delivered  to  the  defendant  any  notes,  re- 
ceipts, or  money  for  collection  or  otherwise,  and  so  does  not  show  any  lia- 
bility of  the  defendant  to  the  plaintiff.  The  contention  is  that  the  complaint 
only  alleges  that  a  ^^ list  of  notes,  ^*  etc.,  was  delivered  to  the  defendant  by 
the  plaintiff,  and  not  the  notes,  receipts,  and  money  mentioned  in  the  com* 
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plaint.  "VVe  think  the  criticism  upon  the  language  of  the  complaint  is  too  re- 
fined to  be  sustained,  when  applied  to  a  pleading  under  the  Code,  which  pro- 
vides that  "in  the  construction  of  a  pleading,  for  the  purpose  of  determining 
its  effect,  its  allegations  shall  be  liberally  construed,  with  a  view  to  substan- 
tial justice  between  the  parties."  Section  2668,  llev.  St.  The  allegations  of 
the  complaint  clearly  show  that  the  words  "list  of"  used  in  the  complaint 
had  reference  to  the  notes,  receipts,  and  money  which  it  is  alleged  "were  de- 
livered to  the  defendant  for  safe-keeping  and  collection  as  fast  as  they  ma- 
tured," and  that  it  was  not  a  mere  "list  of"  or  memorandum  of  such  notes, 
etc.,  which  was  delivered  to  defendant.  There  are  many  other  allegations  in 
the  complaint  which  clearly  show  that  what  was  delivered  to  defendant  was 
not  a  mere  "list  of"  or  memorandum,  but  the  notes,  etc.,  themselves.  It  is 
alleged  that  the  notes,  etc.,  when  delivered,  were  of  a  certain  value;  that  de- 
fendant had  collected  some  of  the  notes,  etc.;  and  that  he  returned  to  the 
plaintiff  a  part  of  those  delivered  to  him.  Were  it  not  for  the  apparent  good 
faith  of  the  learned  counsel  for  the  appellant  in  undertaking  to  sustain  his 
demurrer  in  this  court,  we  should  be  inclined  to  think  that  the  demurrer  wjis 
put  in  for  delay,  and  might  have  been  properly  stricken  out  as  frivolous  un- 
der the  provisions  of  section  2681,  Rev.  St. 

The  order  of  the  circuit  court  is  afiirmed,  and  the  cause  is  remanded  for 
further  proceedings. 

—  •■ '  ■  — 

Hammel  and  others  t?.  Schuster,  Garnishee. 
Filed  April  6,  1886. 

1.  AssrONMKNT  FOR  BENEFIT  OF  CbEDITOBS — INVENTORY — VaLTJE. 

The  law  does  not  require  that  the  inventory  of  the  property  of  the  insolvent  after 
assignment  for  the  benefit  of  creditors  should'  state  its  value.* 

2.  Same— Drawing  of  Papers  by  County  Judge. 

There  is  nothing  in  the  statute  prohibiting  the  county  judge  from  drawing  the 
aRsi>;nn]Cnt  papers,  and  the  fact  that  he  did  draw  thcni  does  not  render  the  assign- 
ment void. 

3.  Same — Assignment  not  an  •'Action." 

The  making  of  an  assignment  is  not  an  action,  and  the  assignor  and  assignee  are 
not  parties  litigant  in  a  matter  pending  before  the  county  judge. 

4.  Same — Fraud  of  Assignee — Effect  on  Assignment. 

Evidence  of  fraud,  misconduct,  or  misappropriation  by  the  assignee  after  the 
property  has  come  into  his  hands  by  virtue  of  an  assignment  in  good  faith  cannot 
defeat  the  assignment. 

Appeal  from  circuit  court,  Clark  county. 

R.  J.  McBridCt  for  appellants.  Sturdevant  c6  Sturdevant,  for  respond- 
■ent. 

Taylor,  J.  The  respondent  was  summoned  as  garnishee  in  an  action  by 
the  appellants  against  the  firm  of  Canon  liros.  The  respondent  claims  to  be 
the  assignee  of  the  firm  of  Canon  Bros,  under  an  assignment  made  by  them 
on  the  twenty-third  of  February,  1883,  to  him,  as  their  assignee  for  the  ben- 
efit of  their  creditors.  The  appellants  attack  the  assignment  as  void  in  law 
on  account  of  certain  alleged  defects  therein,  and  as  void  in  fact  because  it  is 
alleged  that  it  was  made  to  defraud,  hinder,  and  delay  the  creditors  of  the 
assignors. 

The  learned  counsel  for  the  appellant  claims  that  the  assignment  is  void  in 
law  (1)  because  the  bond  was  given  for  only  $15,000,  when  it  is  claimed  that 
the  nominal  value  of  the  assets  was  821,000;  (2)  because  the  atlidavit  of  the 
sureties  to  the  bond  is  not  in  the  form  prescribed  by  law;  (3)  because  the 

^For  a  full  discussion  of  the  question  of  voluntary  assignment  for  the  benefit  of  cred- 
itors, see  Auley  v.  Ostermann,  25  N.  W.  Rep.  667,  and  note,  662-068. 
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county  judge  to  whom  the  bond  was  delivered  was  a  creditor  of  the  assignors; 
(4)  because  the  county  judge  to  whom  the  bond  was  delivered  drew  up  the 
assignment  papers;  (5)  because  the  firm  property  of  the  assignors  was  the 
only  property  assigned. 

The  first  objection  is  not  sustained  by  the  evidence.  The  only  ground  for 
stating  that  the  bond  is  not  for  the  nominal  value  of  the  assets  is  based  upon 
values  stated  in  the  inventory  afterwards  filed  in  the  case.  The  law  does 
not  require  that  the  inventory  of  the  property  should  state  its  value;  and  the 
other  evidence  in  the  case  sliows  that  the  bond  was  in  fact  for  an  amount 
much  exceeding  the  value  of  all  the  assets  of  the  firm  delivered  to  the  as- 
signee. 

The  second  objection  as  to  the  sufficiency  of  the  affidavit  of  the  sureties  is 
not  well  taken.     The  following  is  the  form  of  the  affidavit: 

i^tate  of  Wisconsin,  Clark  County — ss, :  George  L.  Loyd  and  D.  Dickin- 
son tlie  sureties  in  the  above  and  foregoing  undertaking  being  severally  and 
duly  sworn,  each  for  himself  deposes  and  says  as  follows:  That  I  reside  as 
in  said  bond  stated  and  am  worth  the  sum  of  the  said  George  L.  tioyd  twelve 
tliousand  dollars,  and  the  said  D.  Dickinson  three  thousand  dollars  in  prop- 
erty situate  in  this  state  over  and  above  all  debts,  liabilities  and  exemptions 
and  am  a  f  reoholder  in  the  state  of  Wisconsin. 

fSignedJ  "Geo.  L.  Loyd. 

[Jurat.  J  "D.Dickinson." 

It  is  insisted  by  the  learned  counsel  that  the  sureties  each  testifies  that  he 
is  worth  the  sum  of  the  said  George  L.  Loyd,  and  not  that  George  L.  Loyd 
is  worth  $12,000  and  Dickinson  $3,000.  If  we  place  an  "I"  after  the  words 
"the  sum  of"  there  will  be  no  difficulty  in  determining  what  the  sureties  tes- 
tified to.  So  punctuated,  George  L.  Loyd  testifies  that  he  is  worth  812,000, 
and  D.  Dickinson  that  he  is  worth  $3,000,  over  and  above,  etc.  We  think  the 
alhtlavit  of  the  sureties  sufficient. 

The  third  objection,  that  the  county  judge  was  a  creditor  of  the  assignors, 
does  not  appear  to  be  sustained  by  the  evidence.  He  says  he  is  not  a  cred- 
itor of  the  assignors,  and  was  not  at*  the  time  the  assignment  was  made,  and 
there  is  no  evidence  showing  the  contrary.  He  is  not  named  as  a  creditor  in 
tin*  sohedule  of  creditors. 

Fourth,  It  is  insisted  the  assignment  is  void  because  the  county  judge  who 
approved  the  bond,  and  to  whom  it  was  delivered,  drew  the  assignment  pa- 
pers. There  is  nothing  in  the  statute  prohibiting  the  county  judge  from 
drawing  the  assignment  papers,  and  the  fact  that  he  did,  does  not  render  the 
assignment  void.  The  section  of  the  statute  cited  (2582,  Rev.  St.)  prohibits 
**a  judge  from  giving  advice  to  parties  litigant  in  any  matter  pending  before 
him,  or  which  he  has  reason  to  believe  will  be  brought  before  him  for  decis- 
ion, or  draft  or  prepare  any  papers  or  other  proceedings  relating  to  such  mat- 
ter or  action."  The  making  of  an  assignment  is  not  an  action,  and  the  as- 
signor and  assignee  are  not  parties  litigant  in  a  matter  pending  before  the 
cou!ity  judge.  All  the  judge  has  to  do  with  the  case  is  to  see  that  the  bond  is 
in  the  form,  and  that  the  sureties  justify  as,  required  by  the  law,  and  that 
tlie  proper  indorsements  are  made  thereon  by  the  assignees.  He  can  do  this 
as  well  when  he  draws  the  bond  as  when  it  is  drawn  by  some  other  person. 

The  Jtfth  objection  is  not  now  urged.  An  assignment  by  a  partnership  of 
partnership  property  alone  was  held  valid  by  the  court  in  AiUey  v.  Ostermann, 
25  N.  W.  Rep.  657;  Rumery  v.  McCulloch,  54  Wis.  565;  S.  C.  12  N.  W. 
Rep.  65. 

It  is  urged  by  the  learned  counsel  for  the  appellant  that  the  evidence  in 
the  case  is  such  as  to  require  the  court  to  submit  to  the  jury  the  question 
whether  the  assignment  was  not  fraudulent  in  fact  as  to  the  creditors  of  the 
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assignors.  After  a  careful  reading  of  the  evidence  we  find  nothing  which 
indicates  that  the  assignors,  before  or  at  the  time  of  making  the  assignment, 
had  any  intention  of  defrauding  their  creditors,  or  hindering  or  delaying 
them  in  the  collection  of  their  debts,  except  such  delay  as  would  necessarily 
result  from  making  an  honest  and  fair  assignment  for  their  benefit.  All  the 
acts  brought  out  in  the  evidence  which  tend  to  show  a  want  of  good  faith  on 
the  part  of  the  assignee  relate  exclusively  to  his  acts  and  doings  after  the  as- 
signed property  came  to  his  hands  by  virtue  of  the  assignment;  and  there  is 
no  evidence  which  tends  to  connect  the  assignors  with  any  of  the  acts  of  the 
^issignee  which  are  complained  of  as  evidencinga  fraudulent  intent  on  his  part. 
When  an  assignment  "is  made  in  good  faith  by  the  assignors,  and  without 
any  fraudulent  intent,  it  cannot  be  defeated  by  proof  that  the  assignee  abused 
his  trust.,  misappropriated  the  property,  or  acted  dishonestly  in  its  disposal. '* 
Burrill,  Assignm.  §  351,  and  cases  cited  in  the  notes.  See,  also,  the  long  list 
of  cases  cited  by  the  respondent  in  his  brief  in  this  case.  The  creditors  are 
supposed  to  be  protected  against  the  fraudulent  and  negligent  acts  of  the  as- 
signee by  the  bond  given  by  him  at  the  time  the  assignment  is  made.  We  find 
Jio  error  in  the  record. 

The  judgment  of  the  circuit  court  is  affirmed. 


Cameron  v.  Austin. 
Filed  April  6,  1886. 

1.  PlKADINO — CONTBAC^-rWOBK  AND  LaBOB  IN  CONSIDBBATION  OF  CONTKTAIIOB. 

A  contract  for  labor,  payment  whereof  was  to  be  made  in  land,  is  broken  upon 
the  refusal  of  the  owner  and  employer  to  execute  a  deed  after  performance  of  the 
labor,  and  an  action  thereupon  must  be  on  the  special  contract,  and  not  upon  the 
common  count  for  work  ana  labor. 

2.  Statute  op  Fbauds  —  Conveyance  of  Land  —  Obal  Aobebhbnt — Pabt  Pkbfobm- 

ANCE. 

An  oral  agreement  for  the  conveyance  of  land  is  taken  out  of  the  statute  of  frauds 
by  the  entry,  occupation,  and  cultivation  upon  and  of  the  land  by  the  purchaser, 
with  the  consent  of  him  who  has  the  title. 

Appeal  from  circuit  court,  Clark  county. 

J,  E.  Campbell  and  R,  /.  McBride,  for  respondent.  Ring  tk  Toumana,  for 
appellant. 

Orton  J.  The  complaint  of  the  respondent  is  for  work  and  labor  to  re- 
cover a  balance  of  $197.58  after  deducting  payments.  The  answer,  after  a 
general  denial,  sets  up  an  oral  agreement  under  which  said  labor  was  per- 
formed, by  the  terms  of  which  he  sold  to  the  plaintiff  80  acres  of  land  at  the 
agreed  price  of  $400,  the  plaintiff  to  pay  interest  thereon,  and  to  pay  the 
taxes  on  said  land,  and  that  he  should  pay  therefor  in  and  by  said  labor, 
and  that  his  wages  therefor,  in  excess  of  the  support  of  the  plaintiff  and 
his  family,  were  to  be  applied  upon  the  payment  for  said  land.  It  is  fur- 
ther averred  in  said  answer  that  after  the  plaintiff  had  finished  and  quit 
such  work  and  labor,  in  September,  1881,  the  parties  had  a  full  settle- 
ment therefor,  and  the  balance  due  the  plaintiff  found  and  liquidated  at 
about  the  sum  of  $180,  which  was  then,  by  their  said  agreement,  applied 
upon  and  towards  the  purchase  price  of  said  land:  that  by  virtue  of  said 
agreement  the  plaintiff  went  into  possession  of  said  land,  cut  and  removed 
therefrom  a  large  amount  of  the  most  valuable  timber,  worth  the  sum  of 
$400.  The  prayer  of  the  answer  is  that  the  plaintiff  take  nothing  by  his 
action,  and  for  costs  and  disbursements.  It  will  be  observed  that  this 
answer  sets  up  this  contract  and  its  part  performance  merely  in  defense  of 
the  action,  and  there  is  no  cojanter-claim  for  specific  performance. 
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On  the  trial  the  plaintiiT  testified  substantially  as  follows:  That  there  was 
.«\ich  a  contract  made  at  the  time  of  such  settlement,  and  that  he  cut  off  the 
timber,  and  cleared  off  and  fallowed  about  two  acres  of  said  land,  and  moved 
into  a  house  on  land  adjoining,  and  cut  and  made  13,000  staves  on  said  land, 
and  tliat  he  had  frequently  asked  the  defendant  for  a  written  contract  and 
for  a  deed.  The  plaintiff  admitted  to  others  that  he  had  bought  the  land  and 
that  he  hiid  a  petition  drawn,  and  signed  it  as  a  freeholder  of  the  town,  for  a 
road  in  the  vicinity;  and  when  the  settlement  for  his  labor  was  finally  made 
there  was  due  him  $190,  which  was  applied  on  said  purchase,  leaving  $200 
yet  to  be  paid,  and  defendant  was  to  take  a  mortgage  on  the  land  therefor, 
and  defendant  promised  to  make  the  deed  when  a  certain  Mr.  Blakeslee  got 
back.  The  plaintiff,  however,  denied  that  he  had  gone  into  possession  of  the 
land,  and  claimed  that  he  got  out  the  staves  for  one  Mr.  Rich,  and  he  testi- 
fied something  about  a  subsequent  arrangement  by  which  he  was  to  be  paid 
in  money,  and  the  purchase  abandoned,  and  about  tlie  inability  of  the  de- 
fendant to  make  the  deed.  The  defendant  testified  substantially  denying  the 
last  part  of  the  above  testimony  of  the  plaintiff,  and  stating  the  contract  as 
set  up  in  his  answer;  that  lie  had  previously  contracted  to  sell  this  land  to 
one  Cook,  and  Cook  had  abandoned  it;  and  that  the  plaintiff  selected  this 
particular  land,  and  agreed  to  take  it  on  the  terms  of  the  Cook  contract;  and 
that  there  was  found  due  for  his  work  $179.50,  and  that  it  was  applied  on  the 
purchase.  The  plaintiff  failed  to  pay  the  taxes  as  agreed,  and  the  land. was 
sold  therefor,  and  the  defendant  was  compelled  to  pay  a  large  amount  to  re- 
deem the  same.  The  plaintiff  moved  up  near  the  land,  and  cleared  off  two 
or  three  acres,  and  cut  25,000  staves  from  it,  and  frequently  called  the  land 
his  own,  and  went  into  possession  of  it.  There  was  a  contiict  between  the 
testimony  of  the  parties  as  to  whether  the  contract  for  the  land  was  made 
when  the  plaintiff  commenced  work,  or  when  the  settlement  was  made  and 
the  balance  found. 

In  the  charge  of  the  court  to  the  jury  the  question  of  what  the  bargain  was, 
was  left  to  them  to  determine,  and  they  were  instructed  that  if  they  found 
that  the  contract  for  the  land  was  made  as  claimed  by  the  defendant  at  the 
commencement  of  the  work,  **then  the  plaintiff  must  take  his  wages  in  that 
way,  and  he  cannot  go  back  of  his  contract,  and  claim  his  wages  in  money, 
until  the  defendant  has  either  refused  or  failed,  upon  proper  request,  to  pay 
him  in  the  manner  which  was  agreed  upon."  The  instructions  to  the  jury 
appear  to  have  been  that  if  the  contract  for  the  land  was  made  at  the  com- 
mencement of  the  plaintiff's  work,  then  the  plaintiff  must  take  the  land,  and 
he  cannot  recover,  unless  the  d^endant  has  refused  to  deed  him  ths  land; 
but  if  the  contract  for  the  land  was  made  at  the  time  of  the  settlement,  or 
after  most  part  of  the  work  had  been  performed,  then  the  contract  was  void 
under  the  statute  of  frauds,  and  cannot  be  set  up  in  defense  of  the  action. 
The  instructions  are  not  very  clear  on  this  distinction,  but  this  appears  to  be 
their  meaning,  for  the  court  says  further:  "The  testimony  shows  that  the 
plaintiff  worked  for  a  considerable  length  of  time  for  the  defendant,  earned 
considerable  money  from  him,  and  that  at  the  time  when  he  ceased  working 
for  him  there  was  quite  a  balance  due  him.  Now,  there  is  testimony  in  the 
case  which  tends  to  show  that  he  agreed  to  take  a  particular  piece  of  land  for 
his  balance,  and  to  pay  whatever  more  it  required  to  make  up  the  price  of  the 
land, — the  value  of  it;  and  it  also  appears  that  the  defendant  agreed  to  give 
him  this  land.  But  this  agreement  was  by  word  of  mouth,  and  was  not  re- 
duced to  writing,  and  so  it  was  binding  upon  neither  of  the  parties,  and  you 
should  and  must  disregard  that  bargain,  because  the  law  will  not  enforce  it. 
*  *  *  This  was  not  in  writing,  and  for  that  reason  is  not  binding  upon 
either  party.  If  this  bargain  to  receive  the  land  on  the  part  of  the  plaintiff, 
and  to  give  the  land  on  the  part  of  the  defendant,  was  made  after  the  wages 
were  earned,  or  after  a  considerable  part  of  them  was  earned,  and  was  not 
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the  original  contract  upon  which  the  plaintiff  entered  upon  his  service,  then 
it  would  have  no  influence  upon  the  verdict  which  you  should  bring."  All 
these  parts  of  the  charge  were  duly  excepted  to.  The  jury  rendered  a  verdict 
for  tlie  plaintiff,  for  the  full  amount  of  such  balance  and  interest. 

1.  The  condition  or  proviso  implied  in  tlie  languarge  "until  the  defendant 
has  eitiier  refused  or  failed,  upon  proper  request,  to  pay  him  in  the  manner 
wliich  was  agreed  upon,"  in  the  instruction  presenting  the  contract  as 
claimed  by  the  defendant,  was  clesirly  erroneous.  If  the  contract  in  the  be- 
ginning was  that  the  plaintiff  was  to  be  paid  by  the  purchase  of  the  land» 
and  he  weut  into  possession,  and  the  balance  due  him  was  applied  upon  the 
])ayinent  of  the  purchase  price,  it  would  make  no  difference  whether  the  de- 
fendant had  refused  or  failed  to  deed  him  the  land  or  not, — the  plaintiff  could 
not  recover  in  this  action  for  work  and  labor.  He  must  bring  his  suit  on 
this  special  contract.  In  such  case,  if  the  plaintiff  could  show  that  he  had 
fully  performed  his  part  of  such  special  contract,  and  the  defendant  had  re- 
fused to  deed  him  the  land  as  agreed,  he  might,  perhaps,  recover  in  an  action 
at  law  all  the  damage  he  had  suffered  by  such  refusal  or  failure  to  perform 
on  the  part -of  the  defendant.  But  if  the  contract  was  as  claimed  by  the  de- 
fendant, and  the  plaintiff  went  into  possession  of  the  land,  and  cut  off  tim- 
ber to  the  value  of  3200,  and  had  neglected  to  pay  the  taxes  which  made  it 
necessary  for  the  defendant  to  pay  6100  to  redeem  the  land  from  tax  sale,  and 
had  tailed  to  pay  the  balance  of  the  purchase  money  after  deducting  the 
amount  of  the  balance  found  due  the  plaintiff  for  his  work,  and  there  was  a 
question  of  the  ability  of  the  defendant  to  give  the  plaintiff  a  clear  title  to 
the  land,  as  claimed  by  the  plaintiff,  then  it  was  certainly  a  proper  case  for 
a  court  of  equity,  in  which  all  the  equities  could  be  adjusted  by  a  complaint 
for  specitic  performance  of  the  contract.  But  in  either  case  the  action  must 
be  on  the  special  contract,  and  not,  as  here,  on  the  mere  contract  or  common 
count  for  work  •  and  libor.  Maynard  v.  Tidball,  2  Wis.  34;  Bradley  v. 
Lt'Cy,  5  Wis.  400:  Noonan  v.  Ilsley,  21  Wis.  138;  Corbitt  v.  Stonemetz,  15 
Wis.  170;  McBain  v.  Auntin,  16  Wis.  87;  Martin  v.  Improvement  Co.,  19 
AVis.  552;  Liiidtrman  v.  DishroWt  31  Wis.  405;  Morrison  v.  Berkey,  7  fcserg. 
&  li.  240;  ^Shearer  v.  Jewett,  14  Pick.  232;  lianlett  v.  Moore,  1  Yost.  330; 
Brooks  V.  Scott,  2  Munf.  344;  Cochran  v.  Tatum,  3  T.  B.  Mon.  405.  The 
honorable  circuit  court  very  properly  held  that  the  contract,  as  claimed  by 
the  defendant,  accompanied  by  the  possession  of  the  plaintiff,  and  so  partly 
perforjned  by  the  payment  of  a  part  of  the  consideration,  and  with  such  tak- 
ing possession  of  the  premises  sold,  was  not  within  the  statute  of  frauds,  and 
was  valid,  although  not  in  writing.  Brandeis  v.  Neustadll,  13  Wis.  142; 
District  No.  3  v.  MacJoon,  4  Wis.  79;  Jones  v.  Pease,  21  Wis.  644;  Abbott  v. 
Draper,  4  Denio,  51 ;  Harris  v.  K  nicker  backer,  5  Wend.  638;  Thomas  v.  Dick- 
inson, 12  N.  Y.  371.  Authorities  need  not  have  been  cited  to  such  an  un- 
questionable principle.  The  court  should  have  instructed  the  jury  that,  if 
the  contract  and  facts  were  as  testified  to  by  the  defendant,  the  plaintiff 
could  not  recover  in  the  action,  without  the  qualification  "unless  the  de- 
fendant had  refused  to  pay  him  in  land." 

2.  It  is  just  us  clear  that  the  plaintiff  could  not  recover  if  the  contract  had 
been  made  wheu  the  settlement  wjis  made,  and  the  balance  found  and  applied 
upon  part  paymeni  for  the  land.  In  that  case  the  contract,  as  testified  to  by 
tho  plaintiff  himself,  was  not  within  the  statute  of  frauds.  There  was  the 
same  part  payment  of  the  consideration,  and  the  same  possession,  under  the 
contract  and  improvement  of  the  land  by  the  plaintiff.  When  the  settlement 
was  made,  and  the  balance  found  due  the  plaintiff,  if  he  had  then  purchased 
the  land,  and  applied  such  balance  on  the  contract  as  part  payment,  and  had 
then  immediately  gone  into  the  possession,  and  cleared  off  and  fallowed  two 
or  three  acres,  and  cut  off  13,000  or  25,000  staves,  and  exercised  other  acts  of 
ownership  over  it,  upon  what  principle  or  exception  was  the  contract  not 
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valid,  or  not  taken  out  of  the  statute?  Such  an  application  of  the  balance 
due  the  plaintiff  was  substantially  equivalent  to  the  defendant's  having  paid 
the  plaintiif  such  balance,  and  he  had  at  once  paid  it  back  to  the  defendant  as 
part  of  the  purchase  money  for  the  land.  Such  a  case  is  clearer  and  stronger, 
as  part  performance  of  the  oral  contract,  than  the  one  first  supposed,  in  that 
the  amount  paid  was  ascertained  and  liquidated,  while  in  the  other  case  the 
amount  due  for  the  labor  had  to  be  ascertained,  and,  deducting  payments, 
there  might  have  been  no  balance  to  be  so  applied.  But  it  is  too  clear  for  ar- 
gument that  the  contract,  as  testified  to  by  either  party,  was  not  within  the 
statute,  and  the  instruction  that  it  was,  was  clearly  erroneous.  On  the  evi- 
dence of  the  plaintiff  himself  as  to  what  the  contract  was,  and  what  he  had 
done  under  it  in  its  part  performance,  the  court  should  have  granted  a  non- 
suit on  the  motion  of  the  defendant,  for  it  showed  a  complete  defense  to  the 
action. 

3.  The  court  erred,  also,  in  sustaining  the  objection  to  the  questions  re- 
lating to  the  non-payment  of  the  taxes  on  the  land  by  the  plaintiff,  and  his 
agi-eement  to  pay  them,  on  the  ground  that  the  contract  was  void.  The  error 
consisted  in  the  reason  given  for  the  ruling,  and  was  not  because  the  evidence 
had  any  particular  pertinency  to  the  case;  for  the  amount  paid  by  the  de- 
fendant to  redeem  the  land,  as  well  as  the  value  of  the  timber  taken  off  by 
the  plaintiff,  could  not  be  adjusted  in  such  an  action.  It  was  sufScient  to 
terminate  this  action  that  such  a  contract  was  made,  and  so  partly  performed 
by  part  payment  and  possession  and  improvement  of  the  land. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 


L.ITTLB  Wolf  Imp.  Co.  o.  Hanscom,  Defendant,  and  another,  Garnishee, 

and  others,  impleaded. 

Filed  April  6,  1886. 

1.  Insolvency — Pbkfebsed  Gbbditobs— Creditors  Ordered  to  be  Paid  while  Party 

IS  Solvent. 

An  order  to  a  debtor  by  a  solvent  party  to  pay  out  of  the  money  owed  certain 
creditors  of  such  solvent  party,  which  proceeding  is  assented  to  and  relied  on  by 
such  creditors,  is  not,  afl;«r  the  subsequent  insolvency  of  the  party,  to  be  regarded 
as  a  making  of  preferred  creditors. 

2.  Same — Creditor — Attorney's  Fees. 

The  creditor  has  a  right  to  include  in  the  amount  due  from  an  insolvent  the  ex- 
penses of  an  attorney  employed  to  straighten  out  the  account  between  them  in  a 
case  where  such  creditor  succeeded,  as  a  purchaser  of  such  insolvent,  as  party  to  a 
contract  entered  into  before  the  assignment. 

Appeal  from  circuit  court,  Winnebago  county. 

J,  W,  Hume,  Weisbrod  &  iTdrshaw,  and  /.  Freeman,  for  respondent.    Reed 
dk  Lines  and  Pinney  <&  Sanborn,  for  appellants. 

Orton,  J.  The  respondent  having  commenced  suit  against  the  defendant 
Hanscom  for  the  sum  of  $347.86,  summoned  Andrew  Jackson  as  garnishee 
on  the  twenty-sixth  day  of  June,  1883,  claiming  that  he  was  indebted  to 
the  defendant,  and  said  garnishee  answered,  disclosing  substantially  the  follow- 
ing facts:  On  the  twentieth  day  of  October,  1882,  the  said  Jackson  entered 
into  a  contract  in  writing  with  said  defendant  and  one  Bemis,  by  which  they 
were  to  cut,  get  out,  and  raft  over  2,000,000  feet  of  logs  from  his  land.  At 
the  time  of  the  service  of  the  garnishee  summons  this  contract  was  not  com- 
pleted, but  had  progressed  so  far  that  he  had  paid  them  thereon  $4,966.70, 
and  had  become  liable  to  pay  as  garnishee  two  claims  against  them  of  about 
$800  in  the  aggregate,  and  had  accepted  their  order  on  him  for  $345.93  in 
favor  of  one  J.  M.  Mueller,  (and  it  may  be  as  well  stated  here  that  said  gar- 
v.27N.w.no.7 — 40 
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nishee  at  that  time  owed  the  defendant  nothing  on  said  contract,  as  found  hy 
the  court.)    In  March,  1883,  the  said  Bemis  sold  and  assigned  his  interest  in 
the  contract  to  the  said  defendant  Hansconi,  and  on  the  third  day  of  Mav, 
1853,  the  said  Hansoom,  having  become  indebted  to  Ck>olidge  &Co.»  bankers, 
for  money  loaned,  and  desiring  to  borrow  of  them  more  money  to  be  used  in 
the  completion  of  said  contract,  assigned  to  them  his  interest  in  the  same  as 
collateral  security,  and  a  short  time  thereafter  he  abandoned  said  contract, 
and  left  it  to  be  completed  by  them.    The  plaintiff  took  issue  upon  the  gar- 
nishee's answer  disclosing  these  facts,  and  caused'  the  said  £.  Coolidge  and 
Myron  Keed,  composing  the  firm  of  Coolidge  &  Ck>.,  and  the  said  Mueller,  to 
be  impleaded;  and  upon  their  answers  and  the  evidence  before  the  referee 
these  further  facts  appeared:    Soon  after  the  said  assignment,  and  probably 
on  the  same  day,  it  was  agreed  between  Hanscom  and  Coolidge  &  Co.  that 
after  the  completion  of  said  contract  by  them,  and  the  payment  to  them  of 
their  claims  out  of  the  proceeds  thereof,  they  should  pay  to  certain  creditors 
of  Hanscom,  in  the  county  of  Waupaca,  their  several  claims,  amounting  in 
the  aggregate  to  about  $2,000,  out  of  the  overplus  coming  to  him  on  said  con- 
tract, and  said  creditors  were  notified  thereof  and  assented  thereto.    The 
said  garnishee,  Jackson,  accepted  the  said  order  to  Mueller  before  he  had 
notice  of  said  assignment  to  Coolidge  &  Co.,  and  had  become  liable  as  gar- 
nishee in  other  cases  for  nearly  $800,  which  he  had  since  paid,  but  he  had  left 
unpaid  said  order,  and  since  then  there  have  been  paid  liens  on  said  logs  of  be- 
tween $800'  and  $1,000.    At  the  time  the  cause  was  referred,  May  14.  1885, 
the  contract  had  been  fully  completed  by  said  Coolidge  &  Co.,  and  on  failure 
of  the  said  garnishee,  Jackson,  to  pay  the  balance  due  thereon  by  the  author- 
ity and  direction  of  said  defendant  Hanscom,  Coolidge  &  Co.  brought  suit 
against  said  Jackson  for  the  same,  and,  by  Hanscom's  direction  and  assent* 
tiie  suit  was  compromised  and  discontinued  at  the  costs  of  said  Hanscom  of 
$326.64,  and  on  final  settlement  with  the  said  Jackson  tliere  was  found  due 
on  the  contract  the  sum  of  $2,926.09,  subject,  however,  to  said  order  to  Muel- 
ler.   In  the  mean  time  Coolidge  Sc  Co.  had  contracted  with  other  parties  to 
get  out  and  raft  said  logs  in  performance  of  said  contract,  and  paid  therefor; 
and  it  became  necessary  to  employ  an  attorney  at  law  to  perform  certain 
necessary  services  in  and  about  the  same,  and  in  traveling  and  superintend- 
ing the  same,  and  the  Honorable  Myron  Keed,  being  an  attorney  at  law  and 
one  of  said  company,  rendered  such  necessary  and  reasonable  service,  and 
paid  for  expenses  attending  the  same,  in  all  to  the  value  of  $260,  for  the  benefit 
of  said  Coolidge  &  Co.  and  in  completion  of  said  contract,  and  said  Coolidge  &, 
Co.  paid  the  costs  of  said  suit  so  as  aforesaid  compromised  and  settled. 
There  was  found  due  Coolidge  &  Co.  for  moneys  so  advanced  the  sum  of 
$1,812.09,  and  Mueller's  order,  with  interest,  was  the  sum  of  $397.35. 

The  final  findings  and  judgment  of  the  court  were  (1)  that  the  said  Myron 
Heed  and  E.  Coolidge  be  paid  said  costs  and  fees  of  $326.64,  together  with 
said  sum  of  $1,812.09;  (2)  that  said  Mueller  be  paid  said  sum  of  $397.35  on 
said  order;  (3)  that  the  plaintiffs  be  paid  their  judgment  in  the  action  of 
$426.64;  (4)  that  Mueller  recover  his  costs  of  garnishee,  Jackson;  and  (5) 
that  the  plaintiff  recover  its  costs  of  Jackson. 

This  statement  of  the  case  is  sufficient  to  make  intelligible  the  points  raised 
on  the  argument  of  the  appeal,  without  specially  and  formally  noticing  the 
various  exceptions  to  the  findings.  It  will  be  observed  that  the  Waupaca 
creditors  are  ignored  entirely  in  the  judgment.  This  may  be  because  the 
fund  would  be  found  insufficient  to  reach  them  in  the  order  of  payment,  but 
probably  because  the  court  found  with  the  referee  that  the  promise  of  Coolidge 
6c  Co.  to  pay  them  was  void,  as  argued  by  the  learned  counsel  of  the  respond- 
entf  on  the  ground  that  it  was  an  illegal  attempt  by  Hanscom  to  prefer  cred- 
itors in  making  an  assessment.  This  question  will  first  be  disposed  of.  It 
was  not  proved  or  found,  and  cannot  be  presumed,  that  Hanscom  was  insolv- 
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ent  at  the  time  this  promise  was  made,  on  the  third  day  of  May,  1888.  It 
was  found  that  he  was  insolvent  on  the  twenty-fifth  day  of  June,  1888,  and 
the  testimony  was  that  he  was  not  supposed  to  be  insolvent  on  the  third  day 
of  May.  Besides  this,  there  was  no  finding  or  proof  that  Hanscora  had  not 
other  property  besides  his  interest  in  this  contract,  and  other  creditors.  He 
therefore  stood  as  any  other  solvent  person  capable  of  directing  a  third  person 
having  moneys  belonging  to  him  in  his  hands  to  pay  such  moneys,  or  a  part 
thereof,  to  certain  of  his  creditors,  and  such  third  person  promises  to  do  so, 
and  such  creditors  assent  thereto.  This  would  seem  to  be  a  very  common 
and  a  very  proper  business  transaction.  Coolidge  &  Co.  became  bound  by 
their  undertaking,  and  might  be  held  liable  to  its  performance.  It  has  no 
semblance  of  an  assignment  for  the  benefit  of  creditors,  and  the  case  of  Page 
V.  Smith,  24  Wis.  368,  has  no  application  to  such  a  transaction.  In  that  case 
the  words  *^and  other  creditors'*  in  the  bill  of  sale  are  italicised,  and  made 
emphatic  as  the  test  of  an  assignment.  If  this  were,  in  any  legal  sense,  an 
assignment  for  the  benefit  of  creditors,  it  would  be  void  because  not  comply- 
ing with  the  statute,  and  because  it  preferred  creditors.  But  by  no  author- 
ity cited  or  observed  was  this  such  an  assignment.  It  was  a  verbal  promise, 
equivalent  to  an  accepted  order  drawn  by  a  solvent  person,  having  other 
creditora  and  other  property,  upon  one  owing  him,  and  nothing  more.  If 
these  particular  creditors  had  been  present,  and  Hanscom  had  said  to  Coolidge 
&  Co.,  "You  pay  them  out  of  any  money  of  mine  coming  into  your  hands 
from  that  contract, "  and  Coolidge  Sc  Co.  had  promised  to  do  so,  it  would  seem 
as  if  no  one  would  question  the  transaction;  it  is  such  a  common  manner  of 
business. 

Sharpless  y  .Welsh,  4  Dall.  279,  distinguishes  such  a  promise  and  such  a  di- 
rection from  an  assignment,  and  is  a  case  in  point.  A.  placed  in  the  hands 
of  B.  a  bill  of  exchange,  and  ordered  B.  to  negotiate  it  and  pay  the  proceeds 
to  certain  creditors,  and  B.  promised  to  do  so,  and  informed  such  creditors 
of  the  order.  It  was  held  to  be  clear  that  there  could  be  no  revocation  of  the 
appropriation  of  the  fund  after  the  creditors  had  notice  of  it,  and  had  as- 
sented to  it.  Under  such  circumstances  it  was  held  good  against  an  attach- 
ment or  garnishment  subsequently  served.  See,  also,  Palmer  v.  Mason,  42 
Mich.  146;  S.  C.  3  N.  W.  Rep.  945;  Bank  v.  Chapelle,  40  Mich.  447;  and  other 
cases  cited  in  appellant's  brief. 

1.  Tlie  court  erred  in  respect  to  this  claim  upon  the  fund,  and  the  Wau- 
paca creditors  should  have  been  preferred  to  the  plaintiff. 

2.  We  think  the  circuit  court  also  erred  in  rejecting  the  claim  of  Coolidge 
A  Co.  for  services  and  expenses  of  the  Honorable  Myron  Reed  of  said  firm  in 
traveling  to  and  fro  and  attending  to  the  necessary  business  of  completing 
said  contract,  and  which  was  found  to  be  wo)-th  $260.  There  is  no  more 
reason  for  allowing  any  other  claim  incurred  by  them  necessarily  and  prop- 
erly in  and  about  such  business  than  this  one.  It  stands  upon  the samefoot- 
ing  as  the  costs  paid  in  said  suit,  and  of  all  payments  to  others  properly  em- 
ployed in  the  completion  of  the  contract.  This  claim  was  honestly  and 
necessarily  incurred,  and  should  be  a  charge  upon  the  fund  which  the  serv- 
ices and  expenses  of  Mr.  Reed  as  at  attorney  at  law  contributed  to  obtain  and 
secure.  This,  then,  should  be  added  to  the  claim  of  Coolidge  &  Co.,  to  be 
firat  paid  out  of  the  fund. 

8.  We  think  also  the  court  erred  in  its  judgment  against  Jackson  for  costs 
in  favor  of  the  plaintiflf .  It  was  found  that,  at  the  time  the  garnishee  sum- 
mons was  served  upon  him,  Jackson  owed  nothing  on  his  contract,  but  had 
overpaid  Hanscom  for  what  had  been  done  on  it.  Jackson  made  truthful 
answer,  and  disclosed  all  the  facts  within  his  knowledge,  and  appeared  to  be 
indifferent  and  not  hostile  to  the  claim  of  Hanscom  or  of  tlie  plaintiff.  In 
respect  to  the  garnishment,  he  appeared  as  an  indifferent  and  disinterested 
stakeholder  of  the  fund,  submitting  to  the  court  on  the  facts  his  liability  to 
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the  several  claimants.  The  record,  it  is  true,  states  that  an  issue  was  made 
upon  his  answer;  but  no  fact  stated  in  his  answer  was  disproved,  and  the 
formal  issue  only  served  to  keep  the  suit  pending  until  the  completion  of  the 
contract,  and  all  persons  interested  had  interpleaded  and  answered  at  the  plain- 
tiif's  instance,  and  there  was  finally  no  controversy  as  to  the  amount  found 
due  Ilanscom  or  Coolidge  &  Co.  under  the  contract.  It  is  certainly  not  a  c^ise 
where  the  garnishee  ought  to  be  taxed  with  the  costs.  He  should  rather  re- 
cover liis  costs  from  the  plaintiff  in  such  a  case. 

4.  We  think  Mueller  properly  recovered  his  costs  against  Jackson,  because 
there  was  no  good  reason  why  he  did  not  pay  his  claim  against  Hanscom  on 
lianscom's  order  accepted  by  him,  and  Mueller  was  compelled  to  interplead 
in  this  action  to  obtain  its  payment.  If  this  fund  had  been  large  enough  to 
satisfy  all  these  claims,  the  question  of  the  order  of  their  payment  and  priority 
would  not  be  difficult. 

The  judgment  should  be  so  modified  that  the  claims  should  be  paid  in  the 
following  order:  (1)  The  full  claim  of  Coolidge  &  Co.  (2)  The  claim  of 
Mueller.  (3)  The  claims  of  the  Waupaca  creditors  named.  (4)  The  plain- 
tiff's judgment.     (5)  Jackson  should  recover  of  the  plaintiff  his  costs. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded, 
with  direction  to  render  judgment  in  accordance  with  this  opinion. 


Gang  t>.  Chicago  &  N.  W.  Ry.  Cg. 

Filed  April  6,  1886. 
Agency — Authority. 

Evidence  in  this  cause  reviewed,  and  judgment  thereupon  sust-ained. 

Appeal  from  circuit  court,  Monroe  county. 

/.  W,  Lusk,  for  respondent.  F,  /.  Lamb  and  Jenkins,  Winkler,  Fish  ^ 
Smith,  for  appellant. 

Orton,  J.  This  case  has  been  in  this  court  twice  before,  (49  Wis.  57,  5  N". 
W.  Kep.  45,  60  Wis.  12.  and  17  I^.  W.  Rep.  15,)  and  the  facts  appear  in  the 
former  appeals,  and  no  material  difference  in  the  evidence  appesirs  to  have 
been  made  on  the  three  trials.  The  same  exceptions  to  the  admission  of  evi- 
dence to  prove  the  statements  of  Celluyham,  the  alleged  agent  of  the  com- 
pany, in  respect  to  the  contract  he  had  made  with  the  plaintiff  for  the  1,600 
yards  of  stone,  and  his  authority  to  make  it,  were  assigned  on  the  first  appeaU 
but  not  noticed,  or  were  disregarded  in  the  opinion.  These  exceptions  will 
first  be  disposed  of.  It  is  sufficient  to  say,  as  to  Mr.  Vittum's  testimony  of 
Celluyham's  statements  to  him,  or  in  his  presence,  that,  according  to  the  evi- 
dence given  by  the  plaintiff  as  a  witness,  the  bargain  had  not  been  consum- 
mated when  such  statements  are  alleged  to  have  been  made,  Celluyham  w^ished 
to  ascertain  the  ability  of  the  plaintiff  to  perform  so  large  a  contract,  and  he 
went  to  see  Mr.  Vittum,  the  banker,  with  the  plaintiff,  to  ascertain  whether 
the  plaintiff  could  obtain  money  from  the  bank  needed  in  carrying  out  the 
contract,  and  it  was  ascertained  that  the  means  could  be  obtained,  and  the 
manner  of  their  advancement  and  security,  and  from  that  time  the  plaintiff 
claims  the  contract  was  concluded.  The  testimony  of  Vittum  was  not,  there- 
fore, liable  to  objection. 

As  to  the  testimony  of  other  witnesses  of  Celluyham's  statements,  the  er- 
ror, if  any,  wiis  cured  by  the  subsequent  testimony  of  Celluyham  himself 
that  he  did  not  make  them,  thus  converting  the  testimony  into  the  contradic- 
tion of  Celluyham's  evidence,  and  making  it  competent,  except  in  order  of 
time,  which  was  in  the  discretion  of  the  court.  This  precise  point  was  so  de- 
cided by  this  court  in  Rounsavell  v.  Pease,  45  Wis.  506.  But,  aside  from 
any  sucli  technical  rule,  the  evidence  seems  to  me  to  have  been  proper  as 
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showing  the  conduct  of  Celluyham  generally,  and  the  circumstances  con- 
nected with  it  in  respect  to  the  subject-matter  of  the  contract,  with  a  view 
of  showing  his  apparent  general  authority  to  purchase  stone  of  the  plaintiff! 
for  the  company's  works.  If  he  had  such  an  apparent  general  authority  or 
agency,  then,  by  the  authorities  cited  by  the  learned  counsel  of  the  appellant, 
such  statements  were  within  such  authority,  and  would  bind  the  company. 
It  is  not  contended  that  such  statements  would  not  bind  the  company  if  made 
by  a  general  agent;  but  that,  Celluyham's  agency  being  special  and  limited 
in  respect  to  the  purchase  of  stone,  his  statements  showing  that  he  was  a  gen- 
eral agent,  or  had  authority  to  purchase  stone  not  within  such  special  and  lim- 
ited agency,  would  not  bind  the  company.  What  was  that  apparent  authority  ? 
was  tlie  vital  question  in  the  case.  The  authority  of  Celluyham  to  purchase 
400  yards  of  stone  does  not  seem  to  have  been  seriously  controverted  on  any 
of  the  trials.  We  must  accept  as  true,  by  the  finding  of  the  jury,  that  he 
had  no  authority  to  purchase  any  more,  but  we  must  also  accept  as  true,  by 
the  finding  of  the  jury,  that  "the  facts  and  circumstances  existing  at  and 
before  the  time  the  alleged  contract  with  Celluyham  was  made,  warranted 
the  plaintiff  in  believing  that  Celluyham  had  authority  to  bind  the  company 
by  tlio  purcliase  of  1,200  yards  of  stone  for  the  Crawford  culvert."  Such  an 
apparent  authority  had  been  already  held  by  this  court  to  be  equivalent  to 
ju:Utal  authority  to  bind  the  company.  This  being  so  found,  it  seems  to  me 
that  Celluyham 's  statements  in  respect  to  the  1,200  yards  of  stone  were 
within  his  agency,  or,  which  is  the  same  in  legal  effect,  his  apparent  agency. 
I3ut,  whether  this  be  so  or  not,  the  evidence  of  Celluyham's  statements  was 
made  proper  by  his  subsequent  denial  of  them. 

The  finding  last  above  quoted  was  excepted  to  for  not  being  sustained  by 
the  evidence.  We  think  this  fifth  finding  is  amply  sustained  by  the  evidence. 
Celluyham  wiis  the  foreman  and  boss  mechanic  in  charge  of  the  stone  and 
ina.son  work  of  the  company  in  that  part  of  the  state,  and  must  be  presumed 
to  have  known  as  well  as,  if  not  better  than,  any  one  else  the  kind  and  quan- 
tity of  stone  required  for  any  particular  work.  He  was  the  man  in  author- 
ity, generally  present,  and  accessible  to  those  furnishing  materials.  He  had 
authority  to  employ  and  discharge  men  on  his  works  and  fix  their  compensa- 
tion. He  had  before  bought  rubble-stone  for  the  works,  and  they  had  been 
paid  for  by  the  company,  and  he  had  direct  authority  to  purchase  400  yards 
of  stone  of  the  plaintiff,  and  did  so  without  disclosing  any  limitation  of  his 
authority.  He  was  acting  for  a  corporation  that  could  not  be  personally  pres- 
ent except  through  its  agents,  and  no  one  would  be  likely  to  question  his  au- 
thority, or  suspect  the  want  of  it,  within  the  general  scope  of  his  business  as 
the  master  mason  of  the  company  to  purchase  the  materials  for  the  works 
within  his  charge.  **  When  a  party  deals  with  a  corporation  in  good  faith, 
and  he  is  unaware  of  any  defect  or  other  irregularity  on  the  part  of  those  act- 
ing for  the  corporation,  and  there  is  nothing  to  excite  suspicion  of  such  de- 
fect or  irregularity,  the  corporation  is  bound  by  the  contract,  although  such 
defect  or  irregularity  in  fact  exists."  Merchants^  Bank  v.  State  Bank,  10 
AV'all.  644.  "The  authority  of  the  agent  being  limited  to  a  particular  business 
does  not  make  it  special.  It  may  be  as  general  in  regard  to  that  as  if  the 
range  of  it  was  unlimited."  Anderaon  v.  Coordey,  21  Wend.  279;  Story,  Ag. 
17,  20.  Take  all  the  circumstances  together,  they  seem  to  us  to  make  a  very 
strong  case  of  apparent  general  authority  of  Celluyham  to  purchase  all  the 
stone  he  might  require  for  the  works  under  his  charge,  and  to  sustain  the 
finding  in  question. 

The  additional  point  is  made  in  the  able  brief  of  Mr.  Lamb  on  behalf  of 
the  company  that  the  contract  was  divisible,  and  that  for  the  1,200  yards  of 
stone  was  void  under  the  statute,  because  no  stone  was  delivered  under  and 
no  payment  mtuie  upon  it.  If  the  contract  for  the  400  yards  of  stone  was 
separate  and  independent  from  that  for  the  1,200  yards,  the  learned  counsel 
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cert<iinly  sustained  his  position  both  by  reason  and  authority.  The  confu- 
sion from  which  any  doctrine  of  the  divisibility  of  contracts  is  made  to  apply 
to  this  case  has  evidently  arisen  from  the  former  verdict  and  the  peculiar 
ihulings  of  the  jury  on  the  last  trial,  and  from  the  careless  and  inapt  use  of 
the  term  divisibility.  The  fifth  finding  only  concerns  the  contract  for  the 
additional  1,200  yards;  the  400  yards  being  out  of  the  question  as  having 
been  directly  authorized.  The  question  on  the  trial  was  whether  the  con- 
tract—the one  and  only  contract  made — was  authorized  for  400  yards  or  for 
J  ,t300  yards.  It  is  not  in  the  evidence,  and  no  one  contends,  that  there  was 
any  more  than  one  contract  made,  and  the  evidence  tends  strongly  to  prove, 
and  the  jury  must  have  found,  that  the  contract  was  for  1,600  yai^s  of  stone. 
The  jury,  in  finding  that  there  was  apparent  authority  of  the  agent  Celluy- 
liain  to  contract  for  the  1,200  yards,  in  effect  found  that  he  had^  so  far  as  the 
plaintiff  is  concerned,  authority  to  contract  for  the"  whole  1,600  yards.  This 
question  whether  he  was  authorized  to  contract  for  the  400  yards  only,  or  for 
so  much  and  the  additional  1,200  yards,  making  in  all  1,600  yards,  is  mis- 
called divisibility  of  the  contract  when  in  fact  there  is  no  divisibility.  The 
contract  authorized  by  direct  and  apparent  authority  together  was  for  the 
1,600  yards,  and  an  entirety.  As  the  case  now  is  on  the  findings,  the  stone 
delivered  was  in  part  performance  of  the  contract,  and  it  is  thereby  taken 
out  of  the  statute.  This  follows  as  a  natural  and  necessary  sequence.  This 
is  the  first  time  in  the  long  and  eventful  history  of  this  case  that  this  ques- 
tion has  been  raised,  and,  with  due  respect  to  the  learned  counsel,  we  are 
compelled  to  say  with  the  learned  circuit  judge;  "That  the  contract  was  void 
for  the  statute  of  frauds  I  [we]  hardly  think  is  tenable."  The  point  may  be 
very  faintly  specious,  but  itis  certainly  not  in  the  case. 

The  general  verdict,  finally,  was  for  the  plaintiff,  6725  on  the  basis  of  50 
cents  profit  on  each  yard  not  delivered  of  the  1,600  yards,  and  7 J  yards  de- 
livered and  not  paid  for,  at  four  dollars  per  yard.  This  effectually  destroys 
the  divisibility  of  tile  contract. 

The  judgment  of  the  circuit  court  is  afiirmed. 


Whereatt  t?.  Ellis. 

Filed  April  6,  1866. 

1.  DEP08ITIOW8— EXAMIWATION  OF  DbFENDAKT— BiLL    OF    DiSOOVBET— RbV.   8t.   1878,    } 

4096. 

Tlie  object  of  section  4096,  etc.,  Rev.  St.,  was  to  abolish*  not  the  form  only,  but 
the  substance  as  well,  of  the  old  proceeding  by  bill  of  discovery,  and  to  enable  the 
party  to  obtain  the  benefits  of  the  bill,  and  give  him  a  more  ample  remedy  by  tak- 
ing the  deposition  of  the  opposite  party  as  a  witness  in  the  case  upon  all  points  in- 
volved in  the  issue. 

2.  Samb— Judge  is  Chambeik— Powers — Examination  of  Dbfeni>.\nt. 

A  courtcomniissioner  of  the  county  where  the  party  to  be  examined  resides,  may 
take  the  deposition  of  the  defendant  in  an  action  under  section  4096,  Rev.  St.;  the 
court  commissioner  having,  for  such  a  purpose,  the  powers  of  a  judge  at  chainbera, 

Orton,  J.,  dissents. 

Appeal  from  circuit  court,  Trempealeau  county. 

X.  M.  Vilas,  for  respondent.     A.  Meggett  and  W,  F.  Bailey,  for  appellant. 

Taylor,  J.  The  only  question  in  this  case  is  whether  the  plaintiff  in  the 
action  has  the  right  to  take  the  deposition  of  the  defendant  before  a  court 
commissioner  of  the  county  of  Eau  Claire,  the  county  in  which  the  defendant 
resides.  The  action  was  commenced  against  the  defendant  in  the  county  of 
Eau  Claire,  but  the  place  of  trial  was  changed  to  the  county  of  Trempealeau 
on  the  application  of  the  defendant.  The  notice  to  the  defendant  to  appear 
and  be  examined  before  S.  W.  McCaslin,  Esq.,  a  court  commissioner  of  the 
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county  of  Eau  Claire,  was  duly  served,  and  the  defendant  refused  to  appear 
and  be  examined  before  said  commissioner.  Thereupon  the  plaintiff  ob- 
tained from  the  Honorable  A.  W.  Newman,  circuit  judge  of  Trempealeau 
county,  an  order  to  show  cause  In  the  following  words: 

"[Title  of  case. J 

"Upon  the  annexed  affidavit  of  L.  M.  Vilas,  plaintiff's  attorney,  and  upon 
the  subpoena  and  notice  thereto  annexed,  and  the  affidavits  of  service  thereof 
thereon  indorsed,  and  upon  the  affidavit  of  the  said  plaintiff  hereto  annexed, 
and  upon  the  summons,  complaint,  answer,  and  reply,  and  all  the  papers,  doc^ 
uraents,  etc.,  heretofore  filed  or  served  in  the  above-entitled  action,  let  the 
tjaid  defendant,  Joseph  F.  EUis,  show  cause  before  this  court,  at  the  court- 
liouse  in  the  village  of  Whitehall,  in  the  said  county  of  Trempealeau,  on  the 
twelfth  day  of  June,  A.  D.  1885,  at  9  o'clock  in  the  forenoon  of  that  day,  or 
as  soon  thereafter  as  counsel  can  be  heard,  why  the  answer  of  said  defendant 
to  the  complaint  in  said  action  should  not  be  stricken  out,  and  judgment  be 
given  against  him  in  said  action  as  upon  default  or  failure  of  proof,  in  accord- 
ance with  the  provisions  of  the  statute  in  such  case  made  and  provided,  and 
why  the  said  plaintiff  should  not  have  such  other  or  further  order  or  relief 
herein  as  may  be  just  and  proper  in  the  premises.  And  let  a  copy  of  this  or- 
der to  show  cause,  together  with  a  copy  of  the  said  subpoena,  notice,  and  affi- 
davits hereto  annexed,  be  served  on  the  defendant's  attorney  herein  on  or  be- 
fore 9  o'clock  A.  M.  of  the  eleventh  day  of  June,  A.  D.  1885. 

"Dated  June  9,  A.  D,  1885. 
"By  the  court, 
[Signed]  "A.  W.  Newman,  Circuit  Judge." 

A  copy  of  the  order  to  show  cause,  with  the  affidavit  of  L.  M.  Vilas  and  of 
the  plaintiff,  were  served  upon  the  defendant.  Upon  the  hearing  upon  the 
order  to  show  cause  the  affidavit  of  the  defendant,  as  well  as  that  of  his  at- 
torneys, was  presented  to  the  court,  and,  after  hearing  the  counsel  for  the 
respective  parties,  the  court  made  the  following  order  after  the  recitals:  "It 
is  hereby  ordered  that  the  said  motion  of  the  said  plaintiff  be,  and  the  same 
hereby  is,  granted  and  allowed,  and  the  answer  of  said  defendant  to  the  com- 
plaint in  this  action  be,  and  the  same  hereby  is,  stricken  ouC;  and  it  is  further 
ordered  that  judgment  shall  be  rendered  and  entered  herein  in  favor  of  said 
plaintiff  and  against  said  defendant  pursuant  to  the  provisions  of  the  statute 
in  such  case  made  and  provided,  unless  the  said  defendant  shall,  within  twenty 
days  from  the  date  of  service  of  a  copy  of  this  order  upon  him,  or  upon  his 
attorney  herein,  appear  before  S.  W.  McCaslin,  Esq.,  a  court  commissioner 
of  the  circuit  court  for  Eau  Claire  county,  Wisconsin,  at  his  office  in  the  city 
of  Eau  Claire,  in  said  Eau  Claire  county,  at  9  o'clock  in  the  forenoon  of  some 
day  within  the  twenty  days  aforesaid,  to  be  by  said  defendant  designated, 
and  of  which  time  ten  days'  notice  in  writing  shall  be  served  by  him  on  said 
plaintiff's  attorney  herein,  and  then  and  there  be  examined  by  deposition  In 
the  manner  required  of  him  by  the  subpoena  and  notice  hereinbefore  referred 
to,  and  unless  the  said  defendant  shall,  within  ten  days  after  service  of  a 
copy  of  this  order  as  aforesaid,  pay  to  the  said  plaintiff's  attorney  in  this  ac- 
tion the  sum  of  ten  dollars,  allowed  as  costs  of  said  motion."  The  defend- 
ant duly  excepted  to  the  order,  and  appeals  from  the  order  to  this  court.  The 
respondent  claims  that  the  order  was  properly  made  under  the  provisions  of 
sections  4096  and  4097,  Rev.  St. 

As  the  only  question  in  the  case  which  is  material  to  the  determination  of 
this  appeal  depends  upon  the  question  of  the  right  of  the  plaintiff  to  require 
the  defendant  to  appear  before  a  court  commissioner  of  Eau  Claire  county, 
and  be  there  examined  and  give  his  deposition  as  prescribed  by  section  4096, 
Rev.  St.,  it  is  unnecessary  to  review  the  proceedings  had  previous  to  making 
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the  order  appealed  from .  The  learned  counsel  for  the  appellant  have  submitted 
a  very  able  argument  against  the  power  of  a  court  commissioner  of  Eau  Claire 
county  to  take  the  examination  of  the  defendant  in  an  action  pending  in 
Trempealeau  county,  upon  the  request  and  notice  of  the  plaintiff  in  such 
action.  The  ground  of  his  objection  is  that  the  taking  of  the  deposition  of 
the  defendant  on  the  request  of  the  plaintiff,  under  tlie  provisions  of  said  sec- 
tion, is  a  judicial  proceeding,  and  that  the  officer  taking  such  deposition  acts 
judicially,  and  not  ministerially,  and  that  a  court  commissioner  can  only  act 
judicially  in  a  proceeding  in  an  action  pending  in  the  circuit  court  of  the 
county  in  which  he  resides.  On  the  part  of  the  respondent  it  is  claimed 
that  the  officer  taking  the  deposition  under  said  section  acts  ministerially, 
and  not  judicially,  and  that  he  exercises  the  same  power  in  taking  the  depo- 
sition of  a  party,  under  the  provisions  of  said  section,  as  he  would  in  taking 
the  deposition  of  any  other  witness  in  the  action;  and  that  the  power  of  the 
court  commissioner  of  Eau  Claire  county  to  take  the  deposition  of  the  defend- 
ant depends,/! ot  upon  his  power  to  act  in  his  judicial  capacity  as  a  court  com- 
missioner of  said  county,  but  upon  the  construction  which  should  be  given 
to  the  words  "a  judge  at  chambers"  used  in  said  section,  and  he  contends  that 
the  words  "a  judge  at  chambers"  are  used  to  designate  the  officer  before 
whom  the  deposition  may  be  taken,  and  not  as  determining  the  judicial  pow- 
ers of  the  officer  who  can  take  such  deposition. 

The  learned  counsel  for  tlie  appellant  insists  that  the  taking  of  the  deposi- 
tion of  an  adverse  party  under  the  provisions  of  said  section  is  a  substitute 
for  the  old  bill  of  discovery,  and  nothing  more,  and  that  the  examination 
should  be  confined  to  such  matters  as  could  be  obtained  from  an  adverse  party 
under  a  bill  of  discovery ;  and  it  was  therefore  provided  that  the  examination 
should  be  had  before  an  officer  having  judicial  power,  and  who  acts  in  taking 
such  deposition  in  a  judicial  capacity.  This  question  was  very  ably  discussed 
in  the  case  of  Kelly  v.  Chicago  &  N.  W,  Ry.  Co,,  60  Wis.  480,  S.  C.  19  N.  W. 
Bep.  521,  and  after  full  consideration  this  court  held  in  that  case  that  the  ex- 
amination of  the  party  under  this  section,  when  had  after  issue  joined  in  the 
action,  was  as  full  and  ample  as  the  examination  of  any  other  witness  in  the 
case,  and  that  he  could  be  examined,  not  merely  as  to  such  matters  as  would 
enable  the  plaintiff  to  make  out  his  cause  of  action,  but  he  might  be  ex- 
amined also  as  to  Inatters  relating  to  the  defense  of  the  action.  The  whole 
subject  of  the  extent  to  which  an  adverse  party  may  be  examined  under  the 
provisions  of  section  4096  is  so  clearly  stated  and  fully  discussed  in  the  case 
of  Kelly  V.  Railroad  Co,,  supra,  that  it  is  wholly  unnecessary  to  discuss  it 
further  in  this  case.  To  my  mind,  the  contention  for  the  construction  claimed 
by  the  learned  counsel  for  the  defendant  tends  rather  to  perpetuate  the  old 
bill  of  discovery,  and  simply  changes  the  form  of  the  proceeding,  whereas  the 
object  of  the  statute  was  to  abolish,  not  only  the  form  of  the  proceeding,  but 
its  substance,  and  enable  the  party  to  obtain  the  benefits  of  such  bill  of  dis- 
covery, and  give  the  party  a  more  amply  remedy  by  taking  the  deposition  of 
the  opposite  party  as  a  witness  in  the  case  upon  all  questions  involved  in  the 
issue.  This,  it  appeitrs  to  me,  is  what  this  court  held  in  Kelly  v.  Railroad 
Co,,  above  cited.  The  statute  has  given  the  opposite  party  the  benefit  of  the 
testimony  of  his  adversary  when  called  as  a  witness  on  the  trial,  and  there 
seems  to  be  no  good  reason  for  saying  that  he  may  not  have  that  benefit  by 
taking  his  deposition  before  trial. 

It  does  not  seem  reasonable  to  hold  that  the  proceeding  to  take  the  deposi- 
tion is  a  judicial  proceeding  of  such  a  character  that  it  cannot  be  taken  before 
an  officer  acting  ministerially  within  the  state,  when  the  same  section  pro- 
vides for  taking  such  deposition  out  of  the  state  upon  commission  in  the  man- 
ner provided  for  taking  the  dei>osition  of  other  witnesses.  Certainly  the  of- 
ficers or  persons  taking  depositions  out  of  this  state,  to  be  used  in  the  courts 
of  this  state,  do  not  act  as  judicial  officers  of  this  state. 
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That  part  of  the  section  which  provides  that,  "on  motion  and  one  day^s 
notice,  the  court,  or  presidfng  judge  thereof,  in  which  the  action  or  proceed- 
ing is  pending,  may,  before  examination  is  begun,  by  order,  limit  the  subjects 
to  which  such  examination  shall  extend,"  would  seem  to  indicate  pretty 
strongly  that  the  officer  before  whom  the  examination  is  to  be  held  would, 
without  such  order,  have  no  more  power  to  limit  the  examination  than  any 
other  officer  taking  an  examination  of  any  other  witness  in  an  action.  This 
provision  of  the  act  was  repealed  by  chapter  821,  Laws  1885,  so  far  as  it  ap- 
plies to  an  examination  of  the  party  after  issue  joined  in  the  action. 

Treating  the  words  *'a  judge  at  chambers'*  as  indicative  of  the  officer  before 
whom  the  examination  maybe  had, and  not  as  indicating  the  judicial  powers 
whic)i  the  officer  taking  the  deposition  must  exercise  in  taking  the  same,  we 
see  no  difficulty  in  saying  that  a  court  commissioner  of  the  county  where  the 
party  to  be  examined  resides,  may  take  such  deposition.  "A  judge  at  cham- 
bers" is  simply  a  judge  acting  out  of  court,  and  the  statute  says  that  *' except 
-as  so  provided,  or  otherwise  expressly  directed  in  particular  instances,  a  county 
Judge  or  court  commissioner  may  exercise,  within  his  county,  the  powers, 
and  shall  be  subject  to  the  restriction  thereon,  of  a  circuit  judge  at  chambers, 
according  to  existing  practice  and  these  statutes,  in  all  actions  or  proceed- 
ings in  courts  of  record.''  Under  this  section  this  court  has  held  that  the 
word  "judge,"  when  used  alone,  may  be  construed  to  mean  county  ]\^dge  or 
a  court  commissioner.  See  Clark  v.  Bergenthal,  52  Wis.  103,  108,  109;  S.  C. 
8  N.  W.  Bep.  865.  See,  also.  Woodruff  y.  Town  *of  Depere,  60  Wis.  128-132; 
S.  C.  18  N.  W.  Bep.  761.  In  this  last  case  it  was  held  that  the  words  "a 
judge"  should  be  construed  to  Include  a  "county  judge  or  court  commis- 
sioner. "  And  so,  in  the  case  at  bar,  the  words  "a  judge  at  chambers"  include 
a  county  judge  or  court  commissioner  of  the  same  county;  and  when  the  stat- 
ute says  the  deposition  of  the  adverse  party  may  be  taken  before  "a  judge  at 
^shambers"  in  the  county  in  which  such  party  resides,  such  examination  may 
be  taken  before  a  court  commissioner  of  such  county,  as  well  as  before  such 
Judge. 

The  order  of  the  circuit  court  is  affirmed,  and  the  caude  is  remanded  for 
further  proceedings. 

Obton,  J.,  dissents. 
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SUPRBMB  COURT  OF  NEBRASKA. 


Crutts  t?.  Wrat. 
Filed  April  14,  1886. 

1.  New  Trial— Motion  foe  New  Trial. 

The  rule  laid  down  in  former  decisions,  that  a  motion  for  a  new  trial  must  be 
made  in  the  court  below  in  order  to  entitle  a  party  to  a  review  of  the  case  by  peti- 
tion in  error,  where  the  alleged  errors  occurred  upon  the  trial  of  the  cause,  ad> 
hered  to. 

2.  Replevin — Damages — Special  Ownership. 

In  an  action  of  replevin,  where  the  verdict  is  in  iavor  of  the  defendant^  whose 
ownership  is  special  oy  reason  of  chattel  mortgage  or  other  lien,  the  measure  of 
his  damages,  in  case  a  return  cannot  be  had,  is  the  amount  due  him  upon  his  lien, 
if  within  tlie  val ue  of  the  property  as  found  by  the  Jury.  But  such  damages  should 
in  no  case  exceed  the  value  of  the  property. 

Error  from  Hitchcock  county. 

/.  Byron  Jennings,  for  plaintiff.    No  appearance  for  defendant 

Keesb,  J.  This  was  an  action  of  replevin.  Plaintiff,  being  defeated  in 
the  district  court,  brings  the  canse  into  this  court  for  review  by  proceedings 
in  error.  There  was  no  motion  for  a  new  trial,  and  hence  we  cannot  exam- 
ine as  to  any  of  the  alleged  errors  which  occurred  prior  to  the  rendition  of  the 
judgment.  This  is  fully  settled  by  the  adjudications  of  this  court,  and  must 
be  adhered  to.  Cropsey  v.  Wiggenhom,  3  Neb.  108;  Singleton  v.  Boyle,  4 
Neb.  414;  Horacek  v.  Keebler,  5  Neb.  356;  Ho^ford  v.  Stow,  6  Neb.  880. 

The  verdict  of  the  jury  was  as  follows,  (omitting  title  of  the  case:)  *'  V^e, 
the  jury  in  this  case,  being  duly  impaneled  and  sworn,  do  find  and  say  that 
at  the  time  of  the  commencement  of  this  case  the  defendant  had  a  special 
ownership  and  property  in  the  horse  in  question  to  the  amount  of  $78;  that 
said  defendant  was  and  is  now  entitled  to  the  immediate  possession  of  said 
horse;  that  said  defendant  is  entitled  to  recover  of  and  from  said  plaintiff  one 
cent  damages  for  wrongfully  taking  the  same;  and  that  said  horse  is  of  the 
value  of  $65. ''  The  judgment,  after  reciting  the  verdict  of  the  jury,  was  aa 
follows:  "It  is  therefore  considered  by  the  court  that  the  defendant  have  a 
return  of  the  property  taken  on  said  writ  of  replevin,  or,  in  case  a  return  of 
said  property  cannot  be  had,  that  he  recover  of  said  plaintiff  a  special  owner- 
ship and  property  in  said  horse,  assessed  at  $78,  and  his  damage  for  with- 
holding the  same,  assessed  at  one  cent,  and  costs  of  suit,  taxed  at  $27.18." 

It  will  be  seen  that  the  judgment  is  for  $13  more  than  the  actual  value  of 
the  property.  Section  191a  of  the  Civil  Code  provides  that  the  Judgment 
** shall  be  for  a  return  of  the  property,  or  the  value  thereof ,  In  case  a  return 
cannot  be  had.  or  the  value  of  the  possession  of  the  same,"  etc.  The  true 
measure  of  damages  is  the  value  of  the  right  of  possession,  within  the  value 
of  the  property.  The  jury  found  the  value  of  the  possession  to  be  $78. 
They  also  found  the  value  of  the  property  to  be  $65.  This  verdict  complied 
with  the  requirements  of  section  191  of  the  Civil  Code,  and  afforded  all  the 
data,  necessary  upon  which  to  render  a  correct  judgment,  which  should  have 
been  for  a  return  of  the  property,  and,  in  case  a  return  could  not  be  had, 
then  the  value  of  the  possession,  which  could  not  exceed  the  actual  value  of 
the  property.  Welion  v.  Beltezore,  17  Neb.  402;  S.  C.  23  N.  W.  Rep.  1; 
Wells,  liepl.  §  593;  Jenninus  v.  Johnson,  17  Ohio,  154;  Sutcliffe  v.  Dohrman^ 
18  Ohio,  186;  Coe  v.  Peacock,  14  Ohio  St.  187. 

The  judgment  being  excessive,  it  will  be  reversed,  and  a  new  trial  ordered. 
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unless  the  defendant  enter  a  remittitur  for  all  in  excess  of  $65  within  80 
days.  In  case  such  remittitur  is  filed,  the  judgment  will  be  affirmed  for  that 
amount.    Judgment  accordingly. 


Tootle  and  others  v,  Jones. 
Filed  April  14,  1886. 

1.  JuBTios  OF  Peaob— Sbttihg  Abide  Judgment— Notice. 

The  order  of  a  justice  of  the  ^eace,  or  a  county  judge  in  the  exercise  of  the  same 

Sowers  and  jurisdiction,  in  setting  aside  a  judgment  rendered  in  the  absence  of  a 
efeudant,  when  made  under  the  provisions  of  section  1001  of  the  Civil  Code,  should 
be  made  conditionally  only,  in  the  first  instance,  and  cannot  be  finally  made  un- 
less the  conditions  of  the  section  are  complied  with  by  the  party  seeking  to  o^)en 
the  judgment.  If  notice  is  not  given  to  the  plaintiff  as  required,  the  application 
should  be  overruled,  and  the  original  judgment  be  allowed  to  stand.  The  giving 
of  the  notice  is  jurisdictional. 

2.  Same— Appearance— Waivbe. 

An  application  to  set  aside  a  judgment,  under  the  provisions  of  section  1001  of 
the  Civil  Code,  is  a  recognition  of  the  regularity  of  the  judgment,  and  a  waiver  of 
any  objection  that  the  judgment  was  prematurely  rendered. 

3.  Same — Error— Interlocutoby  Judgment. 

Where  a  judgment  of  a  justice  of  the  peace,  or  county  judge,  is  taken  on  error  to 
the  district  court,  and  reversed,  and  the  original  case  retained  for  trial  in  that 
court,  such  judgment  of  reversal  is  a  final  judgment,  and  may  be  reviewed  by  the 
supreme  court  without  waiting  for  the  final  disposition  of  the  original  case  in  the 
district  court.    Banks  v.  Uhl,  5  Neb.  240. 

Error  from  Harlan  county. 

C  C.  Flanshury,  for  plaintiff.  J,  E,  Bush  and  F.  B.  Beall,  for  defend- 
ant. 

Beese,  J.  On  the  third  day  of  December,  1883,  plaintiJff  instituted  a  suit 
in  the  county  court,  claiming  judgment  for  $65.70,  and  interest  from  March 
1,  1883.  On  the  same  day  defendant  appeared,  waived  issuance  of  summons^ 
entered  a  general  appearance,  and  obtained  leave  to  answer  in  four  days,  and 
by  agreement  the  trial  was  adjourned  until  January  7, 1884.  The  defendant 
failed  to  appear  at  the  time  fixed  for  trial,  and  judgment  was  entered  in  favor 
of  plaintiff.  On  the  same  day  defendant  filed  a  motion  to  open  and  set  aside 
the  judgment,  and  confessed  judgment  for  costs.  The  motion  was  sustained, 
the  judgment  set  aside,  and  the  time  for  trial  fixed  at  1  o^ clock  p.  m.  of  Jan- 
uary 14th.  On  that  day  defendant  filed  afi^davit  for  continuance  for  service  of 
notice,  and  Ciiuse  was  continued  until  February  4th,  when  defendant  up- 
peared,  and  the  cause  was  continued  until  April  7th.  On  the  seventh  day  of 
April  defendant  appeared,  and  there  was  a  finding  and  judgment  in  liis  favor 
for  $48,  and  costs.  Plaintiff  removed  the  cause  to  the  district  court,  alleging 
error  in  all  proceedings  after  the  entry  of  judgment  in  favor  of  plaintiff  on 
the  seventh  of  January.  The  district  court  found  error,  and  reversed  the 
judgment  of  the  county  court,  and  retained  the  cause  for  trial.  Plaintiff 
again  alleges  error  in  this  court,  assigning  as  such  the  action  of  the  district 
court  in  retaining  the  cause  for  trial  instead  of  allowing  the  judgment  of  Jan- 
uary 7th  to  stand. 

The  question  here  presented  is  simply  one  of  jurisdiction.  If  the  county 
court  had  authority  to  set  aside  the  judgment  of  January  7th,  and  grant  a 
new  trial,  but  his  proceedings  were  erroneous  and  irregular,  the  action  of 
the  district  court  is  correct,  as  it  is  in  accordance  with  the  requirements  of 
section  601  of  the  Civil  Code.  But  if  the  county  court  exhausted  its  juris- 
diction to  render  a  judgment  on  the  rendition  of  its  first  judgment,  and  its 
proceedings  thereafter  were  void,  the  proceedings  should  have  been  set  aside 
and  the  onginal  judgment  allowed  to  stand. 

The  authority  of  a  justice  of  the  peace,  or  county  judge  within  that  juris- 
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diction,  to  set  aside  a  judgment  rendered  in  the  absence  of  a  defendant* 
is  found  in  section  1001  of  jbhe  Civil  Code.  This  section  is  as  follows:  "  Where 
judgment  shall  have  been  rendered  against  a  defendant  in  his  absence,  the 
saure  may  be  set  aside  upon  the  following  conditions:  First,  that  his  mo- 
tion bo  made  within  ten  days  after  such  judgment  was  rendered;  second,  that 
he  pay  or  confess  judgment  for  the  costs  awarded  against  him;  third,  that  he 
notify  in  writing  tlie  opposite  party,  his  agent  or  attorney,  or  cause  it  to  be 
done,  of  the  opening  of  such  judgment,  and  of  the  time  and  place  of  trial,  at 
least  five  days  before  the  time,  if  the  party  reside  in  the  county,  and  if  he  be 
not  a  resident  of  the  county,  by  leaving  a  written  notice  thereof  at  the  office 
of  the  justice  ten  days  before  the  trial." 

By  an  examination  of  this  section  it  will  be  seen  that  the  order  setting 
aside  a  judgment  can  be  made  only  on  three  conditions.  These  are:  The 
making  of  the  motion  within  the  time  prescribed ;  the  payment  of  costs,  or 
that  judgment  therefor  be  confessed;  and  that  the  party  seeking  to  set  it 
2iside  give  written  notice  of  the  same,  and  of  the  time  of  trial.  These  condi- 
tions are  precedent.  If  the  motion  should  be  made  after  the  expiration  of  the 
time  in  which  the  law  provides  it  may  be  made,  the  justice  could  not  molest 
the  original  judgment.  If  the  defendant  refused  to  pay  or  confess  judgment 
for  costs,  he  would  have  no  power  to  act.  The  same  is  true  if  the  notice 
be  not  given.  The  judgment  can  only  be  set  aside  conditionally  in  the  first 
instance.  Maxw.  Pr.  If  the  judgment  is  thus  conditionally  set  aside,  and 
the  notice  is  not  given  nor  waived,  that  fact  should  be  stated  on  the  docket 
without  hearing  any  testimony,  and  the  motion  overruled.  Swan,  Just.  (12th 
Ed.)  104. 

Applying  these  rules  to  this  case,  it  is  clear  that  the  county  court  was 
without  jurisdiction  to  set  aside  the  judgment  of  January  7th,  as  no  notice 
was  ever  given,  and  his  acts  in  that  behalf  were  absolutely  void.  From  the 
abstracts  it  appears  that  the  adjournments  were  allowed  that  defendant 
might  give  the  required  notice;  but  no  notice  was  given,  and  finally  an  effort 
was  made  to  set  the  judgment  aside  without  it.  Plaintiff  seems  to  have  had 
no  knowledge  of  the  proceedings, — at  least  no  appearance  nor  waiver  of 
notice  is  shown. 

It  is  claimed  by  defendant  in  error  that  the  first  judgment  was  erroneous 
for  the  reason  that  it  was  rendered  at  the  time  set  for  trial  without  waiting 
one  hour,  as  required  by  law,  before  its  rendition;  and  in  this  connection  it 
is  urged  that  as  the  record  does  not  show  to  the  contrary,  we  must  presume 
the  judgment  was  set  aside  within  the  hour  after  the  time  set  for  trial,  as  it 
affirmatively  appears  that  the  action  of  the  court  in  setting  it  aside  was  had 
on  the  same  day  on  which  the  judgment  was  rendered.  Neither  one  of  these 
positions  can  be  maintained,  taking  the  abstract  of  the  record  as  our  guide. 
It  is  true  that  the  effort  to  open  the  judgment  was  made  on  the  same  day  on 
which  it  was  rendered;  but  it  is  shown  that  defendant  appeared,  "filed 
motion  to  open  and  set  aside  judgment,  and  confesses  judgment  for  costs," 
etc.  Had  defendant  appeared  within  the  time  allowed  by  law  for  making 
his  defense,  it  is  very  clear  that  he  would  not  have  confessed  judgment  for 
costs,  nor  would  he  have  had  the  ciise  continued  from  time  to  time,  in  order 
that  he  miglit  give  the  notice  required  by  section  1001,  supra.  No  such  con- 
fession of  judgment  or  notice  would  have  been  necessary.  A  simple  demaiPd 
to  make  his  defense  would  have  been  all  that  would  have  been  required.  By 
his  action  he  recognized  the  validity  and  regularity  of  the  judgment,  and  he 
cannot  now  question  it. 

It  is  further  contended  by  defendant  in  error  that  this  cause  should  be  dis- 
missed for  the  reason  that  the  order  complained  of  is  not  a  judgment  or  final 
order  subject  to  review,  as  the  case  is  still  pending  in  the  district  court  upon 
its  merits.  That  question  was  before  this  court  in  Banks  Y.  Uhl,  5  Neb. 
240»  where  it  was  held  otherwise,  and  to  which  we  adhere. 
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The  judgment  of  the  district  court  is  reversed,  and  all  the  proceedings  of 
the  county  court  after  the  rendition  of  the  judgment  of  January  7,  1884,  set 
aside,  and  the  judgment  of  that  date  in  favor  of  plaintiff  in  error  is  rein- 
stated.   Judgment  accordingly. 


MoBSE  V.  County  of  Hitchcock  and  another.  Treasurer,  etc. 

Filed  April  14,  1886. 

1.  Counties— Attaching  Counties— Taxes,  to  Whom  Paid. 

Where  an  unorganized  county  is  attached  to  an  organized  one,  for  election, 
judicial,  and  revenue  purposes,  and  the  proper  officers  of  the  organized  county  levy 
taxes  upon  the  property  in  the  unorganized  one,  and  prior  to  the  time  such  taxes 
become  due  the  unorganized  county  becomes  organized  by  the  election  and  quali- 
fication of  the  proper  officers,  such  taxes  are  to  be  paid  to  the  treasurer  of  the 
new  county.  jPVcmon/,  E.  &  M,  V.  R.  Go,  v.  Cotmty  of  Brown^  28  N.  W.  Rep.  194,  ad- 
hered to. 

2.  Same— New  Counties— Duties  op  Clerk  as  to  Rbcord6. 

It  is  the  duty  of  the  clerk  of  the  new  county  to  take  or  procure  a  transcript  of  all 
deeds,  mortgages,  judgments,  and  liens  of  every  description,  upon  real  or  personal 
property,  lying  and  being  in  the  newly-organized  county. 

3.  Ebtoppei/— Plea  Sustained. 

Plea  of  former  a^udication  hetdnot  sustained. 

4.  Counties— Mandamus-Private  Citizen  against  Misfeasing  Officer. 

A  mere  tax-payer  cannot,  in  the  first  instance  at  least,  institute  proceedings 
against  the  county  clerk  of  the  county  to  which  the  new  county  was  attached,  to 
compel  him  to  furnish  a  transcript  of  deeds,  mortgages,  judgments,  etc.  State  y. 
Sovereign,  17  Neb.  173 ;  8.  G.  22  N.  W.  Rep.  363. 

Original. 

George  W,  Doane,  for  plaintiff.    /.  Byron  Jennings,  for  defendant. 

Maxwell,  C.  J.  This  is  an  action  to  restrain  the  treasurer  of  Hitchcock 
county  from  selling  certain  real  estate  of  the  plaintiff  in  Dundy  county,  for 
taxes  levied  by  the  authorities  of  Hitchcock  county  before  Dundy  county  was 
organized,  and  to  compel  the  authorities  of  Hitchcock  county  to  permit  the 
clerk  of  Dundy  county  to  copy  the  tax-books,  etc.,  of  Hitchcock  county  for 
the  year  1884,  so  far  as  they  relate  to  property  within  the  limits  of  Dundy 
county,  or  furnish  a  transcript  thereof  to  said  clerk.  The  conceded  facts  are 
substantially  as  follows:  The  county  of  Hitchcock,  in  the  year  1884,  had  been 
duly  organized  for  a  number  of  years,  and  Dundy  county  had  been,  and  on 
the  eleventh  day  of  June,  1884,  was,  attached  to  Hitchcock  county  for  elec- 
tion, judicial,  and  revenue  purposes.  On  the  day  last  named  the  county  com- 
missioners of  Hitchcock  county  levied  taxes  for  that  year  upon  all  taxable 
property  in  Hitchcock  and  Dundy  counties.  A  few  days  after  said  taxes 
were  levied  the  county  of  Dundy  was  duly  organized  by  the  election  and  quali- 
fying of  the  proper  county  officers,  and  it  thereupon  became  and  now  is  one 
of  the  organized  counties  of  the  state.  The  plaintiff  at  that  time  was  the 
owner  of  the  N.  W.  J  of  section  25,  township  1  N.,  of  range  38  W.,  in  Dundy 
county;  and  on  or  about  the  sixth  day  of  August,  1885,  paid  to  the  treasurer 
of  Dundy  county  the  taxes  due  on  said  land  for  the  year  1884,  which  taxes 
the  treasurer  of  Hitchcock  county  also  claims,  and  unless  restrained  will  sell 
the  land  in  question  to  satisfy  the  same. 

The  first  question  presented,  viz.,  the  right  of  the  new  county  when  or- 
ganized to  collect  taxes  levied  by  the  county  to  which  it  was  attached  for  elec- 
tion, judicial,  and  revenue  purposes,  was  decided  by  this  court  in  Fremont^ 
E.  &  M.  V.  R,  Co,  V.  County  of  Broiciiy  26  X.  W.  Rep.  194;  and  it  was  held 
tlmt  when  the  new  county  was  organized  by  the  election  and  qualifying  of  its 
officers  it  became,  to  all  intents  and  purposes,  one  of  the  counties  of  the  state, 
and  all  county  business  must  thereafter  be  transacted  with  its  officers.   This, 
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we  tlii nk,  is  a  correct  interpretation  of  the  statute.  Why  elect  county  officers, 
and  require  them  to  give  bonds,  if  the  duties  of  such  officers  are  still  to  be 
]>erforn)ed,  in  whole  or  in  part,  by  the  officers  of  the  county  to  which  it  was 
attached  ? 

Tlie  county  clerk  of  the  new  county  is  required  to  procure,  from  the  proper 
olBcers  of  the  county  to  which  it  was  attached,  "a  transcript  of  all  deeds,  mort- 
gages, judgments,  and  liens  of  eveiy  description  upon  real  or  personal  prop- 
erty lying  and  being  in  such  newly -organized  county,  and  cause  the  same  to 
be  recorded  in  the  proper  offices  of  his  own  county."  This  language  is 
certainly  broad  enough  to  include  tax  liens.  The  records  are  transcribed  for 
tlie  express  pui'pose  of  being  used  in  the  new  county,  and  the  taxes  due  on 
the  property  in  the  new  county  are  to  be  paid  to  its  treasurer  to  enable  it  to 
meet  legitimate  demands.  We  adhere,  therefore,  to  the  decision  in  FremonU 
E.  <fc.  M,V,R.  Co.  V.  County  of  Bro?jDn,  and  the  defendant  has  no  authority 
to  sell  the  plaintiff's  land  for  the  taxes  in  quastion.  And  as  this  action  re- 
lates to  revenue,  the  court  has  original  jurisdiction,  and  the  injunction  will 
be  granted  as  prayed. 

2.  That  the  defendant  be  permitted  to  copy  from  the  records  of  Hitchoodc 
county  all  deeds,  moitgages,  judgments,  and  liens  of  every  description  upon 
real  or  personal  property  lying  and  being  in  Dundy  county.  The  right  to 
take  such  copies  is  expressly  conferred  by  statute,  and  in  a  proper  proceeding 
this  court  would  compel  a  compliance  with  the  law.  Such  an  action,  however, 
must  be  instituted  by  the  county  clerks  The  statute  specially  enjoins  this 
duty  upon  him.  It  is  claimed  that  the  clerk  of  Dundy  county  did  institute 
proceedings  against  the  clerk  of  Hitchcock  county  to  obtain  a  transcript  as 
required  by  law,  and  that,  on  the  hearing  in  the  district  court,  judgment  was 
rendered  in  favor  of  the  defendant,  and  the  action  dismissed;  and  this  judg- 
ment is  now  pleaded  as  a  former  adjudication.  Whether  the  public  can  be 
barred  of  a  plain  right  given  by  the  statute  we  need  not  now  stop  to  inquire, 
as  we  find,  on  examining  the  record,  that  the  county  clerk  of  Dundy  county 
demanded  of  the  county  clerk  of  Hitchcock  county  a  transcript  of  all  matters 
in  said  county  which  affected  property  in  Dundy  county.  This  the  court  re- 
fused to  compel,  probably  for  the  reason  that  the  clerk  of  Dundy  county  had 
an  adequate  remedy  at  law, — the  right  to  take  such  transcript  himself.  The 
judgment  therefore  is  not  a  prior  adjudication  of  the  same  matter.  A  mere 
tax-payer,  however,  cannot,  in  the  first  instance,  at  least,  institute  proceed- 
ings to  compel  the  clerk  of  Hitchcock  county  to  comply  with  the  statute. 
State  v.  Sovereign,  17  Neb.  173 ;  S.  C.  22  N.  W.  Rep.  353.  The  second  ground 
upon  which  relief  is  sought  must  therefore  be  decided  adversely  to  the  plain- 
tiff.   Judgment  accordingly. 

State  ex  reL  Cook  and  another  v.  Bloom,  Treasurer,  etc. 

Filed  April  14,  1886. 
School  Moneyb,  now  Drawn. 

Money  can  be  drawn  from  the  treasury  of  a  school-district  only  by  orders  on  the 
treasurer,  signed  by  the  director  and  countersigned  by  the  moderator. 

Mandajnus. 

John  M.  Ragan  and  D.  W,  Barker,  for  plaintiff.  Case  cfe  McNeny,  for  re- 
spondent. 

Maxwell,  C.  J.  This  is  an  application  for  a  mandamus  to  compel  the 
defendant  to  pay  a  certain  school  order,  of  which  the  following  is  a  copy: 

"S3,000.        State  of  Nebraska,  Nuckolls  County,  January  11,  1886. 

"  Treasurer  of  School-District  No,  1 1 ,  o/  Nrvckolls  Coun  ty,  Nebraska :  Pay 
to  the  order  of  assignees  of  J.  T.  Donahoo,  Mess.  Cook  and  Van  Valin,  the 
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sum  of  three  thousand  dollars,  as  per  contract,  out.  of  any  money  in  your 
hands  belonging  to  the  fund  for  building. 

"George  Brown,  Sup.  Architect. 
"Geo.  F.  Colton,  Director. 
[Countersigned]    "G.  L.  Day,  Moderator." 

The  facts  in  the  case,  as  they  appear  from  the  record,  are  briefly  these: 
That  on  tiie  nineteenth  of  August,  1885,  one  James  T.Donahoo  entered  into  a 
contract  with  the  proper  officers  of  school-district  No.  11,  of  Nuckolls  county, 
to  erect  a  school  building  in  said  district  according  to  certain  plans  and  speci- 
fications prepared  by  an  architect.  The  said  work  was  to  be  completed  ac- 
cording to  the  plans  and  specifications,  and  to  the  satisfaction  of  the  archi- 
tect. The  price  to  be  paid  said  Donahoo  was  $11,800,  to  be  paid  as  follows: 
;|^2,000,  when  the  basement  was  completed  and  the  first  floor  joists  laid ;  $2,000, 
when  the  first  story  was  erected  and  the  second  floor  joists  laid ;  $3,000,  when 
the  building  was  inclosed  and  the  roof  put  on ;  and  the  remainder,  being 
$4,800,  when  the  building  was  completed  and  accepted.  To  secure  the  per*" 
formance  of  the  contract,  Donahoo  gave  a  bond  to  the  district  in  the  sum  of 
$15,000,  with  the  relators  as  sureties.  Donahoo  completed  the  basement  and 
the  first  story,  and  laid  the  joists  for  the  second  floor,  all  of  such  work  being 
done  to  the  satisfaction  of  the  architect;  and  obtained  warrants  on  the  de- 
fendant for  $4,000,  which  were  paid.  Donahoo  then  went  to  bis  sureties, 
and  stated  to  them  that  he  was  unable  to  complete  the  contract;  and  there- 
upon the  sureties  look  an  assignment  of  the  contract  to  themselves,  and,  with 
the  assent  of  the  school  board,  entered  upon  the  completion  of  the  building; 
and  on  inclosing  the  same,  and  putting  on  the  roof,  the  warrant  in  ques- 
tion was  drawn  on  the  defendant,  who  refused  to  pay  the  same,  principally 
on  the  ground  that  Donahoo  had  drawn  his  personal  orders  to  an  amount  in 
excess  of  $2,600  on  said  fund,  which  orders  had  been  paid.  The  following  is 
a  copy  of  one  of  the  orders: 

"$1,000.  Citizens'  Bank,  Sthperior,  Neb.,  October  15, 1885. 

"At  sight  pay  to  the  order  of  Citizens'  Bank  one  thousand  dollars,  with 
exchange,  value  received,  and  charge  same  to  account  of 

"  Jas.  T.  Donahoo. 

*To  W.  8.  Bloom,  Treasurer  8,  D.  No.  11,  8uperior,  Neb," 

The  question  presented  is,  does  the  payment  of  these  personal  drafts  to 
Donahoo  constitute  any  defense  to  this  action?  We  think  not.  The  contract 
provides  the  terms  and  conditions  on  which  the  contractor  was  to  be  paid, 
and  the  treasurer  has  not  the  power  to  change  the  same.  If  he  pays  out 
money  upon  the  personal  obligations  of  a  party,  he  does  so  at  his  peril.  Sec- 
tion 16,  subd.  4,  c.  79,  Comp.  St.,  provides  that  the  director  "shall  draw  and 
sign  all  orders  upon  the  treasurer  for  all  moneys  to  be  disbursed  by  the  dis- 
trict, and  all  warrants  upon  the  county  treasurer  for  moneys  raised  for  dis- 
trict purposes,  or  apportioned  to  the  district  by  the  county  superintendent, 
and  present  the  same  to  the  moderator  to  be  countersigned  by  him.  No 
warrant  shall  be  countersigned  by  the  moderator  until  the  amount  for 
which  the  warrant  is  drawn  is  written  upon  its  face.  The  moderator  shall 
keep  a  record,  in  a  book  furnished  by  the  district,  of  the  amount,  date,  pur- 
pose for  which  drawn,  and  name  of  person  to  whom  issued,  of  each  warrant 
countersigned  by  him."  Section  5  of  the  same  subdivision  and  chapter  pro- 
vides that  "it  shall  be  the  duty  of  the  treasurer  of  each  district  to  apply  for, 
and  receive  from  the  county  treasurer,  all  school  money  apportioned  to  the 
district,  or  collected  for  the  same  by  said  county  treasurer,  upon  ordera  of 
the  director,  countersigned  by  the  moderator,  and  to  pay  over  on  the  order  of 
the  director,  countersigned  by  the  moderator  of  such  district,  all  moneys  re- 
ceived by  him." 
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These  provisions  arcdecisive  of  this  case,  and  the  payment  by  the  defend- 
ant of  Donahoo's  drafts  is  no  defense  to  this  action;  and  as  it  appears  that 
there  are  sufficient  funds  in  the  hands  of  the  treasurer  belonging  to  the  dis- 
trict to  pay  the  order  in  question,  a  peremptory  writ  will  issue  as  prayed. 

Since  the  opinion  in  this  case  was  prepared,  the  attorneys  for  the  defend- 
ant have  called  the  attention  of  the  court  to  section  11,  subd.  3,  c.  73,  Comp. 
St.,  which  provides  that  certain  disputed  matters  shall  be  referred  to  the 
county  superintendent,  who,  if  necessary,  shall  apply  for  a  mandamus.  This, 
however,  will  not  prevent  a  party,  in  aproper  case,  from  bringing  an  action 
in  his  own  name.  We  are  also  referred  to  School-district  v.  Collins^  16  Kan. 
406,  which  we  do  not  think  applicable  to  the  facts  in  this  case.   Writ  awarded. 


O'Brien  t?.  O'Brien. 
Filed  April  14,  1886. 

1.  Ht78BAin>  AND  WlFB—DlYORCB— MODIFICATION  OF  DbCBBB— RSVIEWABLX  ObDKB. 

An  application  to  modify  a  decree  of  divorce  is  a  special  proceeding,  within  the 
meaning  of  section  581  of  the  Civil  Code,  and  an  order  made  therein  afiecting 
a  substantial  right  may  be  reviewed  on  error.  In  such  case  it  is  not  necessary  to  a 
review  that  the  error  complained  of  terminates  the  action  or  prevents  a  judgment. 

2.  Same— Alimony. 

In  such  case,  where  the  divorced  wife  seeks  a  modification  of  the  decree  for  ali- 
mony, alleging  that  the  decree  was  obtained  by  the  fraud  of  the  husband  and  his 
agents,  the  district  court  has  authority  to  require  the  husband  to  pay  into  court  a 
reasonable  sum  of  money  to  enable  her  to  prosecute  her  action. 

Error  from  Dodge  county. 

N,  H,  Bell,  for  plaintiff.    C  Hollenheck  and  W.  E.  Hunger,  for  defendant 

Beese,  J.  In  April,  1883,  defendant  obtained  a  decree  of  divorce  from 
plaintiff  in  error.  In  that  action  she  was  awarded  both  temporary  and  per- 
manent alimony,  and  the  custody  of  the  minor  children  of  the  parties.  In 
May,  1884,  plaintiff  tiled  his  petition  in  the  same  court,  alleging  the  foregoing 
facts,  and  that  defendant  had  become  an  unfit  person  to  have  the  custody  of 
the  children,  and  asking  a  modification  of  the  decree  to  the  extent  that  owing 
to  his  fitness  to  take  cliarge  of  the  children,  and  his  ability  to  provide  for 
them,  that  he  be  given  their  custody.  It  is  unnecessary  to  set  out  here  the 
allegations  of  the  petition.  It  is  sufficient  to  say  that  enough  is  stated,  if 
true,  to  require  the  modification.  Defendant  answered,  denying  the  charges 
made  against  her,  and  alleged,  substantially,  that  plaintiff  was  a  man  of  bad 
morals  and  habits,  and  not  a  fit  person  to  have  the  custody  of  the  children. 
She  further  alleged  that  plaintiff,  by  taking  advantage  of  her  destitute  condi- 
tion, and  by  fraudulent  representations,  induced  her  to  consent  to  her  former 
allowance  of  alimony,  which  was  inadequate  and  much  too  small,  and  by  his 
conduct  since  the  divorce  was  granted  he  bad  involved  her  in  litigation  until 
her  means  were  exhausted,  and  she  was  unable,  for  want  of  such  means,  to 
take  the  necessary  testimony  to  refute  the  charges  made  against  her  charac- 
ter, and  prosecute  her  defense.  She  asked  for  temporary  alimony,  or  suit 
money,  to  enable  her  to  do  so.  The  district  court  made  an  order  requiring 
plaintiff  to  pay  her  the  sum  of  $50  "as  temporary  allowance  for  suit  money, 
and  to  enable  her  to  properly  defend"  the  action.  For  the  purpose  of  a  re- 
view of  this  order  plaintiff  brings  error. 

The  first  question  requiring  our  attention  is  presented  by  defendant  by  a 
motion  to  dismiss  the  proceedings  in  error  for  the  reason  that  the  order  of  the 
district  court  was  not  such  a  final  order  as  can  be  reviewed  by  proceedings  in 
error.  Section  581  of  the  Civil  Code  provides  that  "an  order  affecting  a  sub- 
stantial right  in  an  action,  when  such  order  in  effect  determines  the  action 
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and  prevents  a  judgment,  and  an  order  affecting  a  substantial  right  made  in 
a  special  proceeding,  or  upon  a  summary  application  in  an  action  after  judg- 
ment, is  a  final  order  which  may  be  vacated,  modified,  or  reversed,  as  provided 
in  this  title."  Applying  this  provision  of  this  section  to  the  case  at  bar,  id 
is  clear  that  no  authority  is  found  for  review  in  the  first  clause  of  the  sec- 
tion, as  the  order  complained  of  neither  determined  the  action  nor  prevented 
IX  judgment. 

We  next  inquire  whether  this  is  a  special  proceeding,  and  whether  the  or- 
der complained  of  is  one  affecting  a  substantial  right.  As  this  is  not  an 
original  action,  but  a  proceeding  specially  provided  by  sections  15  and  16  of 
chapter  25  of  the  Compiled  Statutes,  it  must  be  apparent  that  it  falls  directly 
within  the  provisions  of  section  16.    These  sections  are  as  follows: 

"Sec.  15.  Upon  pronouncing  a  sentence  or  decree  of  nullity  of  marriage, 
and  also  upon  decreeing  a  divorce,  whether  from  the  bonds  of  matrimony  or 
from  bed  and  board,  the  court  may  make  such  further  decree  as  it  may  deem 
just  and  proper  concerning  the  care,  custody,  and  maintenance  of  the  minor 
children  of  the  parties,  and  may  determine  with  which  of  the  parents  the 
children,  or  any  of  them,  3h<ill  remain. 

"Sec.  16.  The  court  may,  from  time  to  time,  afterwards,  on  the  petition 
of  either  of  the  parties,  revise  and  alter  such  decree  concerning  the  care,  cus- 
tody, and  maintenance  of  the  children,  or  any  of  them,  as  the  circumstances 
of  the  parents  and  the  benefits  of  the  children  shall  require." 

This  action  must  therefore  be  held  as  a  special  proceeding,  and  the  order 
one  affecting  a  substantial  right  therein,  and  it  is  open  to  review  by  this 
court.  It  differs  from  Aspinwall  v.  Aspinwall,  18  Keb.  463,  S.  C.  25  N.  W. 
Rep.  623,  in  this :  that  the  appeal  in  that  case  was  taken  from  an  order  allowing 
alimony  in  the  original  action  for  a  divorce,  which  order  is  specially  provided 
for  by  section  12  of  chapter  25,  supra,  and  was  made  "in  an  action;"  but  it 
neither  "determined  the  action"  nor  "prevented  a  judgment."  In  this  case 
the  original  action  has  been  determined,  and  a  final  decree  of  divorce  has 
been  rendered,  and  of  which,  so  far  as  the  divorce  itself  is  concerned,  neither 
party  complains.  We  therefore  hold  that  the  order  is  one  which  may  be  re- 
viewed on  error. 

The  next  question  presented  is  whether  or  not  the  district  court  had  author- 
ity, under  the  statute,  to  make  the  order  complained  of.  Section  12  of  chap- 
ter 25  of  the  Compiled  Statutes  provides  that  "in  every  suit,  brought  either 
for  a  divorce  or  for  a  separation,  the  court  may  require  the  husband  to  pay 
any  sum  necessary  to  enable  the  wife  to  carry  on  or  defend  the  suit  during 
its  pendency;  and  it  may  decree  costs  against  either  party,  and  award  execu- 
tion for  the  same,  or  it  may  direct  such  costs  to  be  paid  out  of  any  property 
sequestered,  or  in  the  power  of  the  court,  or  in  the  hands  of  a  receiver."  By 
this  it  is  apparent  that  "in  every  suit,  brought  either  for  a  divorce  or  for  a 
separation,"  the  court  has  plenary  power,  "in  its  discretion,"  to  require  the 
husband  to  pay  a  proper  sum  necessary  to  enable  the  wife  to  sustain  her  ac- 
tion or  defense. 

Section  27  of  the  same  chapter  is  as  follows:  "After  a  decree  for  alimony, 
or  other  allowance  for  the  wife  and  children,  or  either  of  them,  and  also  after 
a  decree  for  the  appointment  of  trustees  to  receive  and  hold  any  property  for 
the  use  of  the  wife  and  children  as  before  provided,  the  court  may,  from  time 
to  time,  on  the  petition  of  either  of  the  parties,  revise  and  alter  such  decree 
respecting  the  amount  of  such  alimony  or  allowance,  or  the  payment  thereof, 
and  also  respecting  the  appropriation  and  payment  and  income  of  the  prop- 
erty so  held  in  trust,  and  may  make  any  decree  respecting  any  of  said  matters 
which  such  court  might  have  made  in  the  original  suit."  By  this  section 
the  full  power  of  the  court  over  the  matters  therein  specified  is  preserved,  the 
same  as  in  the  original  suit.  Looking  alone  to  the  petition  of  plaintiff 
in  error,  which  seeks  a  modification  of  the  decree  only  so  far  as  it  relates  to 
v.27N.w.no.7 — 41 
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the  custody  of  the  children,  we  might  not  find  authority  under  the  section 
above  quoted  for  the  order  made  by  the  district  court;  but  the  answer  of 
defendant  reaches  back  prior  to  the  original  decree,  and  calls  it  in  question, 
charging  that  that  part  which  settled  the  property  rights  of  the  parties  was 
obtained  by  the  fraudulent  acts  of  plaintiff  in  error,  through  his  agent;  and 
that,  relying  upon  the  false  representations  made  to  her,  she  consented  to  a 
decree  without  the  interposition  of  a  finding  by  the  trial  court.  It  is  clear  that 
this  answer,  if  true,  states  sufficient  to  entitle  her  to  relief.  It  is  also  clear 
that  section  27,  above  quoted,  gives  the  court  authority  to  grant  that  relief 
the  same  as  it  had  in  the  original  suit.  This  question  was  substantially 
passed  upon  in  Helden  v.  Helden,  7  Wis.  256;  S.  C.  9  Wis.  508;  and  11  Wis. 
558, — and  it  was  there  held  that  the  court  retained  full  power,  not  only  to 
grant  relief  against  the  original  decree,  but  that  it  had  authority  to  give  suit 
money  to  the  wife  during  the  pendency  of  the  action  to  modify  the  decree. 
The  court  having  the  same  power  over  the  suit  and  the  matters  of  alimony 
involved  therein  as  it  had  over  the  original  action,  it  follows  that  the  order 
was  properly  made. 

Defendant  asks  for  an  allowance  to  be  paid  by  plaintiff  to  enable  her  to 
make  her  defense  in  this  court.  As  the  amount  allowed  by  the  district  court 
seems  to  be  sufficient,  the  motion  will  be  overruled. 

The  order  of  the  district  court  is  affirmed,  and  the  cause  is  remanded  for 
further  proceedings. 


Allen  t>.  Van  Ostrand. 
Filed  April  14.  1886. 

1.  AwiuALs — Stock  TBESPA;raiNo — Notice. 

Where  stock  is  taken  up  under  the  herd  law,  and  notice  served  on  the  owner, 
he  has  48  hours  after  receiving  the  notice  to  pay  the  damages  and  costs,  and  take 
his  stock  away. 

2.  Same — Damages  after  Notice. 

There  is  no  provision  in  the  statute  for  adding  to  the  damages  claimed  after  the 
service  of  notice. 

3.  Same — Detention— Replevin. 

A.  took  u^  certain  stock  of  B.,  and  served  a  notice  on  B.,  stating  the  amount  of 
damages  claimed.  About  34  huars  afterwards  6.  went  to  the  residence  of  A.,  their 
farms  adjoining,  and  tendered  to  A.  the  amount  of  damages  stated  in  the  notice, 
and  demanded  his  stock.  A.  thereupon  demanded  an  additional  sum  for  keeping 
the  same  since  the  time  of  notice.  This  was  refused.  About  9  o'clock  p.  m.  of 
the  same  da}',  and  before  proceedings  in  replevin  were  instituted,  A.  went  to  the 
residence  of  B.,  and  notified  him  to  take  away  his  stock  and  pav  him  (A.)  the 
amount  first  claimed.  Hdd^  that  A.  did  not  thereafter  wrongfully  detain  the 
stock. 

Error  from  York  county. 

France  (&  Harlan,  for  plaintiff.    Sedgwick  cfe  Power,  for  defendant. 

Maxwell,  C.  J.  This  is  an  action  of  replevin,  brought  by  the  plaintiff 
against  the  defendant  to  recover  the  possession  of  "two  red  steers  and  one 
red  heifer,  each  about  eight  months  old,  and  one  red  heifer,  with  white  face, 
one  year  old. "  On  the  trial  of  the  cause  in  the  court  below  the  defendant 
was  found  to  be  entitled  to  the  possession  of  the  property,  and  the  value  of 
such  possession  the  court  fixed  at  the  sum  of  two  dollars,  with  damages  for 
the  detention  of  the  property. 

The  undisputed  facts,  as  they  appear  from  the  testimony,  are  as  follows: 
That  in  April,  1884,  the  plaintiff  and  defendant  resided  on  adjoining  farms 
about  seven  miles  from  the  town  of  York;  that  the  plaintiff  was  the  owner 
of  the  stock  in  question ;  and  on  or  about  the  twentieth  of  that  month  it 
strayed  onto  the  farm  of  the  defendant.    The  defendant  thereupon  took  up 
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the  stock,  and  served  the  statutory  notice  on  the  plaintiff,  claiming  two  dol- 
lars damages,  and  requiring  him  to  pay  said  sum  and  take  his  stock  away 
within  48  hours,  and  naming  an  arbitrator  in  case  he  was  dissatisfied  with 
the  damages  claimed.  The  notice  seems  to  have  been  served  about  6  o'clock 
in  the  afternoon.  On  the  next  day,  at  about  the  same  hour,  the  plaintiff 
went  to  the  defendant's  residence,  and  offered  to  pay  the  two  dollars  de- 
manded, and  claimed  his  stock.  The  defendant  then  asked  for  one  dollar  in 
addition  to  the  sam  demanded  in  the  notice,  for  keeping  the  stock  one  day. 
This  the  plaintiff  refused  to  pay.  After  some  further  conversation,  the 
plaintiff  again  offered  the  defendant  two  dollars,  but  he  again  refused  to  re- 
ceive it.  The  same  evening,  however,  about  9  o'clock,  the  defendant  went 
to  the  residence  of  the  plaintiff,  and  notified  him  that  he  "could  come  up  and 
^et  the  cattle  and  pay  him  two  dollars."  The  plaintiff  testifies:  "I  told  him 
*No;  I  had  been  there  and  twice  offered  him  the  money;'  and  I  told  him  if  he 
would  bring  the  cattle  down  to  my  place  he  could  have  his  two  dollars;  and 
iie  said  he  could  not  bring  them  down. "  On  the  next  day  this  action  was 
commenced,  and  the  cattle  taken  under  an  order  of  replevin.  The  two  dol- 
lars seems  to  have  been  deposited  with  the  justice  for  the  use  of  the  defend- 
ant; but  in  the  view  we  take  of  the  case  it  is  entirely  immaterial  whether 
the  money  was  so  deposited  or  not. 

The  notice  in  this  case  seems  to  be  in  the  form  prescribed  in  section  2,  c. 
2,  Comp.  St. ;  and  as  the  plaintiff  failed  for  48  hours  to  appoint  an  arbitrator 
to  assess  the  damages,  the  amount  claimed  must  be  considered  as  satisfactory 
to  him.  There  is  no  dispute,  therefore,  over  the  amount  of  damages,  nor 
over  the  right  of  the  defendant  in  the  first  instance  to  retain  the  stock  until 
the  damages  were  paid.  Therefore  had  the  plaintiff,  immediately  on  tend- 
ering to  the  defendant  the  amount  of  damages  claimed  in  the  notice,  which 
he  refused  to  receive,  brought  an  action  of  replevin,  his  right  to  maintain 
the  action  would  be  unquestioned;  but  when  the  defendant  notified  him 
before  the  action  was  brought  to  take  his  cattle  away,  and  that  he  would 
accept  the  amount  tendered,  it  was  the  duty  of  plaintiff  to  comply  with  the 
request,  and  the  defendant  was  not  then  wrongfully  holding  possession. 
The  defendant  may  have  supposed,  and  probably  did,  that  he  was  entitled  to 
^compensation  for  each  day  he  kept  the  stock  until  the  expiration  of  the  48 
hours  from  the  time  the  notice  was  served,  and  that  this  sum  could  be  added 
to  the  damages  claimed.  But  there  is  no  provision  in  the  statute  for  such 
<K>mpensation.  The  statute  gives  the  owner  48  hours  after  receiving  the  no- 
tice in  which  to  take  the  stock  away  and  make  full  payment  of  all  damages 
and  costs.  The  amount  of  damages  claimed  must  be  stated  in  the  notice, 
^nd  there  is  no  provision  for  an  additional  claim  to  that  first  made.  The 
plaintiff,  however,  upon  the  payment  of  the  sum  claimed,  could  have  obtained 
his  cattle,  and  they  were  not  then  wrongfully  withheld.  As  the  plaintiff 
and  defendant  resided  on  adjoining  farms,  the  cost  of  going  after  the  cattle  a 
second  time  would  be  inconsiderable,  and  no  point  is  made  on  that  by  either 
party. 

It  is  evident  that  a  little  forbearance  on  the  part  of  both  of  these  parties 
— certainly  on  that  of  the  plaintiff — would  have  secured  him  all  his  "rights 
in  the  premises,  without  the  expense  and  annoyance  of  a  suit  that  should 
never  have  been  brought. 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed* 
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Webster  u.  Wray. 

Filed  April  14,  1886. 

1.  Pktnctpal  and  Agent — Contracts  Non-Neootiablb. 

In  an  action  against  a  third  person  on  a  simple  non-negotiable  contract,  it  being 
alleged  in  the  petition  that  one  of  the  parties  to  the  contract  acted  as  the  a^ent  of 
the  defendant  in  making  said  contract,  although  he  did  not  sign  the  same  aa  agent, 
or  name  the  defendant  as  his  principal,  evidence  will  be  received  to  show  that  such 
nominal  party  to  the  contract  was  authorized  to  make  the  same  for  the  defendant; 
that  he  in  fact  did  make  the  same  for  him ;  and  upon  such  proof  the  defendant 
will  be  held. 

2.  Same— Negotiable  Instruments. 

No  party  can  be  charged  as  principal  upon  a  negotiable  note  or  bill  of  exchange 
unless  his  name  is  thereon  disclosea. 

3.  Same — Bank  Officers. 

An  exception  to  this  rule  arises  where  officers  op  clerks  in  banking-houses,  or 
other  persons  who  are  permitted  to  act  as  such,  receive  money  or  securities  over 
the  bank  counter,  and  issue  therefor  drafts,  bills,  or  negotiable  certificates  of  de- 
posit. In  all  such  cases,  the  banking-house  is  ultimately  liable,  although  such 
draft,  bill,  or  certificate  may  be  signed  by  such  officer,  clerk,  or  x>«rson  without 
disclosing  the  name  of  the  banking-house. 

Error  from  Hitchcock  county. 

Marquette,  Deweese  <&  Hall,  for  plaintiff.  /.  Byron  Jennings,  for  de- 
fendant. 

Cobb,  J.  This  cause  came  before  this  court  at  the  January  term,  1885,  on 
error  to  the  district  court  of  Hitchcock  Vounty.  The  judgment  of  the  dis- 
trict court  was  affirmed,  and  the  opinion  of  the  court  published  in  the  seven- 
teenth volume  of  our  reports,  at  page  579,  and  in  volume  24  of  the  North- 
western Reporter,  at  page  207.  Subsequently  a  rehearing  was  allowed,  and 
the  cause  reargued  at  the  present  term.  For  a  statement  of  the  case,  refer- 
ence is  made  to  the  original  opinion  with  this  correction:  the  several  causes 
of  action  contained  in  the  plaintiff's  amended  petition  are  there  described  as 
contracts,  whereas,  in  point  of  fact,  the  first  and  third  of  said  causes  of  ac- 
tion were  negotiable  promissory  notes,  which  are  set  out  and  copied  in  the 
said  amended  petition. 

The  point  upon  which  the  rehearing  was  allowed,  and  upon  which  we  think 
the  civse  turns,  is  that  while  in  the  case  of  contracts,  generally,  where  one  of 
the  persons  executing  the  same  executes  it  in  his  own  name,  without  disclos- 
ing any  one  as  his  principal  or  his  own  character  as  an  agent,  if  in  point  of 
fact  he  was  acting  as  the  agent  of  another  party,  such  other  party  will  be  held 
to  be  the  real  party  to  the  contract,  yet  that  this  rule  does  not  apply  to  negoti- 
able promissory  notes.  This  question  was  ably  argued  at  the  bar,  as  well  as 
by  exhaustive  briefs  by  counsel  on  either  side.  An  examination  of  the  au- 
thorities cited  by  counsel,  with  others  referred  to  therein,  led  us  all,  at  the 
consultation,  to  the  conclusion  that  the  above  proposition  as  to  both  its 
branches  expresses  the  law  correctly.  Being  about  to  enter  upon  a  collation 
of  authorities  upon  this  point  of  the  non-liability  of  an  unnamed  principal 
upon  negotiable  paper,  my  attention  was  attracted  to  a  citation  on  page  284, 
1  Daniel.  Neg.  Inst.,  to  an  article  in  13  Alb.  Law  J.  No.  19,  May  6,  1876,  p. 
328.  This  article  I  find  so  exhaustive  of  the  subject  that  I  will  content  my- 
self by  giving  the  conclusions  of  the  writer,  and  the  authorities  by  him  cited. 
Says  our  author:  "But  as  to  bills  of  exchange  and  promissory  notes,  it  has 
been  long  settled  that  he  who  takes  negotiable  paper  contracts  with  him  who, 
on  its  face,  is  a  party  thereto,  and  with  no  other  person.  By  Lords  Abinger 
and  Parke.  Beckhamv,  Drake,  9  Mees.  &  W.92,  96;  Byles,  Bills,  37;  Story^ 
Bills,  §  76;  Edw.  Bills,  80.''    Hence  evidence  is  not  admissible  to  charge  any 


Digitized  by  VjOOQ IC 


]S\'b.]  WEBSTER   t7.  WRAY.  645 

other  person  tliereon  upon  the  grounds  of  his  having  been  the  copartner  or 
principjil  of  the  party  named.  Mete.  Cont.  108;  Draper  v.  Massachusetts 
iSteam-?ieatuig*Co.,  5  Allen,  340.  The  rule  is  general,  if  not  universal,  that 
neither  tlie  legal  liability  of  an  unnamed  principal  to  be  sued,  nor  his  legal 
right  to  sue  on  a  negotiable  instrument,  can  be  shown  by  parol  evidence, 
{Fuller  V.  Hooper,  3  Gray,  334,  per  Metcalf,  J.,)  even  as  between  the  im- 
mediate parties  to  the  transaction,  and  although  an  agency  is  disclosed  upon 
the  face  of  the  instrument,  where  the  word  "agent"  or  something  equivalent 
is  added  to  the  signature  of  the  party  signing  ttie  instrument.  See  cases  be- 
low. 

The  rule  excluding  all  parol  evidence  to  charge  an  unnamed  principal  as  a 
party  to  negotiable  paper  is  not  placed  upon  the  ground  that  such  evidence 
would  contradict  or  alter  the  instrument;  but  this  exception  to  the  general 
rule  which  governs  other  parol  (or  unsealed)  agreements  is  derived  from  the 
nature  of  negotiable  paper,  which  being  made  for  the  purpose  of  being  trans- 
ferred from  liand  to  hand,  and  of  giving  to  every  successive  holder  as  strong 
a  claim  upon  the  maker  as  the  original  payee  had,  must  indicate  on  its  face 
who  the  maker  is;  for  any  additional  liability  of  the  principal  not  expressed 
in  the  form  of  such  a  note  or  bill  would  not  be  negotiable.  Barlow  v.  Con- 
gregational  Soc,  8  Allen,  460.  As  between  tiie  unnamed  principal  and  a 
subsequent  holder,  the  reason  for  the  rule  in  question  seems  perfectly  clear 
and  satisfactory;  but,  as  between  the  immediate  parties  to  the  transaction, 
■cloes  the  reason  for  its  application  exist?  For  example:  An  agent  purchases 
^oods;  discloses  the  name  of  his  principal;  and,  having  express  authority, 
gives  the  vendor  a  negotiable  promissory  note  for  the  price,  signing  it  with 
his  own  name  alone  without  any  addition,  or,  let  us  say,  with  the  addition 
of  the  word  "agent,"  to  his  signature, — in  such  a  case  it  is  held  that  the 
payee  cannot  recover  against  the  principal  upon  the  instrument,  because  it 
is  negotiable  and  his  name  is  not  disclosed  upon  it.  But  what  material  dif- 
ference does  it  make  whether  the  instrument  is  np<;otiable,  when  it  has  not 
been  negotiated?  But  it  must  be  confessed  that  the  wt'i^ht  of  authority,  if 
not  of  reason,  is  in  favor  of  tlie  rule  excluding  all  parol  evidf^nce,  even  as 
between  the  immediate  parties  to  the  transaction.  It  is  held  that  although 
the  party  executing  the  instrument  describes  himsolf  as  "agent,"  yet,  if  the 
name  of  the  principal  is  not  disclosed  upon  the  face  of  it,  all  evidence  dehors 
the  instrument,  for  the  purpose  of  holding  him  thereon,  is  to  be  excluded. 
It  is  wholly  immaterial,  therefore,  that  the  agent  had  full  authority  to  make 
it  in  behalf  of  his  principal ;  that  the  consideration  was  exclusively  received 
for  his  benefit;  that  the  plaintiff  knew  the  agent's  principal,  and  accepted 
the  note  as  the  promise  of  the  principal.  Williams  v.  Hobhlns,  16  Gray,  77; 
Slatoson  v.  Loring,  5  Allen,  340.  See,  also,  Utackpole  v.  Arnoldy  11  Mass. 
27;  Brown  v.  Parker,  7  Allen,  337;  Bedford  Com,  Im,  Co,  v.  ComlU  8 
Mete.  442;  Bass  v.  O'Brien.  12  Gray,  477;  Pentz  v.  iitavton,  10  Wend.  271; 
Thurston  v.  Mauro,  1  G.  Green,  231;  Keiiiion  v.  Williams,  19  Ind.  45; 
Anderton  v.  Shoup,  17  Ohio  St.  125;  2'aber  v.  Cannoiiy  8  Mete.  456; 
Eastern  R,  Co.  v.  Benedict,  5  Gray,  561;  Bank  of  America  v.  Hooper,  Id. 
567;  DeWittY.  Walton,  9  N.  Y.  571;  Tucker  Manvf'g  Co,  v,  Fairbanks,  98 
Mass.  101. 

No  fault  can  be  found  with  the  opinion  and  decision  of  the  court,  so  far 
-as  the  second  and  fourth  causes  of  action  are  concerned;  but  in  regard  to 
the  first  and  third  causes  of  action,  we  fail  to  distinguish  between  simple 
<;ontracts  in  general  and  negotiable  paper. 

Upon  reargument  and  reconsideration  of  the  authorities,  we  reach  the 
<3onclusion  that  the  district  court  erred  in  admitting  evidence  on  the  trial 
introduced  by  the  plaintiff  for  the  purpose  of  showing  that  T.  B.  Webster 
executed  and  delivered  the  promissory  notes,  set  out  in  the  first  and  third 
causes  of  action  in  the  amended  petition  of  the  plaintiff  in  said  court,  as  the 
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ag  »nt  or  partner  of  E.  D.  Webster,  and  in  holding  said  E.  D.  "Webster  thereon. 
Tlie  judgment  of  the  district  court  is  therefore  reversed,  and  the  cause  re- 
raaiuled  for  further  proceedings  in  accordance  with  law. 


Bowers  v.  Rice. 
Filed  April  14,  1886. 

1.  Trial— Verdict— Amount  of  Damage?. 

When,  by  the  verdict,  either  party  ia  entitled  to  recover  money  from  the  adverse 
party,  the  jury  in  their  verdict  must  assess  the  amount  of  recovery. 

2.  Same — Amount  not  Stated. 

A  verdict  in  an  action  to  recover  money  was  in  the  following  form:  "We,  the 
jury,  duly  impaneled  and  sworn,  do  say  that  we  find  for  the  plaintiff."  Held,  not 
to  authorize  a  judgment  for  any  sum  whatever. 

Error  from  Franklin  county. 

E.  A.  Fletcher,  for  plaintiff.    No  appearance  for  defendant. 

Maxwell,  C.  J.  This  is  a  petition  in  error  to  reverse  the  judgment  of 
the  district  court  of  Franklin  county  reversing  the  judgment  of  a  justice  of 
the  peace.  It  appears  from  the  record  that  in  December,  1884,  the  plaintiff 
brought  an  action  before  a  justice  of  the  peace  to  recover  from  the  defendant 
the  value  of  a  horse.  The  facts  are  substantially  as  follows:  That  in  Jan- 
uary, 1884,  the  defendant  sold  to  one  William  B.  Carpenter  the  horse  in  con- 
troversy; that  in  March,  1884,  Carpenter  sold  said  horse  to  the  plaintiff; 
that  in  each  of  said  sales  the  price  paid  for  the  horse  was  $80;  that  after- 
wards one  Rachel  A.  Hendricks  claimed  the  horse  in  question  by  virtue  of  a 
chattel  mortgage  executed  by  a  former  owner  of  tlie  horse  prior  to  the  purchase 
of  the  same  by  the  defendant,  which  mortgage  was  duly  recorded;  that  Hen- 
dricks recovered  the  horse  from  the  plaintiff  in  an  action  of  replevin.  The 
plaintiff  thereupon  recovered  a  judgment  against  Carpenter  for  the  sum  of 
S120,  the  value  of  the  horse,  and  damages.  Carpenter  thereupon  transferred 
his  right  of  action  against  the  defendant  to  the  plaintiff  to  satisfy  the  judg- 
ment against  himself.  The  plaintiff  thereupon  brought  this  action  upon  said 
claim  to  recover  the  sum  of  6120,  the  value  of  the  horse,  with  damages  and 
costs.  The  defendant  set  up  no  counter-claim  or  set-off.  On  the  triiU  of  the 
cause  the  jury  returned  a  verdict  as  follows:  "We,  the  jury,  duly  impaneled 
and  sworn,  do  say  that  we  find  for  plaintiff."  The  justice  thereupon  ren- 
dered judgment  against  the  defendant  and  in  favor  of  the  plaintiff  for  the 
sum  of  $120,  and  costs.  The  defendant  thereupon  took  the  cause  on  error  to 
the  district  court,  where  the  judgment  of  the  justice  was  reversed  and  the 
cause  held  for  trial,  and  this  is  the  error  complained  of. 

The  question  presented  Is  the  authority  of  the  justice  to  render  judgment 
for  any  sum  whatever  upon  the  verdict  in  question.  Section  295  of  the  Code* 
which  is  applicable  to  cases  arising  before  justices  of  the  peace,  provides  that 
"when,  by  the  verdict,  either  party  is  entitled  to  recover  money  of  the  ad- 
verse party,  the  jury  in  their  verdict  must  assess  the  amount  of  recovery." 
As  the  jury  in  their  verdict  made  no  finding  that  any  sum  whatever  was  due 
from  the  defendant  to  the  plaintiff,  there  was  no  authority  for  the  justice  to 
render  judgment  for  any  sum  whatever.  Ames  v.  8loat,  Wright,  Beporter^ 
677;  Black  v.  Winterstein,  6  Neb.  224.  The  district  court  did  not  err,  there- 
fore, in  reversing  the  judgment  of  the  justice  and  holding  the  case  for  trial. 

The  judgment  must  be  affirmed. 
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Caldwell  t>.  Citt  of  Lincoln. 

Filed  April  14, 1886. 

1.  Municipal  Coeporation8—Cith»— Occupation  Tax. 

While  cities  of  the  second  class,  having  more  than  5.000  inhabitants,  have  author- 
ity to  impose  a  tax  on  any  occupation  or  business  within  the  limits  of  the  city, 
yet  such  ordinances  must  be  so  framed  as  to  make  such  taxes  uniform  in  respect  to 
the  classes  upon  which  they  are  imposed,  and  such  taxes  must  be  reasonable,  con- 
sidering the  nature  of  the  business,  and  not  so  high  as  to  prohibit  the  carrying  on 
of  the  business. 

2.  Same— Extent. 

The  power  to  impose  taxes  is  derived  alone  from  the  statute,  and  must  be  ex- 
pressly conferred,  or  be  necessarily  implied. 

3.  Same— Recovery  of  Tax  Paid  under  Protest. 

The  right  to  recover,  under  the  statute,  illegal  taxes  paid  under  protest,  held  ap- 
plicable to  a  business  tax  collected  under  a  void  ordinance.^ 

Error  from  Lancaster  county. 

J.L.  Caldwell,  for  plaintiff.    A.  W,  Field,  for  defendant. 

Maxwell,  C.  J.  This  action  is  brought  by  the  plaintiff,  as  assignee  of  one 
John  Waugh,  to  recover  from  the  defendant  the  sum  of  $120,  paid  under 
protest,  for  license  tax  unlawfully  exacted.  The  defendant  demurred  to  the 
petition,  and  the  demurrer  was  sustained  in  the  court  below,  and  the  action 
dismissed.    The  following  is  a  copy  of  the  petition : 

"The  plaintiff  complains  of  the  defendant,  and  says  the  defendant  is  a  city 
of  the  second  class,  duly  organized  under  the  laws  of  Nebraska,  and  had  on 
November  20,  A.  D.  1883,  more  than  ten  thousand  inhabitants.  That  in  the 
month  of  November,  A.  D.  1883,  the  mayor  and  councilmen  of  the  said  city 
of  Lincoln  pretended  to  pass,  and  on  November  20th  passed,  and  on  Novem- 
ber 30,  1883,  approved,  a  certain  pretended  paper  or  ordinance  in  writing, 
and  have  caused  the  same  to  be  published  as  a  valid  ordinance  of  the  said  city 
of  Lincoln  on  page  78,  Revised  Ordinances  of  1884,  and  have  instructed  their 
police  officers  to  enforce  its  provisions,  which  said  ordinance  reads  as  follows, 
to-wit: 

"'An  ordinance  to  provide  for  licensing  the  sale  of  bankrupt  or  other 
stocks  of  goods,  wares,  or  merchandise,  to  be  sold  or  exposed  for  sale  at  auc- 
tion, within  the  corporate  limits  of  the  city  of  Lincoln. 

**  *  Be  it  ordained  by  the  mayor  and  councilmen  of  the  city  of  Lincoln : 

"  •  Section  1 .  Unlatjciful  to  Sell  without  License,  It  shall  be  u  n  lawful  for  any 
person  or  persons  to  sell,  or  expose  for  sale,  at  public  or  private  auction,  in 
the  city  of  Lincoln,  any  bankrupt  or  other  stock  of  goods,  wares,  or  mer- 
chandise, of  any  character  whatever,  or  for  any  person  or  persons,  or  com- 
mission merchants  to  receive  any  such  stock  of  goods,  wares,  or  merchandise 
for  the  purpose  of  selling,  or  exposing  the  same  for  sale,  within  the  limits  of 
Bald  city,  at  public  or  private  auction,  without  having  first  procured  a  license 
so  to  do,  which  said  license  shall  be  issued  by  the  clerk  of  said  city,  on  pres- 
entation of  the  receipt  of  the  city  treasurer  for  money  paid,  as  provided  in 
section  two  thereof.  Said  license  shall  be  signed  by  the  mayor  and  clerk,  and 
be  attested  by  the  seal  of  said  city:  provided,  that  the  provisions  of  this  act 
shall  not  apply  to  live  stock. 

•*  •  Sec.  2.  Cost  of  Temporary  License,  Any  person  desiring  to  conduct  the 
business  of  selling  at  auction,  in  the  city  of  Lincoln,  any  bankrupt  or  other 
stock  of  goods,  wares,  or  merchandise  shall  first  pay  to  the  city  treasurer  the 
sum  of  twelve  dollars  for  each  day  said  bujiness  shall  be  carried  on:  pro- 
vided, no  license  shall  be  granted  for  a  shorter  time  than  ten  days. 


^fiee  note  at  end  of  case. 
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•Sec.  3.  What  License  shall  Specify.  Every  license  shall  specify  the 
character  of  the  goods  to  be  sold,  and  the  place  where  said  business  is  to  be 
carried  on. 

"  •  Sec.  4.  Licensee  cannot  Act  as  Atictioneer.  The  license  obtained  under 
this  ordinance  shall  not  authorize  the  holder  thereof  to  act  as  auctioneer. 

*'*Sec.  5.  Penalty.  Any  person  who  shall  violate  any  of  the  provisions  of 
this  ordinance  shall  for  each  offense  be  fined  in  any  sum  not  less  than  fifty 
dollars,  nor  more  than  one  hundred  dollars,  and  to  be  committed  until  said 
fine  and  costs  are  paid. 

"*Sec.  6.  Ordinances  Repealed.  All  ordinances,  and  parts  of  ordinances, 
in  conflict  herewith  are  hereby  repealed,  and  this  ordinance  shall  take  effect  and 
be  in  force  from  and  after  its  passage,  approval,  and  publication  according 
to  law. 

"  *  Passed  November  26, 1883.    Approved  November  80,  1883.' 

"That  on  the  thirteenth  day  of  December,  1883,  one  John  Waugh  was  the 
owner  of  a  stock  of  goods  in  Webster's  block,  in  the  city  of  Lincoln.  That 
said  stock  of  goods  had  been  opened  up  and  offered  for  sale  since  November 
1, 1883 ;  at  retail  prior  to  November  26,  1883 ;  and  that  a  few  days  prior  to 
that  date  said  owner  decided  to  close  out  the  said  stock  of  goods  at  public 
auction  to  pay  debts  then  past  due.  That,  after  and  before  the  commence- 
ment of  the  said  auction  sales,  a  number  of  retail  dealers  in  fancy  goods  and 
notions  conspired  together  to  prohibit  the  said  auction  sale,  and  all  auction 
sales  in  said  city  and  went  before  the  said  mayor  and  councilmen,  and  re- 
quested and  procured  the  passage  of  said  pretended  ordinance.  That  the 
police  ofiicers  of  said  city  of  Lincoln,  acting  under  the  instructions  of  the 
mayor  and  council  of  said  city,  on  the  thirteenth  day  of  December,  1883, 
while  the  said  owner  was  proceeding  with  his  sale  with  a  duly-licensed  auc- 
tioneer of  said  city,  went  into  the  store,  and  commanded  him  to  stop  the  sale 
or  take  out  a  license,  or  they  would  arrest  him,  and  declare  the  auction  sale 
closed  until  a  license  was  procured,  as  provided  by  the  terms  of  said  pre- 
tended ordinance.  That,  to  avoid  the  entire  loss  of  the  remaining  portion 
of  said  stock  of  goods,  the  said  owner  deposited,  under  protest,  one  hundred 
and  twenty  dollars  with  the  treasurer  of  said  city  and  caused  to  be  written 
on  the  face  of  the  receipt  'Paid  under  protest.'  That  he  presented  said  re- 
ceipt to  the  city  clerk  of  Lincoln,  and  was  given  a  paper  writing  of  license 
in  the  words  and  figures  following,  to-wit: 

"  '  Having  paid  the  sum  of  one  hundred  and  twenty  dollars,  the  amount 
required  by  ordinance,  license  is  hereby  granted  to  John  Waugh  to  sell  gen- 
eral merchandise  at  Webster's  block,  11th  St.,  bet.  N.  and  M.  in  said  city, 
for  10  days,  subject  to  the  ordinance  of  said  city. 

[l.  S.J  "  •  R.  C.  Manley,  City  Clerk. 

^*  *  Bated  December  13,  1883.' 

"Indorsed:  *In  consideration  of  one  hundred  and  twenty  dollars  I  hereby 
assign  the  claim  of  $120  which  I  have  against  the  city  of  Lincoln,  Lancas- 
ter county,  Nebraska,  to  W.  J.  Houston.  John  Waugh.' 

"  *  I  assign  this  to  J.  L.  Caldwell.    W.  J.  Houston.* 

"  'Filed  January  30,  1885.' 

"*  Recommended  not  allowed  by  city  attorney,  and  his  recommendation 
adopted  March  16,  1885.  R.  C.  Manley,  City  Clerk.' 

"That  J.  L.  Caldwell  is  the  owner  and  holder  of  said  owner's  right  to  de- 
mand the  payment  of  said  sum  of  one  hundred  and  twenty  dollars.  That  de- 
mand for  payment  has  been  made  to  the  mayor  and  councilmen  of  said  city 
of  Lincoln,  and  payment  refused.  That  no  part  of  said  claim  has  been  paid, 
and  by  said  refusal  to  pay  him  said  sum  of  money  said  J.  L.  Caldwell  is  dam- 
aged in  the  sum  of  one  hundred  and  twenty  dollars." 

Two  questions  are  presented:  Fii-st,  the  validity  of  the  ordinance;  second. 
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in  case  the  ordinance  is  held  invalid,  the  right  of  the  plaintiff  to  recover  back 
the  money  paid. 

Lincoln  is  a  city  of  the  second  class,  containing  more  than  5,000  inhabit- 
ants, and  the  special  provisions  in  the  act  creating  such  cities  control  as  to 
the  powers  of  the  city  government.  Subdivision  8  of  section  62  of  the  act 
creating  and  providing  for  the  government  of  such  cities  confers  the  power  to 
impose  such  taxes  as  follows:  *'To  raise  revenue  by  levying  and  collecting  a 
license  tax  on  any  occupation  or  business  within  the  limits  of  the  city,  and 
regulate  the  same  by  ordinance;  and  such  taxes  shall  be  uniform  in  respect 
to  the  classes  upon  which  they  may  be  imposed:  provided,  however,  that  all 
scientific  and  literary  lectures  and  entertainments  shall  be  exempt  from  tax- 
ation, as  well  as  concerts  and  other  musical  entertainments  given  exclusively 
by  citizens  of  the  city.  '*  This  is  the  only  authority  we  find  in  the  statute  for 
the  imposition  of  a  license  tax.  It  will  be  observed  that  such  taxes  are  to 
be  uniform  as  to  the  classes  upon  which  they  are  imposed.  The  title  of  the 
ordinance,  however,  is  not  to  license  an  occupation  or  business;  nor  is  there 
any  provision  in  the  ordinance  itself  for  the  issuing  of  a  license  for  a  longer 
period  than  10  days.  That  the  city  of  Lincoln  has  authority  to  impose  a 
license  tax  upon  auctioneers  within  the  city  there  is  no  doubt,  and  it  may  im- 
pose the  same  kind  of  taxes  upon  merchants,  and  others  within  the  city,  who 
engage  in  the  business  of  selling  goods  at  auction ;  but  it  must  do  so  by  gen- 
•eral  ordinance,  in  which  all  persons  who  engage  in  the  business  are  treated 
alike,  and  the  tax  is  to  be  upon  the  occupation  or  business.  This  is  not  at- 
tempted to  be  done  in  the  case  under  consideration. 

Section  1  provides  that  "it  shall  be  unlawful  for  any  person  or  persons  to 
sell,  or  expose  for  sale,  at  public  or  private  auction  in  the  city  of  Lincoln  any 
bankrupt  or  other  stock  of  goods,  wares,  or  merchandise  of  any  character 
whatever,  or  for  any  person  or  persons  or  commission  merchants  to  receive 
any  such  stock  of  goods,  wares,  and  merchandise  for  the  purpose  of  selling, 
or  exposing  the  same  for  sale,"  etc.  Without  discussing  the  provision  pro- 
hibiting merchants  or  other  persons  from  receiving  goods,  wares,  and  mer- 
ohandise  which  it  was  proposed  to  sell  at  auction,  it  is  apparent  that  the  or- 
dinance extends  far  beyond  the  power  of  the  city  council  and  mayor  in  levy- 
ing taxes  upon  occupations  or  business,  [t  is  a  principle  universally  declared 
that  municipal  corporations  can  levy  no  taxes,  general  or  special,  upon  the 
inhabitants  or  their  property,  unless  the  power  be  plainly  and  unmistakably 
conferred.  The  authority  must  be  given  either  by  express  words  or  by 
necessary  implications,  and  it  cannot  be  deduced  from  any  consideration  of 
oonvenience  or  advantage.  Dill.  Mun.  Corp.  §  605.  The  business  of  an  auc- 
tioneer is  a  lawful  and  useful  one,  and  that  of  selling  goods  at  auction  is  sup- 
posed to  be;  and  an  ordinance  taxing  the  business  must  be  so  framed  as  to 
provide  for  all  persons  who  desire  to  engage  in  the  business,  either  from  year 
to  year,  or  temporarily;  but  it  must  be  in  the  nature  of  a  tax,  and  not  so  op- 
pressive as  to  prohibit,  and  must  be  reasonable  considering  the  nature  of  the 
business  or  occupation.  The  ordinance  in  this  case  is  clearly  in  conflict  with 
both  of  these  principles,  and  is  void. 

2.  Can  the  plaintiff  recover  the  money  thus  paid  back?  The  allegation  in 
the  petition  is,  in  substance,  that  the  police  of  the  city,  acting  under  the  di- 
rection of  the  mayor  and  city  council,  while  the  sale  was  proceeding  under  a 
licensed  auctioneer  of  the  city,  went  into  the  store,  and  ordered  Waugh  to  stop 
the  sale  or  take  out  a  license,  and  threatened  to  arrest  him,  and  declared  the 
auction  sale  closed  until  a  license  was  procured;  that,  to  avoid  the  entire  loss 
of  the  remaining  poition  of  his  goods,  he  deposited  $120  with  the  treasurer, 
and  took  his  receipt;  and  there  was  written  on  the  face  of  the  receipt  "Paid 
under  protest." 

Without  entering  into  a  general  discussion  of  the  question  of  the  right  to 
recover  back  money  paid  under  protest,  it  is  evident  that  section  144  of  chap- 
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ter  77,  Comp.  St.,  applies  in  this  case.  The  language  is  general,  and  pro- 
vides that  "in  every  case  the  person  or  persons  claiming  any  tax,  or  any  part 
tliereof,  to  be  for  any  reason  invalid,  who  shall  pay  the  same  to  the  tax  col- 
lector, or  other  proper  authority,  in  all  respects  as  though  the  same  was  legaL 
and  valid,  such  person  may,  at  any  time  within  thirty  days  after  such  pay- 
ment, demand  the  same  in  writing  from  the  treasurer  of  the  st^te,  or  of  the 
county,  city,  village,  township,  district,  or  other  subdivision,  for  the  benefit, 
or  under  the  authority,  or  by  the  request  of  which  the  same  was  levied,"  etc.; 
and  if  the  sum  thus  collected  for  an  illegal  tax  is  not  paid  within  90  days,  the 
party  may  bring  an  action  to  recover  it.  When  this  claim  was  presented  to 
the  city  council  does  not  appear;  nor  can  that  objection  be  interposed  by 
demurrer.    Mills  v.  Rice,  3  Neb.  76. 

Whether  the  failure  to  present  the  claim  to  the  city  council  would  affect 
the  rights  to  recover  in  any  case,  or  only  the  question  of  costs,  is  not  now 
before  the  court,  and  will  not  be  considered.  It  is  evident  that  the  petition 
states  a  cause  of  action,  and  the  demurrer  should  have  been  overruled.  The 
judgment  is  therefore  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 

NOTE. 

For  a  full  collection  of  the  authorities  on  the  question  of  the  ri^ht  to  recover  illegal 
taxes  paid  under  protest,  see  2  Desty,  Tax'n,  797  et  teq. 

A  vuluntar}'-  payment  of  illegal  taxes  cannot  be  recovered  back.  Welton  v.  Merrick 
Co.,  (Neb.)  20  N.  W.  Rep.  111. 

Where  taxes  based  upon  an  ill^al  assessment  are  paid  in  order  to  prevent  the  prop- 
erty assessed  from  being  returned  delinquent,  such  payment  is  a  voluntary  payment, 
and  no  action  lies  to  recover  back  the  amount  thereof.  Yoimger  v.  Board  of  Sup'rs. 
(Cal.)  9  Pac.  Rep.  103. 

Where  a  tax  was  assessed  on  land  under  a  statute  which  was  afterwards  decided  to  be 
unconstitutional,  but  prior  to  such  decision  the  owner  paid  the  tax,  under  protest,  to 
prevent  a  threatened  sale,  it  was  held  that  the  payment  was  voluntary,  ana  that  the 
money  could  not  be  recovered  back.    Detroit  v.  Martin,  34  Mich.  170. 

Yet  it  has  been  held  that,  where  an  assessment  has  been  set  aside  by  a  court,  one 
who  has  paid  it,  though  voluntarily,  may  recover  it  back.  Mayor  v.  Biker,  38  N.  J.  Law, 
225. 

An  illegal  tax,  voluntarily  paid  by  mistake  of  both  law  and  fact,  may  be  recovered. 
City  of  Louisville  v.  Anderson,  79  Ky.  334. 

The  payment  of  a  munici]pal  tax  to  one  having  formal  authority  to  receive  it  is  in- 
voluntary, and  if  the  tax  is  illegal  the  amount  paid  may  be  recovered  back.  Tuttle  v. 
Everett,  61  Miss.  27. 

To  recover  taxes  paid  to  a  municipal  corporation,  it  must  appear  that  it  was  paid  un- 
der compulsion,  to  prevent  immediate  seizure  of  plaintiff's  goods,  or  arrest  of  nis  per- 
son. Voluntary  payment,  accompanied  by  protest,  will  not  suffice.  First  Nat,  Bank 
of  Americus  v.  Mayor,  etc.,  68  Ga.  119. 
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SUPREME  COURT  OF  MICHIQAHf. 


Tompkins  v.  Hollister  and  others. 
Filed  April  15.  1886. 

1.  Equity — Pleading — Obiqinal  Plea  after  Amendment  op  Bill — Demubrbb.        • 

Although,  under  some  circumstances,  by  amending  a  bill  in  equity  thecomplain* 
ant  may  have  tacitly  admitted  the  plea  of  defendant  theretofore  filed,  the  amended 
bill,  standing  in  the  place  of  a  new  one,  is  not  answered  by  that  plea,  and  if  defend- 
ant then  demurs  the  case  stands  as  if  no  plea  had  ever  been  filed. 

2.  Same— Fraud  by  Person  Occupying  Fiduciaby  Relation— Remedy. 

If  a  party  occupying  a  fiduciary  relation  to  another  fail,  upon  occasion,  to  in- 
form her,  as  he  ought,  that  she  is  not  liable  upon  a  certain  obligation  upon  which 
her  name  appears,  his  failure  being  the  result  of  a  desire  to  benefit  himself,  or  an 
institution  m  which  he  is  an  officer,  he  commits  a  fraud  upon  the  other  party  which 
entitles  her  to  relief  in  equity,  even  though  she  has  an  adequate  remedy  at  law. 

3.  Same— Beneficiary  of  Fraud— Estoppel— Rights  of  Victim— Ignorance  of  Law. 

A  defendant  who,  having  heretofore  occupied  a  fiduciary^  relation  to  complain- 
ant, fraudulently  suffered  her  to  pay  an  obligation  upon  which  she  was  not  legally 
liable,  whereby  he  became  the  beneficiary,  cannot,  in  a  court  of  equity,  insist  tliat 
she  ought  to  have  known  the  law. 

4.  Statute  of  Limitations— Fraud  and  Concealment. 

In  Michigan  the  statute  of  limitations  does  not  apply  against  a  cause  of  action 
fraudulently  concealed  before  the  fraud  is  discovered.    In  such  case,  the  statute 
begins  to  run  from  the  discovery  of  the  fraud  and  the  complainant's  rights.^ 
6.  Same— Concealment  of  Fact— Concealment  of  Law— How.  St.  8724,  ?J  8726. 

The  statute,  (How.  St.  2§  8724,  8726,)  by  its  terms,  refers  to  the  fraudulent  conceal- 
ment of  the  cause  of  action,  which  would  be  applicable  to  a  concealment  of  law 
as  well  as  of  fact,  as  entitling  the  victim  of  the  fraud  to  her  action  notwithstanding 
the  statute  of  limitations. 

Appeal  from  superior  court,  Grand  Rapids. 

Tatem  &  Jamison,  for  complainant.  Qleason  (&  Bundy  and  L.  Wolcottr 
for  defendants  and  appellants. 

Morse,  J.  The  complainant,  who  is  the  widow  of  Byron  D.  Ball,  filed  her 
bill  of  complaint  against  the  defendants,  alleging,  in  substance,  as  her  griev- 
ance, that  while  her  husband  was  on  his  death-bed,  Januarys,  1876,  and  sup- 
posed to  be  dying  at  the  time,  the  defendant  Hollister,  who  had  been  on  the 
most  intimate  business  and  friendly  terms  with  her  husband,  came  to  the 
house  with  a  lawyer,  a  partner  of  her  husband,  and  procured  from  him  a  not& 
for  $4,000.  They  called  her  into  the  room  where  her  husband  lay,  who,  in 
great  excitement  said  to  her,  "Mattie,  sign  this  note  we  are  making,"  which 
she  did,  not  comprehending  what  she  was  about, — only  thinking  of  her  dying 
husband.    The  note  was  as  follows: 

**$4,000.  Grand  Rapids,  Mich.,  January  8,  1876. 

*Foar  months  after  date  we  jointly  and  severally  promise  to  pay  to  the 
Older  of  Harvey  J.  Hollister  four  thousand  dollars,  at  the  First  National  Bank 
of  Grand  Rapids,  value  received,  with  interest  at  ten  per  cent,  per  annum 
after  maturity.  Byron  D.  Ball. 

"Martha  M.  Ball." 

Complainant  avers  that  she  did  not  then  know,  and  does  not  now  know,. 
-what  the  consideration  of  said  note  was,  but  that  it  was  not  given  for  any 

^FoT  an  exhaustive  discuRsion  of  the  question  of  the  statute  of  limitations,  see  Brad- 
ley  V.  Cole,  (Iowa,)  25  N.  W.  Rep.  849,  and  note,  851-864. 

As  to  the  effect  of  fraud  on  the  running  of  the  statute,  see  subdivision  14,  part  1,  of  the* 
above  note,  on  pages  853,  854. 
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debt  or  obligation  of  her  own.  Upon  the  death  of  her  husband,  a  few  weeks 
thereafter,  she  and  said  Ilollister  became  and  <icted  as  joint  executors  of  his 
estate;  that  having  the  utmost  friith  and  confidence  in  said  Holiister,  she 
trusted  everything  to  him,  and  knew  but  little  as  to  what  was  done  in  regard 
to  settling  Ball's  estate;  that  said  Byron  D.  Ball  left  four  children.  There 
was  an  insurance  policy  on  his  life  for  her  benefit  for  the  sum  of  84,800,  and 
another  for  the  benelit  of  the  children  amounting  to  $2,500,  the  proceeds  of 
both  being  paid  to  her  about  the  middle  of  May,  1876.  Holiister  informed 
her  that  she  would  be  held  personally  liable  for  this  note,  and  thai  it  was  her 
•debt;  that  Ilollister  had  the  management  of  these  insurance  moneys,  which 
she  deposited  in  said  bank;  and  by  his  order.  May  20  or  22  of  that  year, 
she  paid  said  note  out  of  her  insurance  money,  being  then  $4,010.83  in  prin- 
"Cipal  and  interest;  that  she  so  paid  it  relying  upon  the  superior  business 
knowledge  of  Ilollister,  and  believing  she  was  liable  thereon.  She  does  not 
know  which  of  said  defendants  got  this  money,  but  thinks  the  most  of  it  went 
to  Ilollister.  At  the  time  of  payment  she  said  to  him,  as  she  had  said  before: 
"If  1  could  have  my  way,  it  should  be  used  for  the  payment  of  that  mort- 
gage," referring  to  a  mortgage  of  81*3,000  upon  premises  of  her  husb<ind's 
estate,  known  as  "Ball's  Block,"  in  the  city  of  Grand  Rapids. 

There  was  a  large  amount  of  debts  against  her  husband's  estate,  amount- 
ing in  all  to  J?9,19o.85.  all  of  which  have  been  duly  paid  and  settled,  save  one 
to  herself,  which  will  be  noted  hereafter.  The  estate  was  inventoried  at  $54,- 
100,  of  which  only  jBSOO  was  personal.  The  claim  proved  in  her  name  against 
the  estate  was  for  the  amount  paid  on  this  note,  principally,  being  84,285.54, 
which  was  presented  and  allowed  without  her  knowledge.  This  claim  so  al- 
lowed has  never  been  ])aid  to  her,  and  there  is  no  money  or  personal  property 
out  of  which  to  make  it;  that  said  Ilollister  used  both  her  and  the  children's 
insurance  moneys  to  pay  said  note  and  otherdebts  of  the  estate:  and  all  that 
she  has  ever  had  out  of  these  funds  so  deposited  in  said  bank,  and  afterwards 
manao^ed  and  controlled  by  said  Ilollister,  is  the  sum  of  8800.  5>aid  Ilollister 
neglected  to  make  payment  of  any  of  the  debts  against  the  estate  out  of  the 
real  estate.  In  I88-i  she  took  hold  of  the  matter  herself,  and,  by  selling  tiie 
only  lot  outside  of  the  block,  succeeded  in  paying  said  debts,  save  her  own, 
by  compromising  and  discounting  most  of  them  at  50  cents  on  the  dollar.  The 
only  property  now  belonging  to  the  estate  is  this  Ball's  block,  which  is  mort- 
gaged for  over  $20,000.  The  property  wiis  appraised  by  the  supervisor  for 
taxation  last  spring  at  829,000.     The  real  cash  value  is  not  stated. 

She  further  avers  that  Holiister  knew  she  was  not  legally  bound  upon  said 
note,  and  was  not  obliged  to  use  said  insurance  moneys  to  pay  the  same,  and 
wrongfully  and  deceitfully  neglected  and  refused  to  inform  her  of  her  rights, 
which  he  was  in  duty  bound  to  do;  that  he,  and  said  bank  of  which  he  was 
<jashier,  wrongfully,  unlawfully,  and  fraudulently  secured  from  her  the  pay- 
ment of  said  note,  and  after  the  payment  further  kept  her  in  ignorance  of  her 
rights  by  fraudulently  neglecting  to  inform  her  that  she  was  not  liable  and 
holden  upon  said  note.  Slie  further  alleges  that  not  until  the  summer  of 
188'],  when  she  employed  counsel  and  began  acting  under  other  advice  than 
said  Ilollister's,  did  she  first  fully  learn,  comprehend,  and  know  tliat  she 
could  not  have  been  legally  required  to  pay  said  note,  because  the  obligation 
therein  set  forth  was  not  her  debt,  and  that  she  had  been  wrongfully  misled 
and  deceived  by  said  Ilollister.  8he  shows  that  she  has  requested  said  Ilol- 
lister and  said  bank  to  account  for  and  repay  the  said  moneys  so  had  and  de- 
tained by  him  or  it,  but  said  defendants  utterly  refuse  and  neglect  so  to  do. 
JSlie  prays  that  said  defendants  may  answer  and  give  the  full  history,  basis, 
and  origin  of  said  note,  and  its  payment,  and  come  to  a  fair  accounting  with 
her  in  that  regard,  and  be  required  to  make  restitution  of  such  moneys  to 
lier;  and  that  she  may  have  such  other  and  further  relief  in  the  premises  as 
the  nature  of  her  case  shall  require. 
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To  this  bill  the  defendant  corporation  demurred,  and  Hollister  filed  a  plea, 
setting  up  in  the  same  that,  the  said  complainant,  on  the  fifteenth  day  of 
July,  1884,  exhibited  a  bill  of  complaint  against  him  in  the  same  court,  set- 
ting forth  the  same  identical  cause  of  action  as  in  the  present  proceeding 
against  him,  but  not  joining  the  corporation  defendant  therein ;  that  he  aj)- 
peared  and  answered  in  said  cause,  in  which  answer  he  fully  gave  tlie  basis 
and  origin  of  said  note,  and  denied  all  fraudulent  action  or  doing  as  charged 
in  said  bill;  that  said  complainant  filed  her  replication  to  said  answer,  but 
afterwards,  at  her  own  request,  the  same  was  withdrawn  from  tbe  tiles  of  tiie 
cause;  that  said  cause  came  on  to  be  heard  before  said  court  on  March  8  and 
4,  1885,  and  was  heard  and  fully  argued  on.  the  merits;  that  March  8,  1885, 
the  court  pronounced  a  decree  in  favor  of  said  defendant  Hollister. 

It  seems  that  up  to  this  time  the  complainant  in  the  present  suit  was  act- 
ing in  her  own  proper  person,  without  any  solicitor.  After  the  filing  of  said 
plea  she  aslced  and  was  granted  leave  to  amend  her  bill  of  complaint,  the 
court  also  making  an  order  that  she  "appear  thereafter  by  counsel  Ui rough 
some  regularly  admitted  attorney  of  this  bar."  On  the  twenty-second  day 
of  July,  1885,  she  filed,  through  her  solicitors,  Tatem  &  Jamison,  an  amended 
bill  of  complaint,  such  amended  bill  differing  only  from  the  fii-st  by  inserting 
the  following  paragraph,  speaking  of  said  Hollister:  "That  while  he  himself 
was  well  informed  of  her  rights  in  this  behalf,  yet  he  wrongfully  and  deceit- 
fully neglected  and  refused  to  inform  her  of  her  rights  in  this  regard,  as  in 
duty  bound  to  do;  that  thereby,  and  in  manner  and  on  occasions  aforesaid, 
while  being  and  acting  as  her  trusted  co-executor,  and  at  the  same  time  be- 
ing and  acting  as  thti  cashier  of  the  bank,  the  said  defendant  Hollister,  in 
collusion  with  said  bank,  as  complainant  believes,  wrongfully,  unlawfully, 
and  fraudulently  secured  from  her  the  execution  and  payment  of  said  note, 
an<l  the  keeping  of  her  said  moneys  thereafter;  that  he  thus  secured  such  pay- 
ment, if  not  in  his  own  individual  interest,  in  the  interest  of  the  said  bank, 
a  corporation  wherein  he  was  a  large  stockholder,  as  well  as  director  and 
oflicer." — and  in  amending  the  prayer  for  relief  so  that  said  Hollister  and 
said  bank  might  be  required  to  give  a  full  account  of  the  payment  of  said 
note,  and  the  manner  of  its  payment,  and  come  to  a  fair  and  just  account  of 
their  doings  in  that  regard;  and  that  said  bank  might  be  required  to  make 
repayment  and  restitution  to  her,  with  interest,  of  all  sums  of  money  paid 
by  her  to  it  upon  said  note;  and  that  said  Hollister  might  be  constituted  and 
held  as  surety  for  such  repayment  and  restitution,  and  for  the  payment  of 
such  other  damages  to  her  as  should  be  agreeable  to  equity:  to  which  amended 
bill  both  of  the  defendants  filed  a  general  demurrer  for  want  of  equity.  The 
demurrer,  upon  argument,  was  overruled.  The  defendants  now  appeal  to 
this  court. 

It  is  claimed  that  by  amending  her  bill  the  complainant  admitted  the  va- 
lidity of  the  plea  filed  by  defendant  Hollister,  which  is  true;  but  the  amended 
bill  standing  in  the  place  of  a  new  bill,  the  plea  is  no  answer  to  it.  The  plea 
was  superseded  by  the  new  or  amended  bill,  to  which  the  defendants  had  the 
same  time  to  plead,  demur,  or  answer.  Instead  of  putting  in  a  plea,  defend- 
ants chose  to  demur,  and  the  case  now  stands,  therefore,  as  if  no  plea  had 
ever  been  filed.     Peck  v.  Burgess,  Walk.  Ch.  485. 

It  is  also  urged  that  she  makes  no  case  for  equitable  relief  by  her  bill  as 
amended,  and  the  demurrer  should  have  been  sustained  because  (1)  her  rem- 
edy at  law  is  complete  and  ample;  and  (2)  the  bill  upon  its  face  shows  that 
the  claim  against  defendants  is  barred  by  the  statute  of  limitations. 

It  appears  very  clearly  from  this  bill  that  the  note  in  question  was  one  that 
she  was  not  legally  liable  upon;  that  she  did  not  know  this  fact  until  1883; 
that  Hollister  did  know  it,  and  neglected  to  inform  her  of  it;  that  he  was  her 
co-executor  of  her  husband*s  estate;  and  that  she  had  such  implicit  faith  and 
confidence  in  him  as  to  trust  nearly  all  the  business  to  him,  and  to  accept  un- 
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hesitatingly  his  guidance  and  control  in  alT  the  financial  matters  pertaining 
to  her  husband's  business  and  her  own,  until  sometime  in  the  summer  of 
1883.  It  seems  to  me  that  the  whole  controversy  here  hangs  upon  the  ques- 
tion whether  the  relation  that  the  defendant  HoUister  in  this  transaction  bore 
to  the  complainant  was  of  such  a  fiduciary,  or  qtiasi-MuciskTy,  character  that 
he  was  bound  by  that  relation  to  inform  complainant  of  her  rights  in  the 
premises.  If  it  was  his  duty  to  inform  her  that  she  was  not  personally  lia- 
ble upon  this  note  and  he  neglected  to  do  so,  especially  for  his  own  benefit, 
or  that  of  his  bank,  he  committed  a  fraud  upon  her  which  entitles  her  to  re- 
lief. And  it  makes  no  difference  that  she  may  have  an  adequate  remedy  at 
law.  Equity  has  concun*ent  jurisdiction  in  cases  of  fraud,  and  she  can  en- 
force her  rights  in  this  suit.  Wheeler  v.  Clinton  Canal  Bank,  Har.  Ch.  456; 
Wright  v.  Hake,  38  Mich.  532;  Wyckoff  v.  Victor  S.  M.  Co.,  43  Mich.  309; 
S.  C.  5  N.  W.  Rep.  405;  Adams,  Eq.  §  176;  Will.  Eq.  Jur.  145.  And  espe- 
cially does  equity  take  cognizance  of  a  case  where  one,  holding  confidential 
and  fiduciary  relations  to  another,  and  thereby  morally  and  legally  bound  to 
communicate  facts,  conceals  them  for  his  own  benefit  and  profit,  and  to  the 
disadvantage  of  tiie  other.  Adams,  Eq.  (2d  Amer.  Ed.)  402,  note  1,  and  cases 
cited;  Miller  v.  Welles,  23  Conn.  21. 

The  statute  of  limitations  does  not  apply  in  this  state  against  a  cause  of  ac- 
tion fraudulently  concealed,  before  the  fraud  is  discovered.  The  complainant 
filed  her  bill  within  two  years  from  her  discovery  of  her  rights  as  to  this  note 
and  the  deceit  practiced  upon  her  in  reference  thereto.  She  has  thereby,  if 
the  fraud  has  been  committed  and  concealed  as  claimed,  saved  her  action 
within  the  statute.    How.  St.  §§  8724,  8726. 

But  it  is  said  that  she  seeks  relief  against  her  want  of  knowledge  of  the 
law;  that  the  fraud,  if  any,  consisted,  not  in  concealing  from  her  the  exist- 
ence of  any  fact,  but  in  not  informing  her  of  the  law,  which  she  was  pre- 
sumed to  know  as  well  as  the  defendants;  and  that  the  rules  which  apply  to  a 
concealment  of  matters  of  fact  do  not  apply  to  matters  of  law.  It  is  true,  as 
stated  by  Justice  Campbell  in  Lapp  v.  Lapp,  48  Mich.  288,  S.  C.  5  N.  W. 
Hep.  317,  that  mistakes  of  law  cannot  usually  be  a  ground  of  relief,  when 
standing  alone .  The  current  of  authority  runs  in  that  direction  most  strongly, 
although  in  some  states  even  such  relief  has  been  granted.  But  it  is  also  true 
that  there  are  cases  of  fraudulent  misrepresentations  or  concealments  of  mat- 
ters of  law  by  those  holding  confidential  relations  to  the  person  wronged 
thereby  which  equity  will  relieve  against.  Where  one  relies  upon  another, 
and  has  a  right  to  so  rely,  and  the  person  relied  upon  omits  to  state  a  most 
material  legal  consideration,  within  his  knowledge,  of  which  the  other  is  ig- 
norant, affecting  his  rights,  and  the  person  thus  ignorant  acts  under  this  mis- 
placed confidence,  and  is  misled  by  it,  a  court  of  equity  will  afford  relief,  es- 
pecially if  such  action  is  to  the  advantage  of  the  person  whose  advice  is  taken, 
*ven  though  no  fraud  was  intended.  Story,  Eq.  Jur.  (10th  Ed.)  §§  138c,  138c, 
13^,  133 ;  Pusey  v.  Beshouvrie,  3  P.  Wms.  315, 321 ;  WiU.  Eq.  Jur.  64;  Wheeler 
V.  Smith,  9  How.  55.  If  it  appears,  under  such  circumstances,  that  the 
knowledge  was  concealed,  or  any  misrepresentation  made,  with  an  intent  to 
keep  the  party  in  ignorance  of  his  rights  under  the  law,  for  the  express  pur- 
pose of  the  other^s  benefit,  such  action  is  fraudulent,  and  there  can  be  no 
doubt  of  the  right  of  equity  to  interfere  and  remedy  the  wrong.  Will.  Eq. 
Jur.  05;  Story.  Eq.  Jur.  §§  307,  323. 

It  is  further  insisted  that  the  neglect  of  the  defendant  Hollister  to  acquaint 
the  complainant  of  the  law,  although  he  was  acting  in  a  fiduciary  capacity, 
is  no  fraud  upon  her,  and  that  if  it  were  the  statute  saving  cases  of  fraudu« 
lent  concealment  from  the  operation  of  the  statute  of  limitations  does  not  ap- 
ply when  the  concealment  is  as  to  a  right  in  law,  but  to  a  concealment  of 
fact.  The  statute,  however,  by  its  terras,  refers  to  the  fraudulent  conoeal- 
jnent  of  the  caiise  of  action,  which  would  be  applicable  to  a  concealment  of 
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Jaw  as  well  as  of  fact.  The  question,  then,  is,  did  the  defendant  Hollister 
•occupy  such  a  relation  towards  the  complainant  as  made  it  his  legal  duty  to 
tell  her  that  the  note  was  worthless  and  invalid  as  against  her?  She  was  a 
woman  persumably  but  little  versed,  if  any,  in  the  law,  and  Ignorant  of  the 
manner  and  methods  of  business  life,  as  most  married  women  are.  "It  would 
not  be  very  strange  if  she  should  be  induced  by  an  apparently  friendly  ad- 
viser, in  whom  she  had  confidence*  both  as  a  friend  and  a  man  of  business,  to 
follow  his  advice  implicitly,  without  going  elsewhere  for  counsel. "  Barnes  v . 
JSrovm,  32  Mich.  152.  The  defendant  was  a  leading  business  man,  standing 
high  in  the  community,  enjoying  her  trust  and  confidence  both  as  a  friend  of 
herself  and  husband,  and  as  a  man  and  a  citizen.  He  kuew  the  law  of  which 
:she  was  ignorant.  The  note,  and  her  signature  thereto,  was  obtained  by  him 
at  the  bedside  of  her  dying  husband,  and  under  great  excitement  of  herself 
and  husband.  Hollister  was  trusted  by  the  husband  also,  and  made  co-exec- 
utor with  his  wife.  It  is  quite  probable  that  the  husband  and  wife  both 
tiupposed  that  he  would  faithfully  and  honestly  administer  the  trust,  and  by 
his  superior  knowledge  and  business  ability  be  of  great  service  both  to  the 
•estate  and  the  widow  and  children  of  the  deceased,  who  were  interested  in 
such  estate.  He  accepted  such  trust.  The  complainant,  from  the  beginning, 
leaned  upon  and  confided  in  him, — so  much  so  that  the  whole  business  man- 
agement of  the  estate  was  Intrusted  to  him.  She  took  her  money  and  her 
children's,  derived  from  the  insurance  upon  the  life  of  her  husband,  which  he 
had  thus  set  apart  for  them,  and  deposited  it  in  the  bank,  and  allowed  Hol- 
lister to  control  and  direct  it  as  he  saw  fit.  Instead  of  collecting  this  note, 
which  was  either  for  his  benefit,  or  that  of  the  bank  of  which  he  was  cashier, 
out  of  the  estate  of  the  husband,  he  made  it  the  debt  of  the  wife;  and  by  tell- 
ing her  that  it  was  her  debt,  when  he  knew  that  it  was  not  her  debt,  and  that 
it  could  not  be  legally  collected  of  her,  secured  and  used  her  funds  to  pay  it; 
^nd  then  put  a  claim  in  for  the  amount  of  the  same  against  the  estate  in  her 
name,  and  without  her  knowledge,  when  he  ought  to  have  proceeded  against 
the  estate  in  his  own  name  or  that  of  the  bank,  and  left  to  her  the  enjoyment 
and  disposal  of  her  money  for  her  own  benefit. 

Can  any  one  doubt  what  his  moral  duty  was?  Most  certainly,  as  an  hon- 
-est  man,  he  was  in  duty  bound  to  acquaint  her  with  her  rights  in  the  prem- 
ises, or  at  least  to  say  to  her  that  she  better  take  other  advice  as  to  what  she 
should  do  as  to  the  payment  of  this  note.  He  became  and  was  her  adviser; 
he  knew  that  she  trusted  in  him;  that  if  she  followed  her  own  inclination 
she  would  not  use  her  or  her  children's  money  to  pay  this  note;  but  knowing 
the  law  himself,  and  knowing  that  she  was  ignorant  of  it,  he  says  to  her,  *'It 
is  your  debt,  **  and  thereby,  taking  advantage  of  her  ignorance  and  her  confi- 
dence, obtains  money  that  in  equity  and  good  conscience  he  had  no  right  to. 
It  was  a  moral,  and  I  think  a  legal,  fraud  upon  her,  which  equity  should  and 
will  redress.  As  a  matter  of  conscience,  says  Pothier,  any  deviation  from 
the  most  exact  and  scrupulous  sincerity  is  repugnant  to  the  good  faith  that 
ought  to  prevail  in  all  transactions.  The  golden  rule  which  commands  us  to 
love  our  neighbor  as  ourselves  will  not  permit  us  to  conceal  from  him  any- 
thing which  we  should  be  unwilling  to  have  had  concealed  from  ourselves,  un- 
der similar  circumstances.  This  is  the  moral  law.  The  common  law  does  not 
go  to  this  length, — ^taking  account  of  human  imperfections;  but  it  will  take 
notice,  at  least,  of  a  willful  misrepresentation,  made  to  obtain  undue  advantage 
over  one  innocent  and  ignorant  of  the  law  and  her  rights  under  it,  who,  by 
her  misplaced  confidence  in  the  superior  knowledge  of  another  holding  a  con- 
fidential and  trusted  relation  towards  her,  has  been  deceived  and  wronged. 

A  fraud  arising  from  the  suppression  of  the  truth  is  as  prejudicial  as  that 
which  springs  from  the  assertion  of  a  falsehood,  and  courts  have  not  hesitated 
to  sustain  recoveries  where  the  truth  has  been  suppressed  with  the  intent  to 
defraud.    Allen  v.  Addington,  7  Wend.  9;  Addington  y.  Allen,  11  Wend.  874; 
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Fleming  v.  Slocnmf  18  Johns.  403.  But  here  was  something  more  than 
silence  when  he  should  have  spoken, — something  more  than  the  mere  sup- 
pression of  the  truth.  When  Hollister  said  to  complainant,  "This  is  your 
debt,"  it  was  a  clear  assertion  upon  his  part  that  she  was  legally  liable  upon 
it, — it  had  the  force  and  effect  of  a  misrepresentation,  and  it  was  one.  It 
said  to  her:  ''I  know  the  law;  under  it  you  are  pei-sonally  liable,  and  I  shall 
hold  you  for  it."  It  was  the  means  of  defrauding  her  out  of  over  $4,000, 
and  I  can  see  no  other  conclusion,  froia  all  the  circumstances,  but  that  he  in- 
tended to  defraud  her,  and  relied  upon  her  ignorance  of  the  law,  combined 
with  her  faith  and  confidence  in  him,  to  accomplish  his  object.  If  he  had 
been  her  solicitor  or  attorney,  her  guardian,  her  copartner,  her  physician,  her 
father  or  brother,  there  would  have  been  no  doubt  but  his  relation  to  her 
would  have  been  such  that  his  controlling  influence  over  her  will,  conduct, 
and  interests  would  have  taken  away  from  this  payment  the  character  of  a 
voluntary  one,  and  stamped  it  as  obtained  by  such  fraud  or  undue  influence 
as  to  entitle  her  to  the  relief  asked  in  her  bill,  (Will.  Eq.  Jur.  170, 194;  Story» 
Eq.  Jur.  §§  218,  307.  345;  Beam  v.  Macomber,  33  Mich.  132;)  and  it  seems 
to  me  that  the  relationship  shown  between  the  parties — there  being  co-execu- 
tors, and  she,  the  weaker,  confiding  in,  and  being  controlled  by,  him  as  com- 
pletely and  unreservedly  as  if  he  had  been  her  attorney,  father,  or  brother — 
brings  this  case  within  the  authorities,  and  under  the  beneficent  rule  estab- 
lished by  them.  Pom.  Eq.  Jur.  §  956.  And  the  legal  presumption  that  all 
must  be  presumed  to  know  the  law,  in  the  face  of  this  fraud,  cannot  preclude 
the  complainant  from  maintaining  her  suit  to  right  it,  or  to  have,  at  least,  a 
fair  and  just  accounting  and  history  of  the  defendants'  actions  and  doings  as 
to  her  funds,  when  the  fact  does  appear,  in  spite  of  the  legal  presumption 
that  she  was  ignorant  of  the  law,  of  which  ignorance  undue  advantage  ha» 
been  taken. 

.  Mistakes  of  law  will  sometimes  be  relieved  against;  and  that  eminent  ju- 
rist, 8tory,  says:  "  We  think  it  creditable  to  the  courts,  and  to  the  profession, 
that,  with  all  the  zeiil  which  has  been  sometimes  manifested  to  make  the  rule 
excluding  relief  in  courts  of  equity,  in  every  case  of  pure  mistake  of  law, 
absolute  and  inflexible,  the  sense  of  justice  has  steadily  withstood  the  refine- 
ments of  logic  on  one  hand,  and  the  blind  love  of  formal  symmetry  upon  the 
other."  Yet  this  is  a  case  having,  with  the  mere  mistfikeof  law,  the  further 
elements  of  such  misrepresentation  and  fraud,  and  abuse  of  misplaced  confi- 
dence, as  to  enlist  at  once,  in  aid  of  the  injured  person,  the  justifiable  inter- 
ference and  operation  of  equitable  jurisdiction. 

This  decision  is  based  upon  the  bill  of  complaint,  which,  upon  demurrer, 
must  be  taken  as  true.  It  may  be  that  upon  answer,  or  upon  hearing  upon 
proofs,  the  wise  may  present  another  color ;  but  we  consider  the  complainant, 
as  the  case  stands  here,  entitled  to  some  answer  or  explanation  as  to  the  con- 
duct of  defendants. 

The  order  of  the  court  below  overruling  the  demurrer  of  defendants  is  af- 
firmed, with  costs,  with  leave  to  answer  within  20  days  after  the  remanding 
of  the  cause  to  the  superior  court  of  Grand  Kapids,  in  chancery. 

Campbell,  C.  J.,  and  Sherwood,  J.,  concurred.    Chamflik»  J.»  did  not 

sit  in  this  case. 
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First  Nat.  Bank  and  others  ©.  E.  T.»  Barnum  Wire  &  Iron  Works  and 

others. 
Filed  April  15,  1888. 

1.  RE0EIVEB8— Appointment— Purpose  Thereof. 

A  receiver  is  appointed  to  subserve  the  interests,  not  alone  of  the  party  in  respect 
to  whose  applicatlbn  the  appointment  is  made,  bat  of  all  persons  interested  in  the 
matter  committed  to  his  care. 

2.  Same— Removal — Discretion  op  Court. 

The  exercise  of  the  power  to  remove  a  receiver  lies  within  the  discretion  of  th© 
court,  and  must  depend  upon  the  peculiar  circumstances  of  each  case. 

Appeal  from  Wayne. 

Hoyt  PosU  for  receiver.  Henry  M.  Duffleld^  in  pro,  per,,  and  Isaac  Mar- 
ston,  for  appellant. 

Sherwood,  J.  The  defendant  E.  T.  Barnum  Wire  &  Iron  Works  was  a 
corporation,  having  a  capital  stock  paid  ih,  prior  to  February,  1884,  of  S279,- 
750.  At  that  date  the  company  consisted  of  15  stockholders,  among  whom 
were  the  defendants  Lueettali.  Medbury,  William  G.  Thompson,  Charles  H. 
Thompson,  and  Henry  M.Duffield,  the  last  named  having  purchased  his  stock, 
consisting  of  $5,000  worth,  on  the  twenty-sixth  day  of  January  previous. 
Some  time  subsequent  to  February,  1884,  the  capital  stock  seems  to  have  bet^n 
increased  $100,000,  and  the  new  stock  was  taken  in  April  or  May,  1884,  by 
defendants  Brace,  Hall,  Crowal,  Vernor,  and  others.  Sliortly  after  this, 
Charles  Bewick  was  given  some  charge  over  the  affairs  of  tlie  company,  and, 
during  his  investigations  of  the  concern,  discovered  that  the  company  was 
insolvent,  and  made  report  of  the  fact.  This  soon  became  known,  and  de- 
fendants above  named,  Thompsons,  and  Medbury,  and  two  creditors,  John 
B.  Lee  and  George  C.  Morris,  besides  the  appellant  in  this  case,  commenced 
attacliinent  suits  against  the  defendant  E.  T.  Barnum  Wire  &  Iron  Works. 
Most  of  these  suits  were  commenced  to  recover  back  money  the  plaintiffs  had 
been  induced  to  pay  the  company  for  its  unissued  or  treasury  stock,  pur- 
chased, as  they  claimed,  upon  the  fraudulent  representation  of  the  president 
of  the  company,  under  which  several  attachments  all  the  personal  property  of 
the  corporation  within  the  city  of  Detroit  was  levied  upon.*  The  claims  for 
which  the  several  suits  were  brought  amounted  in  the  aggregate  to  the  sum 
of  about  $80,000.  Lee's  claim  was  for  money  loaned  to  the  company,  he  tak- 
ing treasury  stock  as  security.  His  claim  was  not  yet  due  according  to  its 
terms,  but  he  claimed  to  repudiate  the  contract  on  the  ground  of  fraudulent 
representations  concerning  the  stock,  and  treat  his  debt  as  due  from  the  date 
the  company  received  his  money.  The  Morris  debt  was  for  goods  sold  to  the 
corporation.  His  attachment  was  the  last  one  levied,  and  the  appellant's 
was  the  next  preceding  it. 

The  effect  of  these  levies  was  to  suspend  work  and  sales  by  the  corporation 
at  its  manufactory,  and  on  the  twenty-eighth  day  of  July,  1884,  thereafter, 
the  E.  T.  Barnum  Wire  &  Iron  Works  made  an  assignment  for  the  benefit  of 
its  creditors  to  Abram  L.  Stebbins,  of  the  city  of  Detroit,  and  filled  the  in- 
strument, with  schedules  attached,  in  the  office  of  the  clerk  of  Wayne  county. 
Stebbins  accepted  the  trust  in  writing,  but  neglected  to  file  the  required 
bond.  Thereupon  the  complainants  above  named,  who  were  creditors  to  the 
amount  of  about  $30,000,  each  filed  the  bill  of  complaint  in  this  cause  for 
the  appointment  of  a  receiver  pending  the  final  determination  of  the  attach- 
ment suits.  All  parties  consented  to  the  appointment  of  Stebbins  as  receiver, 
and  he  was  acconlingly  appointed  and  gave  the  requisite  bond,  with  D.  Whit- 
ney, Jr.,  S.  J.  Murphy,  and  Nancy  L.  Avery  as  sureties.  .The  attached  prop- 
erty was  turned  over  to  the  receiver  by  the  sheriff,  but  under  the  terras  of 
the  order  that  the  lien  of  the  attachment  was  not  to  be  Impaired  thereby,  and 
it  was  tacitly  understood  that  the  suit  of  William  H.  Brace  should  be  the  first 
v.27ir.w.no.7— 42 
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one  tried  as  a  test  case.  The  appellant  claims,  for  the  purpose  of  preparing 
for  trial,  it  was  necessary  for  the  plaintiffs  to  have  access  to  the  books  of  the 
corporation  to  show  the  financial  condition  of  the  company  at  the  time  the 
claimed  false  representations  were  made,  and  at  the  time  the  attaching  cred- 
itors purchased  their  stock,  but  they  were  denied  this  privilege  until  it  was 
ordered  by  the  court;  that  subsequently  all  the  attaching  stockholders,  except 
the  appellant,  and  all  the  other  stockholders  who  claimed  to  have  been  de- 
frauded into  subscribing  for  the  stock,  except  two,  formed  a  syndicate  to  ob- 
tain the  possession  of  the  assets  of  the  corporation,  by  a  purchase  of  the  debts 
at  50  cents  on  the  dollar,  and  the  claims  of  those  two  were  purchased  under 
the  direction  of  the  syndicate,  and  in  its  interest;  that  the  receiver  was  fuUy 
aware  of  the  organization  of  the  syndicate,  and  of  the  meetings  of  its  mem- 
bers prior  to  its  organization,  and  furnished  to  them  through  his  counsel,  Mr. 
Holbrook,  a  full  statement  of  its  assets  and  liabilities,  and  according  to  which 
tlie  assets  were  $37,000  over  liabilities,  and  that  the  cash  assets  were  $6,000 
in  excess  of  50  per  cent,  of  the  unsecured  debts,  and  that  during  the  same 
period  the  receiver  intentionally  omitted  to  file  quarterly  reports  as  required 
by  statute,  and  never  tiled  any  inventory  whatever,  and,  further,  that  the 
syndicate  were  to  retain  him  as  general  manager  for  at  least  a  year  after  the 
reorganization. 

Tlie  appellant  further  claims  that  no  creditor  or  stockholder,  of  a  date  of 
the  alleged  fraudulently  obtained  subscriptions,  was  given  an  opportunity  or 
allowed  to  join  this  syndicate,  except  D.  Whitney,  Jr. ;  that  he  was  a  director 
and  stockholder  to  the  amount  of  $10,000  before  and  at  the  time  the  attach- 
ing stockholders  subscribed  for  their  stock,  and  had  as  a  director  declared, 
and  as  a  stockholder  received,  dividends  on  his  stock  within  less  than  amontli 
of  the  failure;  that  he  also  claimed  to  be  a  secured  creditor  for  more  than  $60,- 
000,  and  an  unsecured  creditor  for  about  $30,000,  proofs  of  debt  of  both 
of  which  claims  he  had  filed  in  the  matter  of  the  assignment;  that  Whit- 
ney was  also  the  principal  surety  on  Stebbins'  bond,  which  was  for  $150,- 
000,  and  before  signing  this  bond  as  surety,  and  as  an  express  condition 
to  such  signing,  Whitney  required  that  Stebbins  should  select  for  his  counsel 
as  receiver  D.  C.  Holbrook,  who  was,  and  for  many  years  had  been,  Whit- 
ney ^s  confidential  legal  adviser  and  counsel,  as  Stebbins  well  knew;  that  Hol- 
brook was  also  Stebbins'  personal  counsel,  and  was  so  chosen,  being  substi- 
tuted for  F.  H.  Canfield,  who  had  been  attorney  for  the  company;  that  under 
Holbrookes  advice  the  above-mentioned  application  for  an  examination  of  the 
books  was  resisted;  that  up  to  the  time  of  the  formation  of  this  syndicate, 
which  was  in  February,  1885,  the  receiver  and  the  coi*poration  contested  all 
of  the  attachment  suits;  that  the  appellant  Duifield  declined  to  join  the  syn- 
dicate or  sell  his  claim  for  less  than  the  amount  thereof,  and  thereupon  a 
meeting  of  the  directors  of  the  company  was  called,  at  which  a  majority  of 
the  directors  present  were  members  of  the  syndicate,  and  a  resolution  was 
adopted  requesting  the  receiver  to  withdraw  the  defense  in  all  the  cases  ex- 
cept that  of  Duffield,  and  no  further  defense  was  made  to  them;  that  this 
course  was  taken  under  the  advice  of  Holbrook;  that  Morris'  attachment  at 
this  time  had  been  put  into  judgment,  after  a  contest,  and  the  receiver  was 
resisting  payment  thereof,  and  that  judgments  were  allowed  to  be  taken  in 
the  other  cases,  except  the  appellant's,  for  the  full  amount  of  each  claim,  and 
when  appellant  applied  to  have  his  case  take  the  same  course,  the  receiver 
replied  through  his  attorney,  Mr.  Holbrook:  **Mr.  Stebbins  deemed  it  his 
duty  to  defer  your  suit  until  otherwise  instructed  by  the  parties  most  inter- 
ested. "  Thereupon  the  appellant  filed  his  petition  in  this  case,  setting  up 
substantially  the  foregoing  facts  claimed  and  stated,  and  in  addition  avers 
that  David  Whitney,  Jr.,  not  only  claims  to  be  a  creditor  of  the  corporation 
to  the  amount  of  $148,000  and  interest,  and  that  $60,000  is  secured  by  a  land 
contract  for  the  lots  on  which  the  corporation's  factory  is  erected,  but  was. 
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at  the  time  the  petitioner  contracted  for  his  stock,  and  still  is,  a  director  of  the 
corporation,  and  a  stockholder  to  the  amount  of  $20,000;  that  he  is  also  the 
principal  surety  on  the  receiver's  bond,  given  for  $150,000;  that  as  soon  as 
the  receiver  was  appointed  he  selected  as  his  attorney  and  counsel  the  said 
Holbrook,  who  had  for  more  than  15  years  been  said  Whitney's  legal  and  con- 
fidential adviser,  and  still  is,  and  that  Mr.  Can  field,  of  the  firm  of  Moore  & 
Oanfield,  was  the  attorney  for  said  corporation  up  to  the  time  of  the  assign- 
ment, and  also  the  legal  adviser  of  Pliilo  Parsons,  its  vice-president,  and  E. 
T.  Barnum,  its  president,  and  was  also  counsel  with  Holbrook  for  the  re- 
ceiver; that  they  were  all  laboring  for  the  interest  of  the  syndicate,  which 
was  endeavoring  to  buy  up  the  claims  against  the  company  at  50  cents  on  the 
dollar,  and  organize  a  new  company  to  take  the  assets,  and  advance  150  per 
cent,  on  the  amount  of  the  stock  held  by  each  for  that  purpose,  but  which  it 
was  understood  was  to  be  repaid  as  soon  as  the  syndicate  was  able  to  get 
up  the  indebtedness  at  the  sum  proposed,  and  receive  an  equal  amount  of 
stock  in  the  new  organization  as  each  held  in  the  old  corporation,  and  that  it 
was  understood  the  attachment  suits  should  be  used  as  inducement  to  compel 
creditors  to  accept  the  compromise  of  50  cents  on  the  dollar  of  their  claims; 
that  said  Whitney  was  given  great  advantage  and  preference  in  the  reorgan- 
ization, and  that  the  receiver  was  cognizant  thereof,  and  in  collusion  with 
the  syndicate,  and  that  he  lent  his  knowledge  and  experience  in  the  conduct 
of  the  business  to  aid  such  new  organization:  that  he  and  Whitney  were  active 
participants  in  the  furtherance  of  the  designs  of  the  syndicate,  and  that  the 
actual  condition  of  the  corporation  was  concealed  by  the  receiver  from  the 
general  creditors  in  order  that  the  prosecution  of  the  work  of  the  syndicate 
might  be  more  effectually  carried  on. 

And  it  is  further  averred  in  the  petition  that  Holbrook  and  Canfield  were 
not  proper  persons  to  be  employed  as  attorneys  and  counselor  for  the  receiver; 
that  they  were  used  really  in  the  interest  of  the  syndicate,  and  not  in  the  in- 
terest of  creditors;  that  the  claims  of  the  other  attaching  creditors  rested  upon 
the  same  facts  as  did  the  appellant's,  and  there  was  no  reason  why  he  should 
not  have  been  allowed  to  take  his  judgment  at  the  time  the  others  took  theirs, 
and  that  the  refusal  to  allow  him  to  take  such  judgment  was  only  for  the 
purpose  of  punishing  appellant  for  refusing  to  come  into  the  agreement  to 
compromise  his  claim  for  50  cents  on  the  dollar;  and  that  the  receiver  anc^ 
directors  fraudulently  connived  and  conspbred  together  and  allowed  the  judg- 
ments to  be  taken  for  that  purpose,  and  to  cheat  and  defraud  him  and  the 
other  creditors  of  the  company.  And  it  is  further  charged  in  the  petition 
that  the  receiver  sent  over  to  Chicago  a  third  party,  in  the  interest  of  the 
syndicate,  and  bought  up  the  assets  of  the  corporation  there  for  25  cents  on 
the  dollar  of  their  appraised  value,  to  the  prejudice  and  in  fraud  of  the  rights 
of  the  creditors,  and  that  the  sale  ought  not  to  stand  or  be  affirmed,  and  that 
it  is  doubtful  whether  there  are  sufficient  assets  covered  by  the  attachments 
preceding  his,  and  including  the  property  on  which  his  is  levied,  to  pay  all. 
Including  his  claim,  by  reason  of  the  improper  management  of  the  receiver, 
and  he  is  therefore  prejudiced  and  deprived  of  his  just  rights  by  the  consent 
of  the  receiver  given,  permitting  the  taking  of  said  judgments. 

The  prayer  of  the  petition  is  as  follows:  (1)  That  the  said  Abram  L.  Steb- 
bins  be  removed  as  receiver,  "and  some  proper  and  impartial  person  ap- 
pointed in  his  stead;  (2)  that,  pending  the  determination  of  the  matters  al- 
leged in  this  petition,  said  Abram  L.  Stebbins  be  directed  not  to  make  any 
payments,  or  promise  of  payment,  or  deliver  any  property,  or  execute  any 
paper,  to  said  attaching  defendants  upon  any  of  the  judgments  above  named, 
or  on  account  of  the  claims  upon  which  said  judgments  are  formed,  or  on  any 
account  whatever;  (3)  that  said  attaching  defendants  show  cause,  on  a  day  to 
be  named  in  the  order,  why  they  should  not  be  commanded  to  set  aside  their 
said  judgments  as  obtained  by  collusion  with  said  company  and  said  receiver, 
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and  in  fraud  of  the  rights  of  the  general  creditors  and  stockholders  of  said 
company;  (4)  that,  pending  the  determination  of  the  matters  set  forth  in  this 
petition,  said  Abrani  L.  Stebbins,  receiver,  be  directed  not  to  pay  any  moneys, 
or  deliver  any  property,  or  execute  any  paper,  in  favor  of  any  syndicate,  or 
trustees  for  or  members  of  any  syndicate,  upon  any  claims  purchased  of  any 
creciitors,  or  in  any  way,  manner,  or  form  to  disburse  any  moneys,  except  for 
strict  running  and  proper  current  expenses;  (5)  that  if  for  any  cause  full  re- 
lief,  as  prayed  in  this  petition,  cannot  be  granted  under  the  prayer  of  a  peti- 
tion, but  should  be  prayed  for  in  an  original  bill  filed  for  that  purpose,  thea 
tliat  such  relief  as  is  possible  to  be  given  under  this  petition  be  so  granted, 
and  that  leave  be  granted  to  petitioner  to  file  the  proper  bill  in  this  honorable 
court  for  such  purpose.*'  Added  to  the  above  was  the  prayer  for  general  re- 
lief. 

Separate  answers  were  filed  to  the  petition  by  defendants  Brace,  Hall,  Med- 
bury,  Crowal,  Yernor,  Thompsons,  Lee,  and  the  corporation.  The  answer  of 
the  receiver  states  substantially,  after  admitting  several  things  stated  in  the 
petition,  and  denying  others,  that  he  "has  nothing  to  do  with  the  subject- 
matter  of  the  several  agreements  among  the  attaching  stockholders;  that  he 
is  no  party  to  any  syndicate,  has  not  confederated  witli  or  been  a  party  to  any 
of  the  schemes  mentioned  in  said  petition,  nor  in  any  way  assisted  any  party 
therein,  nor  advised  the  carrying  out  of  any  project  or  scheme;  that  ha  has 
never  attended  any  of  said  conferences  or  meetings,  nor  has  his  solicitor  on 
his  behalf  taken  any  part  therein,  nor  was  he  then,  nor  is  he  now,  interested 
therein  in  any  way;  that  all  he  has  done  was  to  furnish  certain  statements 
of  the  assets  of  said  company ;  and  he  alleges  he  has  furnished  and  exhibited 
similar  statements  to  all  when  desired,  and  particularly  to  Emory,  Wendell, 
Moore  &  Moore,  and  Douglas  &  Bo  wen,  attorneys  for  many  creditors;  that 
he  has  never  shown  any  favor  to  any  one  person  more  than  to  another;  that 
he  has  never  furnished  any  money  to  any  one  or  for  any  purpose  except  to 
carry  on  such  business  as  he  is  permitted  by  the  order  of  the  court.  He  de- 
nies in  detail  the  allegations  about  the  sale  of  the  Chicago  assets;  avers  he 
has  on  hand  over  $90,000  in  bank,  and  is  advised  petitioner  has  only  to  estab- 
lish his  right  to  recover,  and  he  will  be  entitled  to  be  paid  his  claim  in  full. 
As  to  the  said  judgments,  he  says  the  directors  by  resolution  declined  to  fur- 
ther defend  the  suits  mentioned,  and  thereupon,  being  thereto  requested  by 
the  holders  of  19-20ths  of  the  indebtedness,  he  gave  instructions  to  the  attor- 
neys that  he  did  not  desire  to  make  any  further  defense;  that  hels  advised  by 
his  solicitor  that,  without  the  further  order  of  the  court,  he  cannot  pay  said 
judgments  nor  any  other  claim,  nor  does  he  intend  to  pay  out  any  money  ex- 
cept by  the  authority  of  the  court." 

In  the  view  we  take  of  the  matter  it  will  not  be  important  to  refer  to  the 
answers  of  the  otiier  defendants  in  the  case.  A  large  amount  of  testimony 
was  taken. 

The  petition,  with  the  several  answers  made  and  testimony  taken,  was  sub- 
mitted to  Judge  Speed,  who  caused  to  be  entered  an  order  denying  the  relief 
asked  by  the  appellant,  and  dismissing  his  petition;  but  containing  the  fol- 
lowing clause:  "And  it  appearing  from  the  proceedings  in  this  cause  that  the* 
same  is  necessary  and  proper,  it  is  further  ordered  and  decreed  that  Hoyt 
Post,  Esq.,  be,  and  he  is  hereby,  designated  and  appointed  as  attorney  and 
counsel  for  the  receiver  in  this  cause." 

The  petitioner,  on  his  appeal  to  this  court,  insists  the  circuit  judge  erred, 
as  follows:  (1)  Upon  the  showing  made,  be  should  have  removed  the  re- 
ceiver; (2)  in  refusing  to  order  the  attaching  stockholders,  who  had  obtained 
consent  judgments  by  collusion  with  the  receiver,  to  set  the  same  aside;  (3) 
in  refusing  any  relief  in  the  case,  and  dismissing  appellant's  petition. 

We  have  no  doubt  but  that  the  proceeding  taken  is  a  proper  one  to  obtain 
the  relief  prayed,  provided  the  appellant  can  show  that  he  has  interest  which 
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would  be  injuriously  affected  by  the  alleged  illegal  acts  complained  of.  A 
receiver  is  not  appointed  for  the  benefit  merely  of  a  party  on  whose  applica- 
tion the  appointment  is  made,  but  equally  for  the  benefit  of  all  persons  who 
may  establish  rights  in  the  case.  He  is  not  the  complainant's  agent,  but 
should  be  equally  the  representative  of  all  the  parties  in  his  capacity  as  an 
oflficer  of  the  court.  High,  Rec.  §  175;  Delany  v.  Mansfield,  1  Hog.  234. 
The  exercise  of  the  power  to  remove  a  receiver  for  cause  is  regarded  as  a 
matter  properly  resting  in  the  discretion  of  the  court,  and  must  necessarily 
be  governed  by  the  circumstances  of  each  particular  ^ase,  and,  as  an  ofiicer 
of  the  court,  the  receiver  should  remain  unbiased  and  impartial,  or  be  re- 
moved. The  position  is  one  often  requiring  the  exercise  of  soundest  judg- 
ment, and  always  the  strictest  impartiality  among  creditors.  High,  Rec. 
gS  120,  821;  Williamson  v.  Wilson,  1  Bland,  418;  Edw.Rec.  41;  2  Daniell, 
Oh.  1552,  and  cases  cited;  5  Wait,  Act.  &  Def.  353,  381;  Iddings  v.  Bitien, 
4  Simd.  Ch.  417;  Davis  v.  Gray,  16  Wall.  217,  218;  Delany  v.  Mansfield,  1 
Hog.  234;  Ellicott  v.  United  States  Im,  Co,,  7  Gill,  307;  Attorney  General  v. 
Xif'e,  etc..  Ins,  Co,,  4Paige,  224;  High,  Rec.  §264;  Edw.  Rec.  110;  Merchant 
<&  Manufacturers'  Nat.  Bank  v.  Kent  Circ,  Judge,  43  Mich.  297;  S.  C.  5  N. 
W.  Rep.  627;  Adams  v.  Woods,  8  Cal.  306;  First  Nat  Bank  Detroit  v.  Bar- 
mim  Wire  d-  Iron  Works,  25  N.  W.  Rep.  202,  203;  Ryckman  v.  Parkins,  5 
Paige,  543. 

It'  it  were  necessary  for  us  to  consider  all  the  testimony  taken  in  disposing 
of  the  case,  or  to  pass  upon  the  necessity  of  removing  the  receiver,  and  of  the 
sufficiency  of  the  showing  therefor,  in  order  to  preserve  the  rights  of  Col.  Duf- 
iield  in  the  premises,  we  should  find  much  difficulty,  under  the  authorities 
above  noted,  (and  which  contain  the  law  upon  the  subjects  treated,)  in  doing 
so,  without  finding  a  case  made  entitling  the  appellant  to  the  order  prayed 
for  in  his  petition;  and.  while  we  agree  with  the  learned  circuit  judge  in  the 
miction  he  took  in  appointing  an  attorney  for  the  receiver  in  the  place  of  those 
who  had  been  acting  as  such  for  him,  we  should  feel  compelled  to  differ  with 
him  in  several  other  conclusions  he  has  reached,  contained  in  his  written  opin- 
ion filed  in  the  case,  as  to  the  character  of  the  action  of  the  receiver,  and  that 
of  the  other  defendants.  The  answer  of  the  receiver  to  the  i)etition  of  the 
appellant  shows,  and  it  was  not  sought  to  be  controverted  in  the  Jirgnment 
upon  the  other  side,  that  the  receiver  has  in  bank  the  sum  of  :^90,000,  and 
that  he  is  ready  and  willing,  and  is  advised  it  is  his  right,  to  pay  the  appel- 
lant the  full  amount  of  his  claim  as  soon  as  an  adjudication  thereof  can  be 
had,  and  that  moneys  are  set  apart  under  an  order  of  the  court  for  that  pur- 
pose. 

Again,  the  petition  was  filed  in  behalf  of  the  appellant  and  such  other  cred- 
itors of  the  corporation  as  might  come  in  and  make  themselves  parties  thereto. 
iJsone,  however,  it  seems  desired  to  avnil  themselves  of  the  opportunity  to 
ask  for  the  removal  of  the  receiver,  an.i  we  have  been  unable  to  find  in  the 
record  any  evidence  that  any  others  of  the  creditors  of  the  company  desire 
the  removal  of  Mr.  Stebbins,  and,  in  the  al^sf^nce  of  any  such  showing,  we 
think  it  must  be  presumed  that  they  are  satisfied  with  his  action  and  pro- 
<?eeding8. 

Under  the  circumstances,  we  think  that  all  the  appellant  can  ask  in  the 
premises  Is  payment  of  his  debt  in  full  when  he  shall  have  established  it  in 
such  manner  that  the  receiver  can  make  payment  in  safety.  This  he  already, 
under  the  action  of  the  court,  has  secured  to  him,  and  this  is  the  extent  of 
his  interest  in  the  matter,  and  we  are  unable  to  discover  that  it  is  in  the 
least  prejudiced  or  impaired  by  a  continuance  of  Mr.  Stebbins  In  the  receiver- 
ship, and  so  long  as  all  the  rest  of  the  creditors  are  satisfied  it  would  be  un- 
just to  them  to  remove  him.  The  action  of  circuit  judge  must  therefore  be 
affirmed,  and  each  pArty  must  pay  his  own  costs. 

(The  other  justices  concurred.) 
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Smith  o.  Peninsulab  Cab  Worb3# 

Filed  April  15,  1886. 

1.  Master  awd  Sebvant— Employeb  ahd  Employe— Neolioekce—Dawokrous  Occupa- 

tion. 

The  proprietore  of  large  manufacturing  establishments  are  charged  with  the  duty 
of  providing  their  employes  with  a  suitable  place  in  which  work  may  be  performed 
witli  a  reasonable  degree  of  safety  to  them,  and  without  exposure  to  dangers  that 
art'  not  within  the  obvious  scope  of  the  employment  in  the  business  as  usually  car- 
ried on  ;  and  in  case  of  extraordinary,  unusual,  or  latent  dangers  attending  the 
employment,  knowledge  of  which  the  employes,  from  ignorance  or  inexperience, 
do  not  possess,  to  have  such  employes  cautioned  accordingly.^ 

2.  Same— Contributory  Negligence. 

In  an  action  growing  out  of  the  death  of  defendant's  employe  through  exposure, 
in  defendant's  service,  to  a  danger  not  commonly  connected  with  the  employment, 
knowledge  of  such  danger  is  not  to  be  presumed  in  proof  of  contributory  n^li- 
gence,  but  must  be  brought  home  to  the  deceased. 

3.  Same — Presumption  of  Knowledge. 

An  employe  in  an  iron  foundry,  having  been,  without  warning  of  the  extraordi- 
nary danger  attending  the  act,  ordered,  with  otliers,  to  leave  the  building  to  wliich 
his  accustomed  service  confined  him,  and  to  go  over  a  frozen  alley-way  for  a  ladle 
full  of  molten  iron,  in  performance  of  which  service  one  of  the  party' slipped  and 
fell,  whereby  the  molten  metal,  coming  into  contact  with  the  ice,  was  thrown 
over  such  employe,  so  that  he  died  in  consequence,  in  an  action  thereupon  by  the 
executrix  of  such  employe  to  recover  damages,  it  will  not  be  presumea  that  such 
employe  had  a  scientific  knowledge  of  the  effect  of  molten  iron  being  thrown 
upon  ice,  so  as  to  charge  him  with  contributory  negligence  in  not  having  declined 
the  service,  or  removed  the  ice  preparatory  to  performing  it.^^ 

Campbell,  C.  J.,  dissents. 

Error  to  superior  court  of  Detroit. 

Sumner  Collins  and  Chas.  B,  Lothrop,  for  plaintiff  and  appellant.  C.  A^ 
Kent,  for  defendant. 

Sherwood,  J.  The  plaintiff's  intestate,  Adelbert  A.  Smith,  was  her  hus- 
band. He  was  a  laborer,  and  worked  for  the  defendant  during  the  year  1882, 
and  until  he  died,  In  January,  1883.  His  business  was  principally  that  of  a 
moulder,  and  he  worked  in  the  defendant's  shop  at  Adrian.  The  work  of 
moulding  and  carrying  molten  iron  was  ordinarily  done  in  two  rooms  sep- 
arate from  each  other,  each  being  furnished  with  all  appliances  for  melting 
iron  and  moulding.  On  the  day  in  question,  the  fires  had  gone  out  in  the 
room  in  which  deceased  was  employed,  and  he  was  ordered  by  the  foreman, 
who  had  entire  charge  of  the  men,  to  go  with  two  others  to  get  a  ladle  of  iron 
from  the  other  room,  and  bring  it  into  the  room  where  he  was  employed.  To 
do  this  it  was  necessary  to  go  out  of  doors,  and  into  the  open  air.  On  this 
day  the  ground  over  which  it  was  necessary  to  pass  was  covered  with  Ice,  and 
water  standing  on  the  ice,  making  it  very  slippery,  and  there  was  no  other 
way  to  get  this  iron.  On  returning,  and  while  passing  over  the  ice,  the  man 
in  the  rear  slipped  down,  and  the  molten  iron  was  brought  into  contact  with 
the  water  and  ice,  from  which  a  violent  explosion  ensued,  and  deceased  was, 
with  one  of  the  othei*s,  so  injured  that  they  died  shortly  afterwards,  having 
made  no  statement  of  the  manner  and  cause  of  the  accident,  and  there  was 
no  eye-witness  to  the  accident  but  the  man  who  slipped  down.  The  undis- 
puted testimony  was  that  deceased  was  a  good  and  careful  man.  The  suit 
is  for  damages  arising  out  of  Smith's  death.  The  negligence  charged  against 
defendant  is  that  the  passage-way  was  not  safe,  and  that  Smith  was  not  noti- 

^  Respecting  the  risks  of  employment  assumed  by  the  employe  and  the  relative  rights 
and  duties  of  employer  and  employe,  see  Farmer  v.  Central  Iowa  Ry,  Co.,  (Iowa,)  24 
N.  W.  Rep.  895,  and  note,  896-902. 
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tied  of  the  danger  arising  upon  the  contact  of  molten  iron  with  ice  or  water. 
Plaintiff's  claim  is  that  this  was  not  a  proper  and  suitable  plaice  to  perform 
deceased's  labor,  and  that  the  danger  of  an  explosion  from  contact  of  ice  with 
molten  iron  was  a  latent  danger  of  which  deceased  was  ignorant,  and  one  not 
within  the  usual  hiizards  of  the  employment,  and  that  defendant  was  guilty 
of  negligence  in  sending  him  to  do  work  in  Such  a  place,  and  in  not  informing 
him  of  the  danger  of  a  passage  over  the  icy  way  with  the  molten  iron.  The 
defense  is  that  the  passage-way  was  safe;  that  its  dangers  were  open,  and 
were  voluntarily  assumed;  that  Smith  was  as  likely  to  know  as  defendant's 
managers  of  the  effect  of  the  meeting  of  molten  iron  with  water  or  ice;  and, 
lastly,  that  the  proof  shows  that  Smith's  death  resulted  from  his  own  care- 
lessness and  that  of  Bay.  When  the  plaintiff  rested,  the  court  below  directed 
a  verdict  for  defendant.  There  are  several  exceptions  as  to  the  rejection  of 
testimony,  but  the  main  question  is  on  the  charge  of  the  court  directing  the 
verdict. 

When  the  case  was  heard,  my  impressions  favored  the  ruling  made  by  the 
judge  of  the  superior  court,  but  a  careful  examination  of  the  record,  and 
more  thorough  investigation  of  the  case,  has  very  essentially  modified  those 
impressions.  Indeed,  I  think  the  facts  and  circumstances  stated  by  the  wit- 
nesses, under  the  law  applicable  thereto,  required  the  case  to  go  to  the  jury. 
It  has  come  to  be  very  well  settled  that  in  large  manufacturing  institutions, 
like  that  of  the  defendant,  the  proprietors  or  masters  are  bound  to  furnish 
a  suitable  place  in  which  work  may  be  performed  with  a  reasonable  degree 
of  safety  to  the  persons  employed,  and  without  exposures  to  dangers  that  do 
not  come  within  the  obvious  scope  of  the  employment  in  the  business  as 
usually  carried  on.  Swohoda  v.  Ward,  40  Mich.  423;  Huizega  v.  Cutter  & 
Savidge  Lumber  Co.,  61  Mich.  272;  S.  C.  16  N.  W.  Rep.  643;  Coombs  v.  New 
Bedford  Cordage  Co,,  102  Mass.  572;  Parkhurst  v.  Johnson,  50  Mich.  70; 
S.  C.  15  N.  W.  Rep.  107;  Smith  v.  Item  Co.,  42  N.  J.  Law,  467;  Baker  v. 
Allegheny  Valley  R.  Co.,  95  Pa.  St.  211;  Cooley,  Torts,  553;  2  Thomp.  Neg. 
272,  273,  and  cases  cited,  note  1. 

It  is  presumed  that  the  master  lor  the  foreman  placed  in  charge  of  and  con- 
ducting a  manufacturing  business  knows  and  is  familiar  with  the  dangers, 
latent  and  patent,  ordinarily  accompanying  that  business;  and  if  there  are 
latent  risks  that  a  servant  is,  from  ignorance  or  inexperience,  not  capable  of 
understanding  and  appreciating,  or  which  he  would  not  be  likely  to  know,  the 
mastei*s  should  inform  him  of  such  dangers.  Whart.  Neg.  8  209;  Wood,  Neg. 
§  329;  Coombs  \.  New  Bedford  Cordage  Co.,  102  Mass.  584;  Cooley,  Torts, 
549 ;  2  Thomp.  Neg.  979 ;  Strahlendorfv.  Rosenthal,  30  Wis.  675 ;  0'  Connor  v. 
Adams,  120  Mass.  427;  McQotmny.La  Plata  Min.  Co.,  9  Fed.  Rep.  861; 
Dowling  v:  Qirard  B.  Allen  Co.,  14  Cent.  Law  J.  92;  Hathaway  v.  Michigan 
Cent.  R.  Co.,  51  Mich.  253;  S.  C.  16  N.  W.  Rep.  634;  St.  Louis  <&  S.  E.  Ry. 
Co.  V.  Valirius,  66  Ind.  511 ;  Wood,  Mast.  &  Serv.  §  349;  Michigan  Cent.  R. 
Co.  V.  Smithson,  45  Mich.  212;  S.  C.  7  N.  W.  Rep.  791;  Chicago  <&  N.  W.Ry. 
Co.  V.  Bayfield,  37  Mich.  205;  O'Connor  v.  Adams,  120  Mass.  427. 

I  do  not  understand  that  the  obligation  of  the  defendant  would  be  dis- 
charged by  informing  the  servant  generally  that  the  service  engaged  in  is 
dangerous;  especially  where  the  servant  is  a  person  who  neither  by  experi- 
ence nor  education  has,  or  would  be  likely  to  have,  any  knowledge  of  the  per- 
ils of  the  business,  either  latent  or  patent,  bui  that  in  such  case  the  servant 
should  be  informed,  not  only  that  the  service  is  dangerous,  and  of  the  perils 
of  a  particular  place,  but  where  extraordinary  risks  are  or  may  be  encoun- 
tered, if  known  to  the  masters,  or  should  be  known  by  him,  the  servant 
Bbould  be  warned  of  these,  their  character  and  extent,  so  far  as  possible.  It 
seems  to  me  the  value  of  human  life,  and  the  duty  of  the  master  in  afford- 
ing reasonable  protection  to  persons  while  under  his  direction,  cannot  be  held 
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to  require  less  than  this.  Coolev,  TorU,  554;  Coombs  v.  New  Bedford  Cord- 
age  Co,,  102  Mass.  572,  596;  Saginaw  City  R,  Co.  v.  Bohn,  2,1  Mich.  503; 
Hailroad  Co.  v.  Fort,  17  Wall.  553.  Of  course,  this  rule  would  not  require 
the  employer  to  become  responsible  to  tlie  servant  for  any  injury  he  might 
receive,  while  in  the  employment  of  the  master,  resulting  from  those  dan- 
gers which  are  the  subject  of  common  knowledge,  or  whicl^  can  be  readily 
seen  by  common  observation.  Such  risks,  and  the  danger  therefrom,  are  al- 
ways assumed  by  the  servant  when  he  engiiges  in  the  service;  but  when  the 
danger  to  be  avoided  requires  a  knowledge  of  scientific  facts,  or  is  the  re- 
sult of  well-known  chemical  combinations  among  well-educated  men,  then 
I  think  the  rule  applies  with  much  force,  and  cannot  be  ignored. 

I  do  not  think  the  court  can  presume  that  the  common  laborer  in  a  foundry 
or  machine-shop,  such  as  this  was,  is  possessed  of  the  scientific  knowledge 
necessary  to  enable  him  to  comprehend  and  avoid  aiiy  such  danger  as  over- 
took Mr.  Smith  on  that  icy  way,  resulting  in  his  death ;  and  I  think,  before 
he  was  called  upon  to  perform  the  hazardous  undertaking  by  Mr.  Hoban,  the 
foreman  in  charge,  he  should  have  been  informed  somewhat  of  its  dangerous 
character*.  This,  however,  was  not  done,  and  there  is  no  pretense  that  the 
death  of  Mr.  Smith  was  not  caused  by  the  explosion  which  followed  the  con- 
tact of  the  molten  iron  with  the  water  and  ice  covering  the  dangerous  passage 
over  which  the  same  was  required  to  be  carried;  and  1  think  it  may  safely  be 
said  that»  had  Smith  known  of  the  dangerous  character  of  the  service  arising 
from  the  accidental  contact  of  the  water  and  ice  with  the  melted  iron,  he,  in 
all  probability,  would  have  refused  to  perform  the  service  required.  I  know 
it  is  said  he^passed  over  the  icy  track  but  a  few  moments  before  the  accident 
occurred,  and  did  so  safely,  and  must  have  observed  the  danger  of  falling. 
Concede  this,  and  that  he  was  willing  to  take  the  risk  of  such  danger,  he  cer- 
tainly (if  he  did  not  know  that  the  molten  iron  cast  upon  the  water  and  ice 
would  cause  an  explosion)  could  not  have  consented  to  take  the  risk  of  a  fatal 
explosion.  This  was  the  danger  he  was  subjected  to  in  obeying  the  command 
of  his  employer,  and  of  which  he  had  no  notice  or  knowledge,  as  is  claimed 
by  the  plaintiff,  and  it  is  the  neglect  of  the  company,  or  its  foreman,  to  notify 
the  servant  of  such  latent  danger  that  she  (plaintiff)  makes  the  basis  of  her 
suit  in  this  case. 

The  suggestion  of  the  foreman  to  the- men  carrying  the  molten  iron,  that 
they  worked  or  were  going  too  fast,  was  no  notice  tliat  if  they  allowed  the 
water  and  ice  to  come  in  contact  with  the  molten  iron  there  would  be  danger 
of  a  terrific  and  perhaps  fatal  explosion.  The  testimony  showed  that  Smith 
was  a  good  workman,  and  a  careful  hand.  I  do  not  think,  because  these  men 
whistled  or  sang,  "or  were  laughing  and  talking  and  full  of  fun"  while  in  the 
performance  of  this  work,  this  tended  to  show  any  negligence  or  carelessness 
on  their  part,  but  rather  indicative  of  the  good  nature  and  happy  disposition 
of  these  servants.  The  law  requires  no  such  strained  construction  of  the  in- 
dications of  the  better  feelings  of  our  nature  to  excuse  actionable  negligence 
when  accompanied  with  liability. 

It  is  also  suggested  that  it  was  as  much  the  duty  of  Smith  to  have  made  the 
way  safe  over  which  the  iron  was  carried  as  it  was  of  any  one.  I  do  not  so 
understand  the  law  applicable  to  the  facts  contained  in  the  record.  Smith 
was  under  the  direction  of  the  foreman  in  all  that  he  did,  and  the  record  does 
not  show  that  he  had  any  authority  to  clear  this  way  of  ice,  or  cover  it  with 
some  other  material.  It  was  the  duty  of  the  foreman  to  know  of  its  condi- 
tion and  safety  before  sending  these  parties  over  it.  Smith  had  never  carried 
molten  iron  over  it  before.  It  was  not  really  the  department  in  which  he 
worked.  It  nowhere  appears  that  the  manner  in  which  the  iron  was  carried, 
or  the  neglect  of  any  duty  devolving  upon  Smith,  was  the  occasion  of  bis 
slipping  upon  the  ice. 
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Was  there  any  negligence  shown,  or  was  there  any  testimony  reasonably 
tending  to  show,  that  the  defendant  was  guilty  of  negligence  in  the  matter? 
It  is  true,  if  the  plaintiff^s  intestate  had  knowledge  of  all  the  facts,  or  had 
notice  of  all  the  facts,  resulting  in  the  fatal  danger,  before  the  accident  oc- 
curred, then  the  plaintiff  could  not  recover;  but,  as  I  have  before  said,  he 
cannot  be  presumed  to  have  known  them  under  the  testimony  in  this  case, 
and  certainly  the  record  does  not  show  that  the  defendant  ever  gave  him  any 
information  upon  the  subject.  I  think  it  wixs  the  duty  of  the  defendant,  by 
its  agent  or  foreman,  to  have  informed  Smith  of  the  dangerous  character  of 
the  service,  and  it  was  incumbent  upon  the  defendant  to  show  that  Smith 
had  knowledge  or  notice  of  such  extraordinary  danger, — a  danger  not  liable 
to  exist,  or  be  incurred  in  carrying  on  the  work  which  he  was  engaged  to 
perform  in  the  usual  place  and  in  the  usual  manner;  and  if  the  agent  in 
charge  had  not  such  knowledge,  or  was  not  qualified  to  give  such  information 
to  the  servant,  the  defendant  was  guilty  of  negligence  in  not  furnishing  a 
foreman  with  the  proper  qualifications  for  the  position. 

In  the  absence  of  testimony  showing  the  proper  notice  given  by  the 
agent  in  charge,  or  knowledge  on  the  part  of  the  servant,  it  is  difiicult  to 
perceive  how  Smith  could  be  said  to  be  guilty  of  contributory  negligence,  or 
how  he  could  be  said  to  have  assumed  all  the  risks  and  perils,  ordinary  and 
extraordinary,  incident  to  the  employment.  McQowan  v.  La  Plata  Min. 
Co..  3  McCrary,  397 ;  S.  C.  9  Fed.  Rep.  861 ;  Kibde  v.  Philadelphia,  105  Pa.  St. 
41;  Gilmore  v.  Northern  Pac.  Ry.  Co.,  9  Sawyer,  658;  S.  C.  18  Fed.  Rep.  866; 
Spelman  v.FisTier  Iron  Co,,  56  Barb.  151;  Parkhurst  v.  Johnson,  50  Mich. 
70;  S.  C.  15  N.  W.  Rep.  107;  8mith  v.  Ouford  Iron  Co.,  42  N.  J.  Law,  475; 
Wood,  Mast.  &  Serv.  749;  Ford  v.  Fitchhurg  R.  Co.,  110  Mass.  240;  FtU- 
let  V.  Jewett,  80  N.  Y.  46;  Wright  v.  N&w  York  Cent.  R.  Co.,  25  N.  Y.  569; 
Greene  v.  Minneapolis  &  St.  L.  R.  Co.,  17  N.  W.  Rep.  378;  2  South.  Law 
Kev.  113,  120;  Wabash  Ry.  Co.  y.McDaniels,  107  U.  S.  454;  S.  C.  2  Sup.  Ct. 
Bep.  932;  Hough  v.  Railway  Co.,  100  U.  S.  214;  Corcoran  v.  Holbrook,  59 
N.  Y.  517;  Teipel  v.  Hilsendegen,  44  Mich.  461 ;  S.  C.  7  N.  W.  Rep.  82;  Bill- 
ings V.  Breinig,  45  Mich.  71;  S.  C.  7  N.  W.  Rep.  722. 
'  The  facts  from  which  contributory  negligence  are  proper  to  be  inferred, 
ought  to  have  been  submitted  to  the  jury,  and  there  was  testimony  from 
which  the  jury  might  have  found  defendant  guilty  of  negligence,  and  the 
court  should  have  left  both  questions  to  the  jury. 

These  views  render  the  consideration  of  the  other  assignments  of  error  un- 
necessary.   The  judgment  must  be  reversed,  and  a  new  trial  granted. 

Chamflin  and  Morse,  JJ.,  concurred. 

Campbell,  G.  J.,  {dissenting.)  i  do  not  think  this  case  presents  any  ground 
of  recovery.  The  only  point  which  seems  to  me  to  be  of  any  legal  importance 
is  whether  the  defendant  was  responsible,  at  all  events,  for  not  seeing  that 
there  should  be  no  ice  on  the  path  over  which  the  decedent  and  the  other 
workmen  passed  with  the  melted  metal.  The  particular  danger  of  explosion, 
if  melted  metal  should  come  in  contact  with  water,  is  the  same  that  would 
•exist  anywhere,  inside  or  outside  of  the  building,  with  water  as  well  as  with 
ice.  It  is  one  of  those  dangers  incident  to  all  foundries  which  all  persons  of 
any  experience  in  such  employment  must  be  presumed  to  have  sufficient  un- 
•derstanding  to  avoid.  But  in  this  case  I  cannot  see  that  it  diffei-s,  except 
perhaps  in  degree,  from  the  other  and  palpable  dangers  which  a  slip  or  fall, 
when  carrying  such  mnterial  over  any  slippery  place,  must  almost  inevitably 
bring  about.  A  fall  on  the  ice  is  very  likely  at  any  time  to  cause  serious  in- 
jury to  a  grown-up  person,  and  a  fall  which  will  spill  hot  iron  oyer  him  can 
hardly  fail  to  produce  very  dangerous  results  to  life  and  limb.  The  fact  that 
risks  may  differ  in  extent,  when  all  are  of  similar  danger  to  personal  security, 
cannot  change  the  rule  of  diligence  on  either  side. 
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It  cannot  be  said  that  the  forinan  knew,  any  better  than  the  deceased,  that 
ice  was  liable  to  cause  slipping,  or  that  a  slip  on  it  with  such  a  burden  would 
probably  be  a  serious  matter.  The  risk  was  open  to  any  observation.  Neither 
could  it  be  supposed  that  it  needed  any  special  knowledge  to  discover  it  in 
broad  daylight,  or  to  expect  its  possibility  in  such  weather.  No  workman  is 
expected  or  bound,  unless  he  chooses,  to  incur  any  serious  danger  without 
remonstrance,  or  any  use  of  means  to  avoid  it;  and  where  any  one  deliber- 
ately chooses  to  go  over  a  path  which  is  as  easily  seen  by  him  as  it  could  be 
by  any  one  else,  then  he  must  be  responsible  himself  for  an  accident  arising 
out  of  its  condition,  unless  there  is  such  a  positive  duty  in  his  employer  to 
provide  an  absolutely  safe  path  as  to  relieve  him  from  any  obligation  to  look 
where  he  is  going.  To  require  such  extreme  care  on  the  one  side,  and  t^  al- 
low such  blind  reliance  on  the  other,  would  introduce  into  the  law  rules  which 
go  beyond  reason.  The  rule  that  a  safe  place  of  employment  must  be  fur- 
nished is  one  which  cannot  go  so  far  without  destroying  all  safety  to  employ- 
ers themselves.  It  is  a  sensible  and  proper  rule  in  cases  where  the  place  and 
its  surroundings  are  not  open  to  the  knowledge  of  all  pereons  employed;  but 
it  can  have  no  application  to  things  where  everybody  has  the  same  opportu- 
nity of  judgment,  and  no  peculiar  knowledge  or  experience  is  involved.  No 
rule  can  be  a  safe  one  which  will  render  it  unsafe  for  persons  to  employ  oth- 
ers to  aid  them.  The  cases  that  generally  come  up  arise  where  employment 
is  upon  a  considerable  scale,  and  it  is  supposed  the  employer  can  afford  to 
lose  better  than  the  person  employed.  But  the  principle,  if  correct,  will  ap- 
ply just  as  forcibly  to  domestic  service  and  small  industries  as  to  any  other. 
An  errand  to  the  barn  or  wood-pile  over  an  icy  path  involves  the  same  kind 
of  danger  as  an  errand  anywhere  else.  It  will  not  do  to  look  at  the  large 
cases,  and  not  at  the  smaller  ones.  The  loss  and  damage,  when  it  occurs,  is 
no  greater  and  no  less  by  reason  of  the- nature  of  the  employment  or  the  ex- 
tent of  the  business.  It  would  ruin  any  small  business  to  pay  such  damages, 
and  it  would  shock  common  sense  to  require  it.  The  ordinary  risks  of  busi- 
ness, and  the  ordinary  duties  springing  from  it,  must  go  together. 

I  think  that  the  deceased  could  not,  nor  can  his  representatives,  sue  for  an 
injury  arising  out  of  bis  falling  on  a  path  such  as  appears  to  have  been  the 
cause  of  this  accident. 


Peninsular  Iron  &  Lumber  Co.  v.  Crystal  Falls  Tf. 
Filed  April  15,  1886. 

1.  Taxation— AssBBSMEirr— Failure  to  Pbbsent  Grievances  to  Board  of  Review- 

Status  IN  CJouRT  Thereafter. 

Except  upon  allegations  of  fraud,  a  party  aggrieved  by  an  assessment  of  property 
cannot  assail  the  same  in  the  courts  after  failing  to  bring  the  matter  b^ore  the 
board  of  review. 

2.  Same— Board  of  Supervisors— Authority  under  the  Statute— Votino  of  Mon- 

eys. 

The  statute  authorizing  the  township  board  to  vote  moneys  to  defray  township 
expenses  when  the  electors  have  neglected  to  do  so,  does  not  specify  at  what  time, 
or  within  what  time,  such  vote  shall  be  taken.  It  is  only  necessary  that  it  be  at  a 
regular  meeting.    How.  St.  ?  760. 

3.  Same- Tax  Law  1882— Certificate  by  Clerk— Supervisors. 

The  obiect  of  the  statute  (Tax  Law  1882)  is  accomplished  when  the  certificate  is 
presented  in  due  time  to  the  board  of  supervisors,  and  they  approve  the  levy,  and 
the  clerk  of  the  board  gives  the  necessary  certificate  to  the  supervisor  to  levy  the 
amount.  • 

4.  Same— Invalidating  Tax— What  must  be  Shown. 

In  order  to  have  a  tax  declared  invalid,  it  must  be  shown  to  be  "  illegal  for  the 
reasons  specified  in  the  protest." 
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6.  Samb— Highway  Tax— Funds  to  be  Applied  to  Hoads  Aoquibed  by  User. 

/  Highways  can  be  acquired  by  iiser  as  well  as  by  proceedings  under  the  statute^ 
and  highway  funds  may  be  appropriated  to  the  working  of  one  as  well  as  the 
other. 

Error  to  Marquette. 

J?*.  O.  Clark,  for  plaintiff  and  appellant.    Hayden  i&  Young,  for  defendant* 

Morse,  J.  Plaintiff  brought  suit  in  the  circuit  court  for  the  county  of 
Marquette  to  recover  taxes  paid  under  protest.  The  corporation  paid  taxes 
assessed  upon  10,120.24  acres  of  land  for  the  year  1884.  The  tax  known  as 
"township"  or  "contingent"  tax  amounted  to  $168.15;  highway  tax,  $378.20; 
county  and  state  taxes,  $532.88 ;  total,  $1,079.23.  The  tax  was  paid  and  pro- 
test filed  December  26, 1884.  Under  the  ruling  of  this  court  in  Peninsula  Iron 
i&  Lumber  Co,  v.  Toum  of  Crystal  Falls,  26  N.  W.  Rep.  840,  it  being  a  volun- 
tary payment,  this  suit  must  be  based  upon  the  specific  allegations  of  the 
protest.  The  cause  was  tried  before  a  jury,  who,  under  the  charge  of  the 
court,  found  a  verdict  for  the  defendant,  upon  which  judgment  was  entered. 

Most  of  the  objections  against  the  validity  of  this  tax  seem  to  come  within 
the  rulings  of  this  court  in  the  case  of  Sawyer  v.  Township  of  Crystal  Fulls, 
23  N.  W.  Hep.  334.  This  was  a  suit  against  this  same  township,  defendant 
here,  for  taxes  paid  under  protest,  assessed  and  levied  in  1883. 
.  The  first  claim  under  the  protest,  and  upon  the  argument  here,  is  that  the 
assessment  roll  is  void,  not  having  been  made  by  the  supervisor;  and  that  the 
property  was  not  estimated  by  him  at  its  true  cash  value,  according  to  hi» 
best  information  and  judgment.  The  evidence  shows  that  the  clerical  work 
of  making  out  the  roll  was  done  by  one  Byrne,  who  placed  the  valuations  of 
most  of  the  lands  upon  the  roll  under  the  direction  of  the  supervisor.  It  ap- 
pear, however,  without  contradiction,  both  by  the  testimony  of  Mr.  Byrne 
and  the  supervisor,  that  the  valuations  of  the  lands  were  estimated  and  uiivde 
by  the  supervisor,  and  not  by  Byrne.  In  no  instance  did  Byrne,  in  any  way^ 
undertake  to  fix  or  assist  in  fixing  values.  Whatever  values  he  put  down 
were  placed  upon  the  roll  under  and  by  the  instructions  of  the  supervisor* 
His  duties  were  only  those  of  a  clerk,  and  his  action  had  no  tendency  to  in- 
validate the  roll. 

It  is  asserted  that  the  supervisor  did  not  pass  judgment  upon  the  lands 
described  in  the  roll,  and  did  not  assess  them  at  their  true  cash  value,  because 
he  assessed  a  large  lot  of  the  lands  not  cut  uniformly  at  $6  per  acre,  and  "cut" 
lands,  being  lands  upon  which  the  pine  timber  held  been  cut,  at  $1.50  per 
acre.  This  town,  as  was  said  in  Satoyer  v.  Crystal  Falls  Tp,,  contains  nine 
surveyed  townships,  each  six  miles  square,  and  on  several  of  these  the  wilder- 
ness is  nearly  unbroken.  It  was  not  possible  for  the  supervisor  to  visit  and 
inspect  each  parcel  of  land  upon  the  roll.  The  supervisor  did  all,  in  our 
judgment,  that  it  was  necessary  for  him  to  do  under  the  circumstances.  The 
supervisor  testifies  that  he  commenced  his  labors  as  soon  as  he  was  elected, 
and  continued  at  work,  more  than  eight  hours  a  day,  up  to  the  time  of  the 
meeting  of  the  board  of  review.  He  examined,  during  that  time,  personally, 
nearly  all  the  lands  in  two  townships.  He  could  not  reach  all  the  townships, 
but  had  been  through  them  before.  He  made  inquiries  whenever  he  had  op- 
portunity of  persons  who  were  supposed  to  know  what  the  values  of  the  lands 
were.  He  established  his  judgment  upon  his  own  knowledge  and  that  de- 
rived from  these  inquiries.  He  made  what  he  considered  a  fair  estimate  of 
their  true  cash  value,  upon  a  fair  average  of  the  lands.  There  is  no  evidence 
whatever  to  show  that  any  of  these  lands  were  assessed  for  more  than  their 
cash  value,  or  for  any  unequal  assessment,  so  far  as  plaintiff's  lands  were 
concerned.  What  testimony  was  adduced  tended  to  show  that  the  lands  of 
the  plaintiff  were  all,  not  cut,  worth  from  $5  to  $6  per  acre.  The  plaintiff 
offered  no  proof  of  the  value  of  its  lands,  and  did  not  appear  before  the  board 
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of  review  to  complain  of  the  values  placed  upon  them  by  the  supervisor;  nor 
does  the  counsel  for  plaintiff  here  urge  that  the  valuation  was  either  fraudu- 
Jent,  unjust,  or  unequal  in  fact,  to  its  detriment,  but  is  contented  with  the 
argument  that  the  supervisor  should  have  personally  inspected  every  parcel, 
or  employed  agents  to  do  it,  and  could  not  legally  assess  these  wild  lands  at  a 
uniform  rate  of  six  dollars  per  acre.  These  same  objections  were  made  and 
overruled  by  this  court  in  the  case  of  Sawyer  v.  Crystal  Falls  Tp,  The  cir- 
cuit judge  instructed  the  jury,  in  substance,  that  there  was  no  evidence  in  the 
case  tending  to  show  that  the'su  per  visor  acted  fraudulently  in  the  assessment, 
but  that  he  appeared  to  have  acted  honestly,  according  to  his  best  judgment 
und  information,  and  that  was  all  the  law  required. 

It  is  urged  that  he  should  have,  at  least,  submitted  to  the  jury  the  question 
whether  the  supervisor  used  his  best  judgment  and  information,  and  assessed 
the  lands  at  their  true  cash  value.  iVe  do  not  think  so.  There  was  no  con- 
Hict  in  the  evidence.  The  plaintiff  corporation  did  not  appear  before  the  board 
of  review,  presumably  because  it  could  not  rightfully  complain  that  its  lands 
were  assessed  too  high  or  unequally,  as  compared  with  other  lands.  On  the 
contrary,  it  is  evident  that  if  there  was  any  inequality  in  the  assessment, 
which  is  by  no  means  certain,  this  company  were  not  sufferei'S,  but  gainers, 
thereby,  and  have  no  just  cause  of  complaint.  If  there  was  any  inequality  in 
the  assessment  against  the  plaintiff's  lands,  by  failing  to  present  its  case  be- 
fore the  board  of  review,  the  proper  tribunal  for  adjusting  such  matters,  it 
lijis  lost  the  right  to  assail  the  assessment  in  the  courts,  unless  it  can  show 
that  the  supervisor,  or  the  board  of  review,  acted  fraudulently,  or  some  mis- 
conduct on  the  part  of  the  supervisor  amounting  to  fraud  in  law.  Section 
«5,  Tax  Law  1882;  Williattis  v.  City  of  Saginaw,  51  Mich.  120;  S.  C.  16  N. 
W.  Rep.  260;  Porter  v.  Rockford,  R,  I,  d-  St,  L,  R.  Co.,  76  111.  598;  Hum- 
phrt^s  V.  Nelso7h  (111.)  4  N.  E.  Rep.  637. 

There  was  no  tangible  claim  of  any  fraud  or  misconduct  on  the  part  of  the 
supervisor  to  be  deduced  from  the  evidence.  He  acted  honestly  and  in  good 
faith,  and  did  all  that,  under  the  circumstances,  could  be  expected  of  any  pub- 
lic otRcer.  He  was  not  required  to  perform  impossibilities,  and,  in  the  ab- 
sence of  any  showing  whatever  that  his  placing  the  wild  lands  upon  the  roll 
at  the  uniform  rate  of  $6  and  $1.50  per  acre,  according  to  their  condition  as 
to  being  cut,  has,  in  any  way,  damaged  the  plaintiff,  we  are  not  disposed  to 
hold  such  action  as  amounting  to  a  legal  fraud  vitiating  the  roll.  The  plain- 
tiff, by  its  agents,  furnished  the  supervisor  with  atfidavits,  informing  him  of 
the  descriptions  of  their  "cut"  lands,  and,  if  dissatisfied  with  the  assessment 
of  the  other  parcels,  should  have  gone  before  the  board  of  review  with  their 
grievances,  and  had  the  values  corrected.  The  object  of  the  law  is  not  to  de- 
feat a  tax  for  irregularities  or  technicalities,  but  only  when  substantial  in- 
justice hi\s  been  done.  The  action  of  the  supervisor  has  not  increased  the 
taxes  upon  plaintiff's  lands,  but,  on  the  contrary,  has  lessened  them.  If  he 
had  listed  and  assessed  these  lands  in  the  manner  the  plaintiff  now  claims  he 
should  have  done,  the  values  of  its  lands  would  have  been  much  greater  than 
they  were  as  placed  upon  the  roll.  The  plaintiff  cannot  be  heard  to  complain 
of  this.  Cofse  v.  Dean,  16  Mich.  25,  26;  Stockle  y.Silsbee,  41  Mich.  615;  S. 
•C.  2  X,  W.  Rep.  900;  Moss  v.  Cummings,  44  Mich.  359;  S.  C.  6  N.  W,  Rep. 
«43. 

If  this  corporation  were  about  to  sell  its  lands,  it  would  probably  average 
the  price  per  acre  upon  the  whole  tract,  and  there  is  not  a  scintilla  of  evi- 
dence tending  to  show  that  there  was  any  particular  difference  in  the  valu« 
of  the  different  parcels  of  the  lands  of  this  corporation,  except  as  between  the 
two  classes  of  "  cut"  and  "  uncut. "  See  Sanyyer  v.  Tovmship  of  Crystal  Falls, 
23  N.  \V.  Rep.  335. 

The  fact  that  there  was  a  difference  between  the  value  of  hard-wood  and 
pine  lands  in  the  township  can  have  no  bearing  on  the  question  here>  with- 
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out  any  showing  that  the  lands  of  this  corporation  plaintiff  were  divided  into 
hard  wood  and  pine,  and  that  there  was  such  a  Vriluation  of  these  as  to  make 
their  assessment  unequal  and  unjust  as  compared  with  the  assessment  of 
such  lands  of  the  same  quality  belonging  to  others.  There  was  no  pretense 
of  any  such  showing  in  tliis  case. 

The  second  objection  to  the  tax  is  stated  in  the  protest  as  follows:  Town- 
ship taxes  were  not  voted  by  the  electors,  and  were  largely  in  excess  of  the 
amount  required  for  the  ordinary  expenses  of  the  township,  and  much 
greater  than  required  for  any  legitimate  purpose,  and  were  intended  for  the 
payment  of  specified  salaries  to  township  officers  of  a  large  amount,  and  not 
authorized  by  law.  The  electors  failing  at  the  annual  township  meeting  to 
raise  the  necessary  amount  for  township  or  contingent  expenses,  the  town- 
ship board,  at  a  regular  meeting,  held  October  2,  1884,  voted  $4,000  for  that 
purpose,  which  amount  was  passed  upon  and  approved  by  the  board  of  super- 
visors at  their  October  session  of  that  year.  It  is  claimed  that  the  township 
board  had  no  power  to  vote  the  same  on  or  after  October  1st,  because  the 
statute  provides  that  the  township  clerk  shall,  on  or  before  the  first  day  of 
October,  make  and  deliver  to  the  supervisor  a  certified  copy  of  all  records  of 
any  vote  directing  money  to  be  raised  thereon  for  taxation  for  township  pur- 
poses. Section  23,  Tax  Law  1882.  The  statute  authorizing  the  township 
board  to  vote  moneys  to  defray  township  expenses,  when  the  electors  have 
neglected  to  do  so,  does  not  specify  at  what  time,  or  within  what  time,  such 
vote  shall  be  taken.  It  is  only  necessary  that  it  be  at  a  regular  meeting. 
How.  JSt.  §  750. 

The  object  of  the  requirement,  that  the  township  clerk  shall  furnish  the 
supervisor  with  a  certified  copy  of  such  vote,  is  for  the  purpose  of  delivery  of 
the  same  by  such  supervisor  to  the  clerk  of  the  board  of  supervisors  on  or 
before  the  second  Monday  in  October.  Section  23,  Tax  Law  1882.  The  in- 
formation contained  in  this  certificate  is  not  for  the  use  of  the  supervisor, 
but  for  the  board  of  supervisors,  who  act  upon  the  certificate.  lie  is  but  a 
mere  instrument  of  conveyance.  The  board  of  supervisors,  as  shown  by  the 
record,  had  the  certificate  of  this  vote,  and  acted  upon  it.  It  seems  to  me  to 
be  a  sufficient  compliance  with  the  statute.  The  object  of  the  statute  was 
accomplished  when  the  certificate  was  presented  in  due  time  to  the  board  of 
supervisors,  and  they  approved  tlie  levy,  and  the  clerk  of  the  board  gave  the 
necessary  certificate  to  the  supervisor  to  levy  the  amount.  There  is  no  ex- 
press or  implied  prohibition  in  the  statute  against  this  action  of  the  township 
board.  The  board  of  supervisors  also  had  jurisdiction.  The  tax  cannot  be 
defeated  for  a  mere  irregularity  not  affecting  the  jurisdiction  of  the  bodies 
imposing  the  tax.    Section  85,  Tax  Law  1882. 

The  certificate  could  be  executed  and  delivered  by  the  clerk  after  the  first 
Monday,  if  it  was  in  time  for  the  second  Monday,  in  October,  Smith  v.  Crit- 
tenden,  16  Mich.  155.  There  is  no  evidence  tending  toshow  that  this  money 
-was  voted  for  the  purpose  of  illegal  expenditures,  and  the  circuit  judge  was 
correct  in  so  charging  the  jury. 

Evidence  was  introduced  for  the  purpose  of  showing  an  illegal  expenditure 
of  the -money  raised  the  year  before,  but  even  if  such  money  had  been  used 
for  illegal  purposes,  it  had  no  tendency  whatever  to  prove  that  a  town  board, 
composed  of  different  peraons  than  the  one  for  the  year  before,  intended  to 
follow  in  their  track.     Wright  v.  Dunham,  13  Mich.  414. 

It  appears  that  for  the  year  1883  there  was  a  liquor  tax  collected  in  the 
township  of  64,181.75.  and  in  1884  of  ^3,517,  all  of  which,  except  $297,  was 
paid  in  May  of  that  year.  It  was  shown  that  out  of  this  liquor  tax,  which  by 
law  goes  into  the  contingent  fund,  there  was  paid  in  the  year  1883  quite  a 
large  amount  for  the  services  of  a  night-watchman  in  the  village  of  Crystal 
Falls,  (not  organized,  but  a  part  of  the  township,)  and  for  building  sidewalks, 
and  in  1884  for  the  services  of  the  watchman,  but  not  for  sidewalks.     We  are 
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not  prepared  to  say  that  the  expenditure  for  a  night-watchman  is  an  illegal 
one.  From  the  amount  of  money  paid  in  for  liquor  tax  there  seem  to  have 
been  from  10  to  12  saloons  in  this  village  of  Crystal  Falls,  which  contains 
about  700  people,  and  is  situated  in  a  mining  and  lumbering  community.  It 
will  be  seen  at  once  that  the  very  presence  of  the  places  from  which  this  large 
revenue  is  derived  necessitates  an  increase  of  police  force,  and  an  unusual 
watchfulness  to  preserve  the  peace  and  property  of  the  citizens  of  the  town- 
ship; and  there  is  no  instrumentality  through  which  this  can  be  done,  save 
private  organization,  other  than  the  local  township  government. 

It  is  unnecessary  to  pass  upon  the  legality  of  using  the  contingent  fund  to 
build  side  or  cross  walks,  as  the  absence  of  any  expenditure  for  that  purpose 
in  1884  would  certainly  look  as  if  it  was  not  intended  to  be  continued  in  1885, 
although  it  was  so  used  in  1883.  But  it  is  urged  that  one  of  the  township 
board  testified  that  in  estimating  the  sum  to  be  voted  for  1885  they  did  not 
take  into  contemplation  the  liquor  tax  fund,  as  they  intended  to  use  that  for 
the  purposes  of  building  walks  and  paying  a  watchman.  But  there  is  no  al- 
legation in  the  protest  .that  any  taxes  were  voted  for  this  purpose,  the  illegal 
use  being  confined  to  the  payment  of  illegal  salaries  of  township  officers.  As 
before  shown,  the  only  right  to  sue  for  a  payment,  which  would  have  been 
voluntary  and  not  recoverable  in  this  action,  except  by  force  of  the  protest 
under  the  statute,  rests  entirely  upon  the  protest;  and,  in  the  language  of  the 
statute,  the  tax  must  be  shown  to  be  "illegal  for  the  reasons  specified  in  the 
protest."  Section  42,  Tax  Law  1882;  Peninsula  Iron  <&  Lumber  Co,  v, 
Toion  of  Crystal  Falls,  26  N.  W.  Rep.  840. 

The  question  of  salaries,  as  raised  in  this  record,  does  not  differ  from  that 
brought  before  this  court  in  Sawyer  y.  Crystal  Falls  Tp,^  and  must  be  gov- 
erned by  the  decision  in  that  case.  If,  by  reason ,  of  this  alleged  illegal  expendi- 
ture of  the  contingent  fund  in  1883,  or  by  an  illegal  or  unauthorized  loan,  as 
claimed,  to  the  highway  fund,  it  became  necessary  for  this  township  to  raise 
more  money  for  legal  expenses  than  would  otherwise  have  been  required,  such 
levy  does  not  thereby  become  invalidated  by  the  taint  of  last  year's  fraud  or 
illegality.  "If  so,  a  single  misappropriation  of  money  would  lose  all  power 
to  levy  and  collect  taxes  thereafter."     Wright  v.  Dunham^  1?  Mich.  415. 

We  think  the  court  below  was  right  in  instructing  the  jury  that  the  plain- 
tiff had  failed  to  adduce  any  testimony  tending  to  show  this  levy  of  $4,000  to 
be  void  or  invalid. 

The  objections  to  the  highway  tax  are  two,  namely:  First,  The  highway 
taxes  were  not  authorized  by  the  vote  of  the  electors,  nor  by  any  officers  hav- 
ing authority  to  levy  the  same.  Second,  There  are  no  highways  in  any  of 
the  surveyed  townships  where  said  lands  (of  plaintiff)  are  located,  and  no 
highway  taxes  could  be  lawfully  levied  thereon. 

The  first  objection  is  based  upon  the  same  claim  of  in  validity  made  against 
the  voting  of  the  contingent  fund,  to-wit,  that  it  was  voted  by  the  township 
board  upon  the  second  day  of  October.  The  highway  taxes,  upon  certifica- 
tion by  the  township  clerk,  are  dealt  with  thereafter,  as  to  presentation  to 
board  of  supervisors  and  their  action  and  approval,  and  the  certificate  of  their 
clerk,  the  same  as  are  the  contingent  or  township  taxes,  and  therefore  are 
governed  by  what  has  heretofore  been  said  in  this  opinion  as  to  the  same  ob- 
jection to  the  township  tax  in  this  case.  The  evidence  shows  that  in  two  of 
the  townships  there  were  no  roads  at  the  time  of  the  vote  to  raise  the  money 
for  highway  purposes,  but  there  was  no  showing  that  roads  were  or  might 
not  be  needed  in  such  townships  during  the  year  for  which  the  taxes  were 
levied,  and  it  clearly  appeared  that  the  intention  of  the  township  board  was 
to  expend  the  money  so  levied  in  the  townships  where  the  money  was  raised, 
the  money  assessed  upon  the  lands  in  any  one  township  to  be  expended  upon 
the  roads  in  that  township.  There  appears  to  have  been  no  departure  from 
fair  dealings  in  the  levy  of  this  tax,  and  the  fact  that  there  were  then  no 
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roads  in  these  townships  will  not  invalidate  the  tax.  Sazoyer  v.  Crystal  Falls 
Tp„  23  K.  W.  Rep.  335. 

The  further  fact  tliat  roads  have  been  laid  out  in  these  townships  without* 
the  legal  requisites  to  acquire  the  use  of  the  lands  from  the  owners,  and  that 
highway  moneys  have  been  expended  thereon,  and  are  intended  to  be  so  used 
in  the  future,  will  not  necessarily  void  the  levy.  As  long  as  these  roads  are 
used  and  treated  as  highways,  with  the  consent  or  without  any  objection  from 
the  persons  interested  in  the  lands  over  which  the  roads  pass,  the  tax  can  be 
legally  used  for  the  purpose  of  Improving  and  keeping  them  in  repair.  High- 
ways can  be  acquired  by  user  as  well  as  by  proceedings  under  the  statute.  It 
would  be  a  singular  rule  to  establish  that  no  highway  funds  could  be  used  to 
work  ft  road  not  legally  laid  out  under  the  statute,  when  no  land-owner  makes 
Any  complaint,  or  puts  any  obstacle  in  the  way,  of  the  public  passage  over 
his  premises.  It  would  prevent  the  very  user  which  the  law  provides  may 
be  substituted,  by  sufficient  time  of  such  use,  for  the  statutory  proceedings 
to  acquire  title  to  a  highway.  It  appears  from  the  evidence  that  many  of 
these  highways,  being  in  the  first  Instance  private  roads  to  mills  and  mines 
where  there  were  settlements  of  the  people  engaged  in  labor  there,  have  been 
^opted  as  public  roads  by  the  consent  and  also  request  of  the  land-owners. 
If  thus  used  for  10  years  or  more,  they  would  become  public  highways  with- 
•out  any  proceedings  under  the  statute.  It  appears  that  the  moneys  in  other 
years  expended  upon  these  roads  have  been  so  expended  at  the  special  instance 
and  request  of  the  large  corporations  doing  business  and  owning  taxable 
property  in  the  township,  the  plaintiff  corporation  being  among  the  number. 
It  seems  that  having  obtained  the  building  of  roads  by  the  public  moneys  to 
their  places  of  business,  for  their  benefit,  they  seek  now  to  take  iid vantage  of 
an  alleged  wrong,  to  which  they  were  parties,  as  a  fact  tending  to  show  a 
•contemplated  continuation  of  the  same  wrong  in  the  future.  While  this 
•course  upon  the  part  of  these  corporations  does  not  commend  itself  to  the 
court,  it  is  also  a  fact  to  be  noticed  that,  although  this  has  been  done  in  the 
past,  there  is  no  evidence  tending  to  show  that  the  township  officers  in  vot- 
ing the  tax  under  consideration  here  intended  to  be  persuaded  or  led  into  any 
such  action  in  the  future.  There  is  nothing  to  show  that  the  money  raised 
in  these  townships  was  not  intended  for  the  honest  building  and  repairing  of 
needed  roads;  nor,  considering  the  extent  and  character  of  the  township,  and 
the  business  of  its  people,  do  we  consider  such  levy  by  any  means  excessive. 

We  do  not  consider  it  necessary  to  notice  in  detail  the  exceptions  taken 
upon  the  trial  to  the  admission  of  matters  offered  in  evidence.  Most  of  them 
were  legitimate  matters,  relevant  to  the  issue,  and  those  not  relevant  of  such 
a  character  that  their  admission  could  not  in  any  way  have  affected  the  result. 
Upon  the  whole  case  as  made,  or  upon  the  case  as  it  would  have  stood  with- 
out such  matters  in  evidence,  the  court  could  have  done  no  less  than  to  in- 
struct the  jury,  as  he  did,  to  find  a  verdict  for  defendant.  The  judgment 
as  therefore  affirmed,  with  costs. 

(The  other  justices  concurred.) 


Wells  and  others  v.  Rodgers. 
Filed  April  15,  1886. 

RAZLBOADfr— Ck>N80LIDATI0K  OF  RaILBOADS. 

Examination  into  the  proo^edings  of  two  roads  consolidated  into  one,  with  a 
view  to  test  the  validitv  thereof,  and  the  strength  of  the  defense  of  defendant, 
based  upon  the  alleged  illegality  of  such  proceedings  in  an  action  against  him  to 
recover  the  amount  due  upon  his  two  subscriptions  to  the  stock  of  one  of  said 
roads.  The  defense  being  merely  technical,  and  without  equities  shown,  decree  in 
£Bkvor  of  complainant  confirmed. 
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Error  to  Muskegon. 

/.  B,  McMahoH,  for  plaintiffs.  C.  C,  CJiamherlain,  for  defendant  and 
appellant. 

Morse,  J.  This  is  an  action  of  assumpsit  brought  to  recover  the  amount 
due  upon  two  subscriptions  made  by  the  defendant  to  the  capital  stock  of  the 
Muskegon  &  Big  Rapids  Railroad  Company.  The  first  subscription,  of  30 
shares,  was  made  in  the  articles  of  association.  The  second  was  a  later,  in- 
dependent subscription,  and  was  abandoned  by  plaintiffs  on  the  trial.  The 
claim  on  the  part  of  the  plaintiffs  to  support  their  action  was  that  said  Mus- 
kegon &  Big  Rapids  Railroad  Company  and  the  Chicago  &  Michigan  Lake 
Shore  Railroad  Company  were  consolidated,  after  such  subscription  on  the 
part  of  defendant,  the  corporation  thus  formed  taking  the  name  of  said  last- 
mentioned  company;  that  said  consolidated  company  assigned  said  subscrip- 
tion to  one  Ephraim  Mariner,  who  duly  assigned  the  same  to  Daniel  L. 
Wells.  Plaintiffs  are  the  executors  of  said  Wells,  who  has  died  since  the 
commencement  of  suit.  The  declaration  in  the  cause  was  filed  on  the  twenty- 
third  day  of  July,  1878,  and  the  case  has  been  twice  before  in  this  court,  and 
is  reported  in  44  Mich.  411,  6  N.  W.  Rep.  860,  50  Mich.  294,  and  15  N.  W. 
Rep.  462.  Upon  the  last  trial  in  the  circuit  court  no  evidence  was  offered 
upon  the  part  of  the  defendant.     The  court  directed  a  verdict  for  plaintiffs. 

The  objections  urged  upon  the  trial,  and  submitted  here,  are -to  the  validity 
of  the  alleged  consolidation  of  the  two  companies,  and  the  assignment  of 
the  stock  subscription  under  which  plaintiff  claims. 

The  defendant  was  active  in  organizing  the  Muskegon  &  Big  Rapids  Rail- 
road Company  for  the  purpose  of  building  a  road  from  Muskegon  to  Big 
Rapids,  and  subscribed  30  shares  of  3100  each.  It  seems  also  that  he  was 
active  in  bringing  about  the  consolidation  of  the  companies.  lie  was  present 
at  the  meeting  of  the  board  of  directors  of  the  Muskegon  &  Big  Rapids  Com- 
pany, and  voted  to  instruct  its  president  to  enter  into  the  agreement  for  con- 
solidation substantially  as  it  was  entered  into,  and  offered  a  resolution,  which 
was  adopted,  calling  in  the  unpaid  balance  of  the  subscribed  stock,  and  fixing 
the  dates  of  payment  of  the  same,  and  the  amounts  or  per  cent,  to  be  paid  at 
such  dates.  This  meeting  of  the  directors  was  held  on  the  twenty-sixth  day 
of  July,  1872.  An  agreement  to  consolidate  was  prepared  and  d<ited  July 
27,  1872,  which  agreement  in  form  complied  with  the  statute,  and  was  signed 
by  the  president  of  the  respective  corporations,  with  the  corporate  seals  of 
both  companies  annexed  thereto.  The  board  of  directors  of  the  Chicago  & 
!Michigan  Lake  Shore  Company,  at  a  meeting  held  on  the  first  day  of  August, 
1872,  directed  and  authorized  its  president,  J.  F.  Joy,  to  enter  into  this 
agreement  in  their  behalf,  which  he  did.  Notices  were  then  given  to  the 
stockholders  of  each  company  of  meetings  of  said  stockholders,  to  be  held 
separately  on  the  fifteenth  day  of  October,  1872,  to  ratify  and  sanction  such 
agreement.  These  notices  were  by  publication  under  the  statute,  and  signed 
by  the  secretaries  of  the  respective  companies.  Meetings  of  the  stockholders 
of  each  company  were  held  on  that  day  separately,  at  which  meetings  the 
agreement  was  unanimously  sanctioned  and  approved.  The  stock  owned  and 
held  by  defendant  was  voted,  either  in  person  or  by  proxy,  in  favor  of  the 
consolidation. 

The  objections,  and  the  only  ones,  urged  against  the  action  of  the  stock- 
holders, and  impugning  the  validity  of  their  approval  of  the  agreement,  are 
that  the  notices  in  each  case  should  have  been  signed  jointly  by  the  secre- 
taries of  the  two  companies,  instead  of  separately,  and  that  the  notice  ciUing 
the  stockholders  of  the  Chicago  &  Michigan  Lake  Shore  Company  was  not  pub- 
lished in  the  counties  of  Mecosta  and  Newaygo.  It  seems  that  the  Muskegon 
&  Big  Rapids  Railroad  ran,  or  was  surveyed  to  run,  through  Muskegon,  Me- 
costa, and  Newaygo  counties,  and  the  other  road  through  the  counties  of 
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Ooeana,  Maskegon,  Kent,  Ottawa,  Allegan,  Yan  Buren,  and  Berrien.  Un- 
der the  statute  which  requires  the  meetings  of  these  stockholders  to  be  held 
separately  and  apart  from  each  other,  we  think  the  publication  required  is 
also  intended  to  be  separate,  signed  by  the  secretaries  separately,  and  to  be 
published  only  in  the  counties  through  which  each  road  runs.  It  was  not 
necessary  to  publish  the  notice  of  the  meeting  of  the  stockholders  of  the  Chi- 
cago &  Michigan  Lake  Shore  Company  in  the  counties  of  Mecosta  and  Kewaygo, 
through  which  the  line  of  its  road  did  not  pass.  There  was  no  objection  to 
the  sufficiency  of  the  proof  of  due  publication  of  the  notices  under  the  statute, 
save  those  noted.  Consequently  it  must  be  considered  that  the  meetings 
were  regularly  called  and  held  under  the  statute,  and  in  substantial  compli- 
ance therewith. 

No  real  objection  is  urged  against  the  validity  of  the  action  of  either  the 
directors  or  stoi;kholders  of  the  company  to  which  defendant  belonged,  and 
In  which  proceedings  he  took  a  prominent  and  consenting  part.  But  it  is 
claimed  that  Mr.  Joy,  the  president  of  the  other  company,  entered  into  this 
agreement  before  he  was  authorized  to  do  so  by  the  directors  of  said  company. 
This  is  urged  for  the  reason  that  the  agreement  bears  date  the  twenty-seventh 
of  July,  while  the  directors  did  not  authorize  such  action  until  August  1  of 
the  same  year.  But  the  record  shows  clearly  enough  that,  although  dated 
July  27th,  and  probably  signed  and  sealed  by  the  president  of  the  Muskegon 
&  Big  Kapids  Company  on  that  day,  it  was  not  signed  and  sealed  by  Mr.  Joy 
until  after  the  action  of  the  directors  of  his  company.  There  is  therefore  no 
force  in  this  objection. 

It  is  also  urged  that  there  was  no  proof  of  any  notice  to  the  directors  of  the 
Chicago  &  Michigan  Lake  Shore  Company  of  the  meeting  of  August  1,  1872, 
and  a  motion  was  made  upon  the  trial  to  strike  from  the  case  the  proceedings 
of  the  same  for  that  reason,  which  motion  was  denied. 

The  record  shows  that  a  majority  of  the  directors  were  present  at  such  meet- 
ing, and  that  every  director  present  voted  to  enter  into  this  agreement.  Un- 
der the  statute  then  in  force  a  majority  of  the  directors  constituted  a  quorum 
for  the  transaction  of  business.  There  was  no  proof  of  notice;  yet  it  did  not 
appear  affirmatively  that  there  was  a  want  of  notice.  The  burden  of  proof 
is  upon  those  who  deny  the  regularity  of  a  meeting,  for  want  of  notice,  to 
prove  it.  Sargent  v.  Webster,  13  Mete.  504.  The  law  presumes,  in  the  ab- 
sence of  any  proof  to  the  contrary,  that  the  proper  notice  was  given  when  a 
quorum  are  present  at  the  meeting.  Rorer,  R.  R.  191 ;  Mutual  Fire  Ins,  Co. 
V.  Sortioell,  8  Allen,  217;  Com.  v.  Woelper,  3  Serg.  &  R.  29.  No  notice  of 
the  meeting  being  required  by  the  statute,  and  no  showing  that  the  articles 
of  association  or  the  by-laws  of  the  company  provided  the  manner  of  notice, 
or  that  there  should  be  any,  and  a  quorum  being  present,  and  all  voting  af- 
firmatively, as  shown  by  the  record,  we  think  the  meeting  was  legally  held, 
and  its  action  valid,  without  proof  of  notice  to  the  absent  members.  Edgerly 
v.  Emerson,  23  N.  H.  555;  State  v.  Smith,  48  Vt.  266. 

The  assignment  to  Mariner  is  objected  to  as  not  being  the  assignment  de- 
clared upon.  It  was  declared  upon  as  an  assignment  made  by  the  consolidated 
company,  and  it  is  claimed  that  by  its  terms  it  purports  to  be  and  is  the  as- 
signment of  the  Muskegon  &  Big  Rapids  Company.  The  stock  subscription 
of  the  defendant,  as  it  appears  from  the  testimony,  was  assigned  by  the  as- 
sistant treasurer  of  the  consolidated  company,  upon  receipt  of  a  letter  from 
the  president  of  that  company  directing  him  to  deliver  notes  of  various  par- 
ties in  his  possession,  to  the  amount  of  $50,000,  to  D.  L.  Wells  it  Co.  In 
the  instrument  of  assignment  the  assistant  treasurer,  Mr.  Comstock,  uses 
the  words  "the  Muskegon  &  Big  Rapids  Railroad  Company  hereby  sells,  as- 
signs," etc.;  and  signs  the  same,  "E.  G.  Comstock,  Assistant  Treasurer." 
This  was  in  November,  1873,  at  which  time  there  was  no  Muskegon  &  Big 
Bapids  Company  in  existence;  the  consolidation  having  taken  place,  and  said 
v.27N.w.no.7— 43 
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company  being  merged  thereby  in  the  consolidated  company,  under  the  name 
of  the  Chicago  Sc  Michigan  Lake  Shore  llaih'oad  Company.  By  the  statute, 
the  consolidation  proceedings  being  valid,  this  stock  subscription  had  been 
transferred  to  the  consolidated  corporation  by  the  force  and  virtue  of  such 
proceedings,  and  was  its  property.  How.  St.  §  3344;  Comp.  Laws  1871,  § 
2348.  The  assignment  was  undoubtedly  meant  to  be  an  assignment  from  and 
by  the  new  corporation,  and  before  the  commencement  of  this  suit,  and  on 
the  seventh  day  of  June,  1878,  the  board  of  directors  of  the  consolidated 
company  ratified  and  confirmed  the  assignment  made  by  the  said  Comstock 
as  their  own.  We  think  this  action  eflPectually  divested  the  corporation  of 
any  claim  to  this  subscription,  and  vested  the  title  and  ownership  of  the  same 
in  said  Mariner,  or  rather  in  his  assignee,  Daniel  L.  Weils,  as  he  assigned  to 
Wells  in  April,  1878. 

We  see  no  error  in  the  proceedings  in  the  court  below.  The  fact  that  the 
plaintiffs  were  allowed  to  prove  the  existence  and  operation  of  the  new  cor- 
poration de  facto  could  do  no  harm,  as  the  consolidation  was  valid  in  law. 
The  court  correctly  instructed  the  jury  to  find  a  verdict  against  the  defend- 
ant. His  defense  was  entirely  a  technical  one,  without  any  merit  in  the 
technicalities  raised.  In  view  of  his  joining  and  acquiescing  in  every  step  of 
the  consolidation  proceedings  on  the  part  of  his  own  company,  and  withal 
an  active  participant  therein,  there  could  be  but  little,  if  any,  equity  in  his  at- 
tempt, years  afterwards,  to  avoid  his  subscription  by  picking  flaws  in  the  pro- 
ceedings of  the  company  in  which  he  had  no  interest,  and  with  whose  action 
its  own  stockholders  appear  to  be  satisfied. 

The  judgment  of  the  circuit  court  for  the  county  of  Muskegon  is  therefore 
affirmed,  with  costs. 

Campbell,  C.  J.,  and  Sherwood,  J.,  concurred.  Champlin,  J.,  did  not 
sit  in  this  case. 


White  and  others  v.  Millbrook  Tp, 

Filed  April  16,  1888. 

Taxation— Rkoovery  of  Illegal  Tax  Paid  under  Protest. 

Where  taxes  are  paid  under  protest,  alleging  that  they  are  illegal  for  reasons 
stated  therein,  the  protest  merely  determines  the  time  from  which  the  taxes  may 
be  recovered,  and  when  the  limitation  of  the  right  to  bring  the  action  begins  to 
run  for  the  causes  mentioned  therein.  It  does  not  make  the  payment  involuntary 
when  there  has  been  no  effort  to  collect,  or  demand  for  payment  made;  and  when 
the  reason  assigned  in  the  protest  why  the  tax  is  illegal  is  not  sustained  by  the 
evidence,  there  can  be  no  recovery. 

Error  to  Mecosta 

/.  C.  Fitz  Gerald,  for  plaintiffs.  Frank  Dumon,  for  defendant  and  ap- 
pellant. 

Sherwood,  J.  The  plaintiffs  were  owners  of  certain  real  estate  in  the 
township  of  Millbrook,  in  the  year  1882,  on  a  portion  of  which  they  were  en- 
gaged in  lumbering.  They  were  all  non-residents  of  the  township,  but 
hiul  an  of!ico  for  the  transaction  of  their  business  located  therein,  on  section 
20,  and  which  was  occupied  by  their  agent.  This  suit  was  brought  by  the 
plaintiff  in  the  county  of  Mecosta  to  recover  for  taxes  paid  by  them  to  the 
township  treasurer  of  township  of  Millbrook,  which  were  assessed  against 
them  upon  their  said  real  estate  and  personal  property  in  that  township  for 
the  year  1882.  The  case  was  tried  before  Judge  Fuller  without  a  jury,  who 
made  written  findings  of  all  the  questions  of  fact  and  of  the  law.  He  held 
the  tax  void,  and  rendered  judgment  for  the  plaintiff  against  the  defendant 
for  the  whole  amount  paid,  with  interest  thereon  from  the  time  of  payment. 
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amounting  in  all  to  the  sum  of  $1,823.21.  No  exceptions  were  taken  to  the 
finding  of  facts,  and  the  case  is  now  before  us  for  review  on  error. 

The  assignments  of  error  are  as  follows :  "  First,  the  wri  tten  fi  nding  of  facts 
■by  the  circuit  judge  in  this  cause  does  not  support  the  judgment  entered  in 
«aid  cause;  second,  that  the  said  circuit  judge  erred  in  finding,  as  a  conclu- 
-sion  of  law  from  the  facts  found,  that  the  taxes  levied  in  the  township  of 
Millbrook  for  the  year  1882  were  absolutely  void,  and  that  the  plaintiffs  were 
entitled  to  recover  a  judgment  against  the  defendant,  in  the  sum  of  $1,602.59, 
and  interest  on  the  same  from  January  16,  1883,  at  the  rate  of  seven  per 
-cent." 

The  following  is  the  substance  of  the  finding  of  facts  by  the  court:  That 
■C.  H.  Clement  was  elected  supervisor  of  the  township  of  Millbrook  in  April, 
1882,  and  qualified  and  acted  as  such  supervisor  until  some  time  in  July  or 
August  of  that  year.  That  he  took  the  assessment  that  spring,  and  made  a 
"temporary  assessment  roll"  of  the  real  and  personal  property  in  the  town- 
ship, within  the  time  required  by  law,  and  which  was  used  by  him  and  the 
board  of  review  as  the  assessment  roll  for  that  year.  Tliat  Peter  S.  Decker 
and  Lewis  Carman  were  appointed  members  of  the  board  of  review,  and  acted 
as  such.  That  the  supervisor  presented  said  roll  to  the  board  of  review  for 
•examination  on  Tuesday  after  the  third  Monday  of  May,  and  that  their  re- 
view was  completed  on  the  fourth  Monday  in  May.  That  the  real  and  per- 
.-flonal  estate  of  plaintiffs  was  assessed  upon  said  roll,  and  that  Mr.  Pryce,  the 
agent  of  plaintiff,  appeared  before  the  board,  and  asked  for  a  reduction  on 
certain  parcels  in  the  assessment,  which  was  granted  by  the  board,  as  an- 
nounced by  them.  That  the  plaintiff  never  had  any  notice  of  any  other  meet- 
ing of  the  board,  or  that  the  valuations  were  changed  after  that,  and  before 
the  roll  went  into  the  hands  of  the  treasurer  for  collection.  That  Supervisor 
Clement  removed  from  the  township,  and  resigned  his  ofiice,  in  July  or  Au- 
gust, and  Charles  Main  was  appointed  and  acted  in  his  place  the  remainder 
of  the  year,  and  received  from  Clement  the  assessment  roll  thus  made  and 
prepared  by  him.  That  at  the  annual  meeting  of  the  board  of  supervisors, 
in  October,  Supervisor  Main  presented  the  roll  to  the  board  for  its  action, 
and  the  board  of  supervisors  returned  it  to  Main  to  have  the  certificate  of  the 
board  of  review  attached,  and  a  roll  was  returned  to  the  board  of  supervisors, 
with  the  certificate  attached,  and  was  adopted  by  the  board  as  the  assessment 
roll  of  said  township,  as  equalized  by  the  board.  That  the  roll  thus  equal- 
ized was  not  the  assessment  roll  presented  to  the  board,  nor  the  one  acted 
•upon  by  the  township  board.  Neither  was  it  a  copy  of  the  same,  but  a  new 
roll,  and  differed  from  the  original  in  several  respects.  It  was  not  upon  the 
same  kind  of  blanks,  contained  a  certificate  of  the  board  of  review,  and  was 
indorsed,  "Assessment  roll  of  the  township  of  Millbrook  for  the  year  1882." 

The  valuation  of  more  than  16  different  descriptions  of  property  had  been 
•changed.  It  contained  several  descriptions  not  mentioned  in  the  original 
roll  at  all,  and  omitted  several  others  which  the  original  roll  contained.  That 
the  original  assessment  roll  is  not  footed;  the  new  one  is.  "That  the  plain- 
tiffs were  non-residents  of  said  township,  but  had  an  office  for  the  transaction 
-of  their  business,  located  on  section  20,  within  the  geographical  limits  of  school- 
district  Xo.  5.  That  they  were  assessed  on  the  assessment  roll  of  said  town- 
ship, which  was  subsequently  carried  onto  the  tax-roll  for  said  year,  the  *  south 
half  of  the  north-east  quarter  of  section  21,*  and  the  valuation  of  the  same 
fixed  thereon  at  <  400.'  That  they  were  also  assessed  with  personal  estate,  and 
its  value  fixed  at  *  10,000.'  That  said  valuation  of  said  personal  estate  was 
not  placed  on  roll  opposite  the  names  of  the  plaintiffs,  nor  opposite  an  entry, 
*  Personal  Estate,*  but  was  placed  opposite  the  said  description  of  land  in  the 
column,  *  Value  of  Personal  Estate,*  and  on  the  tax-roll  the  valuation  of  both 
the  land  and  personal  estate  was  set  down  in  the  column,  *  Value  as  Fixed 
4t>y  the  Board  of  Review,  10,400,'  so  that  the  two  valuations  were  intermin- 
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gled,  and  subsequently  the  taxes  were  spread  on  the  tax-roll  upon  such  inter- 
mingled valuation,  and  a  school  tax  assessed  thereon  in  school-district  No.  2. 
That  said  supervisor  made  a  tax-roll  for  said  township  for  said  year,  and  de- 
livered the  same  to  the  township  treasurer,  which  had  annexed  thereto  the 
warrant  of  the  supervisor  for  the  collection  of  the  same.  That  there  was 
charged  to  the  plaintiffs  on  said  tax-roll  a  total  of  $1,602.59,  taxes  on  the  sev- 
eral descriptions  of  property  assessed  to  them  thereon.  That  said  tax-roll  was 
not  a  copy  of  the  assessment  roll  of  said  township  in  the  following  particulars, 
viz.,  the  taxes  were  not  extended  or  spread  on  the  original  assessment  rolU 
but  were  on  the  new  roll  made  by  the  supervisor  in  October  of  that  year, 
and  equalized  by  the  board  of  supervisors. "  That  the  certificates  of  the  chair- 
man of  the  board  of  supervisors  and  of  the  clerk  of  said  board  are  attached  to 
the  tax-roll,  and  do  not  appear  attached  to  the  original  or  new  assessment 
roll,  nor  does  the  certificate  of  the  supervisor  appear  attached  to  such  original 
roll.  That  five  or  six  descriptions  appear  on  the  original  and  new  assessment 
rolls,  which  are  changed  on  the  tax-roll,  and  one  description  is  assessed  to 
plaintiff  twice  in  the  tax-roll.  Otherwise  than  herein  specified  the  new  as- 
sessment roll  and  the  tax-roll  were  alike.  That  on  the  sixteenth  day  of  Jan- 
uary, 1883,  the  plaintiffs  paid  the  before-mentioned  tax  under  protest  signed 
by  them.  That  the  treasurer  minuted  the  fact  of  such  protest  on  the  tax-rolK 
and  in  the  receipt  given  to  plaintiffs  for  the  taxes,  and  within  30  days  there- 
after the  plaintiffs  brought  this  suit ;  the  protest  being  substantially  as  fol- 
lows: 

''First,  The  board  of  review  of  said  township  did  not,  after  completing  the 
review  of  the  assessment  roll  for  said  township  for  said  year,  nor  did  a  major- 
ity of  said  board,  indorse  tliereon  and  sign  a  statement  to  the  effect  that  the 
same  was  the  assessment  toll  for  said  township  for  said  year  as  provided  by 
law. 

''Second,  The  assessment  roll  of  said  township  for  said  year,  now  in  the 
office  of  the  supervisor  of  said  township,  is  not  the  assessment  roll  made  by 
the  supervisor  of  said  township  and  acted  upon  and  approved  by  the  board  of 
review  of  said  township. 

"Third,  The  tax-roll  now  in  the  hands  of  the  treasurer  of  said  township  is 
not  a  copy  of  the  assessment  roll  of  said  township  for  the  year  1882,  with  the 
taxes  assessed  thereon. 

"Fourth.  That  one  Charles  Main,  acting  as  supervisor,  and  one  Peter  S. 
Decker,  unlawfully  and  illegally  assuming  to  act  as  the  board  of  review  of 
said  township,  and  without  any  power  or  authority  of  law,  did,  on  or  about 
the  eleventh  day  of  October,  1882,  certify  and  indorse  on  the  assessment  roll 
of  said  township  of  Millbrook  as  follows: 

"  'Assessment  roll  of  the  township  of  Millbrook,  for  the  year  1882,  as  ap- 
proved by  the  board  of  review. 
"  'Dated  October  11, 1882. 

**  *  Chables  Main,  Supervisor. 
**  'Feteb  S.  Decker. 

"  'Board  of  Review.* 

"That  said  assessment  roll  was  not,  before  that  date,  certified  to  by  either 
the  supervisor  of  said  township,  or  any  member  of  the  board  of  review. 

"Fifth.  That  the  supervisor  of  said  township,  on  or  about  the  first  day  of 
October,  1882,  illegally,  and  without  any  power  or  authority,  assumed  to  make 
another  assessment  roll  for  said  township,  entirely  different  from  the  one 
made  by  the  supervisor  and  passed  upon  by  the  board  of  review  at  their  reg- 
ular meeting  for  that  year. 

"Sixth.  That  said  supervisor  unlawfully  and  fraudulently  assumed  to  and 
did  make  and  enter  upon  said  pretended  assessment  roll  certain  changes  in. 
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the  assessment  of  said  township,  and  fixed  the  valuation  of  certain  property 
at  different  amounts  from  those  fixed  by  the  supervisor  and  board  of  review 
on  the  assessment  roll  of  said  town;  that  among  the  changes  so  made  were 
those  hereinbefore  stated  and  several  others. 

"Seventh.  That  said  assessment  of  personal  estate  was  not  placed  on  the 
assessment  roll  of  said  township  opposite  the  name  of  White,  Friant  &  Co. 
and  separate  from  the  valuation  of  real  estate,  but  was  intermingled  with  the 
valuation  of  the  S.  i  of  the  N.  W.  \  of  sec.  21,  said  township,  and  so  charged 
on  the  assessment  and  tax  rolls  of  said  township  for  said  year. 

** Eighth.  The  real  and  personal  property  assessed  to  White,  Friant  &  Co., 
in  the  township  of  Millbrook,  for  the  year  1882,  was  fraudulently  valued  by 
the  supervisor  and  placed  on  the  assessment  roll  of  said  township,  and  sub- 
sequently fraudulently  fixed  by  the  board  of  review  at  more  than  its  true  cash 
value,  and  greatly  in  excess  of  the  property  of  residents  of  said  township  of 
proportionate  value. " 

That  the  amount  of  taxes  spread  for  the  year  Is  in  excess  of  the  amount 
authoiized  by  law.  That  the  tax-roll  for  1882  in  said  township  is  illegal  and 
void. 

The  court  further  finds  that  ''the  original  assessment  roll,  so  called,  made 
by  Clifton  H.  Clement,  as  supervisor  of  said  township  for  the  year  1882,  and 
which  was  before  the  township  board  of  review,  and  acted  upon  by  them,  as 
before  stated  in  this  finding,  when  it  came  into  the  possession  of  Charles 
Main,  as  the  successor  in  office  of  the  said  Clifton  H.  Clement,  was  in  that 
condition  that  it  was  deemed  by  said  supervisor  to  be  impossible  for  him  to 
spread  the  taxes  to  be  levied  that  year  thereon,  and  that  thereafter  he,  the 
said  supervisor,  made  the  copy  of  said  assessment  roll  which  is  herein  desig- 
nated as  the  new  roll,  and  which  was  the  assessment  afterwards  presented  to 
and  equalized  by  the  board  of  supervisors  of  said  county,  as  hereinbefore 
stated,  and  that  said  supervisor  spread  the  taxes  thereon  as  stated  in  the  find- 
ings." 

The  following  is  the  finding  upon  the  law:  ''As  conclusion  of  law,  I  find 
that  the  taxes  levied  in  the  township  of  Millbrook  for  the  year  1882  were  ab- 
solutely void,  and  the  plaintiffs  are  entitled  to  recover  against  the  defendant 
the  sum  of  $1,602.59,  and  interest  on  the  same  from  January  16, 1883,  at 
seven  per  cent. " 

The  exception  taken  is  to  this  finding  of  the  law.  The  record  contains 
none  of  the  testimony  given  in  the  case. 

Nothing  can  be  claimed  for  either  side  resulting  from  the  change  of  in- 
cumbents in  the  office  of  supervisor,  but  whatever  was  done  by  Mr.  Main 
must  be  regarded  the  same  as  it  would  have  been  had  there  been  no  change, 
and  Clement  had  continued  supervisor  to  the  end  of  his  term.  The  tax  sought 
to  be  recovered  back  the  court  finds  was  paid  on  the  sixteenth  day  of  Janu- 
ary, 1883,  by  the  plaintiffs.  It  does  not  appear  anywhere  in  the  record  that 
there  was  duress,  or  levy  threatened  or  made,  to  compel  payment,  or  that  the 
collector  ever  demanded  or  asked  for  the  amount  of  the  tax  assessed,  or  any 
p^t  thereof,  before  such  payment  was  made.  Counsel  for  defendant  there- 
fore claims  that  such  payment  was  voluntary,  and  that  plaintiff  cannot  re- 
cover. The  statute  made  it  the  duty  of  the  treasurer  to  call,  during  the 
month  of  January,  upon  the  plaintiffs  at  their  place  of  business  and  demand 
payment  of  the  taxes  assessed  against  the  plaintiffs.  No  such  demand,  how- 
ever, was  made,  and,  without  any  effort,  so  far  as  the  record  shows,  on  the 
part  of  the  ti'easurer  to  collect,  the  plaintiffs  went  to  the  treasurer,  entered 
their  protest,  and  paid  the  tax  now  claimed.  It  is  not  the  protest  that  gives  the 
plaintiff  his  cause  of  action  for  the  taxes  paid,  but  the  illegality  of  the  tax  as- 
sessed. The  protest  does  no  more  than  determine  the  time  from  which  the 
taxes  may  be  recovered,  and  when  the  limitation  of  the  right  to  bring  the  ac- 
tion against  the  township  begins  to  run  for  causes  mentioned  in  the  protest* 
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First  Nat,  Bank  of  Sturgis  v.  Watkins,  21  Mich.  483;  People  v.  East  Sag- 
inaw, 40  Mich.  336.  It  does  not  make  the  payment  involuntary  when  there 
has  been  no  effort  to  collect,  or  demand  for  payment  made,  but  permits  the 
action  to  be  brought,  when  the  payment  is  voluntary,  for  the  causes  men- 
tioned in  the  protest.  Mitchell  v.  Chambers^  43  Mich.  158;  S.  C.  5  N.  W. 
Rep.  57;  Detroit  v.  Martin,  34  Mich.  177.  The  protest  stated  illegalities  suf- 
ficient to  invalidate  the  tax,  and  had  they  all  been  supported  by  the  findings 
the  conclusion  reached  by  the  circuit  judge  would  be  irresistible. 

We  shall  not  attempt  a  consideration  herein  in  detail  of  the  various  irreg- 
ularities and  grounds  of  illegality  stated  in  the' plain tiflTs  protest.  We  will 
only  say  that,  under  the  several  decisions  of  this  court  and  the  findings  in  the 
case,  we  find  no  difficulty  in  holding  the  proceedings  sufficiently  regular  to 
sustain  the  tax  assessed  against  the  plaintiff.  It  is  not  found  that  the  alleged 
changes  in  the  roll,  as  originally  made  and  equalized,  were  fraudulently  made; 
neither  is  it  found  that  they  were  prejudicial  to  the  plaintiffs,  or  that  the  as- 
sessment made  against  the  plaintiffs  was  greater  than  a  reasonably  ratable 
proportion  of  the  burden  of  taxation  for  the  year  1882  should  have  been  borne 
by  them,  or  that  the  plaintiffs  offered  or  tendered  to  the  treasurer  such  amount 
for  their  taxes  for  the  year  1882  as  would  have  been  legal  and  proper  if  cor- 
rectly assessed.  Under  the  facts  found  we  think  the  assessment  must  be  sus- 
tained. Cooley,  Tax'n,  155,  565,  566;  Albany  cfe  Boston  Min.  Co.  v.  Auditor 
General,  37  Mich.  394;  Case  v.  Dean,  16  Mich.  38;  Stockle  v.  Silsbee,  41 
Mich.  617;  S.  C.  2  N.  W.  Rep.  900;  How.  St.  §  84,  p.  1288;  Bird  v.  Per- 
kins, 33  Mich.  29;  Merrill  v.  Humphrey,  24  Mich.  171;  Bell  v.  Ardis,  38 
Mich.  609. 

The  judgment  must  be  reversed,  and  a  judgment  entered  against  plaintiffs 
for  the  costs  of  bqth  courts,  to  be  taxed. 

Champlin  and  Morse,  JJ.,  concurred. 


HANSELMAN  v.  EJREGEL. 
Filed  April  16,  1886. 

1.  Rkplbvik— Exempt  Propebty  of  Wifb— Pending  Gabnishksnt. 

Where  exempt  property  of  a  wife  has  been  held  by  the  party  from  whom  it  was 
purchased  because  of  garnishee  proceedings  against  the  husband  by  a  creditor,  the 
wife  may  maintain  an  action  oi  replevin  before  the  termination  of  the  garnish- 
ment proceedings. 

2.  Same— Damages— Detention— Deliveby. 

When  the  original  detention  of  goods  was  unlawful,  a  subsequent  delivery,  in 
good  faith,  will  not  prevent  the  owner  from  recovering  damages  for  the  detention 
before  such  delivery. 

3.  Same — Damages— Judgment  fob  Value. 

When  the  goods  are  taken  on  the  writ  of  replevin,  and  plaintiff  elects  to  take 
judgment  for  the  value  thereof,  the  measure  of  damages  is  the  value  of  the  prop- 
erty at  the  date  of  the  conversion,  and  interest  upon  such  value  to  date  of  verdi^ 

Error  to  Wayne. 

W,  L.  January,  for  plaintiff.  Walter  Barlow,  for  defendant  and  appel- 
lant. 

Morse,  J.  The  defendant,  on  the  twenty-eighth  day  of  January,  1885» 
sold  to  the  husband  of  the  plaintiff  one  plush  parlor  suit  and  one  marble-top 
table,  for  $90,  taking  his  due-bill  therefor.  The  plaintiff  was  with  her  hus- 
band, and  helped  to  select  the  articles.  After  selection  the  furniture  was 
set  out  to  one  side.  The  next  morning  plaintiff  and  her  husband  went  to  the 
store  of  defendant  to  find  out  why  he  did  not  deliver  the  furniture.    The 


Digitized  by  VjOOQ IC 


Mich.]  HANSELMAN  V.  KRE6EL.  679 

defendant  replied  he  could  not  do  so,  as  one  Valentine  Schroeder  had  gar- 
nished, him.  Mr.  Hanselman  then  said  to  defendant:  "I  don't  see  why  you 
shouldn't  deliver  the  furniture;  it  belongs  tome,  and  is  household  property." 
Schroeder  had  sued  Hanselman,  and  served  a  garnishment  upon  defendant,  the 
same  day  of  the  purchase  of  the  furniture.  Hanselman  confessed  judgment 
in  the  suit  of  Schroeder,  and  the  defendant,  on  the  seventh  day  of  February, 
the  return-day  of  the  writ,  disclosed  that  he  held  in  his  possession  the  afore- 
said furniture,  of  the  value  of  $90,  of  the  goods  and  chattels  of  said  Hansel- 
man. Plaintiff  made  several  demands  of  the  property  of  defendant  orally, 
and  on  the  twelfth  day  of  February  served  a  written  notice  upon  him  that 
the  property  was  exempt  under  the  statute,  and  that  he  must  not  deliver  it  to 
Schroeder  until  a  trial  of  the  garnishee  suit  was  concluded,  as  she  claimed  a 
distinct  interest  in  the  property.  A  second  summons  in  the  garnishee  pro- 
ceedings was  served  upon  defendant  to  show  cause  why  judgment  should 
not  be  entered  against  him  upon  his  disclosure  in  favor  of  Schroeder,  and, 
March  2,  1885,  judgment  in  such  proceedings  was  rendered  in  favor  of  the 
defendant  against  Schroeder.  In  the  mean  time,  and  on  the  nineteenth  day 
of  February,  the  plaintiff  commenced  this  action  of  replevin  against  the  de- 
fendant before  a  justice  of  the  peace,  in  which  suit  the  justice  rendered  judg- 
ment for  the  defendant,  March  14,  1885.  Plaintiff  then  appealed  to  the  cir- 
cuit court  for  Wayne  county,  where  the  case  was  tried  before  a  jury,  and 
judgment  rendered  in  her  faver.  The  plaintiff  perfected  her  appeal  from  jus- 
tice's to  circuit  court,  March  19,  1885.  After  the  judgment  against  her  in 
justice's  court,  and  before  her  appeal,  she  called  at  the  store  of  the  def endant» 
on  the  seventeenth  day  of  March,  1885,  and  again  demanded  the  goods.  The 
defendant  loaded  them  on  his  wagon,  and  his  men  took  them  to  the  plaintiff 
and  her  husband's  house.  About  the  time  the  wagon  with  the  goods  arrived 
at  the  house,  an  officer  came  there,  and,  as  the  furniture  was  unloaded  from 
defendant's  wagon,  seized  the  property  from  the  sldewsdk,  or  in  the  yard  of 
the  house,  under  an  execution  against  plaintiff's  husband  in  favor  of  Schroe- 
der, and  carried  them  away. 

Subsequent  to  this  levy  the  plaintiff  and  her  husband  commenced  a  suit 
against  the  officer  and  Schroeder,  claiming  the  property  as  exempt  from  exe- 
cution, in  which  suit  judgment  was  rendered  against  plaintiff  and  her  hus- 
band. 

The  errors  assigned  by  defendant  all  relate  to  the  instructions  of  the  court 
below  to  the  jury,  and  the  refusal  of  the  circuit  judge  to  charge  as  requested 
by  his  counsel  on  the  trial.  The  request  refused  was  as  follows:  "That  by 
the  plaintiff  and  her  husband  following  the  goods  in  question  into  the  hands 
of  the  officer  who  levied  upon  them,  and  trying  to  recover  them  from  the 
officer  and  Valentine  Schroeder,  in  a  suit  against  them,  she  acquiesced  in  the 
delivery  made  by  the  defendant,  and  is  now  estopped  from  denying  that  a 
delivery  was  made  by  him." 

The  portions  of  the  charge  objected  to  by  defendant  are :  First,  That  plain- 
tiff had  a  right  to  commence  her  suit  while  the  garnishee  proceedings  were 
pending.  Second,  The  court  below  erred  in  charging  the  jury  that  if  there 
was  any  understanding  and  arrangement  between  the  defendant  and  the  of- 
ficer, whereby  the  possession  of  the  goods  in  question,  instead  of  passing  from 
the  defendant  to  the  Hanselmans,  should  pass  from  the  defendant  to  the  offi- 
cer, and  that  such  delivery  took  place  to  the  officer  in  purauance  of  that  ar- 
rangement, then  the  jury  might  find  that  there  was  no  delivery  in  fact  or  in 
law  to  the  Hanselmans.  Third,  The  court  below  erred  in  submitting  to  the 
jury  the  question  as  to  whether  there  was  a  collusion  between  defendant  and 
the  officer  that  the  officer  was  to  levy  on  the  goods  in  question  at  the  time  de- 
fendant delivered  them  at  Hanselman's  house.  Fourth,  The  court  below 
erred  in  instructing  the  jury  that  they  might  find  an  unlawful  detention  of 
she  property.    Fifth,  In  charging  the  jury  as  follows:   "I  think  the  jury  may 


Digitized  by  VjOOQ IC 


680  THE  NORTHWESTERN  REPORTER*  [Mich. 

find  that  there  was  an  unlawful  detention  of  the  property,  and  assess  the 
damages,  and  determine  the  value  of  the  property,  unless  it  be  admitted  liere.  *' 

The  bringing  of  the  second  replevin  suit  against  the  officer  and  Schroeder 
was  not  inconsistent  with  plaintiff's  claim  against  defendant.  By  some  sharp 
practice  upon  the  part  of  the  defendant,  the  property  could  not  be  found  at 
the  time  of  the  service  of  her  writ  of  replevin.  She  might  well  have  preferred 
the  possession  of  the  property  to  a  judgment  for  its  money  value,  and  when 
she  saw  it  in  the  possession  of  another  party,  had  a  right  to  endeavor  to  re- 
claim it  as  against  such  person  without  abandoning  her  suit  against  defend- 
ant. If  the  property  had  been  delivered  to  her  under  her  writ  in  the  first 
instance,  and  had  been  in  her  possession  at  the  time  of  the  levy  by  the  of- 
ficer, she  would  certainly  have  had  a  right  to  bring  replevin  against  the  of- 
ficer, or  to  have  sued  him  in  trespass,  without  abating  her  original  suit  against 
defendant;  and  as  she  accepted  no  delivery  from  the  defendant,  she  was  at 
liberty  to  follow  the  officer,  and  endeavor  to  get  possession  of  the  furniture 
without  thereby  discharging  the  defendant  from  the  wrong  he  had  before 
done  her  in  refusing  to  deliver  the  property  in  the  first  place.  The  suit  at 
bar  must  be  considered  as  having  been  pending  at  the  time  this  attempted 
delivery  was  made,  and  we  cannot  see  why  her  conduct  in  bringing  replevin 
against  the  officer  can  alter  the  status  of  the  parties  in  this  suit,  which  must 
be  determined  by  their  rights  when  the  case  was  commenced.  If  she  had  re- 
covered the  property,  that  fact  could  have  been  received  in  mitigation  of 
damages;  but  failing  to  get  it,  her  action  has  not  prejudiced  the  defendant  in 
any  way.  She  has  done  nothing  that  can  be  urged  in  the  way  of  an  estoppel 
of  her  right  to  still  proceed  against  the  defendant.  Neither  by  her  words  nor 
her  conduct  has  she  given  the  defendant  cause  to  believe  that  she  had  no 
claim  against  him  for  the  property,  nor  has  he  been  induced  to  do,  or  not  to 
do,  anything  to  his  disadvantage  by  her  pursuit  of  the  officer.  The  action 
against  him  was  begun  before  the  seizure  under  the  levy  was  made,  and  all 
that  he  has  done  of  which  she  complains,  or  for  which  she  seeks  a  remedy  in 
this  suit,  was  done  before  she  brought  suit  against  the  officer,  and  whatever 
redress  she  has  sought  or  obtained  in  the  case  at  bar  has  not  been  affected  by 
her  acts  subsequent  to  the  bringing  of  her  suit  against  defendant.  Nor  under 
the  charge  of  the  court  as  given  were  defendant's  rights  impaired  in  the  slight- 
est degree  by  her  attempt  to  reclaim  the  property  from  the  levy.  In  fact,  if 
she  had  succeeded,  he  would  have  been  benefited  to  the  extent  of  the  value  of 
the  property  in  this  action. 

It  is  further  urged  that  plaintiff  had  no  right  to  bring  her  suit  while  the 
garnishee  proceedings  were  pending  against  the  property  in  question  as  the 
goods  and  chattels  of  her  husband.  It  is  claimed  because  she  does  not  claim 
the  furniture  in  her  own  sole  right,  but  as  the  exempt  houshold  goods  of  her 
husband  under  the  statute,  the  bar  of  the  garnishee  statute  attaches  to  her  as 
it  would  to  her  husband.  The  statute  reads:  "No  suit  shall  be  maintained 
or  recovery  had  by  such  defendant  [in  the  principal  suit]  against  the  gar- 
nishee for  the  amount  of  money  sworn,  proved,  or  admitted  to  be  due  from 
such  garnishee  to  the  defendant,  or  for  the  property,  or  the  value  thereof, 
money,  or  effects,  in  the  hands  of  such  garnishee,  as  aforesaid,  while  such 
proceeding  is  pending."  There  was  no  dispute  upon  the  trial  of  the  case  as 
to  the  nature  of  the  property.  No  question  was  raised  as  to  its  being  ex- 
empt, and  the  whole  trial  proceeded  upon  the  theoi-y  that  it  was  exempt  as 
household  property.  The  proceedings  under  the  garnishee  statutes  are  in 
derogation  of  the  common  law.  Not  only  must  the  statutes  be  strictly  con- 
strued, but  there  is  no  authority  for  any  action,  or  prohibition  of  action,  out- 
side of  them.  The  statute  above  quoted  does  not,  by  its  terms,  forbid  the 
pendency  of  this  suit  by  the  wife.  The  remedy  given  her  does  not  depend 
upon  the  action  of  her  husband.  He  has  no  more  power  to  defeat  her  rights 
in  the  premises  than  any  other  person.    She  may  join  him  in  her  suit,  it  is 
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true,  if  she  choose,  but  she  is  not  obliged  to  do  so.  She  has  a  perfect  ri^ht 
of  action  in  her  own  name  independent  of  what  he  may  see  fit  to  do.  If  he 
cannot  defeat  her  action  or  destroy  her  rights,  certainly  no  person  claiming 
under,  through,  or  by  him  ought  to  be  allowed  to  do  so.  To  place  the  bar  of 
the  statute,  which  in  terms  only  applies  to  her  husband,  in  her  path,  would 
defeat  the  exemption  the  law  gives  her,  and  place  her  right  to  household 
goods  at  the  mercy  of  his  creditors.  The  court  was  therefore  right  in  re- 
fusing to  instruct  the  jury  that  she  had  no  right  to  commence  this  action  be- 
cause of  the  pendency  of  the  garnishee  proceedings.  Ingersoll  v.  Gage,  47 
Mich.  121 ;  S.  C.  10  X.  W.  Rep.  135. 

In  regard  to  the  instructions  of  the  court  as  to  the  delivery  of  the  goods, 
or  pretended  delivery,  at  the  house  of  defendant,  the  charge  was  proper. 
There  was  evidence  tending  to  show  a  collusion  and  arrangement  between 
the  defendant  and  the  officer  to  make  a  sham  delivery,  really  for  the  benefit 
of  Schroeder.  The  jury  found  specially,  upon  a  properly  submitted  question, 
that  the  intention  of  the  defendant  was  to  make  a  pretended  delivery  of  the 
property  to  the  Hanselsmans,  but  really,  at  the  time  of  and  by  such  pre- 
tended delivery,  to  pass  the  property  into  the  hands  of  the  officer  holding 
Schroeder*8  execution  against  the  husband.  In  such  case,  it  would  not  be  a 
delivery  to  her  in  fact  or  in  law.  The  question  of  delivery,  however,  under 
our  view  of  the  case,  would  only  affect  the  amount  of  damages,  as  it  could 
not,  if  delivered  in  good  faith,  be  a  bar  to  relief  for  the  original  wrong. 
The  jury  also  found,  specially,  that  there  was  no  delivery. 

The  court  did  not  err  in  charging  the  jury  that  they  might  find  an  unlaw- 
ful detention  of  the  property.  The  goods  being  conceded  for  the  purposes  of 
the  trial  to  be  exempt,  and  she  having  a  right  to  bring  her  suit  for  them, 
notwithstanding  the  garnishee  proceedings,  the  original  detention  was  un- 
lawful, and  a  subsequent  delivery  in  good  faith  could  not  prevent  her  recov- 
ering for  the  damage  of  the  detention  before  such  delivery.  Hammer  v.  WiU 
sey,  17  Wend.  92;  Voshurghw.  Welch,  11  Johns.  175;  Gibhsy.  Chase,  10  Mass. 
128;  Otis  V.  Janes,  21  Wend.  394. 

The  statement  of  the  court  that  they  might  find  the  value  of  the  property 
at  $90  was  made  upon  the  admission  of  one  of  defendant's  counsel  that  such 
was  the  value. 

The  jury,  finding  specially  that  there  was  no  delivery  of  the  property,  were 
/Warranted  in  bringing  in  a  verdict  for  the  value  of  the  same  at  $90  against 
the  defendant. 

The  jury  also,  under  the  charge  of  the  court,  found  the  damages  for  the 
detention  of  the  property,  at  a  fair  use  for  the  same,  to  be  the  sum  of  $25. 
The  goods  not  being  taken  upon  the  writ  of  replevin,  and  the  plaintiff  pro- 
ceeding for  damages,  it  is  claimed  that  the  recovery  of  the  same  is  governed 
by  the  same  principles  which  apply  in  an  action  of  trover,  and  that  the  amount 
of  damages  should  have  been  limited  to  the  value  of  the  goods,  and  the  inter- 
est thereon  from  the  date  of  detention  to  the  time  of  verdict.  Our  statute 
authorizing  the  proceeding  in  case  the  property  is  not  taken  upon  the  writ, 
providei^  that  the  plaintiff  may  proceed  in  the  action  for  the  recovery  of  the 
property  or  ths  value  thereof.  How.  St.  §  8327.  "In  case  he  shall  recover 
upon  the  whole  record,  he  shall  be  entitled,  in  addition  to  his  damages  and 
costs,  to  a  further  judgment  that  such  goods  and  chattels  be  replevied  and 
delivered  to  him  without  delay,  or,  in  default  thereof,  that  such  plaintiff  do 
recover  from  the  defendant  the  value  of  such  goods  and  chattels  as  the  same 
shall  have  been  assessed."  How.  St.  §  8343.  The  execution  commands  the 
sheriff  to  levy  and  collect  the  damages  and  costs  as  in  other  executions  against 
property,  and  also  to  replevy  the  goods  and  chattels,  if  they  can  be  found 
within  his  county,  and  deliver  them  to  plaintiff.  If  not  found,  then  he  is  to 
levy  the  value  of  the  same,  and  collect  with  the  damages  and  costs.  How. 
St.  §  8344. 
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It  is  claimed  by  plaintiff's  counsel  that  the  use  of  the  word  "damages"  in 
tliis  connection,  in  the  last  two  sections  of  the  statute  cited,  plainly  implies 
that  the  matter  of  damages  is  to  be  kept  distinct  and  separate  from  the  value 
of  tlie  property,  or  the  interest  thereon,  and  is  to  be  considered  and  found  the 
same  us  if  the  property  had  been  recovered  upon  the  writ  of  replevin.  It  will 
be  seen  by  the  statute-first  cited  (How.  St.  §  8327)  that  the  plaintiff  may  elect 
to  recover  the  property  or  the  value  thereof.  The  record  sliows  that  upon 
the  trial  the  plaintiff  elected  to  take  a  judgment  for  the  value.  The  authori- 
ties seem  to  be  uniform  that  in  such  case  the  measure  of  damages  is  the  value 
of  the  property  at  the  date  of  conversion,  and  interest  upon  such  value  to  date 
of  verdict.  Cow.  Treat.  (5th  Ed.)  §  622;  Wells,  liepl.  §§  520,  537,  543,  580; 
McGavocJc  v.  Chamberlain,  20  111.  220;  Allen  v.  Fox,  51  N.  Y.  564;  Garrett 
V.  Wood,  3  Kan.  231 ;  Brewster  v.  SUliman,  38  N.  Y.  423 ;  Brizsee  v.  Mayhee^ 
21  Wend.  144. 

We  think  the  rule  thus  established  to  be  the  correct  one,  and  applicable  in 
the  case  at  bar.  The  plaintiff  cannot  elect  to  treat  the  title  of  the  property 
as  having  passed  to  the  defendant  by  suing  for  its  value,  and  at  the  same 
time  claim  the  use  of  it  as  if  it  were  hers.  It  is  only  while  it  is  her  property 
that  she  can  claim  compensation  for  its  use;  and  the  rule  is  a  fair  and  reason- 
able one  as  applied  to  the  case  at  bar.  The  law  in  replevin  usually,  as  in 
other  actions,  in  the  absence  of  fraud  or  malice,  simply  aims  at  a  just  com- 
pensation in  damages,  the  object  being  to  restore  the  plaintiff,  as  far  as  pos- 
sible, to  the  condition  she  was  in  before  the  act  complained  of  was  commit- 
ted. Wells,  Repl.  §  530.  If  she  had  enjoyed  the  use  of  the  furniture,  for 
which  use  she  received  $25  by  the  verdict  and  judgment  in  this  case,  the 
property  would  have  necessarily,  from  its  nature,  been  decreased  in  its  value 
by  such  use.  By  this  verdict  and  judgment,  then,  she  receives  the  full  value 
of  the  property  when  new,  and  $25  in  addition  thereto.  A  fair  compensa- 
tion to  her  at  the  date  of  the  wrong  would  have  been  the  payment  to  her  of 
the  value  of  the  property,  so  that  she  could  have  obtained  like  goods  of  like 
value,  or  a  delivery  of  the  goods  to  which  she  was  entitled  by  her  husband's 
purchase.  Therefore  it  seems  to  me  that  the  fair  rule  of  damages  would  be 
the  $90,  and  the  interest  thereon. 

The  verdict  and  judgment  should  have  been  for  the  value  of  the  property 
as  found,  $90,  and  interest  at  7  per  cent,  from  the  nineteenth  day  of  March, 
1885,  to  the  date  of  the  verdict,  September  26,  1885. 

As  this  is  a  mere  matter  of  computation,  judgment  will  be  entered  in  this 
court  in  favor  of  the  plaintiff  and  against^the  defendant  for  the  $90,  and  in- 
terest from  March  19, 1885,  to  date,  amounting  in  all  to  $96.75,  with  costs  of 
this  court  to  defendant  and  of  the  court  below  to  plaintiff. 

(The  other  justices  concurred.) 


CiooTTE  ©.  Church  of  St.  Annb. 

Filed  April  15,  1886. 

1.  COBPOBATIONS — CONTBACT — CONSTRUCTION. 

Corporations,  whatever  may  be  their  character,  are  placed  upon  the  same  footinjf, 
in  regard  to  their  contracts  and  the  implication  upon  which  tney  may  be  based.  a» 
natural  persons. 

2.  Rbliqious  Corporation— Tbottbe— Compensation— Sebv ices  as  Attorney. 

An  attorney  at  law  who  is  a  trustee  of  a  church  mav  be  employed  by  his  co-trus- 
tees to  render  professional  services  for  the  church,  and  become  entitlea  to  compen- 
sation therefor. 

3.  Contract — Implied  Promise  to  Pay  fob  Sebvices — Gbatuitoub  Sebyices. 

The  simple  fact  that  services  are  rendered  does  not  raise  a  liability  on  the  part  of 
the  person  for  whom  they  are  rendered,  even  thoup^hdone  at  his  reouest,  if  the  cir- 
cumstances are  such  as  to  repel  the  inference  that  compensation  is  to  be  made. 
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When  services  are  performed  from  kindly  motives,  and  with  charitable  intentions, 
the  law  will  not  imply  a  promise  to  compensate  for  them. 
4.  Religious  Corporation — ^Action  for  Services — Evidence — Custom. 

Where  a  trustee  saes  for  services  rendered  a  corporation,  evidence  is  admissible 
to  show  tliat  it  was  the  custom  of  the  corporation  to  pay  for  such  services. 
6.  Same— Admissions  of  Trustees. 

The  individual  recognition  of  trustees  of  the  right  to  compensation  of  one  of 
them  is  not  admissible,  though  their  actions  and  admissions  in  their  official  capac- 
ity would  be. 

Error  to  Wayne. 

Alfred  Rtisaelly  for  plaintiff.    F»  A.  Baker,  for  defendant  and  appellant. 

Sherwood,  J.  This  suit  was  commenced  in  the  circuit  court  for  the  county 
of  Wayne  on  the  twenty-first  day  of  December,  1881.  The  action  is  assump- 
sit on  all  the  common  counts,  and  the  plaintiff ^s  bill  of  particulars  is  made 
up  of  the  following  items: 

To  services  rendered  by  plaintiff  from  1872  to  1876,  for  said  defendant, 
in  obtaining  a  release  of  lease  made  by  the  trustees  of  said  church  to 
Frederick  liese,  in  1834,  of  the  tract  of  land  known  as  the  square  on 
which  St.  Anne^s Church  stands;  also  of  land  known  as  the  *'Monier 
Lot, "  on  the  south-east  corner  of  Randolph  and  Ck)ngress  streets,  -    $5,000 

To  services  rendered  from  1872  to  1876,  in  settlement  of  matters  in  dis- 
pute between  said  corporation  and  Casper  H.  Borgess,         -         -      5,000 

To  services  in  procuring  release  of  lease,  made  thirteenth  of  March, 
1859,  by  Peter  Paul  Lefevre,  to  the  Sisters  of  Charity,  and  also  re- 
lease of  lease  made  twelfth  October,  1865,  by  said  Peter  Paul  Lefe- 
vre to  said  Sisters  of  Charity,  -  •  -  .  -      5,000 

The  defendant  pleaded  general  issue,  with  notice  of  the  statute  of  limita- 
tions. Trial  was  had  at  the  circuit  in  the  month  of  October,  1885,  resulting 
in  a  verdict  and  judgment  for  the  plaintiff  for  the  sum  of  $3,000.  The  case 
is  brought  to  this  court  by  writ  of  error  for  review  on  bill  of  exceptions. 

The  plaintiff  is  an  attorney  at  law  in  Detroit,  where  he  has  resided  many 
years.  The  defendant  is  a  religious  corporation,  organized  under  the  act  of 
1807,  adopted  April  3  of  that  year  by  the  governor  and  judges.  4  Supp» 
Terr.  Laws,  16;  1  Terr.  Laws,  209.  St.  Anne's  Church  is  the  oldest  church 
organization  in  the  state,  and  the  society's  first  house  of  worship  was  erected 
by  Cadillac  in  1701.  Fanners'  History  of  Detroit,  527.  The  congregation 
organized  as  a  corporation  under  the  statute  on  the  twelfth  day  of  April.  1807^ 
as  stated.  By  the  articles  of  incorporation  the  management  of  the  affairs  of 
the  corporation  was  vested  in  the  curate  of  the  parish  and  four  trustees,  and 
it  is  therein  stated  that  '*the  curate  and  two  of  the  four  trustees,  or  three  of 
the  trustees  with  his  consent,  shall  suffice  to  act  and  pass  all  proper  decrees.'^ 
The  trustees,  ''according  to  immemorial  custom,"  were  to  be  "elected  for 
four  years  by  the  assembly  of  the  former  trustees,  **  etc.  These  articles  are 
still  in  force,  and,  together  with  the  act  of  1807,  constitute  the  organic  law 
of  the  corporation. 

The  church  organization,  it  will  be  observed,  is  made  up  of  three  elements: 
(1)  Members  of  the  congregation  who  have  never  been  trustees;  (2)  former 
trustees,  who  are  known  as  old  or  ancient  trustees,  being  those  who  have 
once  been  one  of  the  four  trustees:  and  (3)  the  four  trustees  constituting  the 
board  for  the  time  being,  and  known  as  active  trustees.  Whenever  a  term 
expires,  or  a  vacancy  occurs,  the  ancient  and  active  trustees  together  elect  a 
successor.  Edward  Y.  Cicotte  was  first  elected  a  trustee  in  1837  or  1838,  and 
has  been  one  of  the  ancient  trustees  ever  since,  and  has  acted  as  such,  more 
or  less.  A  meeting  of  the  "old  and  new  trustees"  was  held  sometime  on  or 
between  the  twenty-fifth  day  of  December,  1870,  and  the  thirty-first  day  of 
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December,  1871,  at  which  the  first  action  involved  in  this  case  was  taken. 
The  exact  date  of  this  meeting  is  not  known. 

Cicotte  claimed,  in  making  out  his  case  before  the  jury,  that  he  was  em- 
ployed by  the  curate,  the  president  of  the  corporation,  to  do  three  things: 
(1)  To  procure  from  the  bishop,  who  had  a  lease  for  999  years,  dated  in  1834, 
the  title  to  lands  of  the  church,  worth  at  least  $200,000;  (2^  to  cancel  a 
balance  of  about  $28,000,  due,  on  account  of  $103,000,  to  the  bishop;  (3)  to 
c^incel  a  lease  held  by  the  Sisters  of  Charity  of  property  owned  by  the  corpo- 
ration ;  that  he  was  engaged  several  years  in  this  business,  and  finally  ac- 
complished it ;  that  all  the  corporators  were  aware  of  the  employment  and 
the  performance  of  the  services,  and  that  he  expected  pay;  that  he  associ- 
ated Prof.  Wells,  a  counselor  at  law,  with  himself,  and  the  curate  paid  him; 
iind  that  the  curate  also  paid  Oicotte's  expenses,  and  said  that  he  deserved 
Bomething,  but  never  would  pay,  out  of  pique,  which  arose  from  the  fact  that 
Cicotte  was  opposed  to  selling  the  land. 

The  record  shows  that  the  defendant  is  not  only  an  ancient  trustee,  but 
that  on  the  thirty-first  day  of  December,  1871,  he  was  elected  for  the  term  of 
four  years,  and  at  the  expiration  of  that  term  he  was  re-elected  for  another 
term  of  four  years.  During  the  entire  existence  of  this  church,  until  about 
the  year  1875,  it  held  the  title  to  its  church  property.  It,  however,  executed 
a  lease  of  the  same  to  the  bishop  of  Detroit  on  the  first  day  of  May,  1834,  for 
the  period  of  999  years.  In  consequence  of  difference  between  the  church  and 
bishop  of  Detroit,  it  was  thought  desirable,  upon  some  suitable  terms,  to  make 
a  surrender  of  the  lease,  and  place  the  title  to  the  property  in  the  bishop,  and 
at  the  same  time  adjust  an  indebtedness  of  the  church  to  the  bishop,  claimed 
by  him  to  exist.  The  initiative  In  the  matter  was  taken  sometime  during  the 
year  1871,  at  a  meeting  of  the  trustees,  in  which  the  following  appears  in  its 
recorded  proceedings:  "A  committee  was  appointed  by  said  meeting  to  meet 
a  committee  appointed  by  the  Bight  Reverend  Bishop  Borgess.  to  confer  with 
-each  other  in  respect  to  matters  in  difference  existing  between  the  corpora- 
tion of  St.  Anne's  and  a  lease  given  by  said  corporation  to  the  Right  Reverend 
Bishop  Frederick  Bese,  May  1, 1834.  *  The  pei-sons  appointed  in  behalf  of  said 
•corporation  of  St.  Anne*s  were  Alex.  Chapoton,  Sr.,  Antoine  Morass,  and 
Edward  Y.  Cicotte;  the  Right  Reverend  Bishop  Borgess  having  previously 
invited,  by  written  communication,  addressed  to  the  trustees  of  said  corpora- 
tion, soliciting  them  to  appoint  a  committee  for  the  above-mentioned  purpose. " 
This  record  is  signed  by  E.  V.  Cicotte  and  13  other  persons,  including  Rever- 
•end  Father  Anciaux,  the  curate. 

This  appears  to  be  all  the  record  showing  there  is  in  the  case  relating  to 
Any  request  or  employment  of  the  defendant  on  the  part  of  the  church  or  its 
trustees  to  perform  the  services  for  which  the  judgment  in  this  case  has 
been  rendered.  The  defendant's  counsel  claim  that  the  plaintiff,  at  the 
time  the  alleged  service  was  performed,  was  an  active  trustee,  and  that 
whatever  he  did  was  done  in  that  capacity,  in  furtherance  of  a  religious  and 
charitable  object,  and  gratuitous ;  that  as  trustee,  and  a  member  of  an  ap- 
pointed committee,  he  had  no  right  to  employ  himself  to  perform  the  serv- 
ice for  which  he  claims  ;  that  neither  had  the  curate  any  authority  to  make 
a  contract  with  the  plaintiff  for  the  service  for  which  he  claims;  that  there 
was  no  contract,  either  express  or  implied,  between  the  parties;  and  that 
the  relation  of  the  parties  were  such  as  to  repel  any  presumption  to  that 
effect 

The  circuit  judge  was  asked  to  instruct  the  jury  to  return  a  verdict  for  the 
defendant.  We  do  not  think  the  case  one  proper  for  this  instruction.  It  is 
well  settled  that  corporations,  whatever  may  be  their  character,  are  placed 
upon  the  same  footing  in  regard  to  their  contracts,  and  the  implications  upon 
which  they  may  be  based,  as  natural  persons.  McCracken  v.  Halsey  Co,,  24 
N.  W.  Rep.  104;  Ang.  Corp.  §§  246,  329;  Cape  Sable  Co.'s  Case,  3  Bland, 
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606;  Runt  v.  San  Frannisco,  11  Cal.  250;  Chesapeake  <ft  0,  Canal  Co.  v. 
Knapp,  9  Pet.  541;  Poultny  v.  Wells,  1  Aiken,  180;  Chestnut  Hill  Turn- 
pike Co.  V.  Butter,  4  Serg.  &  R.  16;  Dunn  v.  St,  Andrew's  Church,  14  Johns. 
118;  Baptist  Church  v.  Mulford,  8  K.  J.  Law,  182;  Hayden  v.  Middlesex 
Turnpike,  10  Mass.  397. 

The  defendant  was  an  attorney  at  law,  and  I  think  he  might  have  been 
employed  in  his  professional  capacity  to  do  the  work  he  has  charged  for  in  his 
bill  of  particulars.  He  testifies  that  he  declined  to  act  as  one  of  the  trustees 
in  the  matter  in  which  he  claims  to  have  performed  the  service  for  which  he 
seeks  payment.  Certainly,  the  services  were  not  such  as  he  was  obliged  to 
perform,  either  a3  committee-man  or  trustee,  nor  were  they  against  the  inter- 
est of  the  church  for  which  they  were  performed.  What  was  done  through 
his  agency  seems  not  to  be  complained  of  by  St.  Anne's  Church,  and  there 
were  undoubtedly  special  reasons  why  he  was  earnestly  requested  by  the  pas- 
tor to  act  as  committee-man,  or  in  some  capacity  to  aid  in  bringing  about  an 
accommodation  of  the  difficulties  between  the  corporation  and  the  bishop.  ' 
There  is  no  intimation  of  fraud  or  collusive  conduct  on  the  part  of  the  plain- 
tiff, nor  that  his  services  were  not  valuable.  The  case  in  which  the  services 
were  rendered  does  not  show  a  sale  of  the  property  to  one  of  the  trustees,  nor 
to  a  member  of  the  committee;  neither  does  it  show  the  plaintiff  acting  in 
any  save  in  a  fiduciary  or  trust  capacity  in  the  services  he  performed. 

While  he  was  not  acting  as  a  trustee  in  what  he  did  for  which  he  claims 
pay,  he  acted  for  them;  and  if  there  was  a  number  sufficient  to  act  without 
his  participation  in  the  matter,  there  was  no  legal  objection  to  their  making 
a  special  contract  with  him  to  perform  the  service.  They  certainly  had  the 
power  so  to  do  under  their  charter  and  articles  of  association.  People  v. 
Overyssel,  11  Mich.  222,  opinion  by  Justice  Campbell;  Mayor  of  Niles  v. 
Muzzy,  33  Mich.  61;  Seminary  v.  Kiefer,  43  Mich.  105;  S.  C.  4  N.  W.  Rep. 
636;  Chandler  v.  Monmouth  JSank,  13  N.  J.  Law,  255;  Gardner  v.  Butler, 
30  N.  J.  Eq.  702,  721. 

If  the  services  claimed  could  be  recovered  for  under  a  special  contract,  there 
can  be  no  good  reason  given,  I  apprehend,  why  an  implied  liability  may  not 
arise  for  the  performance  of  such  service,  unless  there  is  something  in  the 
circumstances  of  the  case  which  necessarily  repels  or  excludes  such  implica- 
tion. The  simple  fact  that  services  are  rendered  does  not  raise  a  liability  on 
the  part  of  the  person  for  whom  they  are  rendered,  even  though  done  at  his 
request,  if  the  circumstances  are  such  as  to  rebut  the  inference  that  compen- 
sation is  to  be  made.  When  services  are  performed  from  kindly  motives,  and 
with  charitable  intentions,  the  law  will  not  imply  a  promise  to  compensate 
for  them.  Woods  v.  Ayres,  39  Mich.  345;  Coe  v.  Wager,  42  Mich.  49;  S.  C.  3 
N.  W.  Rep.  248;  VanBuren  v.  H^ormed  Church,  62 Barb.  495;  Lee  v.  Lee, 
6  Gill  &  J.  316;  Palmer  v.  Haverhill,  98  Mass.  487;  Watson  y.  Stever,  25 
Mich.  386. 

The  evidence  in  this  case,  though  strongly  tending  to  show  gratuitous  serv- 
ices on  the  part  of  plaintiff,  was  not  conclusive  upon  the  subject  It  was 
proper  to  be  submitted  to  the  jury,  and  their  finding  is  against  the  defendant, 
and  must  stand  unless  error  has  been  committed  by  the  court  in  its  rulings 
or  in  the  charge. 

The  case  should  have  been  submitted  fully  upon  the  theory  of  both  sides. 
The  evidence  is  clear  that  there  was  no  express  contract  for  compensation  to 
the  plaintiff,  consequently  the  plaintiff  was  necessarily  compelled  to  rely  upon 
the  fiicts  and  circumstances  entirely  to  make  out  this  branch  of  his  case,  and 
anything  which  would  tend  to  contradict,  explain,  or  in  any  way  weaken  or 
modify,  the  plaintiff's  testimony  should  have  been  permitted  to  go  to  the  jury 
on  the  part  of  the  defense.  The  witness  Lafferty,  we  think,  should  have 
been  allowed  to  answer  the  following  question:  ''Will  you  inform  us  whether 
or  not  it  has  been  customary  for  the  corporation  to  pay  trustees  for  services 
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rendered  by  them?"  It  was  claimed  by  defendant's  counsel  that  it  was  in 
that  capacity  these  services  were  rendered,  and  the  custom  would  certainly 
have  a  tendency  to  show  how  the  parties  understood  the  question  of  compen- 
sation when  the  work  was  requested  and  being  done.  It  was  error  to  exclude 
it.  A  similar  question  was  propounded  to  witness  Eli  Barkume,  viz.:  "Will 
you  state  whether  or  not  it  has  been  customary  for  the  trustees  to  receive 
compensation  for  such  services?"  The  answer  to  this  question  was  errone- 
ously excluded  for  the  same  reason.  It  was  but  a  fair  presumption  that  Mr. 
Cicotte  rendered  his  services  upon  the  customary  conditions  of  the  other  trus- 
tees in  like  cases.  All  the  other  questions  of  like  import  should  have  been 
permitted  to  be  answered.  The  conversations  the  plaintiff  had  with  Father 
Anciaux  and  with  Eli  Barkume  about  the  sales  of  property  to  Bagly,  and  to 
the  Bagly  estate,  were  irrelevant  and  hearsay,  and  improperly  admitted.  The 
individual  recognition  of  the  trustees  to  the  right  of  plaintiff  to  compensation 
was  incompetent,  and  should  have  been  excluded.  Their  actions  and  do- 
ings and  sayings  in  their  ofllcial  capacity  would  have  been  quite  proper.  The 
statements  of  the  curate  were  also  inadmissible  relating  to  that  subject,  upon 
the  same  ground. 

Upon  the  defendant's  theory  that  the  services  of  plaintiff  were  gratuitous, 
and  that  there  was  nothing  in  the  facts  or  circumstances  from  which  a  con- 
tract for  pay  could  be  implied,  we  think  the  following  requests  should  have 
been  given:  "(11)  If  the  performance  of  the  work  was  voluntary,  and  both 
sides  supposed  the  service  was  given  spontaneously,  from  a  desire  to  promote 
a  cause  the  plaintiff  had  at  heart,  no  agreement  to  pay  can  be  implied.  (12) 
If  the  work  was  done  under  circumstances  justifying  the  belief  that  no  charge 
was  intended,  there  is  no  liability  to  pay.  (13)  If  the  relations  of  the  parties, 
the  nature  of  the  service,  and  all  the  pertinent  facts,  show  that  the  plaintiff 
was  not  working  for  money,  and  that  the  church  did  not  understand  that  pay 
was  to  be  exacted,  none  can  be  demanded."  We  do  not  think  the  substance 
of  these  is  found  in  the  general  charge  of  the  court. 

The  question,  under  the  testimony  presented  in  the  record,  as  to  the  power 
of  the  curate  to  make  any  contract  for  the  purpose  it  is  claimed  he  did,  is 
exceedingly  doubtful,  and  that  the  evidence,  while  it  is  incomplete  as  to  the 
ratification  of  what  the  plaintiff  did  in  the.  business  intrusted  to  the  com- 
mittee, it  is  even  less  satisfactory  as  to  any  understanding  as  to  paying  for  the 
services  rendered,  either  express  or  implied. 

The  further  consideration  of  this  subject  is  unnecessaiy,  as  the  errors  men- 
tioned render  a  reversal  necessary,  and  a  new  trial  will  be  granted. 

(The  other  justices  concurred.) 


Blodgett  t>.  City  of  Muskegon. 

Filed  April  15,  1886. 

Taxation — Pabtnebship  — Pbopkbty  in  thk  Hands  of  a  Surviving  Paetneb  Taxable 
IN  FiBM  Name. 

When  a  partnership  has  been  dissolved  by  the  death  of  one  of  the  partners,  the 
title  to  the  property  vests  in  the  surviving  partner  for  the  purpose  or  winding  up 
the  partnership  business;  yet  such  property  of  the  partnership  is  properly  hsted 
for  taxation  in  the  firm  name.  Campbell,  C.  J.,  concurred  in  afflnmng  the  judg- 
ment, but  dissents  from  the  opinion. 

Error  to  Muskegon. 

N'orris  &  Uhl,  for  plaintiff  and  appellant.    William  Carpenter,  for  defend- 
ant 

Morse,  J.    This  is  an  action  in  assumpsit  to  recover  taxes  paid  upon  per- 
sonal property  assessed  to  "Blodgett  &  Byrne,''  the  same  having  been  paid 
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under  protest  after  levy.  The  firm  of  Blodgett  &  Byrne  (before  the  death  of 
Byrne)  were  doing  business,  and  had  a  saw-mill  and  olBce,  in  the  city  of 
Muskegon.  Byrne  died  in  January,  1882.  The  taxes  for  tiiat  year  were  as- 
sessed in  Muskegon  in  the  name  of  Blodgett  &  Byrne,  and  were  paid  without 
any  demur  or  protest.  There  is  no  showing  in  the  record  as  to  the  taxes  of 
1883.  In  1884  the  real  estate  in  Muskegon  was  assessed  to  "Blodgett  & 
Byrne/'  but  there  is  no  complaint  made  as  to  tliis.  There  was  also  an  assess- 
ment in  the  name  of  "Blodgett  &  Byrne,"  as  follows:  "Personal,  lumber, 
lath,  logs,  and  slabs,"  at  the  value  of  $105,000,  which  the  board  of  review  in- 
creased to  8150,000.  The  tax  upon  this  assessment  was  $5,105.62,  which  the 
plaintiff  paid  under  protest.  Some  of  this  tax,  being  for  personal  property 
admitted  to  be  situate  in  the  city  of  Muskegon  at  the  date  of  the  assessment, 
was  assumed  to  be  legal.  The  amount  claimed  to  be  illegal  was  $4,697.11. 
This  was  the  amount  of  the  tax  upon  the  value  of  the  personal  property  out- 
side of  the  city  of  Muskegon,  as  claimed  by  plaintiff,  when  the  assessment 
was  made.  This  he  claims  should  have  been  assessed  to  him  as  surviving 
partner  and  at  Grand  Rapids,  where  he  resided.  The  judgment  in  the  court 
below,  upon  a  verdict  of  a  jury,  was  for  the  defendant,  and  the  plaintiff 
brings  error. 

The  protest  filed  at  the  time  of  the  payment  of  the  tax  by  plaintiff  set  forth 
a  large  number  of  reasons  why  the  tax  was  claimed  to  be  illegal,  but  upon 
the  trial  in  the  circuit,  and  on  the  argument  in  this  court,  the  errors  relied 
upon  as  to  the  admission  of  evidence  and  the  instructions  to  the  jury  are  re- 
duced to  three  propositions,  namely:  First,  the  enlarging  of  the  amount  of 
the  assessment  by  the  board  of  review  was  illegal;  second,  the  property  was 
not  liable  to  assessment  in  the  partnership  name,  (the  copartnership  was 
dissolved  by  the  death  of  Byrne,  and  the  legal  title  became  at  once  vested  in 
the  plaintiff,  the  survivor,  to  whom  it  should  have  been  assessed;)  third,  the 
court  erred  in  allowing  evidence  as  to  whom  the  tax  was  assessed  in  1882, 
and  the  payment  of  it,  and  in  instructing  the  jury  that,  if  they  found  that  an 
arrangement  had  been  entered  into  by  plaintiff  and  Byrne*s  executor  to  con- 
tinue the  old  copartnership,  or  to  form  a  new  one,  in  accordance  with  the  de- 
sire expressed  in  the  will  of  Byrne,  for  the  period  of  12  years  from  his  death, 
then  the  assessment  might  be  sustained  as  made;  and  in  admitting  the  will 
of  Byrne,  and  some  other  evidence  tending  to  show  such  an  arrangement. 

We  think  the  action  of  the  board  of  review  was  valid.  Indeed,  this  alleged 
error  does  not  seem  to  be  relied  upon  in  this  court.  The  agent  of  the  plain- 
tiff, his  son,  appeared  before  the  board,  and  admitted  that  it  was  not  more 
than  the  value  of  the  property  assessed,  but  demurred  to  their  action  on  the 
ground  that  the  property  was  not  liable  to  assessment  in  the  city  of  Mus- 
kegon. 

We  are  also  of  the  opinion  that  the  property  was  rightfully  assessed  in  the 
city  of  Muskegon,  and  in  the  name  of  Blodgett  A  Byrne.  Instead  of  simply 
closing  out  the  business  upon  the  death  of  Byrne,  the  plaintiff's  own  evidence 
ahows  that  the  business  of  cutting  logs  and  manufacturing  the  timber  went 
on  after  the  death  of  Byrne  the  same  as  before.  A  logging  railroad  of  con- 
siderable extent  was  built;  a  store  at  Roscommon  was  run  in  the  name  of 
Blodgett  &  Byrne;  the  company  books  were  kept  as  before;  the  checks  in  pay- 
ment of  expenses  were  drawn  upon  the  bank-account  in  the  name  of  the  old 
firm;  the  old  signs  were  retained;  the  profits  in  lumbering  were  treated  as 
partnership  profits;  in  fact  the  business  was  being  operated  and  carried  on 
precisely  as  it  was  before  the  death  of  Byrne,  saving  his  presence  and  man- 
agement. Blodgett  testifies:  "Question.  Has  the  business  been  cairied  on 
since  Mr.  Bryne's  death  in  any  different  manner  from  what  it  was  when  he 
was  alive?  Answer,  I  was  thinking  how  to  answer  the  question.  It  is  a 
difficult  matter.  Q,  You  can  answer  that  question  by  *  yes,'  or  *no,'  I  think. 
A,  Yes,  sir;  it  has  been  carried  on  in  a  different  manner  if  I  have  got  to  an- 
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swer  tliat  *  yes  '  or  *  no.'  Q.  In  what  respect?  A,  Before  Mr.  Bryne's  death 
we  were  adding  to  our  stock, — ^buying  timber.  Since  Mr.  B^Tne's  death,  I 
have  been  closing  this  up, — cutting  off  the  timber,  and  paying  for  it  as  it 
matured.  Q,  Is  it  different  in  any  other  respect?  A,  Yes,  sir.  Q.  In  what? 
A,  1  have  taken  the  management  of  it.  Mr.  Bryne  was  the  manager  of  it 
during  his  life,  and  I  was  a  sort  of  silent  fellow,  and  frequently  said  I  stood 
at  the  back  of  it.  Q,  Is  it  different  in  any  other  respect?  A.  1  don't  know 
that  it  is.  I  don't  think  of  anything  now.  Nothing  that  I  can  recollect. '^ 
He  admits  that  the  saw-mill  has  run  just  as  it  did  before  Byrne's  death,  and 
he  don't  know  but  they  have  been  sawing  for  other  parties,  and  that  the  ac- 
counts with  parties  with  whom  they  had  been  dealing  were  made  in  the  name 
of  Blodgett  &  Byrne.  The  whole  tenor  of  the  testimony  is  in  the  same  direc- 
tion. If  the  business  is  being  carried  on  in  the  name  of  Blodgett  &  Byrne  in 
every  detail,  why  should  not  the  assets  and  property  of  the  business  be  as- 
sessed and  taxed  in  the  same  name? 

The  statute  under  which  the  assessment  was  made  provides:  '*For  the 
purpose  of  assessing  property  and  collecting  taxes  a  copartnership  shall  be 
treiited  as  an  individual,  and  whenever  the  name  of  the  owner  or  occupant  of 
property  is  required  to  be  entered  upon  the  assessment  roll,  if  such  property 
is  owned  or  occupied  by  a  copartnership,  the  firm  name  shall  be  used.  A  co- 
partnership shall  be  deemed  to  reside  in  the  township  where  its  business  is 
principally  carried  on.  Each  partner  shall  be  liable  for  the  whole  tax."  Sec- 
tion 5,  Tax  Laws  1882;  How.  St.  App.  1266. 

It  is  not  pretended  that  plaintiff  paid  any  tax  upon  this  property  elsewhere. 
It  seems  like  a  desire  to  avoid  the  payment  of  any  tax  upon  the  property  of 
Blodgett  &  Byrne  by  the  use  of  technicalities  in  terms  which  do  not  exist,  and 
have  no  foundation  in  principle.  It  is  true  that  the  courts  say  that  the  l^al 
title  to  copartnership  property  rests  in  the  survivor  at  once  upon  the  death 
of  tlie  bther  partner,  but  it  does  not  mean  that  the  property  becomes  his  ab- 
solutely by  any  means.  "While  he  holds  the  technical  legal  title,  it  is  only 
for  the  purpose  of  winding  up  and  closing  out  the  partnership  business.  The 
property  belongs  in  equity  to  the  partnership  business,  the  same  as  it  did 
before,  and  he  must  render  a  fair  and  just  account  of  it  to  the  heirs  or  legal 
representatives  of  his  deceased  partner,  who  have  an  equitable  interest  in  the 
property.  The  surviving  partner  is  a  trustee,  and  bound  to  manage  and  dis- 
pose of  the  property  for  the  best  interests  of  his  deceased  partner's  estate. 
Heath  v.  Waters,  40  Mich.  457;  Pars.  Partn.  (2d  Ed.)  §  440;  Case  v.  Abeel,  I 
Paige,  398. 

At  the  time  this  tax  was  levied  the  affairs  of  the  copartnership  had  not 
been  wound  up.  Whatever  tax  the  plaintiff  paid  on  account  of  the  partner- 
ship property  would  not  be  paid  out  of  his  own  pocket,  but  out  of  the  assets 
of  the  firm.  Under  a  statute  nearly  like  our  own  in  Massachusetts,  and 
where  a  copartnership  had  been  dissolved  by  its  members,  and  after  such 
dissolution,  but  before  the  business  was  wound  up,  the  property  of  the  part- 
nersliip  was  taxed  in  the  firm  name.  The  court  held  the  tax  valid,  on  tlie 
ground  that  such  dissolution  did  not  exempt  the  firm  property  from  taxa- 
tion. It  did  not  work  a  division  or  separation  of  the  property,  so  that 
the  share  of  each  partner  could  be  taxed  to  him.  The  court  also  held  that, 
for  the  purposes  of  taxation,  the  firm  continued  to  exist  until  its  affairs 
were  closed  up,  or  the  firm  property  disposed  of.  Oliver  v.  Lynn,  130  Mass. 
143.  It  appears  very  plainly  to  me  that  this  business,  running  and  man- 
aged entirely  in  the  name  of  Blodgett  &  Byrne,  and  thus  kept  entirely  dis- 
tinct and  separate  from  plaintiff's  other  property  and  business,  as  it  prop- 
erly should  have  been  considering  the  fiduciary  character  of  his  legal  owu- 
erahip  of  it,  was  legally  taxable  as  the  property  of  Blodgett  &  Byrne;  and 
the  policy  and  principle  of  the  statute  in  relation  to  the  taxation  of  part- 
nership property  where  its  principal  office  is  located,  and  its  books  kept 
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and  attainable  by  the  assessor,  is  best  subserved  by  such  a  holding.  It 
is  really  partnership  property.  The  tax  is  laid  upon  and  to  be  paid  out  of 
the  partnership  funds,  and  the  mere  fact  of  the  technical  legal  title,  for  the 
purposes  of  closing  out  the  business,  being  in  the  plaintiff,  by  reason  alone 
of  his  survivorship,  should  not  be  allowed  to  furnish  an  avenue  through 
which  to  escape  taxation,  or  even  to  remove  from  the  city  of  Muskegon,  where 
the  business  is  done,  the  beneHts  of  the  revenue  to  which  it  is  justly  entitled. 
In  this  view  of  the  case  it  becomes  unnecessary  to  discuss  the  other  allega- 
tions of  error,  as  the  verdict  and  judgment  should  have  been  for  the  defend- 
ant upon  the  plaintiff's  own  showing,  without  reference  to  the  question  of 
the  formation  of  a  new  copartnership,  or  the  continuance  of  the  old  one  by 
an  arrangement  with  Byrne's  executor.  The  judgment  is  therefore  affirmed, 
with  costs. 

Sherwood,  J.,  concurred. 

Campbell,  C.  J.  While  I  concur  in  confirming  the  judgment  below,  I  do 
so  because  I  think  there  were  facts  which  would  justify  the  belief  that  there 
was  a  partnership  continuing  actually  between  Blodgett  &  Byrne's  estate. 
The  continuance  of  the  executor  in  the  apparent  conduct  of  the  business, 
coupled  with  authority  by  will  to  continue  it,  would,  under  all  the  circum- 
stances, I  think,  justify  the  assessors  in  so  determining,  and  sustain  the  ver- 
dict. But  I  do  not  think  that  the  possession  by  a  surviving  partner  of  assets, 
in  whatever  way  he  may  see  fit  to  manage  them,  is  in  law  or  in  fact  a  co- 
partnership. In  law  the  property  is  his  own.  In  equity  he  has  some  duties 
in  regard  to  it  which  put  him  under  some  of  the  obligations  of  a  trustee,  but 
no  one  else  has  any  control  or  custody  of  the  assets.  The  statute  does  not 
make  trustees  assessable  on  any  different  footing  than  others  on  such  prop- 
erty as  this.  The  assessment  of  personal  property  must  generally  be,  not 
only  under  the  statutes,  but  on  general  legal  principles,  where  the  owner  re- 
sides, and  where  his  property  is  made  constructively  to  follow  his  person. 
The  only  exception  ever  made  to  this  is  where  property  is  in  such  a  shape 
that  it  may  be  taxed  where  it  is  found  present  in  fact.  Our  tax  law  is  gov- 
erned throughout  by  this  rule.  No  contest  is  made  in  this  case  over  the 
right  of  the  city  of  Muskegon  to  tax  the  property  locally  within  its  limits. 
The  only  question  is,  where  should  personal  property  be  taxed  which  is  not  in 
Muskegon?  The  law  says  it  must  be  taxed  where  its  owner  resides.  It 
gives  to  a  "copartnership"  the  position  of  an  "individual."  But  it  does 
not  give  to  an  individual  a  double  residence  or  a  double  existence.  If  there 
is  no  actual  copartnership  in  Muskegon,  and  if  Mr.  Blodgett  does  not  reside 
there,  the  property  cannot  be  taxed  there.  But  if  he  was  in  partnership  with 
Byrne's  executor,  he  was  an  actual  and  not  a  surviving  partner.  This  was» 
I  think,  fairly  left  to  the  jury. 

Ghamplin,  J.,  did  not  sit  in  this  case. 


MoArthub  9,  Oliver  and  others. 

Filed  April  16, 1886. 

Bbplbvin— Title  to  Land  fbom  Which  Loos  arb  Cut— Right  to  Pof«E8sioir. 

Where  A.  purchases  lands  levied  on  and  sold  under  an  execution  against  B.,  and 
B.  at  the  time  of  the  levy  having  no  title  to  the  land,  but  subsequently  acquiring 
title  thereto,  such  subsequent  acquisition  of  title  will  not  enure  to  the  benefit  of  A., 
80  as  to  make  the  levy  under  which  he  purchased  good  by  relation,  and  he  will  not 
be  entitled  to  the  possession,  and  cannot  maintain  a  suit  in  replevin  for  logs  cut  on 
such  lands  by  A.  and  sold  to  other  parties. 
v.27N.w.no.7 — 44 
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Error  to  Alpena. 

Kelley  <&  Qilchrist,  ^or  plaintiff.  Tumhull  &  DafoBt  for  defendants  and 
appellants. 

Champlin,  J.  This  is  an  action  of  replevin,  brought  by  plaintiff  to  re- 
cover a  quantity  of  Norway  and  white  pine  saw-logs,  cut  by  defendant  Oliver 
during  the  winter  of  1882-83,  from  lots  1,  2  and  3,  in  township  29  N".,  of 
range  8  E.  The  plaintiff's  claim  to  the  timber,  and  his  right  to  recover  in 
this  action,  was  based  upon  liis  alleged  title  to  lots  1,2,  and  3;  and,  to  make 
out  this  title,  he  introduced  in  evidence  the  following  chain  of  conveyances: 
First.  A  patent  from  the  state  of  Michigan  to  David  D.  Oliver,  dated  De- 
cember 18,  1866,  and  recorded  January  31,  1867,  in  Liber  C  of  Deeds,  on 
page  231,  of  Alpena  county  records,  for  said  lots  1,  2,  and  3.  Second,  The 
record  of  an  execution  levy  against  David  D.  Oliver,  one  of  the  defendants, 
dated  August  21,  1881,  and  recorded  on  pages  31,  32,  and  33  of  Liber  Q  of 
Levies,  Alpena  county  records,  conveying  said  lots  1,  2,  and  3.  Third.  The 
record  of  a  sheriff *s  certific^ite  of  sale  of  said  lots  1,  2,  and  3  to  Thomas 
White,  dated  May  20,  1882,  and  recorded  the  same  day  in  Liber  1  of  Sheriff's 
Certificates,  on  page  70,  Alpena  county  records.  Fourth.  The  record  of  a 
sheriff's  deed  of  said  lots  1,  2,  and  3  to  said  Thomas  White,  dated  July  16, 
1883,  and  recorded  July  17,  1883,  in  Liber  1  of  Sheriff's  Deeds,  on  page  13, 
Alpena  county  records,  purporting  to  be  based  on  said  previous  levy  and  sale 
on  execution.  Fifth.  The  record  of  a  quitclaim  deed  of  said  lots  1,  2,  and 
3,  from  Thomas  White  to  plaintiff,  dated  July  18,  1883,  and  recorded  on  the 
same  day  in  Liber  11  of  Deeds,  on  page  114,  Alpena  county  records. 

The  plaintiff  relied  upon  his  title  as  thus  shown,  until  the  defendants  put 
in  evidence  the  following  conveyances:  First.  The  record  of  a  warranty 
deed  from  said  David  D.  Oliver  and  wife  to  George  J.  Robinson,  dated  No- 
vember 15,  1867,  and  recorded  November  22,  1867,  in  Liber  D  of  Deeds,  on 
page  119,  Alpena  county  records,  conveying  an  undivided  one-fourth  interest 
in  said  lots  1,  2,  and  3.  This  was  an  ordinary  form  warranty  deed.  Second, 
The  record  of  a  warranty  deed  from  said  David  D.  Oliver  and  wife  to  Henry 
S.  Cunningham,  dated  September  3.  1868,  and  recorded  September  8,  1868, 
in  Liber  E  of  Deeds,  on  page  95,  Alpena  county  records,  conveying  an  undi- 
vided three-fourths  interest  in  said  lots  1,  2,  and  8.  This  was  an  ordinary 
form  warranty  deed. 

Plaintiff  then  introduced  in  evidence,  against  defendants'  objections,  the 
record  of  a  decree  of  the  circuit  court  of  the  United  States  for  the  Eastern 
district  of  Michigan,  made  on  the  twenty-first  day  of  September,  A.D.  1882, 
and  recorded  on  November  3,  1882,  in  Liber  7  of  Deeds,  on  page  471,  Alpena 
county  records.  This  decree  provides  that  David  D.  Oliver  shall  be  entitled 
to  a  good  and  sufficient  deed  from  defendants  in  that  suit  for  the  undivided 
three-fourths  interest  of  said  lots  1,  2,  and  3,  being  the  lands  involved  in 
this  suit,  within  30  days  from  date  of  decree;  and  if  not  conveyed  within 
that  time,  then  the  record  of  the  decree  should  operate  as  such  conveyance. 

There  was  no  dispute  as  to  the  value  of  the  timber,  both  sides  conceding 
it  to  be  two  dollars  per  1,000  feet  for  white  pine,  and  one  dollar  per  1,000 
feet  for  Norway,  and  the  only  disputed  question  of  fact,  viz.,  the  quantity  of 
timber  cut  by  defendant  Oliver  from  said  lands,  was  fixed  by  the  jury,  by  the 
consent  of  the  parties. 

The  counsel  for  the  defendants  requested  the  court  to  direct  a  verdict  for 
defendants  for  the  following  reasons :  First.  Because  defendant  Oliver  had 
no  leviable  interest  in  said  land  on  August  21,  1881,  when  plaintiff's  levy 
was  made.  Second.  Because,  even  if  Oliver  had  an  interest  in  the  lands  on 
the  twenty-first  day  of  August,  1881,  which  was  subject  to  levy,  the  plain- 
tiff could  not  have  sold  said  lands  on  an  execution  sale  without  having  such 
interest  first  determined  and  fixed  by  proper  proceedings  taken  for  that  pur- 
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pose  in  a  court  of  chancery  within  one  year  thereafter.  Third,  Because 
plaintiff  acquired  at  most,  by  virtue  of  the  decree  of  the  United  States  court, 
but  an  undivided  three-fourths  interest  in  the  lands  from  which  the  logs  were 
-cut. 

The  record  shows  that  the  property  mentioned  in  the  writ  was  not  taken 
by  th)B  officer,  and  that  the  plaintiff  proceeded  in  the  action  to  recover  tlie 
value  thereof.  The  question  of  the  value  was  submitted  to  the  jury,  and 
they  found  such  value  to  be  the  sum  of  $570,  and  the  plaintiff  asked  for  a 
personal  judgment  in  his  favor  for  three-fourths  thereof.  It  was  proven 
upon  the  trial  that  the  defendant  Oliver  cut  the  logs  upon  the  lands  in  ques- 
tion, and  sold  them  to  defendant  the  Prentiss  Lumber  Company.  Upon  these 
facts  the  circuit  judge  directed  a  verdict  for  defendant,  and  judgment  was 
entered  accordingly. 

The  property  not  having  been  seized  upon  the  writ,  the  suit  is  essentially 
a  personal  action  to  recover  the  value,  and  is  governed  by  the  same  princi- 
ples as  it  would  be  were  it  an  action  of  trover  for  the  conversion  of  the  prop- 
erty, lieplevin  will  lie  by  a  tenant  in  common  who  is  entitled  to  the  pos- 
session of  an  undivided  interest  in  personal  property  against  a  wrong-doer 
who  is  a  stranger  to  the  title.  In  this  case  neither  of  the  defendants,  under 
plaintiff's  theory,  or  under  the  proofs,  are  tenants  in  common  with  plaintiff. 

The  first  and  second  reasons  may  be  considered  together.  It  appears  that 
at  the  time  the  plaintiff  made  his  levy  upon  the  land  from  which  the  logs 
were  taken  the  defendants  had  no  title  whatever  therein.  There  was  there- 
fore nothing  upon  which  the  lien  of  the  levy  could  attach.  There  is  no  claim 
and  no  proof  that  the  defendant  Oliver  had  made  a  fraudulent  conveyance  of 
the  lands  to  Robinson  and  Cunningham  for  any  purpose,  nor  does  it  appear 
upon  what  ground  a  conveyance  of  an  undivided  three-fourths  was  decreed 
to  be  conveyed  by  Cunningham  to  Oliver.  Fraud  will  not  be  presumed,  and 
it  must  be  inferred  that  the  conveyances  by  Oliver  to  Robinson  and  Cunning- 
ham was  made  bona  fide,  and  conveyed  an  absolute  fee  in  the  lands,  and  left 
nothing  in  Oliver  which  could  be  the  subject  of  a  levy.  If  Oliver  afterwards 
■became  the  owner  of  the  land  levied  upon,  such  fact  would  not  enure  to  the 
benefit  of  plaintiff  so  as  to  make  his  levy  good  by  relation.  Plaintiff  took 
nothing  by  his  levy  and  sale.  Such  would  be  the  law  irrespective  of  any  stat- 
iute  upon  the  subject.  But  the  statute  is  clear.  It  reads:  ''And  when  any 
sale,  by  virtue  of  any  execution,  shall  become  absolute,  as  hereinafter  provided*, 
the  purchaser  at  such  sale  shall  acquire  all  the  rights  and  interests  that  the 
debtor  had  in  and  to  the  lands  so  sold  at  the  time  of  the  levy  by  virtue  of  the 
execution."  After-acquired  title  or  interests  do  not  pass  by  virtue  of  the 
sale  and  deed  to  the  purchaser.  This  being  so,  the  plaintiff  failed  to  show 
any  title  to  the  logs  sought  to  be  replevied,  or  any  right  to  the  possession 
thereof.  It  follows  that  the  judgment  must  be  affirm^,  with  costs  of  both 
<$ourt8. 

(The  other  justices  concurred.) 


MoKiNNEY  1).  Curtiss  and  others. 

Filed  April  15,  1886. 

Pbomissobt  Notk— Posbebsion  by  Fbaud— Injuwotion  to  RBSTBAiif  Payment  to  Fraud- 
ulent Holder  by  Administrator  of  Decedent  Maker. 

Where  the  possession  of  a  promissory  note,  executed  bv  a  person  since  deceased, 
is  gained  by  fraud  and  deceit,  and  allowed  as  a  valid  claim'against  the  estate  in  the 
hands  of  such  fraudulent  holder,  and  an  opportunity  to  prove  title  thereto  by  the 
rightful  owner  is  denied,  equitv  will  enjoin  the  payment  by  the  administrator  to 
such  fraudulent  holder,  until  the  question  of  title  can  be  judicially  determined. 

Appeal  from  Ionia. 

Digitized  by  VjOOQ IC 


&92  THE  NOBTHWISTEBN  REPOBTER.  [Mich* 

Wilson  A  Trowhridge,  for  complainant.    MitcTul  A  MoGarry,  for  defend- 
ants and  appellants. 

Sherwood,  J.  The  bill  in  this  case  shows  that  the  complainant  is  a  resident 
of  the  state  of  Kew  York;  that  on  the  second  day  of  September,  1878,  he 
loaned  to  John  Hamilton,  of  Ionia,  $500,  and  took  his  negotiable  note,  pay- 
able  to  his  order,  due  in  one  year  from  date,  at  7  per  cent.,  therefor;  that 
on  the  eleventh  day  of  August,  1880,  the  maker  paid  one  year's  interest  on 
the  note,  and  on  the  thirtieth  day  of  the  same  month  he  died  at  Ionia,  leav- 
ing the  note  still  in  the  hands  of  complainant  unpaid,  and  that  complainant 
always  has  been  and  still  is  the  owner  thereof;  that  on  the  fifth  day  of  July, 
1881,  Daniel  Hamilton,  of  the  county  of  Ionia,  was  duly  appointed  adminis- 
trator of  the  estate  of  John  Hamilton  by  the  probate  court  of  said  county, 
and  still  remains  acting  as  such;  that  soon  after  the  death  of  John,  the  plain- 
tiff being  in  Michigan  on  a  visit  to  Ionia,  as  he  was  about  to  leave  for  horae» 
indorsed  his  name  upon  the  back  of  the  note,  and  left  it  with  George  W. 
French,  of  Muir,  for  the  purpose  of  having  him  present  it  to  the  commis- 
sioner on  the  estate,  for  allowance  against  the  estate;  that  before  the  first 
meeting  of  the  commissioners  Margarette  Curtiss.  the  defendant  above  named, 
and  daughter  of  John  Hamilton,  went  to  the  office  of  Mr.  French,  with  the 
intent  to  wrong  and  cheat  t))e  complainant,  and  obtain  possession  of  the  note,, 
and  fraudulently  obtained  possession  thereof,  saying,  at  the  time,  to  said 
French,  that  she  wanted  to  see  the  indorsement  upon  the  same,  and  to  see 
the  signature;  and  that  French  handed  the  note  to  her  for  the  purpose  she 
stated;  that  as  soon  as  she  received  the  note  from  him,  she  put  it  in  her  pocket, 
and  immediately  left  the  room;  that  she  did  this  against  his  consent  and  pro- 
test, saying,  as  she  left,  "Uncle  owes  me,  and  I  am  going  to  keep  this  note,*' 
refused  to  give  it  up,  and  a  short  time  thereafter  carried  it  away  with  her  to 
her  residence  in  the  state  of  Minnesota. 

The  bill  of  complaint  further  charges  that  said  complainant  did  not  owe 
her  anything;  that  she  had  no  right  to  take  the  note,  and  had  no  interest 
whatever  therein;  that,  Mrs.  Curtiss  being  out  of  the  state,  the  complainant 
could  not  replevy  the  note;  that  she  is  entirely  insolvent,  and  ever  since  has 
been;  and  that  she  and  her  husband  reside  in  Minnesota.  And  complainant 
further  avers  that  under  advice  of  counsel,  at  the  first  meeting  of  the  com- 
missioners, he  presented  a  claim  upon  said  note  for  allowance,  in  tlie  follow- 
ing form: 

"The  Estate  of  John  Hamilton,  Dr.,  to  \Vm.  H.  McKinney  for  money 
loaned  to  said  Hamilton,  on  the  second  day  of  September,  1878,  with  interest 
at  7  per  cent,  from  date  of  loan,  said  loan  having  been  made  on  a  promissory 
note  bearing  date  September  2,  1878,  and  signed  by  John  Hamilton,  which 
said  note  the  said  McKinney  is  not  able  to  present  at  present.  We  claim  to 
be  due  from  estate.  October  20, 1881,  8574.65. 

"W.  H.  McKinney, 
**By  Morse,  Wilson  &  TROWBRrooE,  Attorneys. 

"The  note  being  the  same  one  presented  to  commissioners  by  Mrs.  Curtiss^ 
which  note  we  claim  is  now  owned  by  said  McKinney,  and  not  by  Mrs* 

Curtiss. 

"Amount. $500  00 

2  years*  interest,  -  -  -  -  -  -  70  00 

I  month, 2  91 

18  days, 1  45 

29 


$574  65" 


Digitized  by  VjOOQ iC 


Mich.] 


M^KINNEY  V.  GURTISS. 


693 


The  bill  further  charges  that  upon  the  hearing  before  the  commissioners 
the  defendant  Mitchel  acted  as  attorney  for  the  estate,  also  as  attorney  for 
the  defendant  Mrs.  Curtiss;  that  he  appeared  for  her  with  said  note  in  his 
possession,  and  asked  that  it  be  allowed  in  her  favor  and  against  the  estate; 
that  complainant  appeared  by  his  attorney,  and  offered  to  show,  as  against 
the  allowance  of  the  note  in  favor  of  Mrs.  Curtiss,  and  in  favor  of  its  allow- 
ance in  his  behalf,  that  the  note  did  not  belong  to  Mrs.  Curtiss,  and  that  she 
had  no  right  thereto  or  interest  therein,  and  that  she  obtained  possession  of 
the  same  by  fraud,  and  that  the  complainant  was  the  owner  thereof,  and  en- 
titled thereto;  that  these  facts,  however,  were  objected  to  by  defendant 
Mitchel,  and  that  the  commissioners  would  not  allow  complainant's  counsel 
to  make  such  proofs,  and  allowed  the  note  in  favor  of  Mrs.  Curtiss,  and  dis- 
allowed the  complainant* s  claim  therefor  as  follows: 


NAHB  OF  OT.ATMAWT,   STO. 


Mrs.  C.  C.  Oiirtiss*  note  v.  John  Hamilton 
^ted  September  2,  1878,  for  $500,  due  in  one 
year,  payable  to  **Wm.  H.  McKinney."  Also 
''  received  "  on  the  within  note  one  year's  inter- 
•est,  dae  the  second  day  of  September,  1879. 

W.  H.  McKlHWEY. 

/onto,  August  4,  1880. 

Wm.  H.  SfcKinney  claims  same  note  as  pre- 
«ented  by  Mrs.  C.  C.  Curtiss,  claimed  to  be  due 
October  20,  1881.  by  his  attorneys,  Morse,  Wil 
•son  &  Trowbridge. 


AMouirr 

OLAIHSD. 


AMOUlfT 
THEREOF 

dis'lowsd 


$582.40 


$574.65       $574.65 


AMT.     FINAL    BAL- 
ANCE IN  FAVOB 
OF  CBEDITOB. 


(A.  B.  Morse,  at- 
torney for  W.  H. 
McKinney,objeo- 
ted  to  allowance 
ofMr8.C.C.  Cur- 
tiss' claim.) 
$582.^ 


— That  on  the  back  of  the  claim  presented  by  complainant,  the  commission- 
•ers  indorsed  the  following:  ** Disallowed  on  the  ground  that  the  question  of 
ownership  of  the  said  note  is  one  that  we  have  no  right  or  jurisdiction  to  de- 
cide. "  And  the  bill  further  shows  that  the  said  Daniel  Hamilton,  adminis- 
trator, is  also  a  brother  of  Mrs.  Curtiss,  and  that,  on  request  of  complainant, 
he  refused  to  take  an  appeal  to  the  circuit  court  from  the  allowance  by  the 
commissioner  of  said  not^in  favor  of  Mrs.  Curtiss,  and  that  complainant  took 
an  appeal  in  both  cases  to  said  circuit  court;  that  complainant's  case  against 
the  estate  was  heard  in  the  circuit  court,  and  the  circuit  judge  made  the  same 
ruling  as  did  the  commissioners,  and  disallowed  his  claim,  and  that  said  de- 
fendant Mitchel  appeared  upon  said  trial  as  attorney  for  the  estate ;  that  said 
circuit  court  decided  that  it  could  not  hear  the  testimony  showing  the  com- 
plainant to  be  the  owner  of  the  note,  and  that  Mrs.  Curtiss'  possession  of  the 
same  was  a  fraud,  and  affirmed  the  report  of  the  commissioners,  and  that  tiiis 
action  of  the  commissioners  and  of  the  circuit  court  in  the  premises  was  sub- 
sequently affirmed  in  this  court,  (see  53  Mich.  497,  and  19  N.  W.  Rep.  263;) 
that  the  case  of  Mrs.  Curtiss  appealed  to  the  circuit  has  not  yet  been  tried. 

The  bill  further  states,  using  its  own  language:  "That  the  said  Daniel 
Hamilton,  combining  and  confederating  with  said  "William  W.  Mitchel  and 
Margaret  Curtiss  to  cheat  and  defraud  your  orator  out  of  the  just  amount  of 
said  note,  which  belongs  to  him,  will  not  resist  the  suit  of  Mrs.  Curtiss,  now 
pending  on  appeal,  as  hereinbefore  set  forth;  but  will,  unless  restrained  by 
this  court,  pay  to  her  or  the  said  William  W.  Mitchel  the  amount  of  said  note 
out  of  the  money  in  his  hands  as  administrator  of  said  estate  of  said  John 
Hamilton ,  deceased.  And  your  orator  further  shows  that  said  note  belongs  to 
]iim;  that  said  Margaret  Curtiss  obtained  and  holds  said  note  without  right, 
and  in  fraud  of  your  orator's  rights,  and  that  in  equity  she  holds  it  in  trust 
for  his  benefit;  that  the  estate  of  said  John  Hamilton,  deceased,  does  not  dis- 
pute the  genuineness  of  said  note,  or  that  it  is  a  legal  or  valid  claim  against 
«aid  estate;  that  said  note  is  now  on  file  in  said  probate  court;  and  that  in 
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none  of  the  proceedings  as  heretofore  taken  have  the  merits  of  the  question 
as  to  who  owns  said  note  been  tried  or  determined.  And  your  orator  further 
shows  unto  the  court  that  the  said  Margaret  Curtiss  obtained  the  said  note  in 
the  way  and  manner  she  did  for  the  express  purpose  of  cheating  and  defraud- 
ing  your  orator  out  of  tlie  same;  that  she  was  advised  to  do  so  by  said  William 
W.  Mitchel,  and  that  he,  the  said  William  W.  Mitchel,  has  combined  and  con- 
federated with  her  all  through  said  legal  proceedings,  hereinbefore  set  forth, 
to  defeat  your  orator  in  his  attempt  to  recover  the  value  of  said  note,  or  said 
note,  at  law,  and  that  William  W.  Mitchel  and  said  Daniel  Hamilton,  as  ad- 
ministrator of  said  estate,  are  now  combining  and  confederating  together  to 
still  further  harass  and  annoy  your  orator,  and  to  defraud  and  cheat  him  out 
of  his  just  rights  in  the  premises,  by  taking  means  to  have  said  administrator^ 
Daniel  Hamilton,  pay  over,  or  pretend  to  pay  over,  out  of  the  funds  of  said 
estate  of  John  Hamilton,  the  amount  of  this  note  and  interest  to  said  Mar- 
garet Curtiss,  or  their  assignees,  and  destroy  said  note;  that  your  orator  is 
informed  and  believes  that  the  said  William  W.  Mitchel  has  already,  since  the 
decision  of  said  supreme  court,  taken  steps  to  induce  said  Daniel  Hamilton  to 
pay  the  amount  of  said  note  to  him,  so  that  your  orator  could  not  reach  it. 
And  your  orator  further  shows  that,  unless  enjoined  by  the  order  of  this  courts 
he  is  fearful  that  the  amount  will  be  so  paid  and  the  note  destroyed,  and  his 
equitable  rights  to  said  note  and  its  value  entirely  destroyed,  and  barred  be- 
yond all  relief.  '• 

The  bill  prays  that  a  decree  may  be  entered  decreeing  the  note  to  be  the 
property  of  the  complainant,  and  that  Mrs.  Curtiss  holds  the  same  in  fraud 
of  his  rights  and  in  trust  for  him,  and  that  he  is  entitled  to  the  claim  allowed 
her  against  the  estate,  and  that  the  estate  be  decreed  to  pay  the  same  to  com- 
plainant; and  also  prays  for  general  relief,  and  that  defendants  be  enjoined 
from  doing  those  things  inconsistent  with  the  relief  prayed. 

Defendants  Hamilton  and  Mrs.  Curtiss  filed  these  joint  and  several  an- 
swers, asking  therein  the  benefit  of  a  general  demurrer.  Defendant  Mitchel 
filed  a  demurrer  specifying  four  grounds,  as  follows :  "  FirsU  that  all  and  every 
of  the  matters  in  the  said  complainant's  bill  mentioned  and  complained  of 
were  matters  which  might  be  tried  and  determined  at  law,  and  with  respect 
to  which  the  said  complainant  is  not  entitled  to  any  relief  in  a  court  of  equity; 
second,  that  the  said  right  of  action,  if  any  ever  existed,  is  barred  by  the  pro- 
ceedings at  law  brought  to  enforce  the  same;  thirds  that  the  complainant,  by 
his  said  bill,  has  not  shown  himself  entitled  to  any  relief  in  a  court  of  equity; 
fourth,  that  the  statements,  charges,  and  allegations  in  said  bill  of  complaint 
whereby  this  defendant  is  sought  to  be  charged  as  party  defendant  thereto  are 
too  vague,  uncertain,  indefinite,  to  demand  or  require  answer  thereto."  The 
case  was  heard  at  the  Ionia  circuit,  before  Hon.  Vernon  H.  Smith,  who  over- 
ruled the  demurrer,  allowing  defendant  Mitchel  20  days  in  which  to  answer. 
Defendants  all  have  taken  their  appeal  to  this  court 

I  think  the  decree  of  the  learned  circuit  judge  is  correct.  The  demurrer 
ought  not  to  be  sustained.  I  am  not  able  to  discover  any  good  reason  why 
the  judgment  should  be  held  a  bar,  found  in  the  case  in  53  Mich.  497,  and  19 
]^.  W.  Kep.  263.  It  must  be  remembered  this  case  in  this  court  stands  on  the 
demurrers,  and,  for  the  purposes  of  this  decision,  all  the  material  facts  charged 
in  the  bill  stand  admitted  by  all  the  defendants. 

Now,  the  following  facts  must  be  held  conceded:  (1)  That  the  considera- 
tion given  for  the  note  by  the  complainant  was  S500,  in  money,  and  that  he  is 
the  owner  thereof,  and  that  the  money  is  due  to  him  thereon  from  the  estate; 
(2)  that  while  the  note  was  in  the  hands  of  the  complainant's  agent  for  the 
purpose  of  obtaining  allowance  thereof  by  the  commissioners,  and  collection 
against  the  estate,  the  defendant,  who  had  no  interest  in  the  note  whatever, 
with  the  intent  to  cheat  and  defraud  the  complainant  out  of  his  property,  by 
false  pretenses  and  fraud,  and  against  the  remonstrance  and  protest  of  the 
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complainant's  agent,  obtained  possession  of  the  note,  and  carried  it  away  with 
her  into  a  distant  state;  (3)  that  by  collusion  with  the  administrator,  who  is 
her  brother,  she  has  obtained  an  allowance  before  the  commissioners  of  the 
note  in  her  favor;  said  commissioners  refusing  to  allow  complainant  to  make 
any  proof  before  them  that  Mrs.  Curtiss  had  no  interest  in  the  note,  and  that 
he  was  the  owner  thereof,  and  entitled  to  the  possession  thereof,  and  to  the  pay 
thereon ;  (4)  that  he  has  appealed  from  the  decision  of  commissioners  allow- 
ing the  amount  due  upon  said  note  in  her  favor,  and  that  the  case  has  not 
yet  been  tried;  (5)  that  he  presented  his  claim  upon  said  note  to  the  commis- 
sioner for  allowance,  and  that  the  said  administrator  and  said  Mitchel,  as 
attorney  for  him,  contested  said  claim,  and  that  he  was  not  permitted  to  show 
his  title  to  or  ownership  of  said  note  so  long  as  she  had  the  possession  of  the 
same,  and  claimed  to  be  the  owner  thereof,  and  which  position  was  after- 
wards sustained  on  appeal  to  the  circuit  and  to  this  court;  that  by  such  ruling 
he  is  unable  to  obtain  an  allowance  of  said  note  in  his  favor  at  law ;  (6)  that 
the  defendant  Mrs.  Curtiss  and  the  said  Mitchel  are  now  trying  to  obtain  pay- 
ment of  defendant  Hamilton,  as  administrator,  to  them,  of  said  note,  or  in- 
tend to  take  some  proceedings  for  that  purpose,  and  that  said  Hamilton  is 
willing  to  make  such  payment,  and  complainant  believes  he  will  unless  re- 
strained; (7)  thatthe  said  Mrs.  Curtiss  is  entirely  insolvent;  (8)  that  in  none 
of  the  proceedings  had  has  the  merits  of  the  complainant's  right  and  ownership 
of  the  said  note  been  passed  upon,  or  been  permitted  to  be  litigated;  and  still 
it  is  claimed  by  all  the  defendants  that  his  right  to  recover  said  claim  is  bound 
by  the  proceedings  that  have  been  had ;  and  (9)  that  said  defendants  have  con- 
spired and  confederated  together  to  cheat  and  defraud  complainant  out  of  his 
claim  against  the  estate,  and  that  the  defendant  Mitchel  has  advised  the  sev- 
eral proceedings  to  be  taken  with  the  intent  to  cheat  and  defraud  the  com- 
plainant out  of  his  property  in  said  note,  and  tliat  he  has  no  adequate  remedy 
at  law. 

I  think,  taking  these  facts  stated  all  to  be  true,  the  complainant  has  made 
out  a  case  for  equitable  relief  against  all  the  defendants,  although  did  the 
bill  not  charge  defendant  Mitchel  with  participating  in  the  intention  to  de- 
fraud, and  with  wrongful  interference  with  property  charged  as  held  in  trust, 
independently  of  his  acting  as  attorney  for  Mrs.  Curtiss  or  the  estate,  the  de- 
murrer would  have  to  be  sustained  as  to  him.  I  do  not  think,  while  such 
charge  is  not  as  strong  and  positive  as  could  be  made,  it  is  insufficient  upon 
that  ground.  Such  charges  should  not  be  made,  however,  unless  the  proof 
is  ample.  An  attorney  is  not  to  be  charged  with  participation  in  the  evil 
intention  of  his  client  unless  there  is  much  stronger  evidence  of  the  facts 
than  that  he  acts  as  attorney  for  such  client  when  he  is  charged  with  fraud- 
ulent intent,  or,  it  may  be,  when  his  acts  shall  turn  out  to  be  fraudulent. 
Of  course,  what  proofs  may  be  at  hand  in  the  case  we  have  no  means  of 
knowing,  but  we  think  the  suggestions  not  unworthy  of  consideration  of 
counsel  in  this  class  of  cases. 

The  demurrers  in  this  case,  I  think*  must  be  regarded  as  general,  as  each 
of  the  causes  cover  the  entire  bill. 

The  first  ground  relied  on,  that  complainant  has  a  remedy  at  law  which  was 
adequate,  cannot  be  sustained.  The  defendant  Mrs.  Curtiss  is  shown  by  the 
record  to  be  entirely  insolvent,  and  there  is  nothing  to  prevent  the  adminis- 
trator paying  to  her  the  amount  of  the  note  except  this  suit.  It  has  been  de- 
cided by  the  court  that  the  complainant  cannot  set  up  his  claim  in  defense, 
or  show  that  she  is  not  entitled  to  the  amount  of  the  note,  by  showing  that 
the  same  belongs  to  him  before  the  commissioners;  and  this  is  the  first  pro- 
ceeding that  can  be  had  at  law,  and  the  only  one  until  the  claim  has  been  al- 
lowed by  commissioners  and  payment  thereof  refused.  McKinney  v.  Estate 
of  Hamilton,  53  Mich.  497;  S.  C.  19  2^.  W.  Rep.  263.  I  did  not  concur  in 
these  views  in  that  case,  but  such  is  the  law  of  the  state  as  established  by  this 
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court  in  that  case,  and  I  think  it  settled  the  question  in  fftyor  of  the  com- 
plainant upon  the  first  ground.  But,  further  than  this,  it  is  clearly  settled 
by  the  authorities  that  the  remedy  at  law  must  be  plain,  adequate,  and  com- 
plete to  deprive  the  party  of  his  remedy  in  equity.  It  must  be  adapted  to  the 
particular  exigency,  or  equity  will  maintain  jurisdiction,  (Jennison,  Ch.  Pr. 
59,  17;  High,  Inj.  g§  29,  30;  Carroll  v.  Rice,  Walk.  Ch.  873;  Ankrim  v. 
Woodtoorthf  Har.Ch.  355;  Wales  Y.Ifewbotdd,  9  Mich.  46;  Bdsell  Y.Briggs^ 
20  Mich.  429;  Story,  Eq.  PL  473;)  and  in  cases  of  fraud  or  breach  of  trust, 
equity  will  retain  jurisdiction  even  though  a  court  of  law  might  take  cog- 
nizance of  the  matters.  Story,  Eq.  Jur.  695,  698 ;  Carroll  v.  Rice,  Walk.  Ch, 
373;  Coates  v.  Woodworth,  13  111.  654;  Norton  v.Hixon,  25  111.439;  Truett 
V.  Wainwrighty  4  Oilman,  418;  Thompson  v.  Browne  4  Johns.  Ch.  619. 

As  to  the  ground  that  the  case  before  this  court  heretofore  is  a  bar,  it  only 
need  be  said  that  in  no  sense  is  a  proceeding  to  have  a  claim  allowed  before 
commissioners,  and  the  decision  given  by  them,  a  common-law  judgment;  and 
no  judgment  in  any  legal  proceeding  can  be  a  bar  unless  the  party  whose  claim 
has  been  presented  for  adjudication  has  been  passed  upon,  or  the  party  has 
had  the  right  in  such  proceeding  to  have  the  merits  of  such  claim  adjudicated. 
And  it  is  not  pretended  that  complainant's  claim  has  ever  been  adjudicated 
upon  the  merits,  or  that  he  has  ever  had  the  opportunity  of  having  the  mer- 
its thereof  passed  upon.  Wales  v.  Lyon,  2  Mich.  276;  Thompson  v.  Richards^ 
14  Mich.  172;  Tucker  v.  Rohrback,  13  Mich.  73;  Barker  v.  Clepdand,  19 
Mich.  230;  Jacobson  v.  Afiller,  41  Mich.  90;  S.  C.  1  N.  W.  Rep.  1013;  Beeson 
V.  Comly,  19  Mich.  103;  Fifleld  v.  Edwards,  39  Mich.  264;  McEwm  v.  Big- 
elow,  40  Mich.  215;  Allen  v.  Duffle,  43  Mich.  2;  S.  C.  4  N.  W.  Rep.  427; 
Adair  v.  Cummin,  48  Mich.  375;  S.  C.  12  N.  W.  Rep.  495;  Franks  v.  Fech- 
eimer,  44  Mich.  177;  S.  C.  6  N.  W.  Rep.  215;  Jones  v.  Fales,  4  Mass.  255; 
Taylor  v.  Castle,  42  Cal.  371 ;  Lindell  v.  Liggett,  1  Mo.  432 ;  Jordan  v.  Si^erU 
126  Mass.  25;  Houston  v.  Musgrove,  35  Tex.  594 ;  Dickinson  v.  Hayes,  31  Conn. 
417;  Miller  y.  Manice,  6  Hill,  114;  Stafford  v.  Clark,  2  Ring.  377. 

The  relief  asked  in  this  bill  I  think  fully  warranted.  It  seems  veiy  evi- 
dent that  the  note  was  surreptitiously  obtained  from  the  complainant's  agent, 
and  upon  the  facts  stated  in  the  bill  it  was  fraudulently  placed  before  the 
commissioners,  and  in  pursuance  of  the  same  wrongful  act  its  allowance  was 
obtained  hy  defendant  Curtiss  in  her  favor,  and  through  the  same  scheme  of 
fraud  and  deception  the  complainant  was,  in  his  application  to  have  it  allowed 
in  his  favor,  defeated.  He  seems  to  have  been  powerless  in  his  efforts  to  make 
any  headway  against  the  defendants^  scheme  of  fraud  in  depriving  him  of  his 
property.  That  he  is  entitled  to  the  relief  he  asks,  is  shown  by  the  following 
authorities:  High.  Inj.  c.  3,  §§  190, 193, 199;  Pearce  v.  Olruy,  20  Conn.  544; 
Wierich  v.  De  Zoya,  2  Oilman,  385;  Nelson  v.  Rocktodl,  14  III.  375;  Kent  v. 
Ricards,  3  Md.  Ch.  392;  Greene  v.  HaskeU,  5  R.  I.  447;  Mack  v.  Doty,  Har. 
Ch.  366;  Wales  v.  Bank  of  Michigan,  Id.  308;  Wixom  v.  Davis,  Walk.  Ch, 
15;  Burpee  Y.Smith,  Id.  327;  Rathbone  v.  Warren,  10  Johns.  587;  BoyceY, 
Orundy,  3  Pet.  214;  Hawkshaw  y.  Parkins,  *2  Swanst.  539;  Adair  v.  Cum- 
min, 48  Mich.  376;  S.  C.  12  N.  W.  Rep.  495;  Massie  v.  Watts,  6  Cranch,  14»; 
Hale  V.  Chandler,  3  Mich.  531;  Edson  v.  Cumings,  52  Mich.  52;  S.  C.  17  K. 
W.  Rep.  693;  Holbrook  v.  Campau,  22  Mich.  288;  Tong  v.  Marvin^  26 
Mich.  35. 

Both  on  the  grounds  of  the  fraud  charged  and  the  insolvency  of  the  defend- 
ant Mrs.  Curtiss,  she  being  charged  substantially  as  a  trustee  in  the  premises, 
I  think  the  complainant  is  entitled  to  relief,  and  that  he  should  not  be  sub- 
jected to  any  further  litigation  than  is  necessary  in  this  suit  to  ascertain  his 
rights  as  against  the  alleged  fraudulent  transaction  of  Mrs.  Curtiss. 

The  decree  entered  by  Judge  Smith  in  the  case  should  be  affirmed,  with 
costs,  and  defendant  Mitchel  allowed  20  days  in  which  to  answer,  and  the 
record  should  be  remanded  for  further  proceedings. 
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We  do  not  think  the  stipulation  claimed  by  counsel  for  the  defendants  goes 
to  the  extent  maintained  by  them.  Certainly  it  concludes  no  action  taken  by 
the  complainant  in  this  case. 

OAMPBELii,  C.  J.,  and  Champlik,  J.»  concurred.    Mobsb,  J.«  did  not  sit 


WAiT.t?.  Baldwin  and  others. 
FUed  April  15. 1886. 

1.  Vendob  ahp  Vbndb»— Reservation  of  Timber— Right  to  Enter  and  Cdt. 

Where  land  ia  sold  with  a  reservation  of  timber,  that  reservation  carries  with  it 
the  right  to  enter,  cut,  and  carry  away ;  and  where  the  contract  is  silent  as  to  the 
time  within  which  the  timber  is  to  be  removed,  the  vendee  cannot  at  any  time  in- 
terfere with  the  removal,  but  where  a  definite  time  is  specified  in  which  the  timber 
is  to  be  removed,  what  is  lefl  thereafter  passes  to  the  estate. 

2.  Same— Cutting  of  Logs— Replevin. 

Where  a  person  has  the  rieht  to  enter  and  cut  logs,  he  may  maintain  replevin  for 
logs  wrougmlly  cut  by  another. 

3.  Same— Reservation  in  Deed— Notice. 

a  reservation  in  a  former  deed  is  notice  of  subsisting  right,  and  binding  on  a  sub- 
sequent purchaser,  eyeu  though  he  takes  title  by  a  deed  of  general  warranty. 

Error  to  Tuscola. 

Black  <&  Corcoran,  for  plaintiff  and  appellant,  ff.  P.  Atwood  and  T.  W, 
AttDoodt  for  defendants. 

Champlin»  J.  The  plaintiff,  on  the  thirteenth  of  March,  1883,  brought 
replevin  to  recover  possession  of  1,276  felled  cedar  trees,  30  pieces  of  cedar, 
-and  6  pine  logs,  cut  from  the  N.  J  of  the  N.  W.  J  of  section  36,  in  township 
12  N.,  range  10  E.,  Michigan.  He  introduced  in  evidence  on  the  trial  a  deed 
bearing  date  "the second  day  of  July,  in  the  year  of  our  Lord,"  but  not  nam- 
ing any  year;  the  evidence,  however,  tended  to  show  that  it  was  delivered  in 
the  year  1870.  This  deed  conveyed  the  land  above  described  to  Loretta  M. 
Bumble,  and  immediately  after  the  word  "Michigan"  contained  the  follow- 
ing words:  "excepting  timber  therein."  The  evidence  shows  that  there  was 
xit  that  time  standing  and  growing  on  the  land  conveyed  timber  of  the  follow- 
ing varieties:  Fine,  cedar,  hemlock,  black  ash.  and  chestnut.  Some  four  or 
five  years  after  the  date  of  the  conveyance  plaintiff  sold  all  the  pine  timber 
on  the  land  to  Stevens,  Fowler  &  Holland,  who  cut  and  removed  the  most 
thereof.  The  defendant  Baldwin  acquired  title  to  the  land  above  described 
by  a  warranty  deed  from  Mrs.  Rumble  to  Mr.  and  Mrs.  Pool,  executed  in 
Hay,  1871,  and  a  warranty  deed  from  them  to  him  before  he  cut  the  timber 
in  question. 

There  was  testimony  introduced  upon  the  trial  having  a  tendency  to  prove 
that  the  plaintiff  after  the  execution  of  the  deed  to  Mrs.  Rumble,  who  had 
then  sold  the  land  by  warranty  deed,  in  an  interview  with  Mr.  Rumble,  who 
made  the  bargain  for  the  purcliase  on  behalf  of  his  wife,  agreed  that  he  was 
to  have  five  years  in  which  to  take  the  timber  off;  and  that  afterwards,  some 
dispute  having  arisen  with  reference  to  plaintiff's  right  to  the  timber,  there 
was  an  agreement  made  by  which  plaintiff's  claim  to  the  timber  was  fully 
settled  and  ended.  Both  of  these  transactions,  if  they  occurred  at  all,  trans- 
pired between  Mr.  Rumble  and  the  plaintiff  long  after  Mrs.  Rumble  had  sold 
to  the  Fooles,  and  also  several  years  after  Rumble  had  separated  from  his 
wife,  and  they  were  living  apart.  Rumble  had  no  interest  whatever  in  the 
land,  or  the  timber,  and  no  privity  or  connection  whatever  with  the  title  or 
covenants  of  the  deed  to  the  Fooles.  He  was  not  authorized  by  his  wife,  or 
any  other  person,  to  make  any  arrangements  with  plaintiff  with  reference  to 
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the  timber,  or  to  settle  his  claim  against  the  timber.  What  he  did,  by  his 
own  testimony,  was  as  a  mere  stranger  and  volunteer,  and  his  acts  have  never 
been  ratified  or  sanctioned  by  Mrs.  Rumble,  or  any  other  person  interested  in 
such  action. 

His  testimony  concerning  these  transactions  was  admitted  against  the  ob- 
jection of  plaintiff's  counsel,  and  was  submitted  by  the  court  to  the  jury,  with 
Instructions  that  from  it  they  could  find  an  agreement  by  which  the  plaintiff 
agreed  that  the  timber  should  be  removed  in  five  years;  and  also  that  they  could 
find  tl  a  Mr.  Rumble,  for  Mrs.  Rumble,  had  a  fiaal  settlement  with  plainti£f  of 
his  churn  to  the  timber.  I  think  the  court  erred  in  receiving  the  testimony 
of  Mr.  Rumble  upon  these  two  points,  and  in  submitting  it  to  the  jury.  There 
was  no  agency  proved,  or  attempted  to  be  proved.  There  was  no  privity  of 
contract  established  between  Mrs.  Rumble  and  plaintiff,  and  he  was  not 
bound  by  any  such  agreement  or  settlement  as  Rumble  asserted  was  made, 
and  which  plaintiff  denies  was  made.  This  is  not  a  case  of  a  sale  of  land, 
excepting  therefrom  the  timber,  which  is  to  be  removed  within  a  certain 
specified  time,  or  of  the  sale  of  timber  to  be  removed  within  a  fixed  period; 
in  which  cases  it  has  been  held  that  the  limitation  of  time  enters  into  the 
contract  of  sale,  and  the  reservation  or  sale  applies  to  such  timber  only  as  is 
removed  within  the  time  limited;  and  that  no  title  is  retained  in  the  one 
ciise,  or  passes  in  the  other,  to  any  timber  wliich  remains  upon  the  land  after 
the  time  agreed  upon  for  its  removal  has  expired. 

Here,  in  the  deed  granting  the  land,  the  timber  thereon  is  excepted  front 
the  grant.  The  title  to  the  timber  remains  in  the  plaintiff,  who,  by  the 
transaction,  has  an  implied  power  to  enter,  fell,  and  take  away  the  timber. 
Baults  V.  Mitchell,  15  Pa.  St.  371,  379;  Wood  v.  Leadhitter,  13  Mees.  &  W, 
844;  Thomas  v.  Sorrell,  Vaughn,  330.  351;  Hewitt  v.  Isham,  7  Exch.  75; 
Pien^epont  v.  Barnard,  6  N.  Y.  279. 

Plaintiff's  title  to  the  timber  arising  from  the  exception  in  the  deed  is  of 
the  same  binding  force  and  effect  as  if  the  whole  estate  had  been  granted  by 
the  deed,  and  then  Mrs.  Rumble  had  executed  a  deed  to  plaintiff  of  all  the 
timber  upon  the  land;  in  which  case  the  plaintiff's  right  to  enter  upon  the 
land,  and  cut  and  remove  the  timber  at  pleasure,  would  have  passed  as  an 
Incident  of  the  grant,  and  could  not  have  been  revoked  by  Mrs.  Rumble  so  as 
to  defeat  her  grant,  to  which  the  right  was  incident.  It  is  essential  to  the 
enjoyment  of  the  property,  and  as  such  enters  into  the  property  rights  of  the 
plaintiff  in  the  timber  by  the  assent  of  both  parties.  Such  a  right,  where 
there  are  no  words  in  the  contract  showing  a  limitation  of  the  time  of  en- 
joyment, or  within  which  it  shall  be  exercised,  is  not  revocable,  nor  can  it  be 
terminated  at  the  will  of  the  owner  or  grantee  of  the  land,  nor  by  notice  to 
remove  the  timber  in  a  reasonable  time.  The  right  to  enter  and  remove  the 
timber,  under  the  exception  contained  in  this  deed,  does  not  rest  upon  the 
motion  of  a  license  from  the  grantee,  but  as  being  connected  with  the  excep- 
tion as  an  incident  to  its  enjoyment,  and  is  an  interest  in  the  land  itself  to 
that  extent.  This  being  so,  the  subsequent  purchasers  from  Mr.  Ramble 
took  the  title  with  full  notice  of  what  appeared  in  the  deeds  forming  the 
chain  of  title  through  which  they  claim,  and  are  entitled  to  no  protection  as 
innocent  purchasers.  Plaintiff  owned  the  timber  and  could  maintain  replevin 
for  the  trees  when  severed  from  the  land  without  his  permission  or  author- 
ity. No  doubt  the  plaintiff  could  give  a  license  by  parol  to  defendants  to 
sever  the  trees,  and  if  he  did  so,  and  it  was  executed  before  it  was  revoked, 
it  would  be  binding  upon  him.  Pierrepont  v.  Barnard,  6  N.  Y.  279.  But 
the  case  was  not  defended  or  submitted  to  the  jury  upon  this  theory. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

MoRSB,  J.,  concurred.    Campbell,  0.  J.,  and  Sherwood,  J.,  concurred  in 

the  result. 
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Thompson  t>.  Clay. 

Filed  April  15,  1886. 

1.  Principal  and  Agent— Holding  Man  Out  as  Agent— General  Dkalings—Efpect. 

Where  a  defendant  intimated  to  the  plaintiff  that  a  certain  man  was  his  agent, 
and  sach  person  was  known  by  the  plaintiff  to  have,  at  or  about  the  time  of  plain- 
tiffs negotiations  with  him,  transacted  similar  business  with  other  parties  for  the 
defendant,  the  plaintiff  will  be  justified  in  inferring  that  such  man  is  an  agent,  and 
any  contract  entered  into  within  the  scope  of  his  supposed  agency  will  be  binding 
on  the  defendant.  « 

2.  Trial— Evidence— Deposition— Section  7475,  How.  St. 

The  statute  (section  7475,  How.  St.)  providing  for  the  taking  of  depositions  to  be 
used  as  evidence  in  a  case  is  in  derogation  of  the  common  law,  and  must  be  strictly 
pursued. 

Error  to  Newaygo. 

George  Luton,  for  plaintiff.    John  E,  Moore,  for  defendant  and  appellant. 

MoRSB,  J.  This  is  an  action  in  asaimipsit,  brought  to  recover  about 
253.000  feet  of  pine  logs,  at  five  dollars  per  thousand.  Plaintiff  alleges 
that  he  sold  the  logs,  at  the  price  above  stated,  to  defendant,  through  one 
Daniel  M.  Adams,  claimed  to  be  acting  as  agent  of  the  defendant.  He  testi- 
fies that  he  contracted  with  said  Adams  for  the  sale  to  defendant  of  all  the 
pine  timber  that  should  be  cut  from  a  certain  piece  of  land,  and  which  Mr. 
Cody,  agreed  upon  as  the  scaler,  would  accept,  at  five  dollars  per  thousand 
feet,  delivered  in  the  Muskegon  river,  and  that  he  was  to  receive  pay  as  fast 
as  he  got  100,000  feet  afioat.  He  also  claims  that  he  hired  one  Adolphus 
Berry  to  put  the  logs  in,  and  was  to  pay  him  at  the  rate  of  three  dollars  per 
thousand  for  the  job.  The  defendant  claims  that  he  did  not  authorize  Adams 
to  contract  for  or  purchase  the  logs  on  his  account;  that  Adams  was  not  his 
general  agent  for  buying  logs,  but  was  the  agent  of  the  Newaygo  Company^ . 
a  corporation  then  organized  and  existing  under  the  laws  of  this  state,  of 
which  company  defendant  was  president  and  general  manager;  that  Adams 
did  not  buy  the  logs  of  plaintiff,  but  purchased  them  of  said  Adolphus  Berry » 
who  claimed  to  have  bought  the  timber  of  plaintiff;  that  Adams  bought  the 
logs  for  the  Newaygo  Company,  and  that  they  were  delivered  to  and  received 
by  that  company,  who  were  to  and  did  pay  Berry  three  dollars  per  thousand 
in  full  for  his  share^  and  to  credit  and  did  credit,  by  Berry's  direction,  with 
plaintiff's  consent,  two  dollars  per  thousand  upon  their  books  to  plaintiff  for 
his  share;  that  plaintiff  traded  at  the  store  of  the  company  a  portion  of  his 
account,  leaving  at  the  time  of  the  trial  a  balance  upon  the  company's  books 
in  favor  of  plaintiff  of  $198.39,  which  the  company  were  ready  and  willing  to 
pay.  Upon  this  issue  the  case  went  to  the  jury,  who  found  a  general  verdict 
for  plaintiff  in  the  sum  of  $1,343.24,  and  also  found  specially,  in  answer  to 
questions  propounded  by  plaintiff's  counsel,  that  the  sale  of  the  logs  in  ques* 
tion  was  made  by  the  plaintiff  to  the  defendant,  and  that  Adams  bought  the 
logs  for  the  defendant. 

Numerous  errors  are  assigned  in  relation  to  the  admission  of  certain  testi- 
mony on  the  trial. 

The  plaintiff  was  allowed  to  testify  that  a  certain  conversation  which  he 
had  some  two  months  before  the  alleged  sale  of  these  logs  with  defendant 
(which  conversation  he  had  detailed  to  the  jury^  assisted  him  in  forming  an 
opinion  that  Adams  was  acting  as  the  agent  of  defendant  in  buying  the  logs 
in  question.  The  answer  was  given  in  answer  to  a  direct  question  put  by 
his  counsel,  against  objection.  The  jury  were  the  proper  judges  as  to  what 
effect  this  conversation  had,  or  ought  to  have  had,  upon  plaintiff  as  to  induc- 
ing him  to  believe  Adams  to  be  the  agent  of  defendant;  and  it  was  error  to 
permit  plaintiff  to  state  such  effect. 
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The  testimony  of  John  Kinny  that  he  sold  defendant  some  logs  in  October, 
18S3,  two  months  after  the  contract  claimed  in  this  case,  could  have  done  the 
•defendant  no  harm,  as  he  himself  admitted  buying  some  logs  during  that  year 
on  Iiis  own  account.  It  was  not  relevant  to  the  issue,  but  it  could  have  af- 
fected in  no  way  the  question  in  dispute,  to-wit,  the  agency  of  Adams,  and 
was  tlierefore  a  harmless  error. 

The  witness  Adams  should  have  been  permitted  on  cross-examination  to 
have  fully  answered  the  following  question:  ''Question,  Well,  in  relation  to 
the  Iloag  &  Gidley  contract,  and  that  Bonner  contract,  how  was  it  that  they 
-came  to  be  made  with  D.  P.  Clay  instead  of  the  Newaygo  Company?"  The 
matter  of  these  contracts  had  been  drawn  out  by  plaintiff* s  counsel,  and  de- 
fendant was  manifestly  entitled  to  a  full  explanation  of  them.  We  are  not 
sure  but  he  was  afforded  the  opportunity,  however,  as  the  record  is  very 
blind,  and  not  as  full  as  it  ought  to  have  been  on  this  subject.  It  seems  the 
question  was  at  first  denied  by  the  circuit  judge,  but  afterwards  he  said: 
'*  As  I  understand  that  these  contracts  were  executed  by  Mr.  Adams,  and  it 
is  claimed  by  special  authority,  or  special  arrangement,  and  that  he  had  no 
general  authority  to  make  the  contracts,  and  they  wish  to  show  that,  let  the 
jury  have  the  testimony  on  both  sides."  The  witness  then  testified  in  rela- 
tion to  the  execution  of  some  other  contracts,  but  gave  no  evidence,  as  ap- 
pears from  the  record,  as  to  the  contracts  mentioned  in  the  question.  It  ap- 
pears to  us,  however,  that,  under  the  language  of  the  court  above  quoted, 
permission  was  granted  him  to  do  so,  and  that  defendant's  counsel  might  have 
•availed  themselves  of  the  privilege  had  they  seen  fit  to  do  so. 

The  defendant  offered  in  evidence  the  deposition  qt  one  William  Il.Sherp- 
nack,  taken  pursuant  to  section  7475  of  Howell's  Statutes,  before  Paul  Brown, 
a  notary  public  in  and  for  Cook  county,  state  of  Illinois.  At  the  taking  of 
fiaid  deposition  both  parties  to  this  suit  appeared  by  their  respective  counsel. 
There  was  no  certificate  attached  to  the  deposition  showing  the  official  ca- 
pacity of  the  notary,  as  required  by  the  .statute.  The  deposition  was  received 
and  filed  June  2,  1885.  The  trial  commenced  June  9,  1885,  but  no  showing 
was  made  that  any  notice  of  the  reception  of  the  deposition  w^as  served  upon 
the  counsel  for  plaintiff  under  rule  51  of  the  circuit  court.  The  deposition 
was  properly  rejected.  The  proceeding  being  in  derogation  of  the  common 
law,  and  the  deposition  being  admissible  only  by  reason  of  the  statute,  its 
terms  must  be  complied  with.  The  argument  that  the  counsel  for  plaintiff 
attended  upon  the  taking  of  the  testimony  is  not  tenable.  Such  attendance 
<;ould  not  be  regarded  as  a  waiver  of  any  requisite  of  the  statute  to  be  com- 
plied with  in  the  return  of  the  deposition.  It  is  also  urged  that  the  notarial 
«eal  of  the  officer  affixed  to  his  return  is  a  sufficient  compliance  with  the  ob- 
ject and  purpose  of  the  statute ;  but  the  record  does  not  show  that  any  such 
seal  was  affixed. 

Objection  is  also  made  to  the  evidence  given  in  rebuttal  of  plaintiff,  Adol- 
phus  Berry,  and  one  Louis  Topping,  as  to  the  contract  between  Berry  and 
plaintiff  in  regard  to  putting  in  the  logs.  This  testimony  was  offered  and 
given,  it  is  claimed,  to  rebut  the  claim  made  by  defendant  that  Berry  bought 
the  logs  of  plaintiff,  and  to  show  that  Berry  did  not  so  buy  the  logs,  but  en- 
tered into  a  contract  with  plaintiff  to  put  them  in  the  river  at  three  dollars 
per  thousand,  as  claimed  by  plaintiff.  Defendant  was  not  present  at  this 
conversation,  nor  was  Adams,  who  purchased  the  logs.  We  do  not  think 
this  evidence  was  admissible.  The  issue  Wiis  whether  Adams  bought  the 
logs  of  Berry  or  of  Thompson.  It  was  entirely  immaterial  what  talk  or 
agreement  Berry  and  plaintiff  had,  not  in  the  presence  of  Adams  or  defend- 
ant, and  unknown  to  them.  The  defendant  offered  and  gave  no  evidence  to 
disprove  this  alleged  arrangement  between  plaintiff  and  Berry  to  which  plain- 
tiff testified  in  his  primary  case.  He  contented  himself  with  t^timony  tend- 
ing to  show  that  Berry  sold  the  logs  as  his  own.    This  proof  of  a  contract 
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between  plaintiff  and  Berry  tended  to  rebut  no  part  of  the  case  made  by  de- 
fendant, and,  taking  place  without  the  knowledge  of  defendant  or  his  alleged 
agent,  could  have  no  binding  force  upon  him.  Yet  the  jury  were  allowed  to 
use  the  fact  of  such  an  agreement  as  evidence  that  defendant  did  not  pur- 
ch:ise  of  Berry,  but  of  plaintiff.  Such  was  the  object  and  manifest  effect  of 
tlie  testimony.  The  circuit  judge  stated  that  the  evidence  was  allowed  for 
the  purpose  of  showing  that  the  plaintiff  did  not  sell  the  logs  to  Berry.  We 
can  see  no  relevancy  in  admitting  such  proof,  unless  the  jury  were  to  infer 
from  it  that,  because  the  plaintiff  did  not  sell  to  Berry,  therefore  Berry  could 
.not  have  sold  to  Adams,  as  claimed  by  defendant.  The  defendant  claimed 
that  Berry  sold  the  logs  pretending  to  own  the  timber,  and  this  talk  between 
the  plaintiff  and  Berry,  without  the  knowledge  of  defendant  or  Adams,  had 
no  tendency  whatever  to  prove  that  Berry  did  not  sell  them  as  claimed  by  de- 
fendant. 

It  was  also  error  to  allow  the  witness  Berry  to  testify  how  much  the  plain- 
tiff had  paid  him  upon  his  contract  for  putting  in  the  logs.  It  had  no  rele- 
vancy to  any  legitimate  issue  in  the  case,  and  was  entirely  immaterial;  and 
we  cannot  say  that  its  admission  may  not  have  prejudiced  the  jury  against 
the  defendant's  case. 

Objections  are  made  to  the  charge  of  the  court,  but  upon  a  careful  exami- 
nation of  the  defendant's  requests  as  refused,  and  the  instructions  of  the  cir- 
cuit judge  taken  as  a  whole,  we  can  find  no  error.  The  entire  charge  was  a 
very  fair  and  proper  one.  It  set  out  plainly  and  clearly  the  issues  between 
the  parties,  and  the  respective  claims  of  each.  It  sufficiently  stated  the  req- 
uisites of  a  contract  as  to  the  meeting  of  the  minds  of  the  parties  contract- 
ing, and  that  its  terms  must  be  fully  understood  alike  by  each.  It  placed 
the  burden  of  proof  upon  the  plaintiff  to  prove  the  authority  of  Adams  to  act 
for  the  defendant.  In  speaking  upon  this  branch  of  the  case,  the  circuit 
judge,  correctly,  as  we  think,  under  the  facts,  instructed  the  jury  that  if  the 
defendant,  previous  to  the  sale  of  the  logs,  told  plaintiff  that  Adams  was  his 
agent  for  buying  the  logs,  and  plaintiff  also  knew  of  Adams  buying  logs  of 
other  parties  for  defendant  prior  to  or  about  this  time,  and  not  too  far  away, 
then  the  plsuntiff  would  have  reason  to  believe  that  Adams  had  a  right  to  buy 
logs  and  make  contracts  binding  on  the  defendant.  It  is  claimed  by  defend- 
ant's counsel  that  there  was  no  evidence  to  support  this  part  of  the  charge ; 
but  the  plaintiff  testified,  substantially,  that  defendant  told  him,  about  two 
months  before  the  sale  in  this  case,  that  Adams  was  his  man  for  buying  logs, 
and  also  that  he  (plaintiff)  knew  about  the  time  of  his  sale  of  Adams  buying 
logs  for  defendant  of  different  parties. 

The  circuit  judge  also  instructed  the  jury  that  if  Berry  sold  the  logs  to  the 
Newaygo  Company,  or  if  they  were  delivered  to  that  company,  it  under- 
standing that  it  was  buying  the  logs  of  Berry,  and  paid  Berry  three  dollars 
per  thousand  for  them,  and  credited  the  plaintiff  with  two  dollars  per  thou- 
sand, and  plaintiff  kept  on  delivering  the  logs,  knowing  all  about  this,  he 
could  not  complain  here  of  defendant;  or,  if  he  received  any  pay  upon  the 
logs  from  the  Newaygo  Company,  he  could  not  come  into  court  and  claim  he 
was  dealing  with  defendant.  The  court  seemed  to  cover  fairly  and  fully  all 
the  points  in  controversy,  and  to  give  in  his  general  charge  substantially  all 
of  the  requests  of  the  defendant's  counsel  that  they  were  entitled  to  under 
the  law  as  applicable  to  the  case. 

While  the  verdict  of  the  jury  may  seem  to  have  been  unwarranted  by  the 
evidence,  as  claimed  by  defendant's  counsel,  we  do  not  think  the  instructions 
of  the  court  below  were  at  fault  in  bringing  about  such  a  result.  It  does 
pretty  clearly  appear,  from  the  whole  testimony,  that  none  of  these  logs  were 
ever  delivered  to  the  defendant,  or  were  received  by  him,  but  were  all  re- 
ceived and  handled  by  the  Newaygo  Company,  and  the  judge  so  stated  to  the 
jury.    It  is  also  manifest  from  the  record  that  Berry,  who  cut  and  put  the 
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logs  afloat  in  the  Muskegon  river,  dealt  entirely  with  the  company,  and  does 
not  deny  receiving  his  three  dollars  per  thousand,  in  full  from  it.  There  is 
no  evidence  that  he  had  any  dealings  with  defendant.  The  logs  were  scaled 
by  Cody,  the  scaler  agreed  upon  by  Adams,  and  the  party  with  whom  he  con- 
tracted, be  it  either  the  plaiiuiff  or  Berry,  and  the  scale  headed  as  follows: 
"S.  D.  Thompson,  Pine  Scale  of  Logs  put  in  by  R.  R.  Berry  for  Newaygo 
Company. "  Nor  is  it  very  clear  that  Thompson  did  not  deal  with  the  Ne- 
waygo Company  as  to  his  pay  instead  of  with  the  defendant. 

But  the  plaintiff  in  his  evidence  testified  that  he  sold  the  logs  to  Adams  as 
the  agent  of  Clay;  that  he  never  knew  of  any  credit  being  made  upon  the 
books  of  the  Newaygo  Company  to  him  at  two  dollars  per  thousand  until  he 
went  to  draw  his  pay;  and  that  he  knew  nothing  about  the  Newaygo  Com- 
pany's purchasing  the  pine,  nor  defendant's  claim  that  they  bought  the  logs 
of  Berry,  until  alter  the  commencement  of  this  suit.  And  although,  as  the 
record  is  presented  to  us,  we  should  have  found  a  different  verdict,  the  weight 
of  the  testimony  was  for  the  jury,  and  the  circuit  judge  would  not  have  been 
warranted  in  taking  the  case  from  them ;  nor  is  the  whole  evidence  set  forth  in 
the  record. 

For  the  errors  enumerated,  the  judgment  of  the  court  below  is  reversed 
and  a  new  trial  granted,  with  costs  of  this  court  to  the  defendant. 

Campbell,  C.  J.,  and  Sherwood,  J.,  concurred.  Champlin,  J.,  did  not  sit 
in  this  case. 


Allen  o.  Allen. 

Filed  AprU  15,  1886. 

1.  Pabbnt  and  Child— Wages  of  Minor  Child— Emancipation. 

The  earnings  of  a  son  before  he  comes  of  age  belong  to  the  &ther,  nnlesB  the 
father  has  given  his  son  his  time  and  earnings. 

2.  Same— Dealings  between  Members  of  Family— No  Implied  Promise  of  Payment. 

In  dealings  between  members  of  the  same  household,  famishing  board,  clothes, 
money,  and  the  like,  there  is  no  implied  promise  of  payment,  and  an  Express  prom- 
ise must  be  made  to  clearly  appear  from  positive  testimony,  or  there  can  be  no  re- 
covery. 

Error  to  Clare. 

B,  D.  Wheaton,  for  plaintiff.  Wisner  cfr  Draper  and  C.  W.  Perry,  for  de- 
fendant and  appellant. 

Champlin,  J.  This  is  an  action  of  assumpaiU  brought  by  a  father  against 
his  son.  The  declaration  is  upon  the  common  counts,  under  which  a  bill  of 
particulars  was  filed  of  items  aggregating  $3,014.  The  defendant  pleaded 
the  general  issue,  and  set  oif  and  filed  a  bill  of  particulars.  The  case  was 
tried  by  a  jury,  who  returned  a  verdict  in  favor  of  the  plaintiff  for  $1,293. 
The  errors  assigned  relate  to  the  rulings  of  the  court  in  the  admission  of  tes- 
timony, and  refusal  to  charge  as  requested,  and  to  the  charge  as  given. 

An  item  in  the  plaintiff's  bill  of  particulars  was  for  "money  lent  from  sale 
of  real  estate,  $800.''  The  plaintiff  had  given  testimony  tending  to  show 
that  he  had  sold  his  farm  in  Kew  York  state  to  another  son,  and  that  this 
son  had  paid  to  defendant  for  plaintiff  six  or  eight  hundred  dollars,  which 
was  the  money  claimed  under  this  item.  The  defendant,  when  sworn  in  his 
own  behalf,  denied  having  received  this  $800  or  any  other  sum  for  his 
father.  On  cross-examination  he  was  asked  with  reference  to  a  Mrs.  Shores, 
and  testified,  without  objection,  that  he  knew  her,  but  had  no  recollection  of 
having  a  talk  with  her,  and  stating  to  her  at  one  time  that  he  had  received 
$800  from  his  father;  that  this  lady  he  got  to  keep  bouse  on  account  of  his 
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father,  in  a  house  he  had  built  for  him  and  his  sisters  to  live  in,  and  th^t 
she  kept  house  there  in  1882  several  months;  that  he  recollected  Mrs.  Shore's 
brother  coming  there  twice,  but  did  not  recollect  having  a  conversation  with 
him;  when  the  defendant  was  asked:  "Question.  Don't  you  remember  of 
having  a  conversation  with  him  in  which  you  gave  this  young  man,  her 
brother,  advice  as  to  saving  money,  and  how  you  had  saved  yours,  saying,  in 
substance,  that  the  first  8200  you  ever  got  you  brought  here  and  put  into  the 
homestead;  and,  after  he  left  you,  turned  to  this  lady,  and  said  to  her  it  was 
well  enough  to  encourage  the  young  man,  but  that  you  did  not  give  it  to  him 
Just  as  it  was;  that  you  had  a  bigger  start  than  that,  for  you  had  eight  hun- 
dred dollars  from  your  father,  referring  to  this  eight  hundred  dollars  you  got 
from  your  brother,  that  belonged  to  your  father,  as  claimed  by  your  father?" 
This  question  was  objected  to  by  defendant's  counsel  as  too  indefinite.  The 
objection  was  overruled,  and  the  witness  answered:  "I  don't  remember  the 
conversation.    The  latter  part  of  that  I  think  is  entirely  trumped  up." 

Error  is  assigned  upon  this  ruling,  and  it  is  suggested  in  defendant's  brief 
that  the  question  seems  to  have  been  put  for  the  purpose  of  laying  a  founda- 
tion to  impeach  the  witness,  and,  as  it  fixes  no  time  or  place,  was  not  proper. 
But  it  is  clear  that  the  evident  purpose  of  the  question  was  to  show  an  ad- 
mission by  the  party  that  he  had  received  the  $800  in  dispute  and  was  en- 
tirely proper.  Mrs.  Shores  was  afterwards  placed  upon  the  stand  by  plain- 
tiff, and  testified  to  the  conversation  without  objection.  The  defendant  was 
also,  upon  his  cross-examination,  permitted  to  testify,  without  objection, 
how  much  stock,  and  of  what  it  consisted,  was  on  the  homestead  when  he  left 
them.  Among  other  stock  he  testified  to  14  head  of  cattle  that  were  brought 
there  from  the  other  place,  and  turned  out  there  to  pasture.  He  was  then 
disked,  "How  many  more  than  fourteen  head  of  cattle  have  you  ?"  To  w^hich 
defendant's  counsel  objected  because  it  was  irrelevant  and  immaterial.  The 
court  overruled  the  objection,  and  the  witness  answered:  "I  think  there 
were  twenty-seven  head,  calves  and  all,  excepting  the  spring  calves. "  Wit- 
ness was  next  asked:  "Have  you  got  any  other  property  besides  that?" 
This  was  objected  to  as  immaterial  and  incompetent,  and  overruled,  and  the 
witness  answered:  "I  have  some  land,  forty  acres,  which  cost  me  $60." 
These  rulings  are  assigned  as  error.  The  bearing  that  this  testimony  had 
upon  the  merits  of  the  case  was  very  remote,  if  it  had  any  at  all.  If,  how- 
ever, it  was  error  to  receive  it,  its  reception  cannot  be  regarded  as  prejudicial, 
inasmuch  as  further  testimony  was  introduced,  without  objection,  that  the 
property  mentioned  was  all  he  had,  except  a  little  paper — notes — not  to  ex- 
ceed $200  or  $300,  and  that  he  was  worth  about  $2,000. 

One  item  of  $600  in  defendant's  set-off  was  for  money  earned  by  defendant 
while  a  minor,  concerning  which  he  testified:  "In  1865  and  '6, 1  think  it  was 
a  part  of  both  of  those  years,  I  worked  in  the  state  of  Pennsylvania,  receiv- 
ing, I  think,  from  $50  to  $60  a  month.  My  older  brother  collected  my  wages. 
I  was  under  age  then,  but  supposed  I  had  my  time.  I  was  promised  my  time. 
He  hired  me  there,  and  collected  my  wages,  as  he  informed  me.  The  money 
earned  at  that  time  was  furnished  to  my  father,  I  could  not  tell  when,  but 
some  time, — about  $600  as  near  as  I  could  fix  the  amount."  On  cross-ex- 
amination he  testified:  "I  boarded  at  a  place  selected  for  me,  and  my  brother 
paid  my  board-bill,  and  collected  my  wages.  I  supposed  I  was  getting  $60 
and  my  board.  My  brother  was  down  there,  and  he  got  me  the  place.  My 
father  said  I  might  go  and  might  have  my  time,  and  what  I  made. "  Helen 
Allen,  the  brother,  testified :  "I  once  lived  in  the  oil  regions  of  Pennsylvania. 
I  wiis  engaged  in  moving  machinery,  and  had  a  lot  of  teams  at  work  there* 
jobbing,  contract,  and  one  thing  and  another.  I  hired  the  defendant  out 
tliere  to  a  Colonel  Cook,  the  superintendent  of  Hamlin  &  Moore,  a  concern 
that  furnished  oil-well  supplies.  I  received  Herbert's  wages, — about  $600. 
I  let  my  father  have  them  to  pay  a  mortgage  on  the  farm.    I  let  him  have  the 
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money  at  the  request  of  my  brother  Herbert.  He  and  I  talked  it  over  to- 
gether." In  rebuttal  the  plaintiff  testified:  ''I  never  gave  him  his  time,  or 
authorized  him  to  receive  his  own  wages  for  his  own  benefit." 

Respecting  this  item  of  defendant's  set-off  the  court  instructed  the  jury  as- 
follows:  "It  is  iidmitted  that  at  the  time  the  son  earned  the  ^00,  which  in* 
ore;ised  to  $800,  as  he  claims,  in  Pennsylvania,  the  son  was  not  of  age,  and 
that  the  plaintiff  claims  that  he  never  gave  his  son  his  time,  and  consequently 
the  plaintiff  is  entitled  to  this  $600;  while  the  defendant  claims  that  biV 
father,  before  he  went  to  Pennsylvania,  gave  him  his  time  and  what  he  could 
earn.  The  earnings  of  a  son  before  he  comes  of  age  belong  to  the  father  un- 
less the  father  has  given  the  son  his  time  and  earnings.  This  question  is  left 
for  you  to  determine  from  the  testimony,  and  should  you  find  the  son  had 
been  given  his  time  before  earning  this  money  he  should  be  allowed  for  it; 
but  if  he  had  not  given  him  his  time,  then  the  son  is  not  entitled  to  anything^ 
for  this  item.*'  An  exception  was  taken  to  this  instruction,  and  error  is  as- 
signed upon  it;  and  it  is  claimed  that  "the  jury,  under  this  charge,  must  find 
that  plaintiff  had  expressly  given  the  son  his  time  to  entitle  him  to  his  own 
earnings.  It  left  out  of  the  case  entirely  inferences  the  jury  had  a  right  to  draw 
from  the  acts  and  conduct  of  the  father,  and  was  not  a  correct  statement  of 
the  law." 

We  do  not  think  the  charge  is  open  to  the  criticism  quoted  above  from  de- 
fendant's brief.  The  circuit  judge  told  the  jury  that  the  question  was  left 
for  them  to  determine  from  the  testimony.  This  certainly  left  the  jury  to 
draw  all  proper  inferences  from  the  acts  and  conduct  of  the  parties.  More- 
over, the  only  testimony  introduced  or  relied  upon  by  the  defendant  of  the 
right  of  the  defendant  to  the  wages  earned,  was  an  express  promise  or  con- 
sent of  the  father  that  he  should  have  his  time  and  be  entitled  to  receive  these 
wages.     There  was  no  error  in  this  portion  of  the  charge. 

Defendant's  counsel  requested  the  court  to  instruct  the  jury  "that,  in  or- 
der for  a  father  to  collect  from  a  son,  or  a  son  to  collect  from  a  father,  tliere 
must  be  an  express  promise  on  the  part  of  the  party  from  whom  payment  is 
sought,  and  this  must  be  shown  by  affirmative  proof ;  that  the  presumption  is. 
against  the  theory  of  contract  relations  between  members  of  the  same  fam- 
ily. Any  money  or  property  paid  or  given  by  a  father  to  a  son  cannot  be  re- 
covered back;  that  all  items  in  the  plaintiff's  account,  where  there  is  not  an 
express  promise  to  pay,  shown  by  affirmative  proof,  must  not  be  considered 
by  the  jury  and  charged  against  the  defendant  in  making  their  verdict;  that 
when  tlie  relation  of  father  and  sou  exists,  clear,  direct,  and  positive  proof  of 
some  contract  must  be  given  or  there  can  be  no  recovery;  that  such  contract 
cannot  be  raised  or  shown  by  implication ;  that  the  presumption  is  against 
any  such  contract  between  father  and  son,  instead  of  in  favor  of  it,  as  in  other 
cases."  The  court  gave  the  following  instructions  to  the  jury:  "The  rela- 
tions that  exist  between  these  parties  are  those  of  father  and  son,  and,  as  such, 
they  should  be  considered  In  this  case.  During  a  portion  of  the  running  of 
these  accounts  the  parties  were  members  of  the  same  family,  and  when  this 
relation  exists  between  parties,  father  and  son,  I  think,  and  I  concur  with 
defendant's  counsel,  and  charge  you,  that  under  such  circumstances  the  law 
will  raise  no  implied  promise  to  pay  on  the  part  of  either  party  for  those 
things  that  the  other  furnishes  him  in  consequence  of  that  relation,  and  with- 
out any  agreement  to  pay,  and  that  agreement  must  be  positive,  and  estab- 
lished in  court  by  affirmative  testimony  introduced  in  court.  This  principle 
applies  to  both  plaintiff  and  defendant,  so  that  should  you  find  that  any  money 
or  board  or  work  or  other  things  were  furnished  by  either  the  plaintiff  to  the 
defendant,  or  by  the  defendant  to  the  plaintiff,  in  consequence  of  this  rela- 
tionship of  father  and  son,  and  there  is  no  positive  agreement  established  by 
positive  testimony  or  circumstantial  evidence,  or  equal  testimony  to  positive 
testimony,  it  should  be  rejected." 
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The  defendant  contends  that  these  instructions  do  not  fairly  cover  the  re- 
quests made  by  him,  in  two  respects:  (1)  Tliat  saying,  "the  law  would  raise 
no  implied  promise  on  the  part  of  either  party  to  pay  for  those  things  that 
the  other  furnishes  him  in  consequence  of  the  relation,  and  without  any  agree- 
ment to  pjiy,"  is  not  equivalent  to  saying  that  "any  money  or  property  paid 
or  given  by  a  father  to  a  son  cannot  be  recovered  back."  Counsel  do  not 
state,  nor  is  our  attention  called  to  any  evidence  showing,  that  any  money  or 
property  was  paid  or  given  by  the  plaintiff  to  the  defendant  which  he  has 
sought  in  this  action  to  recover  back.  The  charge  as  given  was  applicable 
to  the  testimony  introduced  before  the  jury,  and  was  sufficiently  definite  to 
enable  the  jury  to  determine  the  merits  of  the  controversy. 

The  defendant's  counsel  claims  that  the  court  erred  in  stating  to  the  jury^ 
that,  should  they  find  that  any  money  or  board  or  work  and  any  other  things-, 
were  furnished  by  either  the  plaintiff  to  the  defendant,  or  by  the  defendants 
to  the  plaintiff,  in  consequence  of  this  relationship  of  father  and  son,  and: 
there  was  no  positive  agreement  established  by  positive  testimony,  or  circum- 
stantial evidence  of  equal  testimony  to  positive  testimony,  it  should  be  rejected. 
They  contend  that  this  charge  is  too  restrictive  when  applied  to  the  claim  of 
the  son  to  recover  from  his  father  for  money  lent,  or  for  property  sold  to  him. 
But  we  think  this  portion  of  the  charge  fairly  embodies  the  spirit  of  the  de- 
fendant's requests  to  charge,  and  was  aptly  framed  to  exclude  presumptions 
of  a  contract,  and  is  no  broader  than  the  defendant's  eighth,  ninth,  and  tenth 
requests,  which  it  was  evidently  designed  to  cover,  viz. :  "  That  when  the  re- 
lation of  the  father  and  son  exists,  clear,  direct,  and  positive  proof  of  some 
contract  must  be  given,  or  there  can  be  no  recovery;  that  such  contract  can- 
not be  raised  or  shown  by  implication,  and  the  presumption  is  against  any 
such  contract  between  father  and  son,  instead  of  in  favor  of  it,  as  in  other 
cases."  If  this  is  good  law  when  applied  to  the  father^s  claim  against  his 
son,  no  reason  is  perceived  why  it  is  not  equally  as  good  when  applied  to  the 
claim  of  the  son  against  the  father.  The  charge  covered  all  the  issues  in  the 
case,  and,  in  our  opinion,  was  as  favorable  to  the  defemdant  as  he  had  the 
right  to  ask. 

The  judgment  must  be  affirmed. 

(The  other  Justices  concurred.) 


BioGs  9.  Sterling. 

Filed  April  15.  1886. 

HoxvTSAD— Claim  and  Selection— Effbct  of  Oocupanot. 

When  the  homestead  claimed  to  be  protected,  is  within  the  quantity  limited  by 
the  constitution,  and  occupied  by  the  owner,  such  occupancy  is  itself  evidence  of " 
an  election  by  the  owner  of  the  parcel  occupied,  and  a  notice* to  all  of  its  true  char- 
acter as  a  homestead,  and  of  his  selection,  and  the  extent  thereof,  and  no  other  otr 
further  notice  is  necessary  to  be  given  to  enjoy  the  fullest  protection  of  the  law. 
8amb — Levy  upon — Constitutional  Protection. 

When  a  homestead  within  the  constitutional  limit  is  once  established  by  elec— 
tion,  selection,  and  occupancy,  the  constitution  is  a  positive  prohibition  against  • 
levy  and  sale  by  the  owner's  creditors,  unless  it  exceeds  $1,500  in  value,  in  whichi 
case  the  statute  provides  for  division  or  appraisement.    How.  St.  g  7728. 
8am»— Waiver — Abandonment  and  Alienation. 

Where  a  homestead  has  once  been  selected,  it  can  never  be  waived,  except  by.- 
abandonment  or  alienation  by  deed. 
Same— Levy  on,  under  Execution-— Sale  Void. 

Where  the  homestead  has  been  selected,  and  exceeds  either  in  quantity  or  value*- 
the  constitutional  limit,  until  the  appraisal  provided  for  is  had,  no  valid  sale  can  . 
be  made  by  the  sheriff  of  such  homestead,  or  any  part  thereof. 
Same — Homestead  Bights — Waiver  before  Selection — Sheriff's  Sale. 

Where  the  homestead  has  not  been  elected  and  selected  by  the  owner,  all  the  par— 
v.27N.w.no.7 — 45 
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ties  Interested  therein  having  knowledge  of  the  facts,  the  homestead  rights  may  be 
waived  by  failure  to  make  the  election  and  selection  before  sale  by  the  sherifil 
6.  Same— Dekd  of  Homestead  to  Wipe  by  Husband— Effect.   . 

Where  the  husband  deeds  the  homestead  to  his  wife  without  consideration,  it  If 
not  a  fraud  on  creditors,  and  will  not  affect  her  homestead  rights  in  such  property. 

Champlin,  J.,  concurs  in  the  result,  but  dissents  from  the  opinion. 

Error  to  Wayne. 

8.  E.  Engle,  for  plaintiff  and  appellant.  Satoyer  ds  KnowltoUt  for  defend^ 
ant. 

Sherwood,  J.  The  action  in  this  case  is  ejectment,  to  recover  the  posses- 
sion of  less  than  40  acres  of  land  situate  in  the  county  of  Wayne,  and  not  in- 
cluded in  any  town  plat,  city,  or  village.  It  was  purchased  by  William 
Sterling,  the  husband  of  the  defendant,  in  1874,  and  was  used  and  occupied 
by  them  as  their  homestead  until  the  sixth  day  of  March,  1883,  when  the  hus- 
band died,  and  the  defendant  has  made  the  same  her  home,  continuing  the 
occupancy  thereof  by  herself  and  tenants  up  to  the  time  of  commencing  this 
suit.  The  husband,  desiring  that  his  wife  should  have  the  property  in  case 
of  his  death,  and  he  being  in  poor  health,  on  the  twenty-seventh  day  of  Jan- 
uary, 1880,  conveyed  the  property,  by  warranty  deed,  to  the  defendant,  and 
the  deed  was  duly  recorded  on  the  seventh  day  of  October,  1882.  In  Jan- 
uary, 1880,  and  after  the  making  of  the  deed  to  the  defendant,  the  plaintiff 
recovered  a  judgment  against  the  husband,  William  Steiiing,  upon  a  note 
several  years  past  due,  for  about  the  sum  of  $218.  Execution  was  taken  out 
upon  this  judgment,  and  the  sheriff  levied  the  same  upon  the  premiaes,  and 
subsequently  advertised  and  sold  the  property  to  satisfy  the  execution.  The 
plaintiff  became  the  purchaser  upon  the  sale,  at  the  sum  of  81,720,  and  paid 
the  money  to  the  sheriff,  who  satisOed  the  execution,  and  holds  the  remainder 
of  the  money,  as  he  claims,  for  the  defendant.  Neither  the  defendant  in  the 
execution,  nor  the  defendant  in  this  suit,  had,  at  the  time  of  the  levy,  any 
other  real  estate  oc  any  other  homestead,  and  they  were  using  and  occupying 
the  premises  as  such  homestead,  and  the  fact  of  such  occupancy  by  the  de- 
fendant and  her  husband  was  known  to  both  the  plaintiff  and  the  sheriff. 

It  further  appears  that  neither  the  plaintiff  nor  the  sheriff  ever  caused  any 
appraisal  of  the  property  to  be  made.  Mrs.  Sterling,  when  informed  of  the 
levy,  desired  an  appraisal  to  be  made  before  the  sale.  It  is  under  this  sale 
plaintiff  claims  title.  After  the  time  had  expired  for  the  sale  to  become  ab- 
solute, the  plaintiff  instituted  proceedings,  under  subdivision  of  section  6706 
of  the  Compiled  Laws  of  1871,  to  recover  possession  of  the  premises  before  a 
circuit  court  commissioner,  and  the  case  was  appealed  to  the  circuit  court, 
where  judgment  was  had  for  the  defendant.  The  case  was  removed  to  this 
court,  and  the  proceedings  in  the  case  were  set  aside  on  the  ground  that,  in 
summary  proceedings,  the  question  of  title  to  real  estate  cannot  be  litigated. 
Riggs  v.  Sterling,  51  Mich.  157;  S.  C.  16  N.  W.  Rep.  320.  This  suit  is  now 
brought  for  the  same  purpose;  the  plaintiff  relying  solely  upon  his  title  de- 
rived under  the  said  execution  sale.  The  plea  in  the  case  is  the  general  issue, 
with  notice  that  the  premises  were,  at  the  time  of  the  levy  and  sale,  the  de- 
fendant's homestead,  and  did  not  exceed  $1,500  in  value.  A  trial  of  the  cjise 
was  had  before  Judge  Chambers  by  jury,  and  the  defendant  secured  a  judg- 
ment in  her  favor.    The  case  is  now  before  us  for  review  on  error. 

The  facts  that  the  property  in  question  was  the  home  of  the  defendant,  and 
that  at  the  time  of  the  levy  and  sale  the  defendant  had  one  child,  a  minor, 
living  with  her,  are  not  senously  questioned.  Nor  is  it  questioned  but  that 
the  premises  were  within  the  quantity  allowed  to  the  defendant  by  the  con- 
stitution for  her  homestead.  The  levy  made  was  for  the  debt  of  the  husband. 
The  defendant  was  neither  legally  nor  equitably  liable  therefor,  neither  could 
the  husband's  interest  in  the  premises  be  made  liable  for  the  debt  if  the  value 
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did  not  exceed  the  constitutional  limits  of  a  homestead  while  it  was  occupied 
by  his  family  as  such.  • 

The  learned  counsel  for  the  plaintiff  seeks  to  sustain  the  levy  and  sale, 
which  is  made  the  basis  of  the  pjaintilt's  title,  and  upon  whit^h  he  relies  to 
maintain  this  suit,  upon  the  following  grounds,  viz.:  His  claim  is  (1)  that 
the  homestead  right  is  a  personal  privilege:  tliat  it  may  be  taken  or  not  at 
the  option  of  the  person  or  persons  entitled  to  it;  that  tlie  election  to  claim 
it,  and  the  selection  thereof,  must  be  made  by  the  owners  or  occupants  of  the 
property  when  it  is  sought  to  be  subjected  to  the  payment  of  their  debts,  and 
without  such  claim  nnd  selection,  properly  notified  to  the  sheriff  when  he  at- 
tempts to  enforce  collection  of  such  indebtedness  by  levy  and  sale,  the  debtor 
loses  the  benefit  of  his  privilege  to  occupy  the  property,  or  any  part  thereof, 
when  its  value  exceeds  $1,500,  and  that  the  defendant  or  husband,  having 
failed  to  make  such  claim  or  selection  in  this  case,  cannot  now  be  heard  to 
make  the  same  against  the  plaintiff,  but  must  be  content  to  receive  the  value 
of  the  exemption  in  money,  though  such  value  be  the  amount  the  plain- 
tiff saw  fit  to  pay  for  it  on  the  sale  made  by  the  sheriff.  (2)  That  by  the  neg- 
lect of  the  defendant  or  her  husband  to  make  the  claim  and  selection,  their 
homestead  rightju  the  premises  was  waived,  and  it  is  immaterial  wJiether 
the  premises  contained  the  exempted  quantity  fixed  by  the  constitution  or 
not.  (3)  That  the  wife  relying  upon  tiie  deed  of  the  property  received  from 
her  husoand  as  a  protection  against  the  plaintiff^s  execution,  waived  and 
forfeited  her  homestead  right  in  the  premises.  (4)  That  tlie  value  of  the 
claimed  homestead  was  conclusively  established  by  the  amount  it  brought  at 
the  execution  sale,  and  that  subject  cannot  be  litigated  in  this  suit;  that  the 
amount  bid  at  the  sale  is  conclusive.  (5)  That  the  execution  sale  cannot  be 
attacked  in  this  suit,  nor  the  plaintiff^s  title  derived  thereunder. 

The  individual  or  family  home  is  one  of  the  evidences  of  modern  civiliza- 
tion. It  is  recognized  among  the  earliest  institutions  of  the  common  law. 
A  man's  dwelling-place,  with  his  interest  in  the  land  lying  about  and  con- 
tiguous to  it,  was  always  inalienable  and  indefeasible,  except  when  required 
by  the  sovereign,  or  for  the  defense  of  the  state;  neither  could  the  creditors, 
at  the  common  law,  sell  any  of  his  debtor's  land  to  satisfy  bis  debt;  and  such 
continued  to  be  the  law  for  centuries,  and  for  a  long  time  after  the  restric- 
tions upon  alienation  had  been  substantially  removed.  8  Bl.  Comm.  418. 
The  first  encrotichments  upon  the  exclusive  riglit  of  the  debtor  to  the  use  of 
bis  land  were  as  late  as  the  statute  Westm.  2,  (13  Edw.  I.  c,  18,)  and  not  until 
the  1  &  2  Vict.  c.  110,  was  the  creditor  permitted  to  make  sale  of  his  debtor's 
lands  to  satisfy  his  debt.  The  writs  of  fieri  facias  and  levari  facias  only  al- 
lowed the  taking  of  the  goods  and  profits  of  the  debtor's  land.  The  sheriff 
was  not  allowed  to  disturb  the  debtor's  occupancy  or  possession  of  his  lands, 
€ven  under  the  writ  elegit.  The  sheriff  could  not  sell  the  land.  He  could 
only  tiike  possession  of  half  the  debtor's  land,  and  could  hold  it  no  lons^er  than 
the  profits  would  amount  to  enough  to  satisfy  the  debt.  2  Inst.  3D5;  3  Bl. 
Comm.  160;  1  Kolle,  Abr.  885.  It  is  true  that  on  an  t<ctent  under  statutes 
merchant  or  statutes  staple  the  debtor  could  be  deprived  of  the  use  of  all  his 
land  for  his  debt,  but  this  could  only  be  done  when  he  had  consented  to  the 
judgment,  (Fitz.  Nat.  Br.  131;  3  Bl.  Comm.  419.)  or  lien  under  which  the  pos- 
session was  taken.  It  is  only  in  pursuance  of  statute  law  that  the  right  of 
the  creditor  to  have  his  debt  satisfied  by  a  sale  of  his  debtor's  land  ever  ex- 
isted in  this  country  or  in  England. 

The  homestead  exemption  in  our  state,  and  in  this  country  generally,  is 
therefore  not  in  derogation  of  the  common  law,  but  it  is  rather  the  limit- 
ation and  exclusion  of  that  exemption  which  is  not  in  accordance  with  the 
common  law.  It  therefore  follows  that  the  rule  requiring  street  construc- 
tion has  no  application  to  these  statutes,  as  against  the  debtors,  or  to  the 
constitutional  provision  securing  the  homestead  to  him,  and  it  has  no  proper 
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place  In  American  jurisprudence  upon  this  subject;  and  very  few  cases  hold 
otherwise.  In  a  monar^ical  government,  where  it  is  not  only  policy,  but 
absolutely  i^cessary,  to  increase  tenancies  and  dependencies,  in  order  to 
maintain  supremacy  in  the  sovereign,  and  give  stability  to  the  empire,  I  can 
readily  see  why  the  homestead  exemption  should  not  be  permitted  to  exist; 
but  in  a  government  like  ours,  where  a  tenantry  is  unfavorable  to  freedom 
and  the  independence  of  the  people,  where  the  ownership  of  the  freehold  is 
essential  to  the  highest  development  of  the  citizen,  secures  the  purest  patriot- 
ism, and  gives  the  best  assurance  of  free  government,  its  necessity  and  im- 
portance  cannot  be  well  overestimated.  It  has  been  well  said  by  distin- 
guished  jurists  in  our  sister  states  *'that  the  homestead  exemption  was 
founded  upon  principles  of  the  soundest  policy, — those  looking  to  the  general 
welfare,  as  well  as  to  that  of  the  individual  citizen;  and  the  obvious  intent 
of  the  act  is  to  secure  to  every  householder  or  head  of  a  family  a  home, — a 
place  of  residence,— which  he  may  improve  and  make  comfortable,  and  where 
the  family  may  be  sheltered  and  live  beyond  the  reach  of  those  financial  mis- 
fortunes which  even  the  most  prudent  and  sagacious  cannot  avoid."  Frank- 
lin V.  Coffee,  18  Tex.  415;  Wassell  v.  Tunnah,  25  Ark.  103.  Indeed,  the 
time  has  come  when  the  right  to  homestead  exemption  in  a  reasonable 
amount  ought  to  be  regarded  as  appertaining  to  every  citizen,  in  every 
country  existing  under  a  republican  form  of  government;  and  what  seems 
most  singular  to  the  student  who  examines  this  subject  at  this  late  day  is 
that  in  this  country  the  imperious  demands  of  business,  and  the  avarice  and 
greed  of  wealth,  should,  for  so  long  a  period,  have  been  allowed  to  so  far  con- 
trol the  legislation  of  the  country  as  to  completely  obliterate  the  last  vestige 
of  the  wise  and  humane  provisions  of  the  common  law,  and  place,  not  only 
the  home,  but  the  homestead  of  every  husband  and  family  at  the  tender 
mercy  of  selfish,  uncompromising,  and,  it  may  be,  unpatriotic  creditors. 

It  is  not  strange  that  courts  whose  duty  it  is  to  listen  to  the  grievance  of 
both  debtor  and  creditor  alike,  and  do  justice  to  each,  should  not  have  failed 
to  improve  the  first  opportunity  to  look  uj)on  and  construe  with  favor,  lib- 
erally, in  accordance  with  the  equity  and  spirit  of  the  law,  the  statutes  and 
constitutional  provisions  by  which  the  homes  and  homestead  exerapticm  are 
again  restored  to  the  citizen,  after  so  many  years  of  deprivation  and  destitu- 
tion have  been  endured  by  the  unfortunate  in  every  community.  Such  has 
always  been  the  construction  given  to  these  provisions  of  our  constitution 
and  laws  upon  the  subject,  and  I  trust  a  less  liberal  and  humane  view  will 
never  be  taken  by  this  court.  People  v.  Plumsted,  2  Mich.  465;  Beecher  v. 
Baldy,  7  Mich.  487;  Barber  v.  Rorahecky  36  Mich.  399;  Bunker  y.Paquette, 
37  Mich.  79;  Lozo  v.  Sutherland,  38  Mich.  168;  Richardson  v.  Bu^well,  10 
Mete.  507;  Montague  v.  Richardson,  24  Conn.  338;  Springer  v.  Lewis,  22 
Pa.  St.  191 ;  Robinson  v.  Wiley,  15  IT.  Y.  489;  Beecher  v.  Baldy,  7  Mich.  500; 
Frost  V.  Shawy  3  Ohio  St.  270;  Favers  v.  Glass,  212  Ala.  621 ;  Wade  v.  Janes^ 
20  Mo.  75;  Ferguson  v.  Miners'  Bank,  3  Sneed,  630;  Wilson  v.  OldJutm.  12 
B.  Mon.  57. 

The  homestead  exemption,  as  established  by  the  constitution  and  laws  of 
this  state,  is  not  alone  for  the  husband,  and  his  protection,  but  for  the  benefit 
of  the  wife  and  children  as  well.  Const,  art.  16,  §§  2,  3,  4;  How.  St  c.  267; 
People  V.  Plumsted.  2  Mich.  471;  Beecher  v.  Baldy,  7  Mich.  488;  Dye  v. 
Mann,  10  Mich.  297;  King  v.  Ifoore,  Id.  538;  Snyder  v.  People,  26  Mich. 
110;  Comstock  v.  Oomstock,  27  Mich. 97;  Showers  v.  Robinson,  43  Mich.  502: 
S.  C.  5  N.  W.  Rep.  988;  Sherrid  v.  Southwick,  43  Mich.  515;  S.  C.  5  K.  W. 
Rep.  1027;  Penniman  v.  Perce,  9  Mich.  509;  Dyson  v.  Sheley,  11  Mich. 
527.  The  homestead  exemption,  as  it  now  exists,  is  not  only  a  privilege  con- 
ferred, {Chamberlain  v.  Lyell,  3  Mich.  458,)  but,  under  the  constitution,  it 
is  an  absolute  right.  *'It  was  intended  to  secure  against  creditors  a  hoipe, 
and,  to  a  certain  extent,  the  means  of  support,  to  every  family  in  the  state. '^ 
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Dye  V.  Mann,  10  Mich.  297;  McKee  v.  Wilcox,  11  Mich.  358.  The  homestead 
right  exists  in  favor  of  the  poor  and  the  rich  alike.  It  is  for  the  support  of 
the  one,  and  security  against  want  and  destitution  for  the  other;  and  when 
the  homestead  claimed  to  be  protected  is  within  the  quantity  limited  by  the 
constitution,  and  occupied  by  the  owner,  such  occupancy  is  itself  evidence  of 
an  election  by  the  owner  of  the  parcel  occupied,  and  a  notice  to  all  of  its  true 
character  lis  a  homestead,  and  of  his  selection,  and  the  extent  thereof,  and  no 
other  or  further  notice  is  necessary  to  be  given  to  enjoy  the  fullest  protection 
of  the  law.  Beecher  v.  Baldy,  7  Mich.  488;  Thomas  v.  Dodge,  8  Mich.  51. 
When  such  homestead,  in  amount  within  the  constitutional  limit,  is  once  es- 
tablished by  sucli  election,  selection,  and  occupancy,  the  constitution  is  a 
positive  prohibition  against  levy  and  sale  by  the  owner's  creditors,  unless  it 
exceed  81,500  in  value.  Beecher  v.  Baldy,  supra;  Drake  v.  Kinsell,  38 
Mich.  232.  If  the  creditor,  however,  thinks  the  homestead  thus  selected  by 
the  debtor  exceeds  in  value  the  sum  of  $1,500,  and  it  is  capable  of  division  so 
iis  to  leave  the  debtors  a  homestead  worth  that  amount,  he  may  then  apply  to 
a  court  of  equity,  and  have  the  division  made  if  he  cannot  obtain  the  consent 
of  the  debtor  to  a  division.  See  BeecJier  v.  Baldy,  supra.  If,  however,  in 
such  case,  or  in  any  other  case,  the  homestead  is  incapable  of  division,  then 
the  sheriff  may  proceed,  under  the  statute,  and  under  proper  notice  to  the  de- 
fendant, and  under  proper  proceedings  taken,  have  the  homestead  appraised, 
and  if  found  incapable  of  division,  and  the  value  exceeds  $1,500,  the  whole 
property  may  be  sold  unless  the  debtor  shall  pay  the  judgment,  and  in  case  of 
sale  $1,500  shall  be  reserved  for  the  debtor, 'and  which,  with  any  excess  after 
satisfying  the  execution,  shall  be  paid  over  to  him.  How.  St.  §  7728.  From 
the  foregoing  it  will  be  seen  in  no  case  where  the  debtor  occupies  the  home- 
stead, and  it  is  within  the  constitutional  limit,  and  is  capable  of  division, 
whatever  may  be  its  value,  is  he  required  to  take  any  steps  to  preserve  or 
protect  his  homestead  against  the  invasion  of  the  creditor  under  his  levy  and 
sale  on  his  execution,  before  he  seeks,  by  suit  in  the  circuit  court,  to  have 
division  made,  or  to  obtain  possession  after  levy  and  sale,  as  in  this  case. 
See  How.  St.  c.  267. 

It  will  be  further  noticed  by  an  etamination  of  the  provisions  of  the  con- 
stitution and  statute,  and  the  decisions  herein  cited,  that  the  defendant  in  the 
execution  is  only  bound  to  take  the  initiative  in  preserving  and  protecting  his 
homestead  right  after  levy,  when  tlie  parcel  of  land  occupied  exceeds  in  quan- 
tity the  legal  limit,  and  no  election  or  selection  of  the  homestead  has  been 
made  by  the  debtor;  tliat  when  the  selection  has  been  made,  and  it  is  within 
such  limit  as  to  quantity,  excess  of  value  will  not  make  any  other  action  on 
the  part  of  the  debtor  necessary  until  after  the  appraisal  is  made;  Jind  with- 
out such  appraisal  made,  or  a  division  had  under  the  order  or  decree  of  a  court 
of  equity,  no  valid  sale  of  the  homestead,  or  any  part  thereof  so  selected  by 
the  creditor,  can  be  made  by  the  sheriff.  The  homestead,  once  established, 
can  never  be  waived  except  by  abandonment,  or  alienated  except  by  deed  of 
some  kind.  Showers  v.  Hohimon,  43  Mich.  512;  S.  C.  5  N.  W.  Rep.  988; 
Wallace  v.  Harris,  32  Mich.  380;  Amplilett  v.  Hubbard,  29  Mich.  298.  The 
homestead  right,  however,  before  the  owner  has  made  his  election  and  selec- 
tion in  the  manner  hereinbefore  set  forth,  may,  all  parties  interested  therein 
having  knowledge  of  the*facts,  be  waived  by  falling  to  make  such  election 
and  selection  before  sale  by  the  sheriff,  (Beecher  v.  Baldy,  7  Mich.  505;  Steven- 
son V.Jackson,  40  Mich.  702;  Lamore  v.  Frisbie,  42  Mich.  189;  S.  C.  3  N.  W. 
Rep.  910;  Matson  v.  Melchor,  42  Mich.  477;  S.  C.  4  N.  W.  Rep.  200;)  or  the 
homestead  may  itself  be  entirely  lost  by  abandonment  by  all  the  parties  (if  no 
minors)  interested  therein  or  to  be  affected  thereby,  {Wlsner  v.  FarnJiam,  2 
Mich.  472;  Phillips  w.  Stanch,  20  Mich.  369;  Bunker  v.  Paquette,  37  Mich. 
79;  Bmell  v.  Taylor,  41  Mich.  702;  S.  C.  3  N.  W.  Rep.  194;  Deiv.Habel,  41 
Mich.  88;  S.  C.  1  N.  W.  Rep.  964.)    No  waiver  of  the  homestead  right  by 
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the  husband  can  affect  a  wife^s  Interest  therein,  {Jieecher  v.  Baldy,  7  Mich. 
506;  Williams  v.  Starr,  5  Wis.  534;  Ring  v.  Burt,  17  Mich.  465;  First  Nat, 
Bank  Constantine  v.  Jacobs,  50  Mich.  840;  S.  C.  15  N.  W.  Rep.  500;)  neither 
can  the  abandonment  or  waiver  of  tlie  homestead  right  or  liomestead  by  one 
entitled  to  enjoy  the  same  affect  the  interest  of  any  other  equally  entitled 
thereto,  {Showers  v.  Robinson,  ^'^  Mich.  513;  S.  C.  5  N.  W.  Rep.  988;  QHffir^ 
V.  Johnson,  37  Mich.  87-92;  Allen  v.  ShUld^,  72  N.  C.  504.) 

The  defendant,  in  taking  her  deed  of  the  fee  of  this  liomestead,  without 
consideration,  of  her  husband,  did  not  affect  her  liomestead  right.  It  cnnnot 
be  considered  in  fraud  of  creditors.  Smith  v.  Rumsey,  33  Mich.  183;  Rheact 
V.  Hounson,  46  Mich.  244;  S  C.  9N.  W.  Rep.  267;  Ptdte  v.  Geller,  47  Mich. 
560;  S.  C.  11  N,  W.  Rep.  385 ;  O'Connor  v.  Boylan,  49  Mich.  210;  S.  C.  13  N. 
W.  Rep.  519.  She  waived  nothing  by  so  doing.  Anderson  v.  Odell,  51 
Mich.  492;  S,  C.  16  N.  W.  Rep.  870;  Savings  Bank  v.  Elliott,  53  Mich.  256; 
S.  G.  18  N.  W.  Rep.  805.  The  law  as  above  stated  has  been  applied  in  a 
great  many  cases,  and  has  in  many  instances  been  found  necessary  in  this 
state  to  secure  tlie  benefits  intended  to  our  people,  under  the  constitutional 
and  statutory  provisions. 

We  think  their  necessity  is  quite  apparent  in  the  present  case,  though  tbe 
facts  are  but  meagerly  presented  in  the  record.  It  appears  that  defend- 
ant's husband  was  living  until  after  the  equity  of  redemption  on  the  sale  of 
her  property  made  by  the  sheriff  had  expired,  and  until  after  efforts  were 
made  by  the  plaintiff  to  obtain  possession  of  the  premises;  that  for  10  years^ 
at  least,  this  homestead  had  been  the  defendant's  only  property;  that  the 
husband  had  been  sick  for  a  number  of  yeai-s;  that  he  was  nearly  80  years  of 
age,  and  so  infirm  as  not  to  be  able  to  work,  and  that  the  defendant,  who  w^as 
well  advanced  in  life,  was  obliged  to  carry  on  the  little  farm,  and  do  much 
of  the  work  in  the  field  herself  to  secure  a  living  for  herself  and  husband; 
that  while  thus  situated  the  plaintiff  undertook  to  enforce  the  collection  of 
his  debt  out  of  this  homestead,  under  a  levy  and  sale  thereof,  and  this  is  thus 
far  his  second  suit  which  has  reached  this  court  in  his  effort  to  deprive  the 
'  defendant  of  her  home  to  satisfy  his  claim.  Should  the  contest  be  waged 
against  her  much  longer,  even  though  she  succeeds  in  the  end,  but  little  will 
be  left  to  her  for  future  support.  Especially  must  this  be  so  if  but  an  ex- 
cess of  but  about  $200  could  be  realized  upon  tlie  sale  of  the  property,  aud 
even  that  amount  was  only  obtained  on  the  plaintiff's  own  bid. 

This  price,  obtained  at  a  public  sale  of  the  property,  is  claimed  by  the  plain- 
tiff's counsel  to  be  the  best  evidence  of  its  actual  value.  This  may  or  may 
not  be  so,  accoi'ding  to  circumstances.  Many  times  the  homestead  property 
might  be  sold  for  a  sum  far  exceeding  Its  actual  value.  For  instance,  sup- 
pose a-neighbor  adjoining  desired  the  parcel  for  a  building  lot  to  accompany 
his  farm:  under  such  circumstances  he  might  be  induced  to  pay  largely  in  ex- 
cess of  its  market  or  actual  value  for  it.  Or  suppose  the  occupants  were 
troublesome  and  annoying  to  the  neighbor,  and  he  wished  to  get  rid  of  them,, 
as  is  not  unfrequently  the  case;  or  take  a  case  where  the  creditor,  to  gratify 
his  feelings  against  his  debtor,  for  not  making  payment,  should  see  fit  to 
run  up  the  property  upon  the  sale  to  an  unreasonable  amount, — could  it  be 
truthfully  said  that  the  sum  obtained  under  such  rircumstances  would  rep- 
resent the  actual  or  market  value  of  the  property,  or  would  be  the  best  or 
even  good  evidence  of  what  it  actually  was?  Would  it  be  the  value  the  fram- 
ers  of  the  constitution  meant  when  they  said  the  homestead  should  be  limited 
to  $1,500?  I  think  not.  A  sale  made  under  such  circumstances  would  only 
be  a  mode  of  circumventing  the  object  intended  by  the  constitution  when 
the  provision  was  sought  to  be  applied  to  the  precise  case  which  brought 
the  law  into  existence.  Yet  this  sale  is  claimed  to  be  conclusive;  and  that 
in  ejectment  for  the  possession  of  the  property  under  it  the  defendant  cannot 
be  heard  to  dispute  the  value,  as  indicated  by  such  a  sale.    Tliis  cannot  and 
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should  not  be  the  rule.  The  beneficent  purpose  of  the  law  in  such  case 
wouJd  be  entirely  defeated,  and  the  circuit  judge  did  right  in  overruling  the- 
objection  of  plaintiff's  counsel  to  defendant's  showing  the  actual  value  of 
the  homestead  upon  the  trial  at  the  time  the  levy  was  made.  It  was  to  avoid: 
the  consequence  of  the  creditor's  taking  the  course  I  have  in  the  cases  above- 
supposed,  and  others  which  might  be  suggested*  that  the  legislature  provided 
for  a  preliminary  appraisal  of  the  homest^  before  sale ;  also  that  the  debtor 
BQight  have  the  right  to  redeem  from  the  execution  levy  without  further  ex- 
pense or  proceedings,  if  desired,  if  the  appraisal  should  be  regarded  as  prop- 
erly made  and  just.  This  is  what  the  defendant  asked  to  have  done  in  this 
case. 

There  is  nothing  to  the  suggestion  of  plaintiff's  counsel  that  the  defend- 
ant aided  or  desired  the  sale  of  her  property,  or  that  she  desired  to  cheat  the 
creditors,  or  that  she  did  anything  which  could  be  construed  into  a  waiver  or 
abandonment  of  her  homestead  or  homestead  right  in  the  property.  We  do 
not  think  the  record  tends  to  show  any  such  thing;  but,  on  the  contrary,  that 
she  not  only  claimed,  but  has  relied  upon,  her  constitutional  rigiits;  and  if 
she  was  mistaken  as  to  what  they  were,  that  it  should  be  made  to  appear  by 
a  fair  application  of  the  rules  of  law  provided  for  the  determination  of  that 
qnestion. 

The  value  of  this  homestead  was  really  the  only  question  to  be  determined 
in  this  case.  Six  witnesses  on  each  side  were  allowed  to  testify  upon  the 
subject,  and  no  more.  The  refusal  to  allow  more  to  testify  on  the  part  of  the 
plaintiff  is  assigned  as  error;  but  we  think  there  was  no  abuse  of  discretion 
en  the  part  of  the  court  in  not  allowing  more  cumulative  evidence  upon  this 
point.  Under  the  circumstances  of  this  case,  I  can  see  no  reason  why  a 
larger  number  than  composed  the  panels  of  jurors  to  try  the  cause  should 
have  been  necessary. 

The  jury,  under  the  charge  of  the  court,  which  wa»  fair  and  unexception- 
able, found  the  value  of  the  homestead  not  to  exceed  $1,500,  and  the  defend- 
ant had  judgment  accordingly. 

There  was  no  ruling  in  receiving  the  testimony  in  the  case  which  was  er- 
roneous. Neither  do  I  think  anything  was  allowed  to  go  to  the  jury  in  the 
opening  or  closing  statements  of  counsel  for  the  defendant  which  was  preju- 
dicial to  the  plaintiff,  or  unwarranted  by  the  rules  of  practice  relating  to  that 
spbject 

A  statement  of  facts  by  counsel  in  the  opening  to  the  jury,  wholly  inad- 
missible under  the  issue,  and  a  statement  of  facts,  admissible  under  the  is- 
sue, but  not  proved,  made  to  the  jury  in  closing  the  case,  is  one  thing;  and  a 
statement  in  the  opening,  showing  the  bearing  of  facts  admissible  under  the 
issue  and  expected  to  be  proved,  and  showing  how  the  issues  in  the  case  are 
to  be  naturally  affected  by  such  facts,  and  statements  made  illustrating  the 
relation  of  the  facts  one  to  another,  and  showing  what  must  be  the  necessary 
and  final  outcome,  and  the  consequences  naturally  resulting  therefrom, — 
however  strong  and  forcibly  presented,  and  however  much  they  may  be  cal- 
culated to  ap[Mal  to  the  feelings,  reason,  or  judgment,  are  other  and  quite- 
different  things.  In  the  first  case  the  statements  are  highly  prejudicial  and 
improper;  in  the  second,  entirely  proper,  and  not  unfrequently  of  much  serv- 
ice to  the  jury  in  arriving  at  a  correct  and  satisfactory  conclusion.  I  had  oc- 
casion to  express  my  views  in  the  case  of  Maclean  v.  Soripps,  52  Mich.  236, 
S.  C.  17  N.  W.  Rep.  815,  and  18  N.  W.  Rep.  209,  upon  this  subject,  and  I 
have  as  yet  found  no  good  reason  to  change  them. 

We  do  not  consider  the  dower  question  raised  necessarily  involved  in  the 
case,  and  are  not  required  to  pass  upon  it  now. 

I  think  the  judgment  should  be  affirmed. 

MoBSB,  J.,  concurred. 
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Champlin,  J.  I  concur  in  what  Mr.  Justice  Sherwood  has  said  relative 
to  the  defendant's  riglit  to  maintain  the  possession  of  the  land  in  question  as 
a  homestead.  I  do  not  think  that  where  the  quantity  is  within  the  constitu- 
tional limits,  but  is  claimed  by  the  creditor  to  exceed  the  value  of  a  constitu- 
tional homestead,  the  creditor  can  ignore  the  provisions  of  the  statute,  and 
proceed  to  a  sale,  and  try  the  value  of  the  homestead  in  an  action  of  eject- 
ment. The  statute  points  out  the  method  of  proceeding  in  such  case,  and 
must  be  followed,  or  the  sale  is  unauthorized.  In  this  case  all  the  testimony 
regarding  the  sale,  as  well  as  the  value  of  the  property,  was,  in  my  opinion, 
improperly  admitted  in  evidence.  The  circuit  judge  should  have  directed  a 
verdict  for  the  defendant. 

Campbell,  C.  J.,  {dissenting,)  The  record  in  this  case  fails  entirely  to 
show  that  any  homestead  had  ever  been  selected  by  Mr.  Sterling  "by  metes 
and  bounds;"  and  while  actual  occupancy  may  indicate,  in  most  cases,  that 
a  party  will  probably  desire  the  privilege  of  a  homestead,  there  can  nev^er  be 
any  legal  presumption  that  the  land  occupied,  whether  large  or  small,  is  all 
within  the  value  of  81,500.  In  the  present  case  the  oflacer  certainly  hi;  ^  a 
right  to  make  the  levy,  and  he  had  no  means  of  knowing,  except  from  the 
debtor  himself  or  his  wife,  whether  he  claimed  the  whole  of  it.  Where  there 
has  been  no  actual  selection  by  metes  and  bounds,  (and  this  actual  selection 
means  some  step  which  is  sufficient  to  inform  the  officer  or  the  world  of  the 
extent  of  his  rights,)  the  statute  is  exjn-ess  that  the  debtor  must  notify  the 
officer  of  what  he  regards  as  his  homestead,  with  a  description  thereof.  Sec- 
tion 7723.  Until  such  notification  the  officer  is  not  required,  neither  is  the 
creditor  required,  to  resort  to  any  appraisal.    Section  7724. 

In  the  present  case  no  attempt  was  made  to  require  or  induce  the  sheriff  to 
take  any  such  step,  and  it  is  apparent  that  probably  defendant  meant  to  rely 
on  her  husband's  deed,  which  may  have  been  good  as  to  the  homestead  inter- 
est, but  no  further.  The  levy  was  valid,  and,  not  having  been  put  under 
any  conditions,  the  sheriff  had  a  right  to  sell,  and  if  the  property  produced 
more  than  $1,500,  that  must  necessarily  be  regarded  as  its  value.  It  seems  to 
me  entirely  inadmissible  to  defeat  a  sale,  to  which  no  one  made  opposition 
at  the  time,  by  attempting  to  show  that  the  land  brought  more  than  its  value. 
The  way  was  clear  to  save  defendant's  rights,  and  it  was  not  followed.  I 
do  not  feel  by  any  means  convinced  that  the  wife,  or  any  third  paily  claiming 
under  a  deed,  can,  under  any  circumstances,  object,  in  an  action  of  eject- 
ment, to  a  title  made  under  a  sale  not  objected  to  when  made;  or  one,  even 
if  objected  to,  that  they  have  taken  no  steps  to  have  set  aside  by  the  court 
from  which  the  execution  issues,  if  it  can  be  done  in  any  case.  It  would 
render  it  very  dangerous  for  persons  bidding  to  deal  in  reliance  upon  the  rec- 
ord title,  if  it  can  be  defeated  by  parol  testimony  of  a  possession  which  may 
easily  have  ceased,  and  of  which,  when  no  steps  have  been  taken  before  the 
sheriff  to  have  homestead  rights  respected  before  sale,  neither  original  nor 
derivative  purchasers  can  have  knowledge.  The  constitution  and  statutes 
both  contemplate  an  active  selection.  This  may,  in  some  cases,  be  shown  by 
<;ircumstances,  but  under  execution  sales  I  think  it  must  be  shown  to  the 
sheriff,  if  not  of  record  already.  There  is  no  hardship  in  requiring  it,  and  I 
think  the  law  very  plainly  requires  it. 
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Commissioner  of  Highways  of  Thompson  Tp.  v.  Beebe. 

Filed  April  15,  1886. 

Way — Highway  Survey — Mistake— Evidence. 

Finding  of  fact  by  trial  jndge  that  defendant's  survey  was  correct,  held,  not  sus- 
tained by  evidence.    Judgment  reversed,  and  case  remanded  for  new  trial. 

Error  to  Schoolcraft. 

W,  F.  Riggs,  for  plaintiff  and  appellant.  Collins  &  Blackwell,  for  defend- 
ant. 

Morse,  J.  The  commissioner  of  highways  of  the  township  of  Thompson 
brought  suit  against  the  defendant,  who  is  county  surveyor  of  Schoolcraft 
county,  to  recover  damages  claimed  to  have  been  sustained  by  the  township 
by  reason  of  a  defective  and  incorrect  survey  by  said  defendant  of  a  line  for 
a  ceilain  highway  in  said  township.  The  judgment  below,  upon  a  finding  of 
facts  by  the  circuit  judge,  was  for  the  defendant.  The  only  error  assigned  is 
that  the  finding  of  facts  does  not  support  the  judgment.  The  cause  was  tried 
and  submitted  near  the  close  of  the  terra,  and  during  vacation  the  circuit  judge 
filed  an  opinion  and  decision,  which  has  been  treated  in  the  record  as  a  finding 
of  facts,  and  directed  the  clerk  under  the  statute  to  enter  judgment  for  defend- 
ant, which  was  done.  How.  St.  6490.  It  was  necessary  for  the  plaintiff,  as 
a  substantial  part  of  his  case,  to  establish  that  the  survey  of  the  defendant 
was  incorrect. 

The  circuit  judge  found  that  the  line  desired,  and  which  the  defendant  was 
employed  to  establish,  was  the  quarter  line  running  east  and  west  through 
section  31,  township  41  N.,  range  16  W.,  and  thence  due  west  to  about  the 
center  of  section  36,  township  41  N.,  of  range  17  W.;  "that  after  some  two 
hundred  dollars  had  been  expended  on  the  line  as  established  by  defendant's 
survey,  it  was  discovered  that  said  line  ran  some  eleven  or  twelve  rods  north 
of  a  certain  quarter  post  found  standing  on  the  north  and  south  township 
line  between  section  31,  town  41  north,  range  16  west,  and  section  36,  town 
41  north,  of  range  17  west.  Thereupon  the  township  officers,  assisted  by  others, 
re-established  the  line  of  the  highway,  running  it  with  pocket  compasses  from 
said  quarter  post,  and  proceeded  to  open  the  highway  along  said  new  line, 
abandoning  the  survey  of  defendant.  None  of  plaintiff's  witnesses  are  pro- 
fessional surveyors.  They  re-established  the  line  with  pocket  compasses, 
and  they  base  their  testimony  as  to  the  incorrectness  of  defendant's  survey 
upon  the  fact  that  his  line  ran  some  ten  or  twelve  rods  north  of  the  said 
quarter  post.  Defendant  was  a  professional  surveyor,  used  approved  survey- 
ors' instruments,  and,  measuring  a  check  line  from  the  north  side  of  the  sec- 
tion, found  his  line  substantially  correct.  The  bearing  trees  for  the  quarter 
post  in  question  are  on  west  side  of  line,  and  there  are  no  bearing  trees  on 
the  east  side  of  the  line.  The  field-notes  of  the  original  survey  of  those  town- 
ships show  that  the  only  survey  on  the  west  line  of  section  thirty-one,  town- 
ship forty-one  north,  range  sixteen  west,  is  the  east  line  of  section  thirty-six, 
township  forty-one  north,  range  seventeen  west,  and  the  quarter  post  in  ques- 
tion is  the  quarter  post  on  east  side  of  section  thirty-six,  which  would  not 
necessarily  or  probably  correspond  with  the  quarter  post  on  the  west  side  of 
section  thirty-one."  The  circuit  judge  then  concludes:  "  Kn  examination  of 
the  laws  and  regulations  governing  the  survey  of  United  States  lands  at  once 
shows  that  the  quarter  post  on  the  east  side  of  section  thirty-six  would  not 
tend  to  establish  either  errors  or  accuracy  of  lines  in  section  thirty-one  under 
consideration.  Plaintiff's  claim  being  based  on  such  a  state  of  facts,  the  in- 
correctness of  defendant's  survey  cannot  be  considered  established  by  a  pre- 
ponderance of  evidence. " 

It  appears  very  clearly  from  the  above  finding  that  the  line,  as  surveyed 
by  the  defendant,  came  out  on  the  township  line  between  sections  31  and  36 
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some  10  or  12  rods  north  of  the  quarter  post  found  standing  on  the  township^ 
line,  which  is  also  the  dividing  line  between  these  two  sections;  and  that 
there  was  no  survey  ever  made  of  the  west  line  of  section  31  except  the  sur- 
vey of  the  east  line  of  36,  which  was,  in  fact,  as  appears  from  the  field  notes,, 
a  survey  of  the  township  line»  and  as  much  a  survey  of  the  west  line  of  31 
as  it  was  of  the  east  line  of  36.  Consequently  the  quarter  post  on  the  east 
line  of  36  was  necessarily  the  quarter  post  on  the  west  side  of  31 ;  and  the 
quarter  line,  which  should  have  been  followed  by  the  survey  of  the  defendant, 
is  established  by  a  line  drawn  from  the  quarter  post  on  the  east  line  of  sec- 
tion 31  to  this  quarter  post,  on  the  township  line  between  sections  31  and  36. 
Therefore  the  line  surveyed  by  defendant  was  an  incorrect  one. 

The  circuit  judge  erred  in  his  conclusion  of  law  that  the  quarter-post  on 
the  east  side  of  section  36  would  not  necessarily  correspond  with  the  quarter 
post  on  the  west  side  of  section  31.  In  fact  and  in  law  the  quarter  post  is 
identical  and  the  same  for  both  sections,  it  being  a  township  line. 

The  finding  of  facts  does  not  support  the  judgment  entered  in  the  court 
below,  nor  is  it  sufficient  as  to  the  amount  of  damages  suffered  by  the  town- 
ship for  us  to  determine  what  the  plaintiff  is  entitled  to  recover.  The  judg- 
ment below  will  be,  therefore,  reveraed,  and  a  new  trial  ordered,  with  costs 
of  this  court  to  plaintiff. 

(The  other  justices  concurred.) 


Merrifield  and  others  o.  Ingersoll  and  others. 
Filed  April  15,  1886. 

MOBTGAOS— FOBBOLOeUBB— SaLB— MlBTAKlB  IB   DbBOBIFTIOH  OF  LaBS— BlIX  10  RnOBM 

— Dbmiibbbb. 

Bill  to  amend  and  correct  mistake  in  mortgage  and  decree  of  foreclosure,  under 
which  the  S.  E.  i  of  land  in  a  designated  section  was  described  and  sold  instead  of 
the  N.  E.  if  as  owned  by  mortagor,  field  not  fatally  defective  on  geoeral  demunerr 
but  amendable. 

Appeal  from  Eaton. 

JS.  C.  Cftapin,  for  complainants  and  appellants.  Huggett  dk  Smithy  for 
defendants. 

Caitpbell,  C.  J.  Complainants  seek  relief  under  the  following  eircum- 
stances:  In  1850  one  Jane  W.  Foote  mortgaged  the  N.  E.  J  of  section  33,  in 
township  3  N.,  of  range  3  W.,  to  one  Charles  B.  Champlin,  who  assigned  it  to 
Horace  8.  Ismore,  who  foreclosed  it  in  chancery,  and  obtained  a  decree  June 
6, 1856.  This  decree  contained  an  error  whereby  it  ordered  the  S.  E.  J  instead 
of  the  N.  E.  J  to  be  sold.  If  the  decree  was  in  the  usual  form,  it  contained 
such  a  reference  to  the  mortgage  as  would  have  furnished  on  its  f&ce  the 
means  of  correction.  As  no  copy  of  it  was  attached  to  the  bill  in  this  cause, 
we  do  not  know  its  precise  form.  The  sale  under  this  decree  was  made  to 
the  complainant  Mr.  Ismore  under  the  same  erroneous  description.  Ismore 
transferred  by  proper  description  the  E.  J  of  the  N.  E.  J  of  section  33  to  par- 
ties under  whom  complainants  hold  title.  They  have  paid  taxes,  but  have 
never  taken  actual  possession ;  but  it  has  been  known  as  theirs. 

In  1881  defendant  Arthur  Ingersoll  applied  to  complainants  to  become  their 
agent  for  its  sale.  Upon  investigating  the  title,  the  error  in  the  decree  was 
discovered,  and  it  was  concluded  not  to  sell  until  it  could  be  rectified.  Inger- 
soll secretly  found  out  Mrs.  Foote,  and  got  a  deed  from  her,  and  mor^aged 
the  property  to  defendant  Edgerton,  and  then  sold  to  defendant  Piatt,  under 
whom  the  remaining  defendants  claim.  The  bill  seeks  relief  against  these 
parties,  and  to  rectify  the  title. 

All  the  defendants  joined  in  a  demurrer,  which  was  probably  designed  to 
be  a  general  demurrer  for  want  of  equity,  although  not  conforming  exactly 
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to  that  pleading.  It  contains  no  specific  suggestions,  and  has  been  treated 
as  a  general  demurrer.  We  may  so  regard,  and,  as  no  other  grounds  appear, 
it  must  be  governed  by  the  rules  applicable  to  such  a  demurrer.  The  court 
below  dismissed  the  bill. 

If  this  bill  had  been  specially  demurred  to,  it  contains  serious  defects. 
There  is  not  enough  averred,  inasmuch  as  complainants  are  not  in  posses- 
sion, to  show  that  this  mistake  in  the  decree  was  rectified  on  the  sale,  so  as 
to  identify  the  land  sold  as  the  true  parcel.  Neither  is  it  shown,  although 
very  probably  such  was  the  fact,  that  the  conduct  or  acquiescence  of  Mrs. 
Foote  after  the  decree  waived  any  such  defect  in  the  sale.  If  it  becomes 
necessary  to  correct  the  decree  and  resell,  then  the  parties  interested  in  the 
other  half  of  the  land  should  have  been  brought  in.  But  there  is  no  doubt 
of  complainants*  interest  in  having  the  mistake  rectified.  As  the  chancery 
record,  if  not  the  decree  itself,  furnishes  means  of  determining  what  laud 
was  really  meant,  the  lapse  of  time  will  not  prevent  the  correction,  as  all  the 
papers  must  be  read  together.  Emery  v.  Whittoell,  6  Mich.  474;  Montgom- 
ery V.  Merrill,  86  Mich.  102;  Souvaia  v.  Leavitt,  53  Mich.  677;  S.  0.  19  N. 
W.  Rep.  261, 

The  bill  asks  for  an  amendment  of  the  decree,  and  shows  sufficient  cause 
for  making  it.  This  is  enough  to  destroy  the  effect  of  the  general  demurrer. 
Gomplaiuants  show,  also,  sufficient  reason  for  having  the  decree  carried  into 
effect  if  it  should  torn  out  that  a  new  sale  is  necessary;  and  if  that  is  done, 
they  would,  of  course,  be  entitled  to  the  benefit  of  ail  their  outlays  for  taxes. 
But  in  order  to  have  a  resale,  the  purchasers  of  the  rest  of  the  property  cov- 
ered by  the  decree  should  be  brought  in.  If  Mrs.  Foote's  conduct  has  amounted 
to  a  waiver,  no  resale  would  be  necessary,  if  defendants  do  not  hold  In  good 
faith,  as  on  the  bill  they  do  not  appear  to.  While  all  these  considerations 
may  render  it  necessary  to  make  considerable  changes  in  the  bill,  it  has 
enough  equity  to  furnish  means  of  amendment,  and  defendants,  by  raising  n» 
points  by  their  demurrer  to  defects  of  pai'ties  or  other  omissions,  have  no  right 
to  a  dismissal. 

The  decree  dismissing  the  bill  must  be  revei-sed,  with  costs  of  both  courts, 
and  defendants  required  to  answer.  Complainants  may  amend  at  any  time 
within  40  days,  or  dismiss  their  bill  without  prejudice,  if  they  shall  choose  t» 
do  so. 

(The  other'Justices  concurred.) 


Toledo,  A.  A.  &  N.  M.  Ry.  CJo.  t>.  Detroit,  L.  &  N.  B.  Co. 

Piled  April  16,  1886. 

1.  Ihjuwotiok— Obdib  Allowing,  ib  a  Pinal  Dbcrbb— Appeal. 

An  order  alio  wing  an  injanction  operates  as  a  final  decree,  and  an  appeal  will 
lie. 
3.  SamV-Railboaob — To  PBSVBifT  Okb  Road  Intebfkrino  with  Akotueb  CBOssiive, 
Illegal. 

All  injunction  granted  to  prevent  one  railway  interfering  with  another  railroad 
laying  its  track  across  its  right  of  way  and  tracks,  without  notice,  and  before  the 
case  is  determined  on  its  merits,  and  tinal  decree,  is  illegal. 
3.  Same — Notice — When  Granted  withodt. 

An  injunction  should  never  be  granted  without  due  notice,  unless  the  peculiar 
exigencies  of  the  case  require  it  *'  for  manifest  reasons,  to  be  shown  by  affidavit." 

Appeal  from  Livingston. 

Luke  S,  Montague,  for  complainant.     Charles  B,  Lothrop,  for  defendants 
and  appellants. 

Campbell,  0.  J.    In  this  case  a  circuit  court  commissioner  of  Livingston 
county  allowed  an  injunction,  without  notice,  to  prevent  defendants  from 
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interfering  with  the  intended  execution  of  a  crossing  under  their  track, 
which  tlie  bill  averred  had  been  secured  by  condemnation  proceedings,  and 
which  would  involve  an  interference  with  the  running  of  defendants*  cars 
during  the  construction  of  a  bridge.  For  the  taking  of  the  property,  and 
all  damages,  the  commissioners  appeai-ed  to  have  awarded  the  sum  of  six 
dollars.  The  whole  purpose  of  the  bill  is  to  prevent  defendants  from  liinder- 
ing  the  execution  of  this  crossing. 

A  motion  was  made  to  dismiss  defendants'  appeal  on  the  ground  that  this 
was  not  a  decree  or  final  order.  We  denied  the  motion.  An  order  allowing 
an  injunction  is  of  that  character,  by  whomsoever  granted,  and  must  be 
judged  by  its  effect.  This  injunction  operated,  and  was  intended  to  o^terate. 
all  the  aid  to  complainant  which  the  bill  called  for;  and  the  whole  bill  was 
framed  substantially  to  secure  a  passage  across  defendants'  right  of  way 
speedily.  It  had  all  the  effect  of  a  final  decree.  It  needs  no  discussion  to 
show  that  an  injunction  against  a  party's  holding  his  own  possession  is  the 
same  thing  as  turning  him  out  of  possession,  and  is  utterly  illegal  before  final 
decree.  Whatever  right  a  complainant  may  have  in  other  courts,  or  in  other 
ways,  a  court  of  equity  cannot  change  the  possession  of  lands  in  condict  from 
one  party  to  another  until  the  merits  havel^een  finally  passed  upon.  It  seems 
singular  that  any  ofiicer  of  the  law  should  undertake  such  a  usurpation  of 
power.  It  has  been  sufiiciently  settled  by  several  decisions  of  this  court,  and 
is  an  elementary  rule  which  needs  no  explanation.  People  t.  Simonson,  10 
Mich.  335;  Barry  Y.Briggs,  22  Mich.  201;  Lewis  v.  Campau,  14  Mich.  458; 
Sailing  y.  Johnson,  26  Mich.  489;  Port  Huron  <fe  G.  Ry,  Co.  v.  Judge  of  St. 
Clair,  31  Mich.  456;  Arnold  v.  Bright,  41  Mich.  207;  S.  C.  2  N.  W.  R«p.  16: 
Tatnas  <£•  B,  C.  R.  Co.  y.  Judge  of  Iosco,  44  Mich.  479;  S.  C.  7  N.  W.  Rep.  65. 

The  order  must  be  vacated,  and  declared  void  from  the  beginning,  for  this 
reason.  But  it  would  be  improper  to  pass  by  some  other  violations  of  law 
which  appear  on  the  face  of  this  proceeding. 

The  rule  regulating  the  powers  of  injunction  masters  gives  them  no  au- 
thority to  grant  injunctions  without  notice,  unless  the  peculiar  exigencies  of 
the  case  require  it  "for  manifest  reasons,  to  be  shown  by  affidavit."  Rule 
112.  This  means,  necessarily,  reasons  based  on  facts  shown  by  persons  tes- 
tifying on  knowledge,  and  punishable  for  perjury  if  they  swear  falsely.  In 
the  present  case  not  a  single  fact  of  any  kind  is  sworn  to  by  Mr.  Ashley,  who 
made  the  affidavit;  and  it  is  nothing  short  of  absurdity  to  give  as  a  reason  for 
not  waiting  a  fear  that  something  may  be  done  by  a  defendant,  in  csise  the 
complainant  should  do  something  not  jet  done.  The  complainant  could 
manifestly  wait,  and  so  prevent  the  mischief;  and  a  delay  of  a  few  hours,  or 
a  day  or  two,  in  order  to  give  notice,  was  eutirely  within  complainant's 
power,  even  assuming  the  case  a  proper  one  for  an  injunction  pendente  lite, 
which  it  was  not  on  any  theory  here  presented. 

Further  than  this,  the  bill  itself  does  not  contain  an  averment  of  any  act 
or  threat  by  the  defendants,  on  anything  but  information  and  belief,  and  is 
supported  by  no  affidavit  or  oath  upon  knowledge.  This  cannot  support  an 
injunction  under  any  circumstances. 

We  have  at  the  present  term  changed  rule  112  so  as  to  prevent  the  hasty 
granting  of  injunctions  by  commissioners,  and  to  harmonize  the  practice 
with  what  was  originally  intended  when  the  system  of  injunction  masters 
was  borrowed  from  New  York.  The  abuses  arising  from  the  careless  allow- 
ance of  injunctions  are  very  serious,  and  have  caused  much  harm  and  dam- 
age. We  have  no  information  from  these  ex  parte  proceedings  concerning 
the  merits  of  the  contending  parties  in  the  main  controversy,  but  the  pres- 
ent proceedings  are  illegal  throughout. 

The  order  must  be  reversed,  and  the  injunction  declared  void.  Appellants 
are  entitled  to  costs. 

(The  other  justices  concurred,) 
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Port  Huron  &  N.  W.  Ry.  v.  Callinan. 
Filed  April  15,  1886. 
Railroads— Appropriation  of  Lands— Assesbmbnt  of  Damages — Jury. 

Tlie  right  to  a  trial  by  jury  is  a  substantial  right  that  should  not  be  trifled  with ; 
and  where  a  jury  is  demanded*  and  refused,  to  assess  damages  in  an  action  by  a  rail- 
road company  to  appropriate  land,  or  an  opportunity  to  tlemand  one  denied,  and 
substantial  injustice  is  thereby  done,  the  proceedings  will  be  set  aside. 

.   Appeal  from  8t.  Clair. 

O^Brien  /.  Atkinson,  for  petitioner.  W.  M.  Cline,  for  respondent  and  ap- 
pellant. 

Campbell,  C.  J.  Respondent  appeals  from  the  confirmation  of  the  pro- 
bate court  of  St.  Clair  county  of  the  action  of  commissioners  awarding  dam- 
ages for  the  appropriation  by  petitioner  of  land  unlawfully  entered  on  some 
time  before  the  proceeding  was  begun,  and  so  used  as  to  destroy  access  to  re- 
spondent's remaining  land  on  one  side,  and  otherwise  injuring  it.  The  prop- 
erty occupied  was  designed  and  laid  out  for  a  street,  though  not  yet  improved 
by  the  local  authorities,  and  the  road  as  built,  instead  of  conforming,  as  the 
statute  requires,  to  the  general  purposes  of  t!ie  street,  occupies  one  side  of  it 
by  embankments  and  excavations,  in  such  a  way  as  to  practically  destroy  it, 
so  far  as  respondent  is  concerned.  The  respondent's  counsel,  desiring  to 
have  a  jury,  shows  that,  on  appearing  before  the  probate  judge  upon  the  re- 
turn-day, he  was  informed  that  the  judge  had  told  the  counsel  for  the  oppo- 
site party  that  he  would  appoint  commissioners,  although  none  had  been  ap- 
pointed, and  that  respondent  could  not  then  have  a  jury  unless  petitioner's 
counsel  would  agree  to  it.  Respondent's  counsel  appeared  before  the  judge 
of  probate  at  10  o'clock  in  the  morning  of  the  day  of  hearing,  but  counsel  on 
the  other  side  were  not  there,  and  the  case  was  postponed  until  2  o'clock. 
Before  2  o'clock  respondent's  counsel  went  to  the  judge's  offlce,  and  found  it 
locked.  He  then  went  to  the  circuit  court,  where  he  was  engaged  until  4 
o'clock,  and  where  the  counsel  who  signed  the  petition  was  engaged  also.  At 
4  o'clock  he  went  down  to  the  probate  court,  where  his  application  was  re- 
fused. Objection  was  also  made  that,  after  the  report  of  the  commissioners 
was  made,  it  was  for  a  time  not  in  the  probate  office,  but  in  the  hands  of  op- 
posing counsel.  It  is  also  objected  that  the  commissioner's  award  was  grossly 
inadequate,  and  does  not  indicate  whether  it  includes  past  as  well  as  future 
damages.    Some  other  points  are  also  raised. 

We  do  not  feel  disposed  to  discuss  the  question  how  far  any  intentional 
unfairness  on  the  part  of  anybody  is  involved.  If  the  proceedings  complained 
of  are  in  most  respects  technically  regular,  which  we  shall  not  decide,  we 
have  no  doubt  that  substantial  wrong  has  been  done.  The  confirmation  of 
a  report  in  these  cases  is  not  a  matter  of  strict  right  upon  a  regular  record. 
If  substantial  reasons  are  shown  against  it  by  facts  not  in  tlie  record  itself, 
the  couit  has  power  to  do  justice  and  refuse  confirmation,  and  on  appeal  the 
same  power  exists. 

The  provision  in  the  constitution  that  a  jury  shall  be  deemed  waived  un- 
less demanded,  relates  to  the  ordinary  trial  by  jury  in  civil  actions.  There 
are  special  constitutional  provisions  which  require  juries  in  condemnation 
cases  to  be  juries  of  freeholders  of  the  vicinage,  and  which  allow  the  legisla- 
ture to  permit  commissioners  instead  of  jurors.  Const,  art.  18,  §  2.  The 
legislature  in  these  cases  allows  a  jury  to  be  demanded  on  the  hearing.  It 
ought  not  to  be  prevented  by  any  mere  technicalities.  It  is  a  substantial  right 
that  should  not  be  trifled  with.  The  return  in  the  present  case  does  not  very 
clearly  show  that  there  was  any  appointment  of  commissioners  actually  made 
before  the  jury  was  demanded.  It  refers  merely  to  the  filing  of  the  answer, 
and  upon  that  the  record  is  not  satisfactory.  But,  without  deciding  what  in- 
ferences should  be  drawn  concerning  facts  imperfectly  set  out,  we  have  no 
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doubt  that  it  was  improper  to  refuse  the  Jury  under  the  circumstances.  We 
shall  not,  therefore,  spend  any  time  on  the  other  points  presented.  It  is  diffi- 
oult  to  account  for  such  an  award  as  was  made,  but  the  parties  will  have  ade- 
quate means  of  laying  their  rights  before  a  jury. 

The  proceedings  must  be  set  aside,  and  the  case  remanded  for  the  summon- 
ing of  a  jury  of  12  freeholders  to  determine  upon  the  necessity,  and  appraise 
the  damages.    Appellant  will  recover  costs  of  this  appeal. 

(The  other  justices  concurred.) 


Callinan  f>.  Port  Huron  A  N,  W.  Ry.  Co. 

Filed  April  15,  1886. 

AaBSBXxar  to  Abbitbatb— BFrscT  oir  Pekdino  Surr. 

An  agreement  to  sabmit  to  arbitration,  with  a  stipalation  for  an  award,  and  a 
judgment  thereon,  will  not  work  a  discontinaance  or  a  pending  suit.^ 

Error  to  St.  Clair. 

W.  M,  Cline,  for  plaintiff  and  appellant.  0*Brien  J,  Atkituan^  for  de- 
fendant. 

Campbell,  C.  J.  In  this  case  a  jury  was,  without  objection,  sworn  to  try 
the  cause  on  the  merits;  and,  having  heard  the  plaint^iff's  case,  the  defend- 
ant, under  a  notice  in  bar  puis  darrein  continuance^  was  allowed  to  show  an 
agreement  to  arbitrate  the  matter  in  dispute,  and  enter  judgment  on  the 
award  when  rendered,  under  which  no  steps  were  taken  to  complete  an  award. 
The  court  held  that  this  put  an  end  to  the  suit^  and  so  the  jury  found.  Plain- 
tiff brings  error. 

There  is,  so  far  as  we  have  discovered,  no  authority  in  favor  of  treating  such 
a  defense  as  one  which  can  be  introduced  in  bar  upon  a  trial  on  the  merits. 
The  only  case  referred  to  which  seems  to  favor  such  a  practice  is  WelU  v. 
Lan^f  15  Wend.  99,  where  a  defendant  having  put  in  a  special  plea  in  bar  of 
a  parol  reference  of  matters  in  dispute,  the  plaintiff,  instead  of  demurring, 
replied  to  it,  and  this  was  held  to  waive  the  objection  to  its  form  in  bar  in- 
stead of  in  abatement.  The  supreme  court  held  it  was  a  void  agreement  ^be- 
cause in  parol,  and  made  no  further  inquiry  into  its  effect  if  valid.  In  the 
court  of  errors  a  majority  of  the  lay  members,  overruling  the  chancellor  and 
the  judges  of  the  supreme  court,  held  the  submission  valid,  and  that  it  oper- 
ated as  a  discontinuance.  *  But  all  agreed  it  could  not  be  pleaded  in  bar. 
Under  our  practice  a  notice  can  be  given,  and  cannot  be  demurred  to,  so  that 
the  issue  must  stand  for  its  true  purpose.  But  it  was  not  a  proper  issue  to 
be  parsed  upon  when  the  case  is  up  on  the  general  merits. 

But  the  question  will  perhaps  arise  hereafter,  and  may  as  well  be  met, 
whether  the  agreement  was  in  fact  a  discontinuance.  It  may  be  assumed  to 
have  been  made  by  defendant's  authority,  although  it  is  difficult  to  see  how 
this  question  could  be  settled  by  the  court  on  the  facts.  After  providing  for 
an  award  by  the  persons  named,  it  concluded  as  follows:  "It  is  further  agreed 
by  and  between  the  said  parties  that  judgment  in  the  suit  aforesaid  pending 
in  the  circuit  court  for  St  Glair  county,  Michigan,  may  be  entered  upon  such 
award  for  the  amount  allowed  by  the  said  arbitrators  in  favor  of  said  Michael 
Callinan,  together  with  the  costs  of  the  clerk  of  said  court  in  said  suit,  to  the 
end  that  all  matters  and  controversies  between  them  in  that  behalf  may  be 
settled  and  concluded." 

How  far  an  agreement  to  submit  to  arbitration  operates  to  discontinue  a 
pending  suit,  where  there  has  been  no  award,  is  a  disputed  question  on  which 
there  is  more  apparent  than  real  contradiction.    In  this  state  it  has  been  held, 

^For  a  fall  discussion  of  the  effect  of  contracts,  or  a  stipulation  in  contract,  to  arbi- 
trate, see  Oakwood  Retreat  Ass'n  v.  Rathbone,  (Wis.)  26  N.  W.  Rep.  742,  and  not^, 
745-748. 
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on  two  occasions,  {Dunn  v.  SuUiff,  I  Mich.  24;  Vanderlioof  y.  Dean^  Id.  463,) 
that  a  statutory  arbitration  providing  for  judgment  on  the  award,  and  actu- 
ally carried  into  judgment,  operated  on  the  suits  which  were  displaced  by  the 
award,  so  that  in  one  instance  the  sureties  on  appeal  were  discharged  in  a 
oase  appealed  from  a  justice,  while  in  the  other  case  it  was  held  that  an  al- 
leged defect  in  the  affidavit  for  attachment  by  which  the  suit  was  commenced 
-could  not  be  considered  after  the  award  made  in  pursuance  of  the  submis- 
sion. The  question  of  the  effect  of  a  mere  agreement  to  submit,  not  con- 
forming to  the  statute,  and  not  carried  out,  was  not  involved  in  either.  But 
in  considering  the  general  question  reference  was  made  to  New  York  and 
Massachusetts  decisions  which  have  some  bearing  on  it. 

In  McGunn  v.  Ilanlin,  29  Mich.  476,  it  was  held  that  an  agreement  to 
arbitrate  which  did  not  conform  to  the  statute,  and  which  contained  no  cov- 
enant not  to  sue,  could  only  be  enforced  by  action,  and  was  no  bar  to  an  ac- 
tion. It  certainly  seems  difficult  to  discover  how  a  mere  executory  contract 
can  operate,  ipso  facto,  upon  a  lawsuit  pending  or  not  pending.  In  his 
treatise  on  Arbitration,  after  giving  the  decisions  on  both  sides,  Mr.  Morse 
makes  the  sensible  suggestion  that  such  an  agreement  should  rather  operate 
as  ground  for  staying  a  suit  pending  the  reference  than  as  a  discontinuance. 
Morse,  Arb.  77. 

It  can  hardly  be  claimed  that  the  American  courts,  in  dealing  with  this 
subject,  have  designed  to  make  new  rules  of  common  law  to  affect  common- 
law  agreements.  They  do  not  profess  to  do  so,  and  there  would  be  no  sense 
in  attempting  it.  No  doctrine  has  been  found  in  the  English  courts,  from 
which  our  rules  are  derived,  which  seems  to  favor  the  idea  that  such  a  sub- 
mission is  any  more  than  a  stay,  and  even  that  doctrine  is  greatly  modiQed. 
Mr.  Tidd,  in  his  Practice,  (page  822,)  says  it  was  formerly  held  to  work  a 
stay,  but  since  the  early  part  of  Queen  Anne*s  reign  it  has  been  the  rule  that 
it  shall  not  operate  as  a  stay  unless  so  provided  in  the  agreement;  and  he 
says  it  has  been  frequently  decided  that  an  agreement  to  refer  to  arbitration 
is  not  sufficient  to  oust  any  court  of  its  jurisdiction.  Even  where  a  stay  has 
been  agreed  upon,  it  is  to  be  made  the  ground  of  an  application  to  the  court 
for  a  temporary  stay.  Tiiere  is  nothing  favoring  the  idea  of  a  discontinu- 
ance, or  even  of  a  stay,  by  the  operation  of  the  agreement  itself  without 
order. 

The  cases  referred  to  in  1  Mich,  are  from  New  York  and  Massachusetts. 
Ticking  some  detached  dicta,  there  is  possibly  some  support  for  holding  an 
agreement  like  the  present  might  be  relied  on  for  a  discontinuance.  But, 
taking  the  decisions  themselves,  with  those  on  which  they  purport  to  be  based, 
they  do  not  favor  so  broad  a  doctrine.  The  case  of  Bean  v.  Parker,  17  Mass. 
591,  only  decided  that,  where  a  yalid  judgment  had  been  rendered  on  an 
award  upon  reference,  the  bail  in  the  original  action  was  discharged  by  the 
reference  because  it  was  not  within  their  contract.  The  case  of  Wells  v. 
Lane,  15  Wend.  99,  which  met  this  question  only  indirectly,  was  put  by  all 
the  members  of  the  court  of  errors  upon  previous  cases,  all  of  which  decide 
that  a  submission  does  not  operate  as  a  discontinuance  unless  it  is  agreed 
directly,  or  necessarily  implied,  that  no  judgment  shall  be  entered  in  the  ac- 
tion. The  distinction  is  repeatedly  taken  between  cases  where  it  is  agreed 
judgment  shall  be  entered,  and  those  where  it  is  not  so  agreed;  and  this, 
without  regard  to  whether  the  reference  is  statutory  or  not.  The  case  of 
Yates  V.  Russell^  17  .Johns.  461,  which  is  the  earliest  one  referred  to,  and 
which  has  never  been  disapproved,  decided  distinctly  that  where  an  agree- 
ment to  refer  the  controvei*sy  in  a  pending  case,  and  to  enter  judgment  on 
the  award,  was  for  a  controversy  that  could  not  be  referred  under  the  stat- 
utes, and  could  not,  therefore,  be  made  the  basis  of  a  statutory  judgment, 
yet  the  stipulation  to  allow  it,  and  abide  by  it,  would  estop  the  parties  from 
attacking  it  on  error  upon  that  ground.    But  where  there  is  no  stipulation 
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for  judgment  the  cases  agree  that  no  judgment  can  be  entered  on  the  award 
unless  made  under  the  statute. 

Tliis  distinction  was  the  basis  of  the  next  decision  in  Camp  v.  RooU  IS 
Johns.  22,  where  there  was  no  stipulation  for  judgment,  and  therefore  the 
case  was  lield  discontinued,  while  it  recognized  that  the  case  would  have  been 
dilferent  with  such  a  stipulation.  In  the  next  case  of  Ex  parte  Wright,  6 
Cow.  3l)9,  a  reference  wjis  made,  with  an  agreement  for  judgment,  and  one 
of  the  parties  then  revoked  it.  The  referees  reported,  however,  but  no  judg- 
ment was  sought  to  be  entered,  and  the  case  was  noticed  for  trial  on  the  mer- 
its.  The  revoking  party  objected  that  it  had  been  discontinued.  The  su- 
preme court,  affirming  the  action  of  the  trial  court,  held  it  was  still  in  court, 
and  decided  the  case  in  these  words:  "The  court  below  were  right.  A  gen- 
eral submission  to  arbitration  is  a  discontinuance;  not  so  of  a  submission 
where  a  judgment  on  the  report  or  a  cognovit  is  to  follow.  By  the  very  terms 
of  the  submission  the  cause  is  to  be  continued  in  court.  The  motion  must 
be  denied.  In  People  v.  Onondaga  Com,  Plecuf,  1  Wend.  314,  there  was  a 
general  submission,  with  no  agreement  for  entry  of  judgment.  In  that  case 
the  court,  pointing  out  the  distinction,  held  it  amounted  to  a  discontinuance; 
but  that  it  was  waived  by  going  to  trial  and  cross-examining  witnesses.  In 
all  the  subsequent  cases,  and  those  cited  in  the  decisions  of  this  couit  in  1 
Mich.  24  and  463,  these  cases  are  referred  to  as  containing  the  doctrine  gov- 
erning discontinuance,  Larkin  v.  Rabbins,  2  Wend.  505;  Towns  v.  Wilcox, 
12  Wend.  503;  Wells  v.  Lane,  15  Wend.  99. 

The  decisions  in  1  Mich.,  being  made  after  judgment  on  statutory  awards 
made  in  the  case,  go  no  further  than  to  hold  that  the  submission  agreement 
superseded  the  earlier  proceedings  so  as  to  waive  any  reliance  on  them.  But 
the  judgments  themselves  were  complete.  And  in  Vanderhoof  v.  Dean,  1 
Mich.  463,  Chancellor  Walworth's  views  in  15  Wend.  99,  were  referred 
to,  and  not  disapproved;  the  reference  being  considered  as  not  absolutely  dis- 
continuing the  case,  but  waiving  all  earlier  errors. 

There  are  strong  reasons  of  justice  against  regarding  a  reference,  not  fol- 
lowed by  an  awaixi,  as  in  any  case  going  further  than  becoming  the  basis  of 
an  application  to  stay  proceedings,  rather  than  operating  as  an  absolute  stay. 
It  may  easily  happen  that  the  time  for  bringing  a  new  suit  has  passed,  and 
action  by  the  referees  may  be  prevented  by  failure  or  refusal  of  either  party 
to  proceed  before  them.  The  present  record  contains  this  statement  in  the 
bill  of  exceptions:  "On  the  trial,  defendant's  counsel  stated  that  they  did  not 
care  to  have  an  award,  as  they  had  an  agreement  by  which  the  suit  was  abated^ 
and  they  were  free  to  go  into  the  probate  court  to  condemn  the  land."  This 
indicates  that  the  danger  is  not  imaginary.  In  our  opinion,  the  case  was  not 
discontinued. 

It  was  also  held  by  the  court  below  that  a  subsequent  proceeding  in  the  pro- 
bate court  to  condemn  the  land  was  a  bar  to  this  action.  There  is  no  case 
that  we  know  of  sustaining  any  such  doctrine  as  will  give  a  subsequent  suit 
the  effect  of  abating  a  prior  one.  In  the  present  action,  which  was  founded 
upon  an  illegal  occupancy,  the  damages  for  a  rightful  appropriation  could  not 
be  considered,  and  the  recovery  would  be  only  for  the  mischief  done  up  to  the 
time  of  suit,  and  the  cost  of  restoring  the  premises,  unless  the  damage  was 
not  capable  of  restoration.  No  doubt,  in  the  probate  court  proceedings,  the 
land-owner  might,  if  he  chose,  have  all  former  as  well  as  future  damages  as- 
sessed, but  he  is  not  bound  to  do  so.  In  Harlow  v.  Marquette,  H.  <&  O.  R, 
Co.,  41  Mich.  336,  S.  C.  2  N.  W.  Rep.  48.  the  plaintiff  was  held  barred  be- 
cause consent  had  been  given  to  the  occupancy,  with  an  understanding  that 
the  damages  should  be  adjusted  thereafter,  and  for  that  reason  it  was  held  tb& 
condemnation  proceedings  should  cover  them  all. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 
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SUPREME  COURT  OF  NEBRASKA. 


Riddle  v.  Pbrrt. 
Filed  April  21,  1886. 

1.  Waobb— Stakbholdeb— Dkmand. 

Where  a  wacer  is  illegal,  either  party  may  claim  the  money  deposited  by  him 
from  the  stakeholder,  even  after  the  wager  is  decided  against  such  party,  provided 
the  demand  is  made  before  the  money  is  actually  paid  to  the  winner.^ 

2.  Samb— Waqeb  Paid. 

If  the  money  was  actually  paid  by  the  stakeholder  to  the  winner  before  notice  or 
demand  of  the  loser,  he  will  be  exonerated. 

3.  Samb— CBiMiNAiiiTY. 

Section  214  of  the  Criminal  Code  does  not  apply  to  a  mere  stakeholder  who  has 
taken  no  part  in  the  illegfd  transaction. 

Error  from  Saunders  county. 

X.  C.  Burr  and  N.  H,  Bell,  for  plaintiff.  8.  B.  Somborffer  and  /.  R.  9il- 
kerson,  for  defendant. 

Maxwell,  C.  J.  In  November,  1884,  the  plaintiff  brought  an  action 
against  the  defendant  in  the  district  court  of  Saunders  county,  the  cause  of 
action  being  stated  in  the  petition  as  follows: 

"Plaintiff  placed  in  the  hands  of  the  defendant  the  sum  of  $200,  which  the 
defendant  was  to  hold  and  pay  to  the  winner  of  a  certain  horse-race,  which 
WHS  to  be  run  by  a  horse  owned  by  this  defendant  and  one  owned  by  one  Chol- 
lette;  that  before  the  defendant  paid  over  the  money  to  the  winner,  Ghol- 
lette,  the  plaintiff  demanded  of  the  defendant^  that  he,  the  defendant,  return 
the  money  to  plaintiff;  that  the  defendant  refused  to  pay  the  money  to  the 
plaintiff,  and  this  action  is  brought  to  recover  the  said  sum  of  8200,  and  in- 
terest thereon  from  the  fifteenth  day  of  November,  1883,  and  costs  of  suit." 

ANSWER. 

"  Defendant  admits  that  he  received  the  money  from  the  plaintiff,  to  be  paid 
out  as  stated  in  the  petition,  but  says  that  before  demand  had  been  made  on 
him  by  the  plaintiff  that  he  had  paid  over  the  sum  to  the  man  Chollette  as  the 
winner  of  the  race." 

On  the  twentieth  day  of  May,  1885,  the  cause  came  on  for  trial  before  the 
court  and  jury,  who  found,  specially,  that  "the  defendant  paid  the  $200  to 
Courtier  before  the  plaintiff  demanded  the  same  of  the  defendant, "  and  found 
generally  for  the  defendant. 

After  the  evidence  was  submitted,  and  the  arguments  made,  the  plaintiff 
asked  the  court  to  instruct  the  jury  as  follows: 

"The  court  instructs  the  jury  thnt  if  you  find,  from  the  evidence  and  plead- 
ings, the  plaintiff  and  one  J.  C.  Courtier,  together  with  the  defendant,  on  or 
about  the  fifteenth  day  of  November,  1883,  made  a  bet  of  $200  each  upon  the 
speed  of  certain  horses,  and  the  said  plaintiff  and  the  said  Courtier  deposited 
.S200esich  with  the  said  defendant;  and  that  certain  persons  were  chosen  to 
judge  of  said  race,  and  report  the  result  to  the  defendant,  as  stakeholder,  and 
thereupon  the  money  should  go  to  the  winner;  and  you  find  from  the  evi- 
dence and  pleadings  that  in  pursuance  of  such  bet  said  race  took  place,  and 
SHid  money  was  deposited  with  the  defendant,  and,  as  such  stakeholder,  de- 
fendant has  paid  said  $200  of  the  plaintiff's  money  to  the  said  Courtier, — then, 
under  section  214  of  the  Criminal  Code  of  the  Statutes  of  Nebraska,  and  the 
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law,  the  defendant  is  liable,  and  your  verdict  must  be  for  the  plaintiff  in  the 
sum  of  $200,  and  interest  at  the  rate  of  7  per  cent,  from  the  fifteenth  of  Ko- 
•vember,  1883.  (3)  The  jury  are  further  instructed  that  if  you  find  from  the 
evidence  that  the  defendant,  knowing  that  the  plaintiff  did  not  wish  to  carry 
out  said  bet,  and  learning  in  any  way  that  the  plaintiff  was  doing  all  he  could 
to  prevent  the  defendant  from  delivering  the  said  $200  to  said  Courtier,  yet, 
notwithstanding  such  knowledge  on  the  part  of  the  defendant,  the  defend- 
ant, by  any  trick  or  device,  (if  any  you  find  from  the  evidence,)  wrongfully 
delivered  said  money  to  the  said  C<)urtier,  against  the  wish  and  protest  of  the 
plaintiff,  then  you  must  find  for  the  plaintiff  in  the  sum  of  8200,  and  interest 
thereon  from  the  fifteenth  day  of  November,  1883." 

The  court  refused  to  give  the  above  instructions,  and  the  plaintiff  at  the 
time  excepted  to  the  ruling. 

The  court  then  charged  the  jury  as  follows:  "(1)  In  this  state  all  species 
of  gfunbling,  including  bets,  or  wagers  on  races,  are  by  law  held  to  be  im- 
moral and  void,  as  against  sound  public  policy.  (2)  The  defendant's  liabil- 
ity for  the  money  placed  in  his  hands  depends  upon  whether  or  not  he  paid 
the  said  money  over  to  Courtier  after  he  had  been  notified  by  the  plaintiff  not 
to  pay  it  to  Courtier.  (3)  If  the  defendant  paid  the  money  to  Courtier  after 
notice  of  the  plaintiff  not  to  pay  it,  he  would  be  liable,  otherwise  he  would 
not.  (4)  If  you  find  for  the  plaintiff,  his  measure  of  damages  will  be  $200, 
^nd  7  per  cent,  from  the  time  demand  was  made  for  said  money.  In  addition 
to  your  general  verdict,  you  will  answer  the  following  question  in  writing: 
Did  the  defendant  pay  the  $200  before  plaintiff  notified  him  not  to  pay  it,  or 
afterwards?" 

The  following  instruction  was  given  to  the  jury  at  the  request  of  the  plain- 
tiff: "(2)  You  are  further  instructed  that  if  you  find  from  the  evidence  that 
the  plaintiff  demanded  the  $200  deposited  by  him  of  the  defendant  before  the 
'defendant  paid  it  over  to  J.  G.  Courtier,  or  if  the  jury  find  from  the  evidence 
that  said  plaintiff  had  forbidden  the  defendant  paying  said  $200  to  said  J.  G. 
Courtier  before  he  had  paid  the  said  money  to  him,  and  the  defendant,  notwith- 
standing said  demand  and  such  prohibition  of  the  plaintiff,  subsequent  thereto, 
and  before  the  commencement  of  this  action,  paid  said  $200  to  said  Courtier, 
then  you  must  find  for  the  plaintiff  in  the  sum  of  $200,  and  interest  from  the 
iifteenth  day  of  November,  1883." 

Section  214  of  the  Criminal  Code  is  as  follows:  "If  any  person  shall  play 
-at  any  game  whatever,  for  any  sum  of  money,  or  other  property  of  any  value, 
or  shall  make  any  bet  or  wager  for  any  sum  of  money,  or  other  property  of 
value,  every  such  person  shall  be  fined  in  any  sum  not  exceeding  one  hundred 
dollars,  or  be  imprisoned  in  the  county  jail  not  more  than  three  months:  pro- 
vided, further,  that  if  any  person  shall  lose  any  money  or  property  of  any 
value  at  any  game  whatsoever,  or  on  any  bet  or  wager,  such  person  may  re- 
cover the  money  or  property  so  lost  of  either  or  all  the  persons  playing  at  the 
game  at  which  said  money  or  property  was  lost,  or  from  the  person  or  per- 
sons with  whom  said  bet  or  wager  was  had." 

It  will  be  observed  that  this  section  does  not  apply  to  a  mere  stakeholder 
who  has  taken  no  part  in  the  unlawful  transaction  at  which  the  money  was 
lost.  The  plaintiff  must  recover,  if  at  all,  therefore,  under  the  common  law. 
None  of  the  evidence  is  preserved  in  the  abstract,  so  that  the  only  question 
that  can  be  considered  is  whether  or  not,  under  the  issue,  the  court  erred  in 
giving  and  refusing  the  instructions  above  set  out.  At  common  law  where 
the  wager  is  illegal,  either  party  may  claim  the  money  deposited  by  him  from 
the  stakeholder,  even  after  the  wager  is  decided  against  such  party,  if  the 
demand  is  made  before  the  money  is  actually  paid  over.  If,  however,  the 
stakeholder  has  paid  the  money  over  to  the  winner  before  notice  or  demand 
upon  him  by  the  loser,  he  is  exonerated,  and  no  action  will  lie  against  him 
by  the  loser  to  recover  the  same.    Perkins  v.  Eaton,  3  N.  H.  152;  Hotogon 
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V.  Hancock,  8  Term  R.  675;  McCullum  v.  Oourlay,  8  Johns.  113;  Living- 
ston V.  Wootan,  1  Nott  &  M.  178;  Hale  v.  Sherwood,  40  Conn.  332;  S.  C. 
16  Amer.  Rep.  37;  Davf^port  v.  Lavies,  1  Mees.  &  W.  570. 

As  the  special  findings  of  the  jury  show  that  the  money  was  paid  before  a 
demand  was  made  by  tlie  loser,  he  is  not,  therefore,  entitled  to  recover,  and 
there  is  no  error  in  the  instructions  given  and  refused. 

The  judgment  is  affirmed. 

Reese,  J.,  having  been  of  counsel  in  this  case,  took  no  part  in  the  decision. 

NOTE. 

Money  held  by  a  stakeholder  may  be  recovered  by  a  depositor,  If,  before  paying  the 
stakes  over  to  the  winner,  the  stakeholder  has  been  notified  not  to  pay  it  over,  anJ  the 
loser  has  demanded  its  return.  Wilkinson  v.  Tousley,  16  Minn.  299,  (Gil.  263;)  Gilmore 
T.  Woodcock,  69  Me.  118. 

In  Wilkinson  v.  Touslev,  the  court  say:  "  There  is  a  remarkable  approach  to  una- 
nimity in  the  authorities"  in  holding  the  stakeholder  liable,  and  cite  Ball  v.  Gilbert,  12 
Mete.  397 ;  McAl lister  v.  Hoffman,  16  Serg.  &  R.  147 ;  Tarleton  v.  Baker,  18  Vt.  9 ;  Wheeler 
T.  Spencer,  15  CJonn.  28;  West  v.  Holmes,  26  Vt.  634;  Perkins  v.  Eaton,  3  N.  H.  156; 
Whitwell  V.  Carter,  4  Mich.  329;  2  Smith.  Lead.  Gas.  345. 

In  the  case  of  Gilmore  v.  Woodcock,  the  supreme  court  of  Maine  say  that  it  makes 
no  difference  that  the  notice  to  the  stakeholder,  and  demand  upon  him  for  the  money, 
were  subsequent  to  the  happening  of  the  event  on  which  the  wager  depended;  citing 
Stacy  V.  Foss,  19  Me.  335. 

In  Hall  V.  Sherwood,  40  Conn.  332,  the  plaintifT and  another  deposited  money  with  de- 
fendant as  stakeholder,  upon  an  unlawful  wager.  The  plaintiff,  claiming  to  have  won, 
demanded  the  entire  deposit  of  defendant;  but  defendant  refused  to  comply  with  the  de- 
mand, and  paid  the  money  to  the  other  partv.  In  an  action  by  plaintiff  to  recover  the 
amount  deposited  by  him,  it  was  held  that  the  plaintiff's  right  was  not  defeated  by  the 
fact  that  his  demand  covered  the  whole  amount  of  thestake,  and  was  made  in  affirm- 
ance of  the  wager.  The  court  say:  "  Forblddi  ng  the  stakeholder  to  pay  over  the  money, 
while  it  was  still  in  his  hands,  terminated  and  revoked  his  previous  authority  to  do 
so.  That  the  plaintiff  demanded  a  greater  sum  thau  he  had  deposited  we  think  is  not  a 
reason  why  be  should  not  be  entitled  to  the  sum  he  actually  aid  deposit."  The  court 
also  cited  Hastelow  v.  Jackson,  8  Barn.  <&  C.  221. 

It  was  held  in  Franklin  v.  Stoddart,  (Minn.)  26  N.  W.  Hep.  400,  that  where  a  bet  is 
made,  and  a  stakeholder  agreed  on,  but  the  property  staked  not  placed  in  his  hands,  he 
cannot  take  the  property  from  the  loser,  and  deliver  it  to  the  winner,  unless  author- 
ized by  the  loser  otherwise  than  by  the  bet. 

In  Rhode  Island  the  plaintiff  and  another  put  up  $500  each,  with  the  defendant  as  a 
stakeholder,  to  be  paid  to  the  winner  of  the  two  on  a  bet  upon  a  contest  of  41  games  of 
pool.  While  the  contest  was  undecided,  the  plaintiff  claimed  the  games  were  fraudu- 
lently played,  and  notified  the  defendant  not  to  pay  the  money  over.  The  money  was 
paid  over  to  the  other  party,  he  winning  the  bet,  and  the  plaintiff  subsequently  de- 
manded of  the  defendant  his  $500,  and  brought  suit  therefor.  Pub.  St.  R.  I.  c.  246,  J  16, 
provided:  '*All  bonds,  notes,  judgments,  mortgages,  deeds,  or  other  securities,  as  well 
as  promises,  given  or  made  for  money  ♦  ♦  ♦  won  at  any  game,  or  by  betting  at  any 
race  or  fight,  shall  be  utterly  void.  "  Held^  that  the  words  '*  money  won  at  any  ^ame  " 
include  money  won  by  betting  on  the  game,  as  well  as  money  won  by  playing  it.  and 
that,  after  the  defendant  was  notified  not  to  pay  over  the  money,  he  had  no  right  to 
pay  it  over.    McGrath  v.  Kennedy,  (R.  I.)  2  Atl.  Rep.  438. 


State  ex  rel,  Malloy  «.  Skibyino. 
Filed  April  21,  1886. 

1.  CouirriBs— CouKTY  Commissionee— Residknck. 

A  county  commissioner  must  continue  to  reside  in  the  district  from  which  he  was 
elected,  and  his  removal  from  the  district,  although  he  remains  In  the  county,  va- 
cates the  office. 

2.  Same— Vacancy— Election  Notice— Failure  to  Post. 

Where  a  vacancy  occurs  in  the  office  of  county  commissioner  more  than  30  days 
before  a  general  election,  it  is  to  be  tilled  thereat;  and  the  failure  of  the  county 
clerk  to  call  attention  to  such  vacancy  in  the  election  notices  posted  by  him,  where 
the  fact  is  generally  known  and  acted  on  by  the  voters  of  the  county,  will  not  in- 
validate the  votes  cast  to  fill  said  vacancy. 
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Quo  warranto, 

H,M,  Uttley,  for  relsitoT,    James  8kin>ing,  pro  80. 

Maxwell*  C.  J.  This  is  an  action  of  guo  toarranto,  which  is  submitted 
to  the  court  on  the  following  stipulation  of  facts: 

"(1)  That  at  the  general  election  in  November,  1884,  the  defendant  was 
duly  elected  to  the  office  of  county  commissioner  of  Holt  county,  and  when 
so  elected  he  was  residing  in  and  was  elected  for  the  Second  commissioner's 
district  of  said  county. 

"(2)  That  in  January,  1885,  at  the  time  required  by  law,  said  defendant 
gave  the  bond  and  took  the  oath  required  by  statute,  and  at  once  began  to  per- 
form the  functions  of  said  office,  and  continued  so  to  perform  the  functions 
of  said  office,  and  did  use  said  office  and  the  functions  thereof,  until  on  or 
about  the  twenty-fifth  day  of  March,  1885,  when  the  said  James  Skirving  re- 
moved from  said  Second  commissioner's  district,  in  said  Holt  county,  into  the 
Third  commissioner's  district,  in  said  Holt  county;  and  had  since  said  date 
resided  and  made  his  place  of  abode  in  said  Third  commissioner's  district,  and 
has  continued  all  the  time  to  use  and  exercise  the  functions  of  said  office,  and 
does  now  exercise  the  same;  that  on  the  fourteenth  day  of  September,  1885r 
the  county  clerk,  county  judge,  and  county  treasurer  of  Holt  county  were 
duly  notified  of  the  facts  hereinabove  set  forth,  and  that  it  was  claimed  from 
the  existence  of  said  facts  that  a  vacancy  existed  in  the  office  of  county  com- 
missioner of  said  Second  commissioner's  district  of  said  Holt  county,  and  said 
officials  were  requested  to  fill  said  vacancy  by  appointment,  but  failed  to  act 
in  the  premises. 

"(8^  Upon  the  day  of  the  holding  of  the  general  election  for  and  in  the  state 
of  Neoraska,  in  the  month  of  November,  1885,  Thomas  Malloy,  relator,  was 
a  citizen  of  the  United  States,  and  an  elector  and  resident  of  the  Second  com- 
missioner's district,  in  Holt  county,  aforesaid,  and  then  had,  and  now  has,  all 
the  qualifications  required  by  law  to  hold  the  office  of  commissioner  of  said 
Second  commissioner's  district. 

"(4)  That  about  one  month  previous  to  the  holding  of  the  general  election 
of  the  state  of  Nebraska,  held  in  the  month  of  November,  1885,  the  Bepub- 
lican  party,  in  the  county  of  Holt,  in  the  state  of  Nebraska,  at  a  regular  Re- 
publican convention,  nominated  Thomas  Malloy,  relator,  as  candidate  for  the 
office  of  county  commissioner  of  said  Second  commissioner's  district  in  said 
Holt  county,  to  fill  the  so-claimed  vacancy  caused  by  the  removal  of  said 
James  Skirving  aforesaid  from  the  said  Second  commissioner's  district  as 
above  set  forth;  and  two  or  three  days  thereafter  the  Democratic  party  of 
the  county  of  Ilolt,  in  convention  assembled,  nominated  John  Cronin  as  a 
candidate  for  the  ofiice  of  county  commissioner  of  said  Second  commissioner's 
district  of  Holt  county,  to  fill  the  claimed  vacancy  caused  by  the  removal  of 
said  James  Skirving,  defendant,  from  said  Second  commissioner's  district; 
and  it  became  generally  known  throughout  the  county  of  Holt  that  said 
Thomas  Malloy  and  John  Cronin  were  candidates  for  the  office  of  county 
commissioner  of  said  Second  commissioner's  district,  upon  the  Eepublican 
and  Democratic  tickets,  respectively,  as  above  set  forth,  and  said  candidates 
were  voted  for  at  said  general  election,  held  in  the  month  of  November,  1885, 
for  the  election  of  officers  in  the  state  of  Nebraska;  and  said  Thomas  Malloy 
received  for  the  office  of  county  commissi  oner  for  said  Second  commissioner's 
district  1,465  votes,  and  said  John  Cronin  received  for  the  office  of  county 
commissioner  of  said  Second  commissioner's  district  1,276  votes,  and  F.  O. 
Smith  received  for  said  oflice  248  votes,  and  the  election  retunis  of  said  elec- 
tion held  in  the  various  precincts  in  and  for  said  Holt  county  were  duly  re- 
turned to  the  county  clerk  of  Holt  county,  and  were  duly  canvassed  by  a  duly 
constituted  board  of  canvassers  of  said  Holt  county;  and  the  said  Thomas 
Midloy  was  found  to  have  received  a  majority  of  the  votes  cast  for  the  office 


Digitized  by  VjOOQ  IC 


Neb.]  STATE  V.  SKIRVING.  725 

of  county  commissioner  of  said  Second  commissioner's  district;  and  after- 
wards, on  the  eighteenth  day  of  November,  1885,  the  county  clerk  of  Holt 
county  issued  to  said  Thomas  Malloy  a  certificate  of  his  election  to  the  said 
office  of  county  commissioner;  and  afterwards,  to-wit,  on  the  twenty-fifth 
day  of  November,  1885,  said  Thomas  Malloy  filed  his  bond  as  commissioner- 
«lect  of  said  Holt  county  to  fill  the  vacancy  hereinabove  described,  and  said 
bond  was  duly  approved  by  said  county  judge,  and  said  Thomas  Malloy  took 
the  oath  of  office  as  commissioner-elect  in  and  for  the  Second  commissioner's 
district  of  said  Holt  county;  and  thereafter,  to-wit»  on  the  thirtieth  day  of 
November,  1885,  the  said  Thomas  Malloy,  duly  qualified  as  commissioner- 
elect  of  Holt  county,  did  assemble  with  Joseph  E.  West  and  George  Bastedo, 
county  commissioners  of  said  Holt  county,  said  James  Skirving  being  also 
present  and  acting  as  commissioner  by  virtue  of  his  election  as  above  de- 
scribed, at  the  office  of  the  county  commissioners  of  said  Holt  county,  in 
O'Kiell,  the  county-seat  of  said  Holt  county,  and  did  there  claim  a  seat  with 
said  county  commissioners  as  a  member  of  the  board  of  county  commission- 
ers of  said  Holt  county,  but  the  said  board,  and  the  said  James  Skirving,  did 
refuse  to  permit  said  Thomas  Malloy  to  have  a  seat  with  said  board,  and  hold 
the  same,  the  said  James  Skirving,  as  claimed  by  said  Thom^is  Malloy,  and 
excluded  said  Thomas  Malloy  from  said  seat,  and  prevented  said  Thomas 
Malloy  from  exercising  the  functions  of  said  office,  and  from  representing 
said  office,  and  still  refuses  to  permit  said  Malloy  to  have  a  seat  with  said 
county  bo!urd,  and  in  any  manner  to  exercise  the  functions  of  said  office;  and 
the  said  James  Skirving  still  holds  said  seat  with  said  county  board,  and  ex- 
ercises and  uses  the  functions  of  the  office  of  county  commissioner  of  the  said 
.Second  commissioner's  district  in  and  for  the  said  county  of  Holt,  and  will 
not  permit  the  said  Thomas  Malloy  to  exercise  the  functions  thereof. 

"(5)  That  the  county  clerk  in  the  election  notice  given  of  the  offices  to  be 
filled  at  the  general  election  held  in  Holt  county,  in  the  month  of  Novem- 
ber, 1885,  for  the  election  of  the  offices  to  be  filled  in  said  Holt  county,  did 
not  state  in  said  notice  that  a  vacancy  existed  in  the  office  of  county  commis- 
sioner in  said  Second  commissioner's  district,  and  did  not  notify  the  electors 
of  said  Holt  county  that  a  candidate  for  the  office  of  commissioner  in  said 
Second  commissioner's  district  would  be  voted  for  at  said  election. 

"(6)  That  the  highest  number  of  votes  c;ist  for  any  office  in  said  Holt 
county  at  said  general  election  was  3,124  votes." 

There  are  other  stipulations  as  to  the  effect  of  the  agreement  herein,  etc., 
to  which  it  is  unnecessary  to  refer. 

Two  questions  are  presented  by  the  record:  First.  Did  the  removal  of  the 
defendant  from  the  Second  commissioner's  district  vacate  the  office?  Second, 
If  so,  was  the  relator  properly  elected  to  said  office. 

In  determining  the  fii-st  question,  but  little  aid  can  be  obtained  from  ad- 
judged cases.  It  is  one  tluit  rests  ent.rely  up  >n  the  construction  to  be  given 
to  the  various  provisions  of  our  statutes  relating  to  the  subject. 

Section  53,  c.  18,  Coinp.  St.,  provides  that  "the  board  of  county  coramis- 
sionei's  shall  consist  of  three  persons.  They  shall  have  the  qualifications  of 
electors,  and  shall  be  elected  in  their  respective  districts  at  the  annual  gen- 
eral election." 

"Sec.  54.  Each  county  shall  be  divided  into  three  districts,  numbered,  re- 
spectively, one,  two,  and  three,  and  shall  be  composed  of  two  or  more  voting 
precincts,  comprising  compact  and  contiguous  territory,  and  embracing,  as 
near  as  may  be  possible,  one-third  of  the  population  of  the  county,  and  not 
sul>ject  to  alteration  oftener  than  once  in  three  years;  and  one  commissioner 
shall  be  elected  from  each  of  said  districts  by  the  qualified  voters  of  the  whole 
county,  as  hereinbefore  provided.  The  district  lines  shall  not  be  changed  at 
any  session  of  the  board  unless  all  of  the  commissioners  are  present  at  such 
session." 
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Section  101  of  chapter  26  provides  that  "every  civil  office  shall  be  vacant 
upon  the  happening  of  either  of  the  following  events,  at  any  time  before  the 
expiration  of  the  term  of  office,  as  follows:  (1)  The  resignation  of  the  incum- 
bent; (2)  his  death;  (3)  his  removal  from  oflice;.(4)  the  decision  of  a  compe- 
tent tribunal  declaring  his  office  vacant;  (5)  his  ceasing  to  be  a  resident  of 
the  state,  district,  county,  township,  precinct,  or  ward  in  which  the  duties  of 
his  office  are  to  be  exercised,  or  for  which  he  may  have  been  elected,'*  etc 

The  defendant  admits  that  a  party  elected  county  commissioner  must  be  a 
resident  of  the  district  when  the  election  takes  place,  but  he  contends  Ihat, 
as  the  duties  of  the  office  can  be  performed  only  at  the  county-seat,  and  are 
not  to  be  performed  in  the  district  for  which  he  was  elected,  unless  the  county- 
seat  is  in  that  district,  that  therefore  a  removal  from  the  district  does  not 
vacate  the  office.  He  claims  that  the  word  "district"  following  as  it  does 
the  word  "state,''  in  section  101  of  chapter  26,  refers  to  subdivisions  larger 
than  a  county,  and  not  to  the  subdivisions  of  a  county.  Webster  defines  the 
word  "district"  as  "a  definite  portion  of  a  state,  or  city,  for  legislative,  ju- 
dicial, fiscal,  or  elective  purposes."  It  may  compose  territory  of  greater  ex- 
tent than  a  county,  as  a  "judicial  district,"  etc.,  or  may  contain  but  a  small 
portion  of  the  territory  of  a  county  or  city,  as  a  "school-district."  A  reason- 
able construction  of  the  statute  would  seem  to  be  that  where  it  requires  a 
party  when  elected  to  be  a  resident  in  the  district,  and  that  one  commissioner 
shall  be  elected  from  each  of  the  commissioner's  districts,  and  declares  the 
effect  of  removal  from  the  district  to  be  to  vacate  the  office,  to  hold  this  applies 
to  all  cases  where  the  officer  has  ceased  to  be  a  resident  of  the  district  in 
which  the  duties  of  his  office  are  to  be  exercised,  or  for  which  he  may  have 
been  elected.  If  this  were  not  the  law,  each  county  commissioner  upon  being 
elected  could  remove  to  the  county-seat,  and  each  member  of  the  legislature 
remove  to  the  capital  of  the  state,  etc.  The  object  of  the  legislature  in  enact- 
ing this  provision,  no  doubt,  was  to  secure,  as  far  as  possible,  to  all  parts  of 
the  county,  fair  representation  on  the  board  of  county  commissioners,  by  the 
selection  of  members  whose  residence  and  interests  were  in  the  district  where 
each  was  elected;  and  as  they  are  required  to  reside  in  various  parts  of  the 
county,  they  may  be  supposed  to  labor  for  the  best  interests  of  the  entire 
county,  and  not  for  any  particular  locality.  The  case  is  not  materially  dif- 
ferent from  the  wards  of  a  city.  Councilmen  are  chosen  from  such  wards 
who  have  no  power  except  as  members  of  the  council,  and  none  of  the  duties 
of  their  office  may  perhaps  be  performed  in  the  ward  for  which  they  were 
chosen,  yet  if  one  removes  from  the  ward  where  he  was  elected  the  office  be- 
comes vacant.  The  act  creating  the  board  of  county  commissioners  for  each 
organized  county  was  passed  in  1855-56,  more  than  30  years  ago,  and  the 
construction  placed  upon  that  act  from  the  time  of  its  passage  tiU  now  has 
been  that  a  county  commissioner  must  continue  to  reside  in  the  district  in 
and  for  which  he  was  elected,  and  that  his  removal  therefrom  vacated  the 
office. 

We  are  referred  to  State  v.  Board  of  Sup'ta,  21  Wis.  449,  and  Smith  v. 
State,  24  Ind.  101,  as  holding  a  contrary  view.  We  have  examined  those 
cases,  and  do  not  think  they  are  applicable  under  our  statute.  We  therefore 
hold  that  the  defendant,  by  removing  from  the  Second  district,  vacated  the 
office  held  by  him  of  county  commissioner. 

2.  The  right  of  the  relator  to  the  office  in  question.  It  will  be  seen  from 
the  admitted  facts  that  the  relator  received  1,465  votes,  John  Oronin,  1,276, 
and  F.  O.  Smith,  248,  for  said  office,  the  aggregate  of  which  is  2,989  votes; 
and  that  the  highest  number  of  votes  cast  for  any  office  in  that  county  at  that 
election  was  3,124.  This  shows  that  it  was  generally  understood  in  that 
county  that  a  vacancy  existed,  and  that  the  candidates  named  were  balloted 
for  to  fill  said  office.  Section  107,  c.  26,  Comp.  St.,  provides  that  "vacancies 
occurring  in  any  state,  judicial  district,  county,  precinct,  township,  or  any 
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public  elecUve  office,  thirty  days  prior  to  any  general  election,  shall  be  filled 
thereat, "  etc.  As  from  the  agreed  statement  of  facts  it  appears  that  the  de- 
fendant removed  from  the  Second  district  in  March,  1885,  being  more  than  80 
days  prior  to  the  election ,  it  was  the  right  and  duty  of  the  electors  of  said 
county  to  fill  the  vacancy  at  said  election,  and  the  exercise  of  this'right  does 
not  depend  on  the  notice,  or  want  of  it,  of  ttie  county  clerk.  In  deciding  this, 
however,  we  do  not  intend  to  go  beyond  the  facts  in  this  case.  Here  it  seema 
to  have  been  generally  understood  by  the  electors  of  the  county  that  a  vacancy 
existed,  and  they  sought  to  fill  said  vacancy,  nearly  all  those  voting  at  that 
election  casting  their  ballots  for  one  of  the  candidates  named.  This,  we  think,, 
was  sufficient  to  show  that  the  election  was  general,  and  participated  in  by  all 
the  electors  who  desired  to  vote  upon  that  question.  What  the  rule  might 
be,  had  but  a  small  percentage  of  the  voters  participated  in  the  election,  is  not 
before  the  court. 

It  is  clear  that  the  relator  is  entitled  to  the  office  of  county  commissioner 
for  the  Second  district  of  Holt  county.  It  is  therefore  considered  that  the  de- 
fendant be  ousted  from  the  office  of  county  commissioner  from  the  Second  dis- 
trict of  Holt  county,  and  the  relator  be  reinstated  therein.  Judgment  accord- 
ingly. 


Meter  v.  Wilkie. 

Filed  April  21.  1886. 

Appeal— SciinTLLA  op  Evidbkce. 

The  verdict  of  a  jury  will  not  be  set  aside  unless  It  is  clearly  wrong;  and  wbere^ 
there  is  a  conflict  in  the  evidence,  and  it  is  nearly  equally  balanced,  the  verdict  wili 
not  be  disturbed. 

Error  from  Douglas  county. 

CharleB  Ogdetif  for  plaintiff.  B.  W.  Simeral  and  RedicJc  <fr  Redich^  for 
defendant. 

Maxwell,  0.  J.  In  December,  1882,  the  plaintiff  in  error  drew  a  check 
for  $175  on  the  Merchants'  National  Bank  of  Omaha,  payable  to  the  defend- 
ant or  his  order,  and  delivered  the  same  to  the  defendant.  The  check  wa» 
presented  for  payment,  and  by  direction  of  the  plaintiff  refused.  An  action 
was  thereupon  brought  against  the  drawer,  to  which  he  answered,  admitting^ 
the  drawing  of  the  check,  but  alleging  that  prior  to  the  date  thereof  he  and 
the  defendant  entered  into  a  verbal  contract  whereby,  in  consideration  of 
$175,  the  defendant  was  to  construct  a  skating-rink  to  be  water-tight,  at  the 
eorner  of  Ninth  and  Farnam  streets,  Omaha;  that  after  said  rink  was  com- 
pleted it  was  flooded  with  water,  but  the  water  escaped;  that  said  rink  was 
iropr6perly  and  unskillfully  constructed,  and  would  not  hold  water,  and  was 
useless  to  the  plaintiff;  that  by  reason  of  the  unskillful  workmanship  it  was 
impossible  for  the  plaintiff  to  use  the  grounds,  which  were  leased  at  a  large^ 
expense,  by  reason  of  being  connected  with  water-pipes,  hydrant,  etc^ 
Wherefore  the  plaintiff  in  error  demanded  damages  in  the  sum  of  $200.  The- 
reply  is  a  general  denial. 

On  the  trial  of  the  cause  the  Jury  returned  a  verdict  in  favor  of  the  plain- 
tiff below  (defendant  in  error)  for  $175.  The  principal  error  relied  upon  in' 
this  court  is  that  the  verdict  is  against  the  weight  of  evidence.  The  tes- 
timony tends  to  show  the  rink  in  question  was  to  be  flooded  with  water, 
which,  in  the  winter  time,  when  frozen,  was  to  be  used  as  a  skating-rink;: 
that  there  was  a  place  of  considerable  depth,  called  a  '^swimming  hole''  in 
the  evidence,  near  the  middle  of  the  floor;  that  the  leak  wsis  in  this  swimming 
hole.  The  principal  question  is  whether  it  was  part  of  the  defendant  in  er- 
ror's contract  to  make  this  swimming  hole  water-tight?     If  this  was  a  part.. 
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of  the  contract,  the  plaintiff  in  error  is  entitled,  at  le:ist,  to  damages  for  the 
failure  to  complete  tiie  contract.  If  it  was  not  a  part  of  the  contract,  then 
the  defendant  in  error  has  complied  with  the  terms  of  the  contract,  and  is 
entitled  to  the  full  contract  price.  Upon  these  questions  there  is  a  direct 
conflict  of  evidence,  and  the  evidence  is  so  nearly  balanced  that  it  is  impossi- 
ble for  this  court  to  interfere.  The  case  was  one  proper  to  submit  to  a  jury, 
and  the  verdict  will  not  be  disturbed  unless  it  was  clearly  wrong,  which  it 
was  not.    The  judgment  of  the  court  below  is  affirmed. 


Stats  ex  rel,  Lindbubq  v.  Grosvenob. 
Filed  April  21,  1886. 

1.  ScHooiJB  AND  School- DiSTBiCTS— School  Teacueb's  Cebtificatb— IirooiSEMENT. 

Where  a  county  superintendent  issues  a  certificate  authorizing  the  person  named 
therein  to  teach  school  in  such  county,  the  county  superintendent  of  any  other 
county  may  indorse  such  certificate,  which  will  render  tVke  certificate  valid  in  the 
county  where  indorsed  for  such  time  as  the  superintendent  shall  determine,  not  to 
exceed  two  years,  nor  longer  than  the  certificate  was  originally  intended. 

2.  Same — Collateral  Attack. 

A  certificate  being  issued  or  indorsed  by  the  officer  specially  authorized  to  make 
the  same,  it  is  presumed  to  be  valid ;  and,  in  the  absence  of  fraud,  ia  not  subject  to 
attack  collaterally. 

3.  Same— Treasurer  Refusing  to  Pat. 

Where  a  teacher,  when  employed  by  the  director  and  moderator  of  a  school-dis- 
trict, and  while  teaching  sucli  school,  possessed  a  certificate  duly  indorsed  by  the 
county  superintendent,  held^  that  the  treasurer  of  the  district,  in  the  absence  of 
fraud,  could  not  refuse  to  pay  a  warrant  drawn  by  the  director  and  moderator  for 
the  teacher's  wages,  upon  the  ground  that  the  indorsement  was  invalid. 

Error  from  Polk  county. 

/.  W,  Edgerton,  for  pUintifl.  27.  L.  King,  and  G.  M,  MeConaughy,  for 
defendant. 

Maxwell,  G.  J.  The  defendant  is  treasurer  of  school-district  No.  74  of 
Hamilton  county,  and  this  action  was  brought  in  the  district  court  of  Polk 
county  to  compel  him  to  pay  an  order  drawn  by  the  director  of  said  district 
for  the  sum  of  $120  in  favor  of  the  relator,  which  order  was  countersigned 
by  the  moderator.  On  the  trial  of  the  cause  judgment  was  rendered  in  favor 
of  the  defendant. 

The  testimony  tends  to  show  that  on  the  nineteenth  of  January,  1884.  the 
county  superintendent  of  Polk  county  gave  the  relator  a  second-grade  certifi- 
cate for  eight  months;  that  on  the  ninth  of  December  following,  the  county 
superintendent  of  Hamilton  county  indorsed  said  certificate  for  a  period  of 
four  months;  that  the  relator  presented  said  indorsed  certificate  to  the  director 
and  moderator  of  schaol-district  No.  74  of  Hamilton  county,  and  was  employed 
by  them  to  teach  said  school  for  60  days  from  the  fifteenth  day  of  December, 
1884,  for  the  sum  of  $120;  that  soon  after  the  relator  commenced  teaching, 
the  defendant  asked  him  for  his  certificate,  which  the  defendant  examined, 
and  expressed  the  opinion  that  it  was  of  no  validity  after  the  nineteenth  of 
January,  1885.  Upon  the  completion  of  the  term  of  school  the  director  gave 
the  relator  an  order  on  the  treasurer  for  the  sum  agreed  upon,  which  order 
was  countersigned  by  the  moderator.  This  order  was  presented  to  thedefend- 
ant,  who  pnid  tliereon  the  sum  of  $12.  Afterwards  he  paid  thereon  the  sum 
of  $30,  and  refused  to  pay  the  balance,  appai'ently  on  the  ground  that  the  re- 
lator was  not  a  qualified  teaolier. 

The  principal  object  of  the  statute  in  requiring  teachers  to  possess  a  certif- 
icate authorizing  them  to  teach  school  for  specified  periods  is  to  secure  per- 
sons of  good  moral  character,  skilled  in  the  branches  specified  in  the  statute. 
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and  with  ability  to  teach.  The  statute  provides  for  a  county  superintendent 
for  each  county,  and  authorizes  him  to  grant,  for  his  county,  certificates  for 
teachers,  divided  into  three  grades.  It  also  authorizes  such  superintendent 
to  indorse  a  certificate  in  force  in  this  state,  or  in  any  other  state,  without 
examination,  and  such  indorsement  will  render  the  certificate  valid.  If  a 
candidate  has  passed  a  satisfactory  examination  in  another  county  or  state, 
and  has  received  a  certificate  authorizing  him  to  teach  therein,  it  is  but  reason- 
able to  suppose  that  he  will  pass  a  like  examination  in  any  other  county  or  state 
where  the  requirements  of  the  statute  are  substantially  the  same.  It  is  not 
4X>mpulsory  on  the  superintendent,  however,  to  indorse  the  certificate,  but  he 
may  require  an  examination.  Where,  however,  he  does  indorse  such  certifi- 
cate, the  effect  is  precisely  the  same  as  if  he  had  issued  a  certificate  himself; 
and  so  long  as  such  indorsement  remains  in  force,  the  person  indorsed  is  au- 
thorized to  teach,  the  same  as  if  a  certificate  in  due  form  had  been  issued  to 
him;  and  such  indorsement,  during  the  time  for  which  it  was  granted,  is 
valid,  unless  set  aside  for  some  of  the  causes  that  would  authorize  the  revo- 
cation of  a  certificate.  It  is,  in  fact,  a  certificate  issued  by  the  officer  whose 
duty  it  is  to  grant  the  same,  upon  being  convinced  that  the  applicant  possesses 
the  necessary  qualifications.  In  the  absence  of  fraud,  a  certificate  or  indorse- 
ment thereon  is  not  subject  to  collateral  attack,  and  can  only  be  set  aside  for 
cause.  The  relator,  therefore,  was  a  qualified  teacher  during  the  entire  period 
that  he  taught  school  in  district  No.  74,  and  was  entitled  to  be  paid  for  his 
services.  ** The  laborer  is  worthy  of  his  hire.  *'  The  judgment  of  the  district 
court  is  reversed,  and  a  peremptory  writ  will  be  awarded  in  this  coui:t  for 
the  unpaid  balance,  and  interest  thereon. 


Thatcher  t>.  Adams  Co. 
Filed  April  21,  1886. 

1.  Schools  and  School-Dibtbicis  —  District  Subdividbd  ~  Indkbtvdvbbb,  bt  Whom 

Payable. 

Where  a  school-distriot  issued  its  bonds  for  the  purpose  of  borrowing  money,  and 
afterwards  was  subdivided  into  other  districts,  it  is  the  duty  of  the  taxing  officers  to 
levy  taxes  on  the  property  of  the  original  district  sufficient  to  pay  the  indebtedness ; 
but  they  have  no  power  or  autliority  to  levy  such  taxes  on  the  real  estate  which 
had  never  constituted  a  part  of  the  district,  nor  upon  personal  property  outside  of 
such  district 

2.  Same— INJUKCTION. 

Such  taxes,  if  levied,  would  be  for  an  "  unauthorized  purpose, "  within  the  mean- 
ing of  section  144  of  chapter  77  of  the  Compiled  Statutes,  and  their  collection  might 
be  restirained.  or  the  creation  of  an  apparent  title  therefor  prevented,  by  an  injunc- 
tion. 
8.  Mawdam us— Office  of  Wbit. 

A  writ  of  mandamus  can  onhr  require  an  officer,  board,  or  court  to  perform  a 
duty  which  the  law  enjoins,  it  cannot  create  or  enlarge  the  authority  of  the  per- 
son or  officer  to  whom  it  is  directed. 

Appeal  from  Adams  county. 

Hester  (&  McCreary,  for  plaintiffs.    X.  /.  Capps,  for  defendant. 

Beese,  J.  Plaintiffs  filed  their  petition  in  the  district  court,  alleging,  in 
substance,  that  the  county  board,  on  tlie  twelfth  day  of  June,  1885,  ordered  a 
tax  of  21  mills  to  be  levied  upon  their  separate  property  situated  in  sections 
24, 25,  and  ^56,  in  town  7,  range  10,  in  Adams  county;  that  the  indebtedness  for 
the  payment  of  which  levy  was  made  was  a  debt  of  school-district  No.  13  of 
©aid  county,  but  that  the  said  three  sections  were  never  within  said  district, 
wore  in  no  way  liable  for  its  debts,  and  that  the  county  board  had  no  authority 
to  levy  such  tax  upon  the  property  described.    An  injunction  is  prayed  to 
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restrain  the  county  clerk  from  trsnacribing  the  levy  onto  the  tax-lists,  and 
thereby  casting  a  cloud  upon  the  title  of  the  real  estate  of  the  plaintiffs.  To 
this  petition  a  general  demurrer  was  filed*  which  was  sustained,  and  to  which 
plaintiff  excepted,  and  now  appeals  for  the  purpose  of  securing  a  review  of 
the  decision  of  the  district  court  in  sustaining  the  demurrer. 

The  abstract  of  the  petition  is  incomplete,  but  enough  is  shown,  from  whidi 
we  conclude  that  the  levy  was  made  for  the  purpose  of  raising  sufficient  funds 
to  pay  certain  bonds  issued  by  said  school-district  No.  13.  It  is  conceded  by 
defendant  that  if  the  property  described  in  the  petition  was  not  a  part  of 
school-district  No.  13  at  the  time  the  bonds  were  issued,  it  could  not  be  taxed 
to  pay  the  debt;  but  it  is  contended  that  injunction  will  not  lie  to  restrain  the 
clerk  from  transcribing  the  tax  onto  the  tax-lists,  the  plaintifb  having  an 
adequate  remedy  at  law  under  the  provisions  of  section  145,  c.  77,  Gomp.  St. 
It  may  be  that  a  remedy  is  given  by  the  section  referred  to,  but  that  it  is 
adequate  we  think  could  not  be  contended.  Section  144  of  the  same  chapter 
prohibits  the  granting  of  injunctions  to  restrain  the  collection  of  taxes,  ex- 
cept in  cases  where  the  tax  has  been  levied  for  an  "illegal  or  unauthorized 
purpose."  In  such  cases,  the  collection  of  a  tax  may  be  restrained  by  injunc- 
tion. It  would  seem  to  follow,  logically,  that  if  the  collection  of  a  tax  might 
be  restrained,  then  the  same  remedy  would  exist  to  prevent  the  creation  of  a 
lien  or  cloud  upon  real  estate,  and  the  title  thereto,  by  placing  the  tax  upon 
the  record-books  of  the  county,  and  ordering  its  collection. 

Assuming  the  allegations  of  the  petition  to  be  true,  as  we  must  when  as- 
sailed by  a  demurrer,  the  question  presented  is,  was  the  tax  levied  upon  the 
property  of  the  plaintiffs  so  levied  for  an  unauthorized  purpose?  We  think 
it  must  be  conceded  that  it  was.  If  the  property  was  not  liable  for  the  debt, 
the  county  board  had  no  authority  to  make  it  so.  As  well  might  the  tax  be 
levied  upon  any  other  property  in  the  county  as  upon  the  property  of  plain- 
tiffs. The  county  board  had  no  authority  to  levy  the  tax  upon  any  real  estate 
except  what  was  included  in  district  13  at  the  time  the  debt  was  contracted. 
The  petition,  therefore,  stated  a  cause  of  action,  and  the  demurrer  was  im> 
properly  sustained. 

Counsel  have  gone  beyond  the  allegations  of  the  petition,  as  contained  in 
the  abstract,  and  discussed  another  question,  to  Which  we  will  briefly  refer. 
It  appears  by  tlie  records  of  tiiis  court  that  on  the  thirty-first  of  July,  1883,  a 
peremptory  writ  of  mandamus  was  issued  to  require  a  levy  of  tax  to  be  made 
upon  the  property  within  the  district  as  constituted  at  the  time  the  bonds 
were  issued,  and  that  the  sections  above  named  were  enumerated  as  having 
been  a  pai't  of  said  district  at  that  time.  No  opinion  seems  to  have  been 
filed,  and  the  case  is  not  reported.  An  examination  of  the  files  in  that  case 
shows  that  these  plaintiffs  were  not  parties  in  that  action.  All  that  could 
have  been,  and  all  that  was,  judicially  settled  by  that  judgment  was  to  re- 
quire the  officers  of  the  district  to  perform  a  duty  imposed  upon  them  bylaw. 
Nothing  wiis,  or  could  have  been,  required  except  that  the  officers  do  what  it 
was  their  duty  to  have  done  without  the  writ.  They  were  not  authorized  to 
levy  a  tax  upon  any  property  outside  of  the  original  boundaries  of  district 
No.  13.  The  writ  of  mandamus  could  give  no  greater  authority  than  they 
had  without  it.  Had  it  been  made  to  appear  to  this  court,  prior  to  the  issu- 
ance of  the  writ,  that  the  land  described  in  plaintiffs'  petition,  or  any  other, 
was  not  within  the  bounds  of  district  No.  13  when  the  bonds  were  issued, 
sucli  lands  would  not  have  been  included.  Plaintiffs  not  having  been  made 
parties  thereto,  are  not  bound  by  any  judgment  in  that  case.  While  the 
question  could  not  legitimately  rise  upon  demurrer,  the  fact  of  former  adju- 
dication being  proper  matter  of  defense,  yet,  in  view  of  the  discussion  of  the 
subject  by  counsel  in  their  briefs,  and  of  the  further  fact  that  the  cause  must  be 
remanded  for  further  proceedings,  we  have  deemed  it  proper  to  say  that,  in  our 
opinion,  the  majuiamus  could  give  no  authority  to  levy  a  tax  upon  property  not 
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liable  for  the  debt,  and  that  the  judgment  of  this  court  in  issuing  the  writ 
can,  in  no  sense,  be  deemed  ian  adjudication  of  plaintiffs'  rights,  nor  deprive 
them  of  any  remedy  which  they  would  have  had  in  case  the  lev>'  had  been 
made  without  coercion  by  a  mandamtis.  If,  therefore,  the  plaintiffs'  prop- 
erty was  not  within  the  boundaries  of  district  No.  13  as  it  existed  at  the 
time  tlie  debt  was  contracted,  they  are  entitled  to  relief  as  prayed. 

The  decision  of  the  district  court  in  sustaining  the  demurrer  is  reversed^ 
the  demurrer  overruled,  and  the  cause  is  remanded  for  further  proceedings* 


Lipscomb  t>.  Lyon, 

Filed  April  21,  IS86. 

1.  Husband  aitd  Wifb— TsAKSAcnoNB  between. 

In  a  ca8«  involving  transactions  between  hasband  and  wife  In  relation  to  her  sep- 
arate estate,  inherited  from  her  father,  the  same  principles  of  law  apply  as  are  ap- 
plicable to  dealings  between  strangers ;  but  where  the  effect  of  such  dealings  is  Co 
deprive  their  creditors  of  their  opportunity  to  subject  the  property  of  the  husband 
to  the  payment  of  their  claims,  the  facts  involved  in  such  transactions  will  be  viewed 
with  suspicion,  and  proof  of  their  bona  Met  required.  ^ 

2.  Tbial — Instructions. 

Instructions  considered,  and  held  properly  given  and  refused. 

3.  WlTNBSS—KEFRESHrNO  MbMOBY. 

A  witness  who  has  taken  memoranda  of  facts  at  about  the  time  of  the  occnrrence^ 
and  who  knows  that  such  memorantla  are  correct,  may  hold  such  m^emoranda  in  his 
hand,  and  testify  to  the  factn,  as  facts,  although  he  at  the  time  admits  that,  even 
with  the  aid  of  the  memoranda,  he  does  not  remember  the  occurrence  of  the  facts. 

4.  EviDENcifr— Rbpobtbb's  Notes. 

The  report  of  the  short-hand  reporter  of  a  district  court,  of  the  testimony  of  a  wit- 
ness examined  in  such  court,  is  not  admissible  as  evidence,  in  a  future  action  be- 
tween the  same  parties,  as  documentary  or  independent  evidence. 

Error  from  Jefferson  county. 

C.  B,  Letton  and  W.  0.  Hamheh  for  plaintiff.  W,  H.  Sndl  and  B.  8. 
Baker,  for  defendant. 

Cobb,  J.  This  was  an  action  of  replevin,  brought  in  the  court  below  by 
Clara  A.  Lyon,  plaintiff,  against  Charles  II.  Lipscomb,  defendant,  for  the  pos* 
session  of  a  certain  stock  of  s^iddlery,  harness,  etc.,  of  the  alleged  value  of 
$600,  which,  as  she  alleged  in  her  petition,  the  said  defendant  h^,  in  his  ca- 
pacity of  sheriff  of  Jefferson  county,  seized  and  carried  away  by  virtue  of  cer- 
tain writs  of  attachment  against  the  property  of  W.  A.  Lyon.  The  defend- 
ant answered,  admitting  that  he  was  sheriff  of  said  county ;  that  he  had  taken 
said  goods  by  virtue  of  certain  writs  of  attachment  in  his  hands  against  the 
property  of  W.  A.  Lyon;  "and  further  alleging  that  the  only  right  and  title 
of  the  said  Clara  A.  Lyon  claimed  by  her  or  to  said  property  arose  by  virtue 
of  a  pretended  contract  of  sale  entered  into  on  or  about  September  5, 1883, 
by  W.  A.  Lyon  and  said  Clara  A.  Lyon,  his  wife;  tlvit  at  the  time  said  pre- 
tended sale  was  made  said  W.  A.  Lyon  was  wholly  insolvent,  of  which  fact 
said  Clara  A.  Lyon  had  full  notice  and  knowledge;  that  no  consideration  was 
paid  by  her  on  said  pretended  sale  of  said  goods;  that  said  pretended  sale  was 
made  and  entered  into  by  said  W.  A.  Lyon  and  Clara  A  Lyon  with  the  in- 
tent and  sole  purpose  of  hindering  and  delaying  the  creditors  of  said  W.  A. 
Lyon,  and  that  the  same  was  not  a  bonajide  sale  of  said  property;  that  she 
well  knew  at  the  time  said  pretended  sale  was  made  that  the  same  was  for 
the  purpose  aforesaid ;  that  no  change  of  possession  of  said  goods  ever  took 
place;  and  that  at  the  time  said  Lipscomb,  as  such  sheriff,  levied  upon  said 
goods  and  chattels  they  were  the  property  and  in  the  possession  of  said  W» 

^Bee  note  at  end  of  case. 
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A.  Lyon,"  etc.  There  was  a  reply,  in  and  by  which  the  plaintiff  denied  all 
the  material  allegations  of  new  matter  set  up  in  the  said  answer.  There 
was  a  trial  to  a  jury,  with  a  verdict  and  judgment  for  the  plaintiff. 

The  defendant  brings  the  cause  to  this  court  on  error,  and  assigns  the  fol- 
lowing errors:  •*{!)  The  verdict  is  not  sustained  by  sufficient  evidence.  (2) 
The  verdict  is  contrary  to  law.  (3)  The  verdict  is  contrary  to  the  fourth, 
fifth,  and  sixth  instructions  of  the  court.  (4)  The  court  erred  in  refusing  to 
give  the  second  and  sixth  instructions  asked  by  plaintiff  in  error.  (5)  The 
court  ened  in  giving  the  first,  second,  and  third  instructions  asked  by  de- 
fendant in  error,  and  excepted  to  by  this  plaintiff.  (6)  The  court  erred  in 
excluding  a  certified  copy  by  court  reporter  of  questions  numbered  1  to  10, 
inclusive,  and  answers  thereto,  of  the  evidence  of  Clara  A.  Lyon,  given  on  a 
former  trial  of  this  cause,  in  which  she  testified  that  at  the  commencement  of 
this  action  she  was  not  the  owner  of  the  property  in  controversy.  (7)  That 
the  verdict  is  contrary  to  the  evidence,  and  given  through  prejudice  or  sym- 
pathy. (8)  The  court  erred  in  allowing  defendant  in  error  to  read  in  eviden-^e. 
those  parts  of  the  deposition  of  A.  I.  Lyon  objected  to  by  this  plaintiff.  (9) 
There  was  error  of  law  occuring  at  the  trial,  excepted  to  by  plaintiff  in  error. 
{lOJ  The  court  erred  in  excluding  evidence  offered  by  plaintiff  in  error." 

These  assignments  will  be  examined  in  convenient  groups,  rather  than  in 
detail. 

Grouping  first,  second,  and  third  assignments  together,  I  here  copy  the 
fourth,  fifth,  and  sixth  instructions  given  by  the  court  on  its  own  moUon, 
the  same  being  the  basis  of  the  three  assignments:* 

*^  Fourth,  The  statute  provides  that  *  every  sale  made  by  a  vendor  of  goods 
and  chattels  in  his  possession,  or  under  his  control,  and  every  assignment  of 
goods  and  chattels,  by  way  of  mortgage  or  security,  or  upon  any  condition 
whatever,  unless  the  same  be  accompanied  by  an  immediate  delivery,  and  be 
followed  by  an  actual  and  continued  change  of  possession  of  the  things  sold, 
mortgaged,  or  assigned,  shall  be  presumed  to  be  fraudulent  and  void,  as 
against  the  creditors  of  the  vendor,  or  the  creditors  of  the  person  making  such 
assignment  or  subsequent  purchases  in  good  faith,  and  shall  be  condusive 
evidence  of  fraud,  unless  it  shall  be  made  to  appear  on  the  part  of  the  persons 
claiming  under  such  sale  or  assignment  that  the  same  was  made  in  good  faith, 
and  without  any  intent  to  defraud  such  creditors  or  purchasers.* 

^^ Fifth.  The  court  instruct  the  jury,  as  a  matter  of  law,  that  any  sale  or 
conveyance  of  personal  property,  to  be  valid  as  against  the  creditors  of  the 
seller,  must  be  accompanied  and  followed  by  a  change  in  the  possession  of 
such  property  from  the  seller  to  the  purchaser,  so  far  as  the  situation  of  the 
parties  and  the  character  of  the  property  will  reasonably  admit  of  a  change  of 
possession. 

*^ Sixth,  Transactions  between  husband  and  wife,  in  relation  to  the  trans- 
fer or  sale  of  property  from  one  to  the  other,  by  reason  of  which  creditors  are 
prevented  from  collecting  their  just  dues,  should  be  scrutinized  very  closely, 
and  the  bona  fides  of  such  transactions  should  be  established  beyond  ques- 
tion." 

There  was  evidence  tending  to  prove  that  the  plaintiff  intermarried  with 
Wortliy  A.  Lyon  in  the  state  of  Illinois  in  1879;  that  at  that  time  the  said 
Wortliy  A.  Lyon  was  entirely  destitute  of  capital  or  means;  that  in  the  month 
of  February,  1880,  the  said  Worthy  A.  Lyon,  being  engaged  working  for  his 
father,  and  being  desirous  of  engaging  in  business  for  himself  and  his  wife, 
having  about  that  time  received  from  her  guardian  a  sum  of  money,  he  loaned 
of  her  the  sum  of  $2,400,  with  the  agreement  that  he  was  to  go  out  west  and 
look  up  a  place  of  business,  and  repay  her  in  property  as  soon  as  he  could 
make  it  out  of  his  business;  that  this  money  was  advanced  to  the  said  Wor- 
thy A.  Lyon  only  as  a  loan,  and  not  as  his  money  or  as  a  gift;  that  no  part 
of  said  money  had  ever  been  paid  to  the  plaintiff  until  on  or  about  the  third 
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day  of  September,  1883,  when  the  said  Worthy  A.  Lyon  conveyed  to  her  the 
stock  of  goods  in  question,  to  apply  on  said  loan  of  money,  at  the  sum  of  $800 
and  the  house  and  lot  in  which  they  lived,  and  he  did  business,  at  the  sum  of 
j|l,000.  This  was  done  before  the  levy  of  the  attachments  by  the  defendant. 
The  evidence  of  the  immediate  delivery  of  the  goods  by  Worthy  A.  Lyon  to- 
the  plaintiff,  and  of  the  sale  being  followed  by  the  actual  and  continued  pos- 
session of  th<^  goods,  is  not  shown  in  the  abstract  sufficiently  to  dispense  with 
proof  of  good  faith  on  the  pai*t  of  the  plaintiff;  but  this,  1  think,  she  has  suffi- 
ciently supplied.  Whatever  may  formerly  have  been  the  case,  under  the  pres- 
ent state  of  our  statute  and  decisions,  there  is  no  legiU  reason  why  a  wife 
may  not  become  the  creditor  of  her  husband,  nor,  being  such,  why  she  may 
not  be  preferred  by  him  over  other  creditors.  It  is  true  that  courts  will  look 
wit))  scrutiny,  if  not  with  suspicion,  upon  all  sales  or  transfers  of  property  of 
a  debtor  in  failing  circumstances  to  members  of  his  own  family;  but  if,  upon 
such  examination,  they  are  found  to  be  honest,  and  based  upon  sufficient  con- 
sideration, they  will  be  upheld.  I  therefore  think  that  the  verdict  is  sustained 
by  sufficient  evidence,  and  that  it  follows  the  instructions  above  quoted. 

The  following  are  the  second  and  sixth  instructions  prayed  by  plaintiff  in 
error,  the  alleged  refusal  to  give  which  constitutes  the  fourth  assignment  of 
error. 

** Second,  The  jury  are  instructed  that  every  sale  of  property  made  by  the 
parties,  with  the  intent  to  hinder,  delay,  or  defraud  creditors  in  the  collection 
of  debts,  is  fraudulent  and  void  as  to  such  creditors,  even  though  made  for  a 
valuable  consideration. 

**iSixth,  If  you  find  from  the  evidence  that  Clara  A.  Lyon  permitted  her 
husband  to  use  her  money  in  his  business  for  a  long  period  of  time,  without 
any  evidence  of  indebtedness  having  passed  between  the  parties,  she  is  not 
such  a  creditor  of  his  that  she  may  be  preferred  to  other  creditors  in  the  dis- 
{xjsition  or  appropriation  of  his  property,  and  any  such  appropriation,  whether 
by  sale  or  otherwise,  whereby  other  creditors  are  hindered,  delayed,  or  de- 
frauded in  the  collection  of  their  just  claims,  is  fraudulent  and  void  as  against 
such  creditors.    Sixth  refused.    Plaintiff  excepts." 

According  to  the  abstract,  the  first  of  the  above  instructions,  to-wit,  the  one 
marked  *'sec(md,"  was  given.    It  will  therefore  not  be  further  considered. 

The  sixth  instruction,  which  w<is  refused,  and  such  refusal  duly  excepted 
to  by  plaintiff  in  error,  was,  as  I  think,  properly  refused.  It  seeks  to  recog- 
Hize  a  difference,  both  in  law  and  in  fact,  between  bona  flde  debts  owing  by 
a  husband  to  his  wife  and  those  owing  to  other  creditors.  We  have  seen  tliat 
there  is  no  difference  in  law,  yet  that,  owing  to  the  facilities,  as  well  as  the 
temptations,  afforded  and  stimulated  by  the  family  relation  for  fraudulent 
concealment  and  transfers  of  property  in  cases  of  business  disaster,  the  Jaw 
has  laid  the  duty  upon  the  courts  and  juries  to  examine  with  jealous  care  and 
scrutiny  into  the  facts  of  a  case  where  it  is  suggested  that  the  family  lela- 
tions  has  been  used  as  the  channel  and  cover  for  fraudulent  transfers  of  prop- 
erty, either  by  means  of  pretended  debts  from  one  member  of  a  family  to 
another,  or  otherwise;  but  when  the  facts  have  been  scrutinized  and  found, 
the  same  principles  of  law  apply  to  dealings  between  husband  and  wife  as  to 
those  between  strangei*s. 

The  following  are  the  first,  second,  and  third  instructions  given  by  the  court 
at  tlie  request  of  the  plaintiff  in  the  court  below,  upon  which  the  fifth  assign- 
ment of  error  is  based: 

''First,  A  husband  indebted  to  his  wife  may  prefer  her  to  other  creditors, 
and  make  a  valid  appropriation  of  his  property  to  pay  her  claim,  even  though 
he  is  thereby  deprived  of  the  means  to  pay  other  debts. 

** Second,  If  you  find  W.  A.  Lyon  was  indebted  to  plaintiff,  she  had  a 
right  to  take,  as  payment  on  her  claim  against  W.  A.  Lyon,  the  goods  in 
question,  if  done  in  good  faith,  though  others  are  thereby  deprived  of  all 
means  of  obtaining  satisfaction  of  their  equally  meritorious  cUiims. 
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''Third,  You  are  further  instructed  that  if  you  find  that  W.  A.  Lyon  sold 
the  goods  replevied  to  plaintiif,  although  the  sale  may  have  had  the  effect  to 
hinder  and  delay  his  creditors  in  the  collection  of  their  debts,  this  fact  alone 
will  not  render  the  sale  fraudulent  or  void.  A  debtor,  however  insolvent, 
may  lawfully  sell  his  property,  if  done  with  a  &ona>^6  intention  of  applying 
the  proceeds  in  the  discharge  of  any  legal  liability. " 

These  instructions  announce  the  same  general  principle  that  we  have  been 
discussing,  and  what  we  have  said  need  not  be  repeiited. 

As  applicable,  as  well  to  the  fifth  as  to  the  fourth  assignment  of  error,  I 
have  carefully  read  the  Nebraska  cases  cited  by  counsel  for  plaintiff  in  error, 
and  find  that  neither  of  them  sustain  the  proposition  to  which  they  are  cited 
as  applicable  to  the  facts  of  the  case  at  bar.  In  the  case  of  AuUman  v.  Ober- 
meyer,  6  Neb.  260,  the  most  that  was  claimed  on  the  part  of  the  wife,  besides 
that  she  had  received  a  deed  for  the  land  from  her  husband,  was  that  it  had 
been  purchased  by  him  with  money,  a  part  of  which  was  received  fo»-  lands 
in  Wisconsin  belonging  to  her,  and  a  part  of  which  lands,  also  in  Wisconsin, 
belonging  to  himself,  and  which  money  he  had  used  and  deposited  as  his  own 
without  any  promise  on  his  part  to  account  to  her  for  that  part  which  was 
derived  from  her  property;  and  there  is  no  evidence  to  show,  so  far  as  can  be 
gathered  Irom  the  report,  what  part  or  proportion  of  the  money  paid  for  the 
land  was  derived  from  the  sale  of  the  wife's  property.  The  court,  in  the 
opinion,  say:  '*But,  in  our  opinion,  the  proof  fails  to  establish  the  fact  that 
the  money  with  which  this  land  was  purchased  was  derived  from  the  sale  of 
lands  belonging  to  the  wife." 

In  the  casa  of  Wake  v.  Griffin,  9  Neb.  47,  S.  C.  2  N.  W.  Rep.  461,  the  court 
decided,  (I  quote  from  the  syllabus:)  "In  an  alleged  sale  of  goods  by  the  hus- 
band to  his  wife,  the  only  consideration  was  a  pretended  loan  of  money  by 
the  wife  to  him  some  five  or  six  years  before,  which  he  had  ever  since  used 
in  his  business,  and  treated  as  his  own.  There  was  no  evidence  of  any  agree- 
ment  or  imderstanding  at  the  time  he  took  the  money,  nor  any  recognition 
by  him  at  any  tim£  that  he  toas  to  repay  it.  Held,  that  the  wife  had  no  legal 
claim  against  her  husband  for  the  money,  nor  would  she  be  permitted,  through 
a  voluntary  sale,  nominally  in  repayment  of  that  money,  to  appropriate  his 
property  to  the  exclusion  of  the  claims  of  bonaflde  creditors."  I  have  itali- 
cised parts  of  the  above  quotation  as  a  method  of  pointing  out  the  essential 
difference  between  that  case  and  the  one  at  bar.  The  other  two  cases  cited 
are  cases  where  the  wife  claimed  certain  lands  as  having  been  purchased  with 
her  money,  although  the  titles  were  taken  in  the  name  of  her  husband,  and  the 
turning  point  in  each  of  said  cases  was  that  the  wife  had  suffered  the  title  to 
the  lands  to  remain  in  the  husband  for  a  length  of  time,  and  under  a  state  of 
circumstances,  that  estopped  her  to  deny  his  title.  In  my  opinion,  the  law 
of  neither  of  the  cases  cited  is  against  the  defendant  in  error  in  the  case  at 
bar. 

The  sixth  error  assigned  is  that  "the  court  erred  in  excluding  a  certified 
copy  by  court  reporter  of  questions  1  to  10,  inclusive,  and  answers  thereto, 
of  the  evidence  of  Clara  A.  Lyon  given  on  a  former  trial  of  this  cause,  in 
which  she  testified  that  at  the  commencement  of  this  action  she  was  not  the 
owner  of  the  property  in  controversy."  I  do  not  think  that  this  point  is  pre- 
sented in  the  record  in  a  manner  to  be  available  to  the  plaintiff  in  error. 

The  following  is  so  much  of  the  abstract  as  purports  to  present  this  point: 

"S.  A.  Searle  [page  58]  testified  as  follows:  'I  am  the  court  reporter  of 
the  fifth  judicial  district  of  Nebraska.  I  was  present  on  the  former  trial  of 
this  case  at  the  last  term  of  this  court.  I  heard  the  evidence  of  that  trial, 
and  made  a  short-hand  report  of  the  same  as  such  court  reporter.  My  record 
of  the  evidence  included  the  evidence  of  Clara  A.  Lyon.'  The  witness  was 
then  asked  the  following  questions,  with  the  objections  thereto  and  the  rulr 
ings  thereon,  to-wit:     'Question,  Mr.  Searle,  you  may  state  whether  the 
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questions  and  answers  as  reported  in  that  document  [indicating  a  certified 
transcript  of  Clara  A.  Lyon's  evidence]  was  a  part  of  the  testlmonjr  on  that 
trial?  *  The  defendant  in  error  objected  to  the  question  for  tlie  reason  they 
were  not  the  questions  and  answers  that  were  asked  for  impeachment  pur- 
poses, which  objection  was  sustained  by  the  court,  and  plaintiff  in  error  ex- 
cepted to  the  ruling  of  the  court.  *  Q.  You  may  state  whether  Mrs.  Clara 
Lyon,  the  plaintiff,  on  the  trial  of  this  action  at  the  last  term  of  this  court, 
in  answer  to  the  question  asked  her  by  Mr.  Baker,  whether  at  the  time 
this  suit  in  replevin  was  commenced  she  was  the  owner  of  this  property, 
— ^this  stock  of  goods, — at  the  time  she  commenced  the  replevin,  she  an- 
swered, "No,  sir?"  '  Direction  by  the  court:  'Speak  from  your  own  mem- 
ory.' 'Ansioer,  [page  59.]  I  cannot  give  a  verbatim  report  from  my  memory, 
independent  from  the  notes,  and  there  is  not  a  reporter  in  the  world  that  can. 
I  can  testify  that  1  know  that  report,  and  the  record  of  what  she  testifled  to, 
to  be  correct,  and  that  she  made  the  statements  therein  contained,  [including  a 
record  of  the  testimony.] '  Plaintiff  in  error  presents  the  reporter's  certified 
statement  and  record  [referred  to  and  identified  by  the  witness  Searle]  of  the 
evidence  of  Clara  A.  Lyon,  given  on  the  former  trial  of  this  case  at  the  last 
term  of  this  court,  which  said  statement  and  record  had  the  following  head- 
ing, to-wit,  [page  — :]  'In  District  Court  of  Fifth  Judicial  District,  held 
within  and  for  the  County  of  Jefferson  and  State  of  Nebraska,  Abstract 
of  Evidence  of  Clara  A.  Lyon,  offered  and  received  in  evidence  on  the  Trial 
at  September  term  of  said  Court  for  the  year  1884,  to-wit,  September  24, 
1884,  in  the  Case  of  Clara  A,  Lyon  v.  C.  H,  Lipscomb.^  Among  other 
questions  and  answers  contained  in  said  abstract  of  testimony  was  the 
following  question  propounded  by  Mr.  Baker,  with  the  answer  thereto,  to- 
wit:  '  Question,  (IJ  At  the  time  this  suit  in  replevin  was  commenced  were 
you  the  owner  of  this  property,— of  this  stock  of  goods, — at  the  time  you 
commenced  the  replevin?  Answer.  No,  sir.'  Plaintiff  in  error  offered  in 
evidence  that  part  of  said  certified  record  of  said  testimony  containing  said 
question,  and  the  answer  thereto,  to  the  introduction  of  which  the  defendant 
in  error  objected  for  the  reason  that  it  is  incompetent,  which  objection  was 
sustained  by  the  court,  and  the  plaintiff  in  error's  exception  noted  to  the  rul- 
ing of  the  court.  Plaintiff  in  error  then  offered  in  evidence  the  questions 
numbered  from  2  to  10,  inclusive,  and  the  answers  thereto,  to  the  introduc- 
tion of  which  the  defendant  in  error  objected  for  the  reason  that  the  same 
were  incompetent,  which  objection  was  sustained  by  the  court,  and  the  plain- 
tiff in  error's  exception  noted  to  the  ruling.  Said  abstract  and  record  of  evi- 
dence had  attached  thereto  the  certificate  of  the  reporter,  as  follows,  to-wit: 

"  « State  of  Nebraska,  ss, :  Fifth  Jttdicial  District— I  hereby  certify  that 
the  above  and  foregoing  is  a  true  and  correct  statement,  record,  and  tran- 
script of  the  testimony  of  Clara  A.  Lyon,  and  that  it  contains  all  the  testi- 
mony of  said  witness  given  by  her  to  the  court  and  jury  on  the  trial  of  said 
cause,  wherein  said  Clara  A.  Lyon  was  plaintiff  and  C.  H.  Lipscomb  was  de- 
fendant, trial  whereof  was  had  at  the  September  term  of  said  district  court, 
held  within  and  for  the  county  of  Jefferson,  state  of  Nebraska,  for  the  year 
A.  D.  1884,  to-wit,  on  the  twenty-fourth  day  of  September,  1884. 

"  •  In  witness  whereof  I  have  hereunto  set  my  hand  in  said  district  this 
fourteenth  day  of  April,  1885. 

[Signed]  "  «S.  A.  Searle,  Ct.  Rept'r,  5th  Dist'  " 

It  is  not  stated  in  the  abstract  with  sufficient  clearness  whether  the  plain- 
tiff in  error  offered  the  witness  S»'arle  to  testify  to  facts  by  the  aid  of  his 
nott'S,  taken  by  him  as  reporter  of  the  court  as  memoranda  to  refresh  his 
memory,  or  merely  to  authenticate  the  notes  certified  by  him,  and  then  offered 
the  notes  as  documentary  evidence.  If  the  former,  the  evidence  ought  to  have 
been  received,  although  the  witness  admitted  that  even  with  the  aid  of  the  mem- 
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oranda  he  did  not  remember  the  facts,  yet  that  he  knew  that  he  took  thetes- 
timony  down  correctly  at  the  time.  If  the  latter,  it  was  correctly  excluded. 
Memoranda  taken  down  by  a  witness  at  or  about  the  time  of  the  occurrence 
of  the  events  to  which  they  refer  may  be  used  as  an  aid  to  the  memory  of  the 
witness,  but  not  as  a  substitute  for  such  memory.  Such  is  the  substance  of 
the  rule  as  laid  down  in  the  New  York  cases  cited  by  counsel  for  pLaintiff  in 
error.  My  understanding  of  this  rule  is  that  a  witness  who  has  taken  mem- 
oranda of  an  occurrence,  at  or  about  the  time  of  its  takintr  place, — for  in- 
stance, taken  down  the  testimony  of  a  witness  in  a  lawsuit, — and  who 
knows  that  such  memoranda  is  correct,  may  hold  such  memoranda  in  his 
hand,  and  testify  to  the  facts,  as  facts,  although  at  the  same  time  he  admits 
that  even  with  the  aid  of  the  memoranda  he  does  not  remember  the  occur- 
rence of  the  facts;  but  that  with  no  amount  of  testifying  or  certifying  to 
the  correctness  of  the  notes  or  memoranda  can  the  paper  be  introduced  to- 
show,  and  stand  for  itself,  as  independent  or  documentary  evidence. 

Under  repeated  decisions  of  this  court,  in  order  for  the  plaintiff  in  error  to- 
avail  himself  of  the  error  of  the  court  in  rejecting  the  evidence  of  the  wit- 
ness S.  A.  Searle,  he  must  have  made  an  offer  of  the  testimony,  clearly  ind id- 
eating what  he  expected  to  prove  by  the  witness  in  response  to  the  question 
or  questions  propounded  to  him  and  ruled  out  by  the  court.  In  this  connec- 
tion, it  will  be  observed  that  tlie  plaintiff  in  error  does  not  assign  as  error  the 
rejection  of  the  testimony  of  the  witness  Searle.  It  may  be  admitted  to  be  the 
law— it  undoubtedly  is  in  New  York — that  where  a  witness  has  been  exam- 
ined at  a  hearing  before  a  coroner  or  committing  magistrate,  his  testimony 
taken  down  in  writing,  read  by  or  to  him»  and  subscribed  by  him  as  correct,  and 
the  witness  is  again  sworn  upon  the  trial  of  the  cause  in  the  trial  court,  his 
testimony  on  the  examination  may  be  read  to  contradict  his  testimony  given 
on  the  trial,  and  that  without  laying  a  foundation  for  impeachment.  There 
is  a  wide  difference,  however,  between  the  case  above  supposed  and  wliere 
the  reporter's  notes  of  the  testimony  have  never  even  been  translated  from  the 
reporter's  private  cypher,  much  less  read  to,  approved,  and  signed  by  the  wit- 
ness. 

The  eighth  assignment  of  error,  and  the  last  which  I  deem  it  necessary  to 
mention,  is  that  "the  court  erred  in  allowing  defendant  in  error  to  read 
in  evidence  those  parts  of  the  deposition  of  A.  I.  Lyon  objected  to  by  the 
plaintiff."  I  h^we  examined  the  abstract  in  vain  for  the  ground  of  this  as- 
signment. The  testimony  of  A.  I.  Lyon  is  there  quoted  quite  briefly,  but  not 
a  word  about  an  objection  to  the  reading  of  any  part  of  his  deposition  or  of 
any  ruling  thereon. 

I  do  not  find  any  reversable  error  in  the  abstract  of  the  record  presented ^ 
and  so  the  judgment  of  the  district  court  must  be  affirmed,  and  judgment  ac- 
cordingly. 

NOTE. 

Independently  of  the  married  woman's  act,  courts  of  equity  rejjard  hushand  and  wife 
as  distinct  persons,  capable  of  con  tract!  n|;  wUh  each  other;  and  if  the  husband  borrows 
the  wife's  money,  equity  will  enforce  payment  of  the  loan,  not  only  afi^ainst  him,  but 
as  well  against  his  representatives,  including  bis  asfugnee  in  bankruptcy.  Clark  ▼. 
Hezekiah,  24  Fed.  Rep.  663. 

In  Jones  v.  Brandt,  (Iowa,)  10  N.  W.  Rep.  864,  a  wife,  in  1864,  inherited  some  money 
from  an  uncle  and  a  brother,  and  gave  it  to  her  husband,  upon  the  understanding  that 
he  was  to  use  it  for  her  best  interests,  and  account  to  her  for  it,  with  its  interest  and 
profits,  when  she  desired.  The  money  was  invested  in  various  ways  by  the  husband, 
and  afterwards  in  1878,  in  the  course  of  the  bargaining  of  property  which  represented 
^«aid  money  with  other  property,  certain  real  estate  was  negotiated  for  by  tlie  iiusbaud, 
and  the  title  thereto  made  to  tlie  wife  on  account  of  her  claim,  and  it  was  held  that  she 
was  a  purchaser  for  a  valuable  consideration,  and,  no  actual  fraud  being  shown,  she 
acquired  a  valid  title  as  against  the  cre<iitor8  of  the  husband. 

Where  a  husband  borrows  money  of  his  wife,  and  expressly  promises  to  repay  it  to- 
her  children,  and  does  repay  it  by  assigning  a  promissory  note,  the  assignment  is  founded 
upon  an  equitable  consideration  sufficient  to  sustain  it.  Proctor  v.  Cole,  (Ind.)  4  N.  B» 
Rep.  303. 
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SUPREME  COURT  OF  IOWA. 


Shropshire  d.  Long. 

Filed  April  20,  1886. 

BXECUTORS  AKD  A DMINISTBATOBg— JURISDICTION  OP  ClEOUIT  CJOUBT— AcTIOW  TO  SeT  AsTDM 

Report— Fraudulent  Allowance  op  Payment  op  Claim. 

J.  8.  L.  filed  a  claim  against  the  estate  of  J.  L.,  in  the  circuit  court  of  Mahaska 
county,  where  the  administration  was  pending,  and  it  was  allowed.  J.  8.  L.  died, 
and  the  administrator  of  J.  L.  concealed  the  fact  of  the  allowance  of  such  claim 
irom  L.  8.,  administrator  of  J.  8.  L.,  and,  without  paying  the  same,  fraudulently 
induced  L.  8.  to  sign  a  receipt  therefor,  and  filed  such  receipt  in  the  circuit  court 
of  Mahaska  county  as  a  voucher  when  he  made  his  final  report,  which  was  allowed, 
although  L.  8.  objected  to  such  allowance.  L.  8.  and  J.  L.'s  administrator  were 
residents  of  Jasper  county,  and  L.  8.  brought  a  suit  in  Jasper  circuit  court  to  set 
aside  the  report  filed  in  Mahaska  circuit  court,  and  to  obtain  judgment  for  his 
claim.  Hetdj  that  the  only  question  involved  was  a  settlement  of  J.  L.*8  estate,  and 
that  the  circuit  court  of  MahasJca  had  exclusive  jurisdiction. 

Appeal  from  Jasper  circuit  court, 

The  plaintiff,  Loretta Shropshire,  is  administratrix  of  the  estate  of  J.  S.  Long, 
deceased,  and  the  defendant  is  administrator  of  the  estate  of  Jeremiah  Lonf(» 
deceased.  Her  petition  shows,  in  substance,  that  the  defendant's  intestate* 
in  his  life,  owed  her  intestate,  and  that  the  indebtedness  was  evidenced  by 
promissory  notes;  that  the  defendant's  intestate  died  first,  and  her  intestate 
tiled  the  notes  as  a  claim  against  the  defendant's  Intestate's  estate,  which  was 
done  in  the  circuit  court  of  Maliaska  county,  where  the  administration  was 
pending;  that  the  claim  was  allowed,  but  that  plaintiff  had  no  knowledge  of 
the  same;  that  the  defendant,  as  administrator,  held  sufficient  funds  to  pay, 
but.  intending  to  defraud  her,  concealed  from  her  the  fact  that  a  claim  had 
been  allowed  against  the  estate  which  he  represented,  and  in  favor  of  her  in- 
testate, and  without  paying  the  same  to  her,  or  any  part  thereof,  fraudulently 
induced  her  to  sign  a  receipt  virtually  acknowledging  payment,  which  receipt 
he  filed  in  the  circuit  court  of  Mahaska  county  as  a  voucher  showing  a  pay- 
ment of  the  claim  by  him,  and  was  allowed  therefor  in  approval  of  liis  final 
report;  that  before  approval,  however,  she  appeared  in  the  circuit  court  of 
Mahaska  county,  and  objected  to  the  approval  of  the  report,  basing  her  objec- 
tion upon  the  fact  that  she  had  not  been  paid,  and  that  the  receipt  purporting 
to  be  signed  by  her,  and  filed  by  the  defendant  as  a  voucher,  was  obtained  by 
fraud;  that  upon  the  hearing  her  objection  was  overruled,  and  the  credit 
falsely  and  fraudulently  taken  by  the  defendant  was  allowed  to  stand;  that 
the  order  of  that  court,  however,  does  not  constitute  an  adjudication  against 
her,  because  both  she  and  the  defendant  were  residents  of  Jasper  county,  and 
the  court  had  no  jurisdiction.  SShe  therefore  brings  this  her  action  in  equity 
ill  the  circuit  court  of  Jasper  county,  and  asks  that  the  report  filed  in  the  cir- 
cuit court  of  Mahaska  county  be  set  aside,  and  that  she  have  judgment  against 
the  defendant  for  $1 ,000.  The  defendant  demurred  to  the  plaintiff's  petition, 
and  the  demurrer  was  sustained.  The  plaintiff  elected  to  stand  upon  her  pe- 
tition, and  the  court  dismissed  the  same. 

Ryan  <6  McElroy,  for  appellant.     Cook  &  Patterson,  for  appellee. 

Adams,  C.  J.  The  circuit  court  of  Jasper  county  has  no  jurisdiction  to 
make  any  order  or  decree  changing  the  records  of  the  circuit  court  of  Mahaska 
county,  and  we  do  not  understand  the  plaintiff's  counsel  as  seriously  insisting 
that  it  has.  Their  contention  is  that,  upon  the  facts  stated,  they  were  en- 
titled to  a  judgment  against  the  defendant,  not  as  administrator,  but  person- 
v.27N.w.no.8 — 47 
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ally.  But,  in  our  opinion,  their  position  cannot  be  sustained.  Her  claim, 
it  would  be  conceded,  was  originally  against  the  estate,  and  nothing  but  pay- 
ment, it  seems  to  us,  could  pi*operly  extinguish  it.  The  receipt  signed  by  her 
did  not  extinguish  it.  It  was,  to  be  sure,  evidence  of  payment;  but  it  was 
subject  to  be  explained  and  rebutted.  If  she  was  not  paid,  as  she  avers,  it 
was  her  right  to  go  into  the  circuit  court  of  Mahaska  county,  and  obtain  an 
order  of  payment  and  she  may  do  so  now  if  it  is  not  too  late,  and  if  she  is  not 
barred  by  the  adjudication  already  had.  Now,  as  her  claim  remained 
against  the  estate  notwithstanding  the  receipt,  the  defendant  is  liable  only  as 
administrator,  and,  that  liability  involving  nothing  but  the  question  of  pay- 
ment, can,  we  think,  be  adjudged  only  in  the  forum  of  the  administration. 
The  question  pertains  to  the  settlement  of  the  estate,  and  that  court  has  ex- 
clusive jurisdiction. 
We  think  that  the  demurrer  was  correctly  sustained.    Affirmed. 


Wheeler  &  Wilson  Manuf'g  Go.  d.  Hasbrouok  and  another. 

Filed  April  21,  1886. 

FaAUSuLEHT  GoNVXTANCE— Chattel  Mobtoagb  on  Buildings. 

The  title  to  the  land  in  this  case  being  in  defendant,  the  chattel  mortgage  executed 
on  the  buildings  in  question  'was  valid. 

Appeal  from  Grundy  circuit  court. 

Action  in  equity  to  subject  certain  real  estate  to  the  payment  of  a  judg- 
ment in  favor  of  the  plaintiff  against  the  defendant  F.  Hasbrouck,  on  the 
ground  that  the  title  thereto  was  held  by  his  co-defendant  in  fraud  of  plain- 
tiff's rights.    From  the  decree  the  defendants  appeal. 

Kerr  ds  Oilman,  for  appellants.     JOey  (&  Thompson,  for  appellee. 

Sbevers,  J.  The  court  found  and  decreed  that  the  real  estate  is  the  prop- 
erty of  the  defendaut  Isaac  Hasbrouck.  In  this  finding  we  concur.  It  there- 
fore follows  that  the  real  estate  cannot  be  subjected  tothe  payment  of  a  judg- 
ment against  F.  Hasbrouck,  and  the  circuit  court  did  so  determine.  But  the 
court  found  that  F.  Hasbrouck  had  erected  certain  buildings  and  improve- 
ments on  said  real  estate,  which  the  court  held  could  be  subjected  to  the  pay- 
ment of  plaintiff's  judgment.  This  the  appellants  insist  is  erroneous.  The 
action  was  commenced  on  the  twentieth  day  of  November,  1883,  and  came 
on  for  trial  on  May  20,  1885,  at  which  time  plaintiff  filed  an  amendment  to 
its  petition,  and  the  defendants  filed  an  amendment  to  their  answer,  and 
therein  pleaded  that  on  the  tenth  day  of  December,  1883,  the  defendant  F. 
Hasbrouck  had  executed  a  chattel  mortgage  on  the  buildings  on  the  real  es- 
tate to  his  co-defendant.  To  this  pleading  no  reply  was  fileil  assailing  the 
validity  of  said  mortgage,  and  yet  the  court  found  and  decreed  that  it  was 
fraudulent  and  void.  This,  in  our  opinion,  is  clearly  erroneous.  The  case  is 
triable  de  novo  in  this  court,  and  we  cannot  find  that  the  mortgage  is  fraud- 
ulent and  void  simply  for  the  reason  that  there  is  no  such  issue. 

It  is,  however,  insisted  by  counsel  for  the  appellee  under  sections  3150  to 
3152,  inclusive,  of  the  Code,  that  plaintiff  obtained  a  lien  on  the  buildings 
from  the  time  of  filing  the  petition,  and  the  service  of  a  copy  thereof  on  Isaac 
H:isbrouck,  which  was  on  the  thirtieth  day  of  November,  1883;  and,  as  the 
mortgage  was  not  executed  until  after  that  time,  the  lien  credited  by  it  is  in- 
ferior to  the  plaintiff's  lien.  The  only  relief  asked  in  the  original  petition 
which  was  served  on  Isaac  Hasbrouck  was  that  a  deed  conveying  the  real 
estate  to  Isaac  Hasbrouck  be  adjudged  fraudulent  and  void,  and  that  the  same 
be  subjected  to  the  payment  of  the  plaintiff's  judgment.  In  the  amended  pe- 
tition, filed  in  May,  1885,  the  plaintiff,  for  the  first  time,  asked  relief  as  tothe 
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buildings.  This  waa  long  after  the  execution  of  the  roortg^e,  and  therefore 
the  lien  of  the  latter  has  priority  over  that  obtained  by  the  institution  of  the 
action  and  the  service  of  a  copy  of  the  original  petition  on  the  defendant  Isaac 
Hasbrouck. 

We  deem  it  proper  to  say  that  the  most  favorable  view  for  the  plaintiff  that 
•<:an  be  adopted,  under  the  evidence,  is  to  regard  the  buildings  as  persontd 
property,  and  therefore  subject  to  the  mortgage.  If  this  is  not  true,  then  the 
defendant  F.  Hfisbrouck,  under  the  evidence,  must  be  deemed  a  tenant  at 
will  who  lias  erected  buildings  on  the  real  estate.  It  is  not  claimed  there  was 
4iny  agreement  that  he  could  remove  such  buildings.  They,  therefore,  we 
assume,  became  attached  to  and  a  part  of  the  real  estate,  and  belong  to  the 
owner  thereof. 

We  are  of  the  opinion  the  decree  of  the  circuit  court  must  be  reversed. 


Teagbr  and  another*  v.  Landsley  and  others. 

Filed  April  20,  1886. 

1-  iNjuwcnoN— Exempt  Peopbbty— Wages  Attached  in  Awotheb  State. 

A  citizen  of  Iowa  may  restrain  a  citizen  of  that  state  from  proceeding  In  tho 
courts  of  Minnesota  to  subject  the  wages  of  another  citizen  of  Iowa,  which  by  the 
laws  of  Iowa  are  exempt,  to  the  payment  of  a  Judgment  obtained  in  Iowa. 
±,  Same— Contempt. 

Where  such  party  has,  in  disobedience  of  the  injunction,  appropriated  the  ftind 
in  dispute,  the  court  in  Iowa  may  render  Judgment  against  him  for  the  amount  so 
appropriated. 

Appeal  from  superior  court.  Cedar  Rapids. 

Action  in  equity  to  restrain  the  defendants  from  prosecuting  an  action  at 
law  in  the  courts  of  Minnesota.  The  relief  asked  by  the  plaintiffs  was  granted. 
And  the  defendants  appeal. 

Oeo,  W.  WilsoUf  for  appellants.    Smith  <&  Foioelh  for  appellees. 

Seevebs,  J.  The  plaintiffs  are  husband  and  wife,  and  they  are  residents 
of  this  state.  They  became  indebted  to  E.  H.  Prescott,  who  is  also  a  resident 
of  this  state.  Prescott  obtained  a  judgment  against  the  plaintiffs  for  such 
indebtedness.  The  plaintiff  Kobert  Teager  was  an  employe  of  the  Burling- 
ton, Cedar  Bapids  &  Northern  Railway  (S)mpany,  and  Prescott  caused  an  ex- 
ecution to  issue  on  his  judgment,  and  attached  the  company  as  garnishee. 
There  was  a  trial  in  the  courts  in  this  state,  and  it  was  found  that  the  money 
due  from  the  railroad  company  was  exempt  from  execution,  and  therefore 
the  proceeding  in  garnishment  was  dismissed.  Afterwards  Prescott  assigned 
bis  judgment  to  the  defendant  Landsley,  who  obtained  a  transcript  of  the 
judgment,  and  thereon  commenced  an  action  in  the  courts  of  Minnesota,  and 
•caused  the  said  company  to  be  again  garnished  as  the  supposed  debtor  of 
Robert  Teager,  and  it  is  this  action  the  defendants  were  enjoined  from  prose- 
outing. 

The  judgment  was  assigned  to  Landsley  without  his  knowledge,  and,  in 
fact,  as  the  cotirt  found,  he  held  the  judgment  as  trustee  for  Prescott.  It  is 
not  claimed  that  under  the  laws  of  this  state  the  money  garnished  in  Minne- 
sota is  not  exempt  from  execution.  The  amount  in  controversy  being  less 
than  $100,  two  questions  of  law  have  been  certified  upon  which  the  opinion 
of  the  supreme  court  is  desired.  Although  this  is  an  action  in  equity,  wo  are 
only  required  to  determine  the  questions  so  certified.  Code,  §  3173;  Andrews 
▼.  Burdick,  62  Iowa,  714;  S.  C.  16  N.  W.  Rep.  275. 

1.  The  first  question  certified  is  whether  the  court  had  "jurisdiction  to  re- 
strain the  defendants  from  proceeding  in  the  courts  of  the  state  of  Minne- 
4K>ta  to  subject  the  wages  of  Teager.  exempt  by  the  law  of  Iowa,  to  the  pay- 
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xnent  of  this  claim."  It  will  be  observed  that  the  question  only  refers  to  the 
defendants.  We  are  not  asked  whether  the  courts  of  this  state  can  enjoin 
the  courts  of  Minnesota.  Both  the  plaintiffs  and  the  defendant  Prescott  are 
residents  of  this  state,  and  amenable  to  its  laws,  and  the  former  may  invoke 
the  aid  of  such  laws,  and  the  courts  of  this  state,  to  prevent  the  latter  from 
prosecuting  an  action  in  courts  of  another  state  "which  will  result  in  injury 
and  fraud."  High.  Inj.  §  106.  "In  the  exercise  of  this  power  courts  of 
equity  proceed,  not  upon  any  claim  of  right  to  interfere  with  or  control  the 
course  of  proceedings  in  other  tribunals,  or  to  prevent  them  from  adjudicat- 
ing on  the  rights  of  parties  when  drawn  in  controversy  and  duly  presented 
for  their  determination,  but  the  jurisdiction  is  founded  on  the  clear  authority 
vested  in  courts  of  equity  over  persons  within  the  limits  of  their  jurisdiction, 
and  amenable  to  process,  to  restrain  them  from  doing  acts  which  will  work 
wrong  and  injury  to  others,  and  are  contrary  to  equity  and  good  conscience. 
As  the  decree  of  the  court  in  such  cases  is  pointed  solely  at  the  party,  and 
does  not  extend  to  the  tribunal  where  the  suit  or  proceeding  is  pending,  it  is 
wholly  immaterial  that  the  party  is  prosecuting  his  action  in  the  courts  of  a 
foreign  state  or  country. "  Dehon  v.  Foster ,  4  Allen,  545.  The  rule  recognized 
in  the  foregoing  authorities  was  applied  in  two  cases  in  which  the  facts  are 
precisely  like  those  in  the  present  case.  Keyset  v.  Ricei  47  Md.  203;  Snook 
y.  Snetzer,  25  Ohio  St.  516.  The  settled  policy  of  this  state  is  to  exempt 
certain  property  from  the  payment  of  debts.  Contracts  are  made  and  credit 
extended  with  full  knowledge  of  the  law  in  this  respect,  and  the  state  we 
think  has  the  power  to  compel  its  citizens  to  respect  the  laws  beyond  its  ter- 
ritorial limits,  in  cases  where  they  are  amenable  to  process  issuing  from  the 
courts  of  the  state.  The  question  under  consideration  must  be  answered  in 
the  affirmative. 

2.  The  remaining  question  upon  which  the  opinion  of  the  supreme  court 
is  desired  is  in  these  words:  "After  the  defendants  herein  had  disregarded 
the  writ  of  injunction,  and  had  appropriated  the  disputed  fund  in  violation 
thereof,  had  this  court  power  to  render  judgment  in  this  proceeding  against 
the  offending  defendants  for  the  amount  of  the  fund  so  appropriated?" 
This  precise  question  was  involved  in  case  of  Snook  v.  SneUser^  before  cited». 
and,  2is  the  judgment  of  the  lower  court  was  affirmed,  it  must  necessarily 
have  been  determined  in  the  affirmative,  although  it  is  not  specially  referred 
to  in  the  opinion  of  the  supreme  court.  We  concur  in  this  determination, 
for  the  reason  that  the  defendants  have  wrongfully  appropriated  to  their  own 
use  money  to  which  they  were  not  entitled,  in  disobedience  to  the  order  of 
the  court. 

The  questions  under  consideration  must  be  answered  in  the' affirmative,  and 
the  judgment  of  the  superior  court  affirmed. 


Wamsley  o.  Linoiouh  and  Wife. 

Filed  AprU  21, 1886. 

Tbust— Gift  of  Lawd— Support  of  Mother— Lien. 

Where  a  mother  makes  a  gift  of  certain  land  to  her  daughter,  in  ooiisideratlon  of 
the  daughter's  supporting  her  during  her  life,  but  the  deed  is  never  recorded,  after 
the  daughter  has  entered  into  possession,  and  made  improvements  on  the  land,  the 
mother  will  not  be  entitled  to  recover  the  land,  but  the  daughter  will  be  decreed 
to  afford  the  mother  the  support  agreed  upon,  and  a  lien  therefor  will  be  enforced 
against  the  land. 

Appeal  from  Page  circuit  court. 

Action  to  recover  possession  of  land.  The  defendants  pleaded  an  equi- 
table defense,  and  by  a  cross-bill  claimed  relief.  There  wasadecree  granting 
them  the  relief  prayed  for.    Plaintiff  appeals. 
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Clark  dk  Parslow  &nd  N".  B.  Mooret  for  appellant.  W,  W.  Morseman,  for 
appellees. 

Beck,  J.  1.  The  plaintiff  brings  this  action  to  recover  possession  of  44 
«cres  of  land.  Tlie  defendants,  Andrews  and  Marthena  Lincicura,  who  are 
liusband  and  wife,  deny  the  allegations  of  the  petition,  and  set  up  an  equi- 
table defense  by  way  of  a  cross-bill,  alleging  that  plaintiff,  for  the  purpose  of 
making  provision  for  Marthena,  her  daughter,  gave  to  her  the  land  in  cori- 
troversy,  and  executed  to  her  a  deed  of  warranty  therefor;  that  defendants 
took  possession  of  the  land  under  this  gift  in  1878,  and  have  since  continued 
therein,  and  have  ma^jle  valuable  improvement  upon  it;  and  that  the  deed  is 
now  in  the  possession  of  plaintiff.  The  cause  was  tried  as  an  action  io  equity, 
and  a  decree  was  rendered  quieting  the  title  in  defendant  Marthena. 

2.  The  evidence,  in  our  opinion,  authorizes  the  conclusion  that  plaintiff 
<did  give  and  convey  the  land  in  controversy  to  her  daughter,  but  she  retained 
possession  of  the  deed,  and  never  caused  it  to  be  recorded.  The  defendants, 
relying  upon  this  conveyance,  entered  into  the  possession  of  the  land  under 
the  gift,  made  improvements  thereon,  paid  the  taxes,  and  o^upied  and  cul- 
tivated it  as  their  own.  All  of  this  was  with  the  consent  and  under  the  di- 
rections of  the  plaintiff.  She  recognized  their  rights  by  various  acts.  One 
only  need  be  mentioned.  A  railroad  was  located  over  the  land.  The  dam- 
ages therefor  were  settled  with  and  paid  to  defendants  at  plaintiff's  own  sug- 
gestion, who  at  the  time  declared  that  she  had  given  and  conveyed  the  land 
to  her  daughter.  She  joined  in  the  deed  to  the  railroad  company  for  the  rea- 
son that  her  deed  to  the  daughter  had  not  been  recorded.  Prior  to  the  com- 
mencement of  this  suit,  a  disagieement  having  occurred  between  plaintiff 
and  defendant,  she  destroyed  the  deed. 

3.  In  view  of  the  facts, — the  gift,  conveyance,  possession  of  the  land,  and 
Improvements  mjide  by  defendant, — we  are  of  the  opinion  that  Marthena  has 
established  her  right  to  the  land.  But  it  quite  as  clearly  appears  that  such 
rights  are  subject  to  an  obligation  to  contribute  one-third  of  the  cost  of  plain- 
tiff's support  during  her  life-time.  The  evidence  clearly  shows  that  plaintiff 
owned  a  farm  of  a  little  more  than  a  hundred  and  twenty  acres,  upon  which 
she  lived  with  her  family, — two  sons  and  her  daughter,  Martliena.  Upon 
this  farm  the  plaintiff  depended  for  her  support.  She  deeded  separate  and 
nearly  6qual  portions  of  the  land  to  each  of  her  children,  with  the  under- 
standing that  she  was  to  live  with  them,  and  receive  her  support  from  them. 
Upon  tlie  marriage  of  her  sons,  each  took  possession  of  his  share  of  the  land, 
and  upon  the  daughter's  marriage  she  and  her  husband  entered  upon  the  sep- 
arate occupancy  of  her  part.  That  the  defendants  were  to  contribute  to  the 
Support  of  plaintiff  cannot  be  questioned;  they  admit  the  fact  in  their  own 
testimony. 

Now,  while  the  court  will  enforce  the  conveyance  to  the  daughter,  it  will 
only  do  it  upon  the  terms  of  the  gift.  Defendants  cannot  claim  equity  with- 
out doing  equity.  They  cannot  enforce  the  gift,  except  upon  complying  with 
Its  terms,  and  while  equity  has  jurisdiction  of  the  case  it  will  see  that  plain- 
tiff's rights  are  protected  and  preserved.  It  will  not  cause  defendants'  title 
to  the  land  to  be  quieted,  and  permit  plaintiff  to  depend  upon  the  uninforced 
obligation  resting  upon  defendants  to  contribute  to  her  support.  It  will  pro- 
vide that  she  shall  be  made  secure  in  the  receipt  of  one-third  of  her  support 
from  defendants.  To  secure  the  rights  of  the  parties,  the  cause  will  be  re- 
manded for  a  decree  in  the  court  below,  quieting  the  title  of  the  land  in  de- 
fendants and  securing  the  rights  of  plaintiff.  It  shall  be  declared  in  the  de- 
cree that  defendants  shall  hold  the  land  subject  to  a  lien  for  one-third  of  the 
support  of  plaintiff  during  her  natural  life,  and  the  court  below  shall,  upon 
supplemental  pleadings  to  be  filed  by  plaintiff,  determine  and  render  a  judg- 
ment for  the  amount  defendants  shall  pay  annually,  or  at  other  shorter  periods, 
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for  one-third  of  the  support  of  plaintiff.  Such  Jtidgment  shall  be  a  special 
lien  on  the  land ;  and  the  decree  establishing  the  amount  and  time  of  such 
payments  shall  provide  that  upon  default  of  defendants,  or  either  of  them,  to 
make  payments,  at  the  times  prescribed,  special  execution  shall  issue,  and  the 
lauds,  or  such  part  thereof  as  may  be  necessary,  shaU  be  sold  to  satisfy  such 
judgment,  and  general  execution  shall  issue,  in  case  of  any  balance  remaining 
unpaid,  as  in  case  of  foreclosure  of  a  mortgage.    Modified  and  affirmed. 


J.  I.  Case  Threshino-Mach.  Go.  f>.  Merrill  and  others.    (Manlt,  In- 
tervener.) 

Filed  April  20,  1886. 

ATrACHHSNT— RvruBN— WArvBR— Dblivbbt  Bond. 

Where  a  party  claiming  property  taken  under  attachment  has  ezecnted  a  deli^- 
ay  bond  for  the  release  of  the  attached  property,  and  apon  consent  of  the  par- 
ties it  is  turned  over  to  the  officer,  any  delects  in  the  return  of  the  attachment  are 
waived. 

Appeal  from  O'Brien  circuit  court. 

Action  commenced  before  a  justice  of  the  peace.  An  attachment  was  is- 
sued thereon,  and  certain  oats  levied  upon.  Olive  Manly,  wife  of  the  defend- 
ant, whose  property  was  attached,  Intervened,  claiming  to  own  the  oats. 
There  was  a  judgment  for  intei^venor  before  the  justice,  and  a  like  judgment 
upon  appeal  in  the  circuit  court.    Plaintiff  appeals  to  this  court. 

H.  H.  Crow,  for  appellant.    Emmes  <&  Bailey,  for  appellees. 

Beck,  J.  1.  Upon  the  trial  in  the  circuit  court,  the  intervener  and  her 
husband  having  testified,  substantially,  that  the  oats  attached  and  chiimed  by 
her  were  raised  by  her  on  her  husband's  land  under  an  oral  agreement  with 
him,  the  plaintiff  moved  the  court  to  instruct  the  jury  to  find  for  the  plaintiff 
against  the  intervenor.  The  motion  was  overruled,  and  thereupon  the  inter- 
venor  moved  the  court  to  instruct  the  jury  to  find  for  her  on  the  ground  that 
she  had  established  ownership  of  the  property,  and  the  plaintiff  had  shown 
neither  ownership  nor  right  of  possession,  the  return  to  the  writ  of  attach* 
ment  showing  no  valid  levy  upon  the  property.  Before  decision  upon  this 
motion,  the  plaintiff  offered  to  introduce,  among  other  evidence,  a  delivery 
bond,  executed  by  the  intervenor,  her  husband,  and  another  to  the  sheriff, 
given  for  the  release  of  the  property  attached,  and  an  entry  in  the  record  of 
the  case  showing  that  the  oats,  upon  consent  of  parties,  were  turned  over  to 
the  sheriff.  The  entry  was  made  before  the  delivery  bond  was  executed. 
But  the  circuit  court  refused  to  admit  the  evidence,  and  sustained  the  inter* 
venor*s  motion  for  instruction,  and  directed  the  jury  to  find  for  the  inter- 
venor, and  assess  her  damages  at  $140,  the  value  of  the  oats  as  agreed  upon 
by  the  parties. 

The  proceedings  of  the  circuit  court  just  stated  are  clearly  erroneous. 
Whatever  may  have  been  the  irregularities  or  defects  in  the  return  of  tha 
constable  to  the  attachment,  they  were  waived  by  the  intervener's  acquiescing 
in  the  levy,  and  consenting  to  the  oats  being  put  into  the  possession  of  the 
sheriff.  His  custody,  by  this  consent,  became  sufficient,  and  this  the  inter- 
venor admitted  by  executing  a  delivery  bond  for  the  release  of  the  oats,  as 
authorized  by  law.  The  court  erred  in  not  admitting  the  delivery  bond  and 
the  record  of  consent  in  evidence,  if,  indeed,  they  were  not  to  be  regarded 
as  before  the  court  as  evidence  without  any  formal  introduction,  being  of  the 
records  of  this  very  case. 

We  are  authorized  to  presume  from  the  record  that  the  circuit  court  held 
the  levy  of  the  attachment  was  invalid,  and  therefore  that  plaintiffs  had 
shown  no  right  of  the  sheriff  to  hold  the  oats  under  the  attachment.    The 


Digitized  by  VjOOQ  IC 


Iowa.]  KENNEDY  V.  CHICAGO  &  N.  W.  BY.  CO.  743 

eyidence  offered  established  that  right,  and  should  have  been  admitted. 
Plaintiff's  motion  to  instruct  did  not  waive  its  right  to  submit  the  evidence, 
and  the  record  shows  no  reason  for  excluding  it. 

2.  It  is  insisted  that  the  evidence  of  the  intervener  and  her  husband  shows 
her  right  to  the  property.  This  we  are  prepared  to  admit.  But  be  that  as  it 
may,  the  case  was  not  ready  for  submission  until  plaintiff  had  an  opportunity 
to  submit  the  evidence.  After  that  had  been  done,  questions  of  tlie  good 
faith  and  sufficiency  of  the  transaction  between  the  intervener  and  her  hus- 
band to  pass  to  her  the  right  to  the  property,  the  effect  of  the  assent  of  the 
parties  to  the  delivery  of  the  oats  to  the  sheriff,  and  the  execution  of  the  de- 
livery bond,  all  were  for  consideration  of  the  jury,  under  proper  instruction 
of  the  court. 

For  the  errors  pointed  out  the  Judgment  of  the  circuit  court  is  reversed. 


Kennedy  o.  Ghigaoo  &  N.  W.  By.  Co. 

FUed  April  21, 1886. 

Bazlboads— Nbgliokztcb— CoirrBiBUTosT  NsGLioxKCB— Ikjubt  at  CBOraiiro. 

Where  a  purty  stops  his  team  at  a  crossiog  to  allow  a  train  of  freight  cars  with  a 
Bwitch-eD^ue  to  pass,  and.  being  perfectly  lamiliarwith  the  movement  of  trains  at 
such  crossmg,  as  soon  as  the  train  stops  attempts  to  cross  the  track,  and  is  injured 
by  the  backing  train,  which  he  knew  might  occur,  be  is  guilty  of  contributory  neg- 
ligence, and  cannot  recover  for  the  injuries  received.^ 

Appeal  from  Clinton  district  court. 

Action  to  recover  damages  caused  by  a  collision  of  the  defendant's  cars 
with  the  plaintiff's  wagon  at  the  Tenth>avenue  crossing,  in  the  city  of  Clin- 
ton. Trial  by  jury,  verdict  for  plaintiff,  and  judgment.  The  defendant  ap- 
peals. 

Hubbard,  Clark  <£  Dawley,  for  appellant    No  appearance  for  appellee. 

Seeyers,  J.  The  negligence  stated  in  the  petition  is  that  a  train  of  cars 
on  defendant's  road  was,  without  any  fault  on  plaintiff's  part,  "negligently, 
without  sounding  the  whistle  or  bell,  and  without  any  person  being  in  charge 
of  the  last  car  of  said  train,  and  without  giving  any  alarm  of  the  moving 
of  said  train,  caused  to  run  back  across  said  highway,  and  struck  plain- 
tiff's wagon.**  The  train  consisted  of  the  engine  and  three  cars,  and  Just  as 
the  plaintiff's  wagon,  in  which  were  himself,  daughter,  and  son,  who  was 
driving,  got  to  the  crossing,  the  train  passed,  going  in  substantially  a  west- 
erly direction.  The  engine  was  a  switch-engine,  and  the  train  was  being 
moved  for  the  purpose  of  going  upon  a  different  track.  At  the  crossing  there 
are  two  tracks.  The  plaintiff's  wagon  was  stopped  three  or  four  feet  from  the 
track,  while  the  train  was  passing  to  the  westward.  The  plank  at  the  cross- 
ing were  10  or  12  feet  long,  and,  when  the  train  stopped,  the  last  car  which 
was  next  to  the  crossing  was  three  or  four  yards  therefrom.  Before  the  train 
stopped  it  was  signaled  to  back.  The  engine  was  reversed,  and  the  backward 
movement  began.  When  the  train  stopped  the  plaintiff  concluded  he  could 
safely  cross  the  track,  and  so  directed  his  son.  At  the  same  moment  of  time, 
or  so  nearly  so  that  the  difference  is  not  appreciable,  the  train  started  back,  and 
the  team  forward  for  the  purpose  of  crossing.  The  plaintiff  was  convei-sant 
with  the  movement  of  trains  in  the  vicinity,  and  knew  that  they  were  switched, 
and  moved  backward  and  forward  at  the  crossing. 

The  plaintiff  testifies:  "After  it  [the  train  J  passed  the  crossing  about  three 
or  four  yards  it  came  to  a  stand.  We  thought  to  ourselves  we  are  all  right; 
and  I  told  the  boy  when  the  train  stopped  we  were  all  right, — to  drive  on. 

^See  note  at  end  of  case. 
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*  *  *  I  was  watching  the  train  at  the  time  to  see  whether  it  was  goings 
up  or  coming  back.  I  thought  it  might  back  up, — ^that  was  what  I  had  m^ 
eye  out  for.    I  did  not  tell  my  son  to  go  ahead  until  the  train  came  to  a  stand. 

*  *  *  I  didn't  think  when  it  passed  that  it  would  back  up.  When  it  came 
to  a  stop  I  thought  it  would  stop  there. " 

Under  the  circumstances  above  stated,  with  nothing  to  engage  or  distract 
his  attention,  the  plaintiff  made  the  effort  to  cross  the  track.  The  plaintiif 
^'thought  the  train  might  back  up,"  and  yet  he  made  the  attempt  to  cross  the 
track  at  the  ycry  moment  the  train  stopped,  without  waiting  to  see  whether 
it  would  do  so  or  not.  In  so  doing  the  plaintiff  was  clearly  guilty  of  contrib- 
utory negligence.  There  is  no  dispute  as  to  the  facts,  or,  at  least,  the  plain- 
tiff cannot  be  permittjsd  to  claim  they  are  in  any  respect  different.  There 
was  no  urgent  necessity  for  his  hurrying  over  the  track  as  he  did.  2^o  man 
of  ordinary  prudence,  in  our  opinion,  would  have  made  the  attempt  to  cross 
under  the  circumstances.  The  attempt  was  rashly  made,  and  the  plaintiff 
must  suffer  the  consequences  of  his  folly.  The  court  should  have  directed 
the  jury  to  find  for  the  defendant,  as  it  was  asked  to  do.    Beversed. 

NOTE. 

The  failure  to  blow  the  whistle  and  ring  the  bell  before  crossing  a  highway  is  such 
statutory  negligence  as  will,  in  the  absence  of  contributory  negligence,  render  a  railroad 
company  liable  for  injury  resulting  from  a  collision  with  a  wagon  crossing  the  track ; 
but  where  it  clearly  appears  that  the  driver  of  the  wagon  could  have  prevented  the  ac- 
cident by  using  his  eyes  in  looking,  and  his  ears  in  listening,  for  the  approaching  train, 
there  can  be  no  recovery.  Williams  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  ^Wis.)  24  N.  W. 
Rep.  422. 

The  railroad  track  is  a  warning  of  danger  to  those  who  go  upon  it,  and  persons  about 
to  cross  it  are  bound  to  recognize  the  dang^,  and  make  use  of  the  sense  of  hearing  as 
well  as  sight ;  and  if  either  cannot  be  rendered  available,  the  obligation  to  use  the  other 
is  the  stronger,  to  ascertain,  before  attempting  to  cross  it.  whether  a  train  is  in  danger- 
ous proximity;  and  if  they  neglect  to  do  this,  but  venture  blindly  or  carelessly  upon 
the  track,  without  any  effort  to  ascertain  whether  a  train  is  approaching,  it  most  be  at 
their  own  risk.  Such  conduct  is  of  itself  negligence.  Mynning  v.  Detroit,  L.  &'  N.  R. 
Co.,  (Mich.)  26  N.  W,  Rep.  614. 

It  is  the  duty  of  a  railroad  company  to  give  signals  of  warning  to  travelers  on  pub- 
lic hij^hways  at  crossing,  although  none  are  required  by  statute,  and  an  habitual  neg- 
lect of  such  duty  is  an  indictable  nuisance.  Louisville,  etc.,  R.  Co.  v.  Com.,  13  Bush, 
388. 

A  traveler  about  to  cross  a  railroad  is  not  relieved  f^om  the  duty  of  looking  both 
waj's  by  the  omission  to  give  warning  signals.  Ormsbee  v.  Boston  &  P.  R.  Corp.,  14  R. 
I.  102. 

The  hazards  intended  to  be  provided  against  by  the  statute  requiring  railroad  com- 
panies to  sound  the  whistle  or  ring  the  bell,  before  crossing  any  highway,  were  (1)  the 
danger  of  actual  collision  at  the  crossings;  and  (2)  the  damages  by  the  frightening  of 
teams  upon  the  public  highway  near  such  crossings;  and  if  the  failure  to  give  such 
sipials,  when  a]>proaching  a  crossing,  causes  an  injury  to  persons  driving,  in  the  exer- 
cise of  proper  care,  on  a  highway  running  parallel  with  the  track,  the  company  will  be 
liable.    Ransom  v. Chicago,  St.  P.,  M.  <fc  O.  Ry.  Co.,  (Wis.)  22  N.  W.  Rep.  147. 

It  is  not  error  to  admit  negative  evidence,  from  persons  in  a  position  to  know,  that 
there  was  a  failure  to  give  the  required  statutory  signals.  Greany  v.  Long  Island  R. 
Co.,  (N.  Y.)  5  N.  E.  Rep.  425, 

Where  the  party  injured  was  guilty  of  contributory  negligence,  there  can  be  no  re- 
covery, although  the  train  was  moving  at  a  dangerous  and  unlawful  rate  of  speed,  and 
although  no  warning  of  its  approach  was  given  by  ringing  the  bell  or  blowing  the 
whistle.  Schofield  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  8  Fed.  Rep.  488;  affirmed  on  appeal 
by  supreme  court  of  the  United  States,  5  Sup.  Ct.  Rep.  1125. 

Though  no  signals  were  given,  if  the  plaintiff  was  guilty  of  contributory  negligence, 
his  right  to  recover  for  an  injury  received  will  thereby  be  barred.  Holland  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  18  Fed.  Rep.  243. 

The  fact  that  an  approaching  train  failed  to  give  the  statutory  signal  will  not  ezcose 
one  who  sustains  injury  at  a  crossing  if  he  neglect  the  diligent  use  of  all  available 
means  to  prevent  such  injury.  Cincinnati,  H.  <fc  I.  R.  R.  v.  Butler,  (Ind.)  2  N.  E.  Rep. 
138. 

The  liability  of  a  railroad  company  for  death  or  personal  injuries  caused  by  the  neg- 
lect of  the  company  to  give  the  statutory  signals  at  crossings  (in  this  csao,  to  pat  up 
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sign-boards  to  warn  travelers  along  the  highway  of  danger  from  proximity  to  the  rail- 
road) does  not  attach  absolutely  under  the  statute,  where  it  appears  the  damages  sus- 
tained were  the  result  of  the  injured  party's  own  negligence,  and  were  not  caused  by 
the  absence  of  the  required  signal,  (sign-board.)  Field  v.  Chicago,  B.  &  Q.  Ry.  Co.»  14 
Fed.  Rep,  332. 

Where,  in  an  action  for  pecuniary  damages  resulting  from  the  death  of  plaintiffs  hus- 
band by  being  struck  by  an  engine  at  defendant  company's  croesing,  the  accident  uo- 
-carred  after  the  flag-man  had  leic  the  crossing,  and  no  whistle  was  blown,  and  the  evi- 
<lenoe  was  conflicting  as  to  the  ringing  of  the  engine  bell,  it  was  held  that  the  defend- 
ant company  was  guilty  of  negligence  in  causing  the  death  of  plaintiff's  husband,  and 
that  the  plaintiff  was  entitled  to  recover.    Pennsylvania  R.  Co.  y.  Coon,  (Pa.)  3  Atl.  Rep. 

The  plaintiff  was  standing  upon  the  platform  of  a  station  of  the  defendant  company 
'when  he  was  hit  by  a  passing  train,  and  injured.  There  was  evidence  that  the  bell  on 
tlie  engine  of  the  train  was  not  rung,  and  that  suitable  warning  of  its  approach  was  not 
^iven,  and  also  that  the  plaintiff  was  not  in  the  exercise  of  due  care.  Heldf  that  it  was 
properly  left  for  the  jury  to  determine  whether  the  defendant  negligently  omitted  to 
irive  warning  of  the  approach  of  the  train,  and  whether  or  not  the  plaintiff  was  in  the 
■exercise  of  due  care.    Somer  v.  Boston  &  A.  R.  Co.,  (Mass.)  6  N.  E.  Kep.  84. 

When  negligence  of  the  party  injured  contributes  to  the  accident  there  can  be  no^re- 
•covery,  although  the  train  was  moving  at  an  unusual  and  dangerous  and  unlawful 
rate  of  speed,  and  although  no  warning  was  given  of  its  approach  by  ringing  the  bell 
or  blowing  the  whistle.  Schofield  v.  Chicago,  M.  &  St.  P.  Ry.  Co  ,  8  Fed.  Kep.  488;  8. 
C.  5  Sup.  Gt.  Rep.  1125,  and  2  McCrary,  268;  Holland  v.  Chicago,  M.  &  St.  P.  R.  Co.,  18 
Fed.  Rep.  243;  Cincinnati,  H.  &  I.  R.  R.  v.  Butler,  (Ind.)  2  N.  E.  Rep.  138. 

The  negligence  of  the  party  injured  will  prevent  a  recovery,  whether  the  defendant  be 
negligent  or  not.    McQuilkin  v.  Central  Pac.  R.  Co.,  (Cal.)  2  Pac.  Rep.  46. 

A  failure  on  the  part  of  a  railroad  company  to  comply  with  a  statutory  regulation 
does  not  render  it  liable,  unless  such  failure  contributed  to  the  injury.  Fielo  v.  Chi- 
cago, B.  <fe  Q.  Ry.  Co.,  14  Fed.  Rep.  332;  Ransom  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Ck)., 
<Wis.)  22  N.  W.  Rep.  147;  Knight  v.  New  York,  L.  E.  &  W.  R.  Co.,  (N.  Y.)  1  N.  E.  Rep. 
108;  Cincinnati,  etc..  R.  R.  v.  Butler,  (Ind.)  2  N.  E.  Rep.  138. 

The  fact  that  the  train  was  run  at  an  unlawful  rate  of  speed  within  the  dty  limits 
does  not  constitute  negligence  per  se.  Lockwood  v.  Chicago  <&  N.  W.  Ry.  Co.,  (Wis.)  12 
N.  W.Rep.401. 

But  it  may  be  evidence  of  negligence.  Faber  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  (Minn.) 
13  N.  W.  Rep.  902,  and  is  a  question  for  the  jury.  Hoppe  v.  Chicago,  M.  <fc  St.  P.  Ry. 
Co.,  (Wis.)  21  N.  W.  Rep.  227. 

It  is  negligence  to  run  a  train,  which  cannot  be  readily  stopped,  at  a  high  rate  of 
speed,  and  without  any  signal,  across  a  much-traveled  public  street,  where  the  crossing 
is  dangerous  by  reason  of  obstructions  concealing  the  approaching  train.  Loucks  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  (Minn.)  18  N.  W.  Rep.  661. 

The  negligence  of  the  railroad  company  need  not  be  the  efficient  cause  of  the  injury ; 
it  is  sufficient  if  the  accident  would  not  have  occurred  but  for  that  negligence.  Hayes 
V.  Michigan  Cent.  R.  Co.,  4  Sup.  Ct.  Rep.  369. 

One  who  knowingly  places  himself  in  a  dangerous  position  and  suffers  injury  there- 
from is  guilty  of  contributory  negligence,  although  the  danger  may  have  been  caused 
by  the  negligence  of  another.  Goldstein  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  (Wis.)  1  N. 
W.  Rep.  37. 

A  traveler  on  a  public  highway,  about  to  pass  over  a  railroad  crossing,  is  bound  to 
look  and  listen  for  the  approach  of  trains  before  going  upon  the  track,  unless  obstruc- 
tions prevent  seeing  or  liearing  train,  Bower  v.  Chicago,  M.  <fc  St.  P.  Ry.,  (Wis.)  21  N. 
W.  Rep.  536,  or  some  act  of  the  corporation  or  its  agents  has  put  him  off' of  his  guard. 
And  induced  him  to  believe  he  could  cross  in  safelv  wit Ii out  using  this  precaution.  Ab- 
bott V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  ^Minn.)  16  N.  W.  Rep.  266. 

It  is  the  imperative  duty  of  a  traveler  to  make  a  vigilant  use  of  his  senses,  so  far  as 
there  is  an  opportunity,  in  order  to  ascertain  if  there  is  a  present  danger  in  crossing. 
Union  Pac.  Ry.  Co.  v.  Adams,  (Kan.)  6  Pac.  Rep.  529. 

One  who  is  called  upon  to  exercise  care  to  avoid  injury  from  the  acts  of  others  may, 
in  regulating  his  conduct,  have  regard  to  the  probable  or  apprehended  conduct  of  such 
other  persons,  and  to  the  presumption  that  they  will  act  with  reasonable  caution,  and 
not  with  culpable  negligence.  Loucks  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  (Minn.)  18  N. 
W.  Rep.  651. 

What  degree  of  care  is  to  be  exercised  depends  upon  the  circumstances  and  surround- 
ings of  each  case,  and  the  position  of  the  parties.  Beauchamp  v.  Saginaw  Mining  Co., 
(Mich.)  15  N.  W.  Rep.  65. 

Where  a  crossing  is  particularly  dangerous,  and  requires  extraordinary  effort  to  as- 
certain whether  it  is  safe  to  attempt  to  cro!>s,  one  familiar  with  the  locality,  and  the 
danger  surrounding  it,  must  use  care  proportioned  to  the  probable  danger.  Cincin- 
nati, etc.,  R.  R.  V.  Butler,  (Ind.)  2  N.  E.  Rep.  138. 
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Where  the  negHpjence  of  the  injured  party  Is  of  a  negative  character,  such  as  lack  of 
vigilance,  and  no  injury  would  have  resulted  from  it  but  for  the  primary  wrong  or 
negligent  act  of  the  corporation  or  its  servants,  it  will  not  defeat  a  recovery.  Wabasb, 
St.  L.  &  P.  R.  Ck).  V.  Central  Trust  Ck).  of  New  York.  23  Fed.  Rep.  738. 

Where  the  accident  would  have  happened  irrespective  of  the  care  on  the  part  of  the 
injured  person,  he  can  recover.  Hatfield  v.  Chicago,  R.  I.  &  P.  R.  Co.,  (Iowa,)  16  N.  W. 
Rep.  sm. 

Where  the  negligence  of  the  plaintiflf  is  known  to  the  party  causing  the  injury,  and 
the  accident  could  have  been  avoided  by  exercise  of  reasonable  care  on  thepiart  of  the 
defendant,  plaintiffs  negligence  will  not  prevent  his  recovery.  Romick  v.  Cnicago,  R. 
I.  A  P.  R.  Co.,  (Iowa,)  17  N.  W.  Rep.  458. 

In  passing  on  the  question  of  contributory  negligence,  all  the  circumstances  are  to  be 
taken  into  account,  and,  among  other  things,  the  ai^e  and  sex  of  the  person  injnred. 
Michigan  Cent.  R.  Co.  v.  Hasseneyer,  (Mich.)  12  N.  W.  Rep.  155.  But  it  cannot  be  laid 
down  as  a  rolo  of  law  that  a  less  degree  of  care  is  required  in  a  woman  than  in  a 
man.    Id. 


Mineral  Hidqs  Coal  Ck>.  d.  Smith. 

Filed  April  21, 1886. 

EzoKFTioifB— Bill  hot  Signed  and  Filed  in  Timk  Allowed  by  Order  of  Coitrt. 

Where  the  trial  court  makes  an  order  granting  90  days  within  which  defendant 
may  prepare  and  file  his  bill  of  exceptions,  a  bill  signed  by  the  judge  91  da3*s,  and 
filed  by  the  clerk  92  days,  after  the  order,  will  not  be  regarded  as  part  of  the  record 
on  appeal. 

Appeal  from  Boone  circuit  court. 

Plaintiff  is  the  owner  of  the  tract  of  land  on  which  there  is  a  coal  mine. 
Defendant  was  in  possession  of  said  mine  under  a  lease  of  the  premises  given 
by  plaintiff's  grantor.  Plaintiff  brought  this  action  to  cancel  said  lease,  and 
recover  possession  of  the  property  because  of  certain  alleged  breaches  by  de- 
fendant of  the  terms  of  the  contract.  The  cause  was  tried  as  an  ordinary 
action,  and  there  was  a  verdict  and  judgment  for  plaintiff.  Defendant  ap- 
peals. 

E.  X.  QreeUf  for  appellant.  J.  if.  Kidder  and  Crooks  c6  Jordan,  for  ap- 
pellee. 

Heed,  J.  When  the  judgment  appealed  from  was  entered  in  the  circuit 
court  the  court  made  an  order  granting  defendant  90  days  within  which  to 
prepare  and  file  his  bill  of  exceptions.  The  bill  of  exceptions  embodied  in 
the  transcript  appears  to  have  been  signed  by  the  judge  on  the  ninety-first 
day,  and  filed  by  the  clerk  on  the  ninety-second  day,  after  the  order  was 
made.  Appellee  now  insists  that  it  cannot  be  regarded  as  part  of  the  record. 
This  position  must  be  conceded.  See  Code,  §  2831.  Lynch  v.  Kennedy,  42 
Iowa,  220. 

Appellant  makes  six  assignments  of  error,  four  of  which  are  based  on  al- 
leged rulings  of  the  court  in  excluding  certain  evidence  offered  by  appellant; 
but  when  the  bill  of  exceptions  is  disregarded,  there  is  no  evidence  in  the 
record  that  the  court  ever  made  the  rulings  complained  of.  The  fifth  and 
sixth  assignments  are  that  the  court  erred  in  overruling  defendant's  motion 
for  judgment  on  the  special  verdict  and  for  a  new  trial.  But  each  of  these 
motions  is  based  in  part  on  facts  and  rulings  of  the  court  which  are  not 
shown  except  by  the  bill  of  exceptions.  It  is  impossible,  on  the  record  before 
us,  to  consider  any  of  the  questions  sought  to  be  raised  by  the  assignment  of 
errors. 

The  judgment  will  be  affirmed. 
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Sanxey,  Trustee,  v.  Iowa  City  Glass  Co.    (Sawyer,  Intervener.) 

Filed  April  20, 1886. 

1.  Appeai/— Notice  of— Sbrvicb  on  Dxfutt-Clsbk. 

Statute  requiring  service  of  notice  of  appeal  upon  the  clerk  of  the  court  is  com- 
plied with  by  service  ou  his  deputy  during  the  absence  or  disability  of  the  clerk. 

2,  Corporations— Bonds— Ttust  Deed— Intervention— Guaranty. 

A  bondholder,  who  is  secured  by  a  deed  of  trust  on  certain  property,  and  also 
by  personal  guaranty,  intervenes  in  an  action  by  trustee  to  foreclose  said  trust  deed, 
and  api)ea]s  from  a  decree  of  court  ordering  said  trustee  to  bid  in  the  property  for 
benefit  of  stockholders  at  foreclosure  sale.  It  appearing  that  such  a  foreclosure 
would  deprive  the  intervenor  of  his  personal  security,  said  decree  is  reversed,  and 
upon  retrial  the  trustee  asks  leave  to  tile  an  answer  to  petition  of  intervenor,  and 
aUo  to  amend  his  own  original  petition,  claiming,  among  other  things,  that  inter> 
venor  agreed  to  the  foreclosure  sale.  Held,  that  the  lower  court  riglitly  overruled 
said  motion  to  file  pleadings,  as  by  his  appeal  the  intervenor  was  protesting  against 
the  purdiase  by  the  bondholders. 

Appeal  from  Johnson  district  court. 

Plaintiff  brought  this  action  to  foreclose  a  deed  of  trust  executed  to  him  a» 
trustee  by  the  Iowa  City  Glass  Company  to  secure  the  amount  of  certain  nego- 
tiable bonds  issued  by  the  mortgagor.  The  intervenor  was  the  owner  of  five  of 
said  bonds,  and  he  filed  his  petition  in  intervention,  alleging  that  said  bonds 
were  then  due,  and  that  certain  third 'parties  were  liable  thereon  as  guar- 
antors; and  that  it  was  the  intention  of  the  trustee  and  his  attorney,  who 
was  one  of  the  guarantors,  to  deprive  him  of  the  benefits  of  the  guaranty  by 
bidding  in  the  wliole  of  the  property  covered  by  the  trust  deed  for  the  bene- 
fit of  all  of  the  bondholders,  for  an  amount  sufficient  to  satisfy  the  indebted- 
ness evidenced  by  the  bonds;  and  thereby  release  the  guarantors,  and  com- 
pel him,  against  his  will,  to  become  an  owner  of  an  undivided  interest  in 
said  property;  and  he  prayed  for  judgment  against  the  glass  company  for  the 
amount  of  said  bonds,  and  for  a  decree  of  foreclosure;  and  that  said  judg> 
ment  be  made  a  lien  upon  an  undivided  one-sixth  of  the  property,  (the  indebt* 
edness  due  him  being  one-sixth  of  the  whole  amount  secured  by  the  trust 
deed;)  and  that  the  lien  of  the  trustee  and  the  other  bondholders  on  that  por- 
tion of  the  property  be  adjudged  junior  and  inferior  to  his  lien.  After  the 
filing  of  this  petition,  plaintiff  filed  an  amendment  to  his  petition,  in  which 
he  alleged  that  the  property  covered  by  the  trust  deed  was  specially  designed 
for  the  manufacture  of  pressed  glassware;  and  that  if  it  should  be  sold  at 
ordinary  sheriff's  sale,  the  interests  of  the  bondholders  would  be  jeopardized, 
as,  if  sold  in  that  manner,  it  would  not  probably  sell  for  an  amount  sufficient 
to  satisfy  the  indebtedness,  although  its  real  value  was  much  greater  than 
that;  and  he  prayed  that  some  special  direction  as  to  the  manner  of  the  salo 
and  the  care  of  the  property  be  made  by  the  judgment.  The  intervenor 
thereupon  filed  a  paper  denominated  "  Written  Objections  to  the  Relief  Prayed 
in  the  Amended  Petition,  *'  in  which  it  was  alleged  that,  as  far  as  bis  interest 
was  concerned,  the  court  had  no  power  to  grant  such  relief. 

The  district  court  dismissed  intervener's  petition,  and  denied  him  any  relief 
thereunder.  It  also  entered  judgment  against  the  glass  company  for  the 
amounts  due  the  several  bondholders;  also  foreclosing  the  trust  deed,  and 
directing  the  sale  of  the  property  on  special  execution,  and  empowering  the 
trustee,  in  the  absence  of  other  adequate  bidders  at  the  sale,  to  bid  in  the 
property  at  its  market  value  for  the  bondholders.  From  this  judgment  the 
Intervenor  appealed  to  this  court,  and,  upon  the  hearing  of  the  cause,  the  judg- 
ment was  reversed.  See  63  Iowa,  707,  and  17  N.  W.  Rep.  429.  When  the 
procedendo  was  filed  in  the  district  court  plaintiff  moved  for  leave  to  file  an 
answer  to  the  petition  of  intervention;  also  an  amendment  to  his  original 
petition.  But  this  motion  was  denied,  and  judgment  was  entered  in  accord- 
ance with  the  opinion  filed  in  the  cause  in  this  court.    Plaintiff  appeals. 
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Milton  Remley  and  Boal  A  Jackson,  for  appellant.  7.  A.  Edtoards  and 
•8.  H.  Fairall,  for  appellee. 

Heed,  J.  Appellee  filed  a  motion  in  this  court  to  dismiss  the  appeal  on 
the  ground  that  there  was  no  service  of  the  notice  of  appeal  on  the  clerk  of 
the  district  court.  The  record  shows  that  the  notice  of  appeal  was  presented 
to  the  deputy-clerk,  who  indorsed  thereon  the  following  acceptance  of  service: 

"Due  and  legal  service  of  the  within  notice  accepted  this  twenty-eighth 
•day  of  July,  1885. 

[Signed]  "Steph.  Bradley,  Clerk. 

"By  R.  A.  KoRAB,  Deputy.*' 

An  appeal  to  this  court  is  taken  by  the  service  of  a  notice  on  the  adverse 
party  and  the  clerk.  Code,  §§  3178,  3179.  The  language  of  the  statute  is 
that  the  notice  shall  be  served  on  the  cierk,  and  the  questions  raised  by  the 
motion  are  whether  the  requirement  is  complied  with  by  a  service  on  the 
deputy,  and,  if  so,  whether  an  acceptance  by  the  deputy  is  a  sufficient  service. 

We  think  both  of  these  questions  should  be  answered  in  the  affirmative. 
It  is  provided  by  section  767  that,  "in  the  absence  or  disability  of  the  princi- 
pal, tlie  deputy  shall  perform  the  duty  of  his  principal  pertaining  to  his  own 
office."     Under  this  provision  the  deputy  may,  under  the  circumstances  pre- 
scribed, perform  any  of  the  duties  pertaining  to  the  office.    During  the  ab- 
sence or  disability  of  the  principal,  he  stands  in  the  place  of  the  principal. 
And  any  official  duty  performed  by  liim  is  regarded  as  having  been  performed 
by  the  principal.    It  must  often  happen  that  owing  to  the  absence  or  disa- 
bility of  the  clerk  it  would  be  Impracticable  to  serve  the  notice  on  him  per- 
sonally within  the  time  allowed  by  the  statute  for  taking  the  appeal,  and,  if 
the  service  may  not  be  made  on  the  deputy,  it  would  follow  in  sucli  cases 
that  the  right  of  appeal  would  be  defeated  by  circumstances  over  wliicli  the 
party  could  have  no  control.    The  right  is  conferred  by  statute,  and  is  re- 
garded as  an  important  and  valuable  right,  and  we  cannot  think  that  it  was 
the  intention  of  the  legislature,  when  it  created  the  provision  making  the 
service  of  the  notice  on  the  clerk  an  essential  step  in  perfecting  the  appeal, 
that  it  should  be  defeated  by  his  absence  or  disability  to  perform  the  duties  of 
his  office,  and  we  prefer  to  accept  a  construction  of  the  statute  which  will 
secure  the  right,  rather  than  one  which,  in  many  cases,  would  defeat  it. 

Having  regard,  then,  to  the  spirit,  rather  than  the  strict  letter,  of  the  law, 
we  hold  that  the  notice  of  appeal  may  properly  be  served  upon  the  deputy  dur- 
ing the  absence  or  disability  of  the  clerk.  The  statute  makes  no  provision  as 
to  the  manner  in  which  the  notice  shall  be  served.  We  think,  therefore,  that 
it  may  be  made  by  taking  a  written  acknowledgment  of  service  by  the  person 
upon  whom  it  is  served.  In  the  present  case,  the  only  evidence  of  the  serv- 
ice of  the  notice  on  appellee  is  the  written  acknowledgment  of  such  service 
by  his  counsel.  But  no  question  is  made  as  to  the  sufficiency  of  the  service 
on  him,  and  counsel  would  hardly  contend  such  service  was  not  sufficient 
But  the  requirements  of  the  statute  with  reference  to  the  service  of  the  no- 
tice on  the  clerk  are  in  no  respect  different  from  those  requiring  it  to  be 
served  on  the  adverse  party.  It  is  contended,  however,  that  the  question  is 
governed  by  our  holding  in  Chapin  v.  Finkerton,  58  Iowa,  236;  S.  C.  12  N. 
W.  Rep.  282.  We  held  in  that  case  that  an  action  could  not  be  maintjiined 
against  the  sheriff  for  the  recovery  of  personal  property  taken  by  him  on  ex- 
ecution, under  section  3055  of  the  Code,  on  proof  of  the  acceptance  of  service 
of  the  notice  required  by  that  section  by  the  deputy-sheriff.  The  distinction 
between  that  case  and  the  present,  however,  is  very  apparent.  The  object 
of  the  notice  required  by  section  3055  is  to  enable  the  officer  to  demand  in- 
demnity against  any  claim  asserted  by  third  parties  to  the  property,  and  tlie 
section  provides  that  no  action  shall  be  maintained  against  him  until  the  no- 
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tice  has  been  served  upon  him.  It  is  clear,  we  think,  that  in  that  case  the 
acceptance  by  the  deputy  of  the  service  of  the  notice  wouid  not  be  in  tlie  per- 
formance of  any  official  duty.  The  notice  is  for  the  benefit  of  the  sheriff, 
and  should  be  served  on  him  personally.  HeadingUm  v.Lafiglandf  21  N.  W. 
Bep.  650.     The  motion  to  dismiss  the  appeal  will  be  overruled. 

2.  The  matters  set  up  by  plaintiff  in  the  amendment  to  his  petition,  and 
the  answer  to  the  petition  of  intervention  whicji  he  asked  leave  to  file  in  the 
district  court,  are  tliat  since  the  former  appeal  was  taken,  and  before  the  judg- 
ment was  reversed,  the  property  was  offered  for  sale  on  special  execution  is- 
sued on  the  judgment,  and  that  he  bid  the  same  in  for  the  bondholders  as  di- 
rected by.tlie  judgment,  and  that  the  intervenor,  when  he  took  the  appeal  did 
not  file  a  supersedeas  bond ;  also  that  before  the  suit  was  instituted  a  contract 
was  entered  into  by  the  bondholders  (including  intervenor)  and  the  trustee, 
by  which  it  was  agreed  that  the  trustee  should  institute  suit  for  the  foreclos- 
ure of  the  trust  deed,  and  that  he  should  buy  in  the  property  at  the  execution 
sale  for  the  bondholders,  unless  there  should  be  other  bidders  who  were  will- 
ing to  take  it  at  its  fair  market  value,  and  that  the  suit  was  instituted  in  pur- 
suance of  this  agreement;  and,  as  an  excuse  for  his  failure  to  set  up  this 
contract  prior  to  tlie  former  trial,  he  avers  that  he  was  not  directed  by  the 
court  to  answer  the  intervenor*8  petition.  It  is  also  alleged  that  the  order 
dismissing  tlie  petition  of  intervention  was  inadvertently  made,  the  court 
having  overlooked  the  fact  that  any  issue  arose  between  plaintiff  and  inter- 
venor under  the  pleading. 

It  will  be  ol)served  that  plaintiff's  request  was  for  leave  to  plead  (1)  a  con- 
tract which  was  entered  into  before  the  suit  was  instituted,  by  which  the  in- 
tervenor waived  the  claim  set  up  in  his  petition ;  and  (2)  matters  which  oc- 
curred after  the  rendition  of  the  former  judgment,  and  before  its  reversal,  and 
which  he  claims  now  constitute  an  equitable  defense  to  said  claim.  The  ac- 
tion is  in  equity,  and  if  the  original  judgment  was  on  the  merits,  and  was 
rendered  on  a  full  hearing  on  the  evidence,  it  was  triable  de  novo  in  this  court 
on  the  former  appeal.  It  has  been  held,  however,  in  actions  of  that  chai-acter, 
when  the  cause  is  remanded  for  judgment  in  the  lower  court,  that  the  parties 
may  be  permitted  to  introduce  material  evidence  which  has  been  discovered 
since  the  original  trial;  also  that  they  may  set  up  matters  materially  affecting 
the  merits  of  the  cause  which  have  occurred  since  the  former  trial;  and  that 
the  amendment  to  the  pleadings  necessary  for  this  purpose  may  also  be  made. 
Adams  Co.  v.  Burlington  <fe  M.  R.  K.  Co.,  44  Iowa,  335;  Jones  v.  Clark,  31 
Iowa,  497. 

Plaintiff  contends  that  the  original  judgment,  so  far  as  it  determined  the 
riglits  of  the  intervenor,  was  not  rendered  on  a  hearing  on  the  evidence,  but 
tliat  the  questions  were  raised  by  the  written  objections  filed  by  intervenor 
to  the  amended  petition,  which  was  merely  in  the  nature  of  a  demurrer;  and 
tJierefore  he  had  the  right  to  answer  intervener's  petition  after  the  questions 
raised  by  the  demurrer  were  decided.  But  this  position  is  not  correct.  The 
paper  denominated  "Exceptions  to  the  Prayer  of  the  Amendment  to  the  Peti- 
tion" was  not  a  demurrer,  nor  was  it  treated  as  such  by  the  parties  or  the 
court.  It  was  a  "nondescript,"  and  might  well  have  been  disregarded  or 
stricken  from  the  files.  The  facts  upon  which  intervener's  claim  was  founded 
were  set  out  in  his  petition.  The  record  shows  that  the  cause  was  heard  upon 
the  evidence  introduced  by  plaintiff,  and  upon  that  evidence  it  was  adjudged 
that  plaintiff  was  entitled  to  the  judfjment  prayed  for  in  his  petition,  and  the 
amendment  thereto,  and  intervenor's  petition  was  dismissed,  and  he  was 
denied  the  relief  demanded.  It  clearly  appeal's,  we  think,  that  the  judgment 
was  rendered  upon  the  pleadings  as  they  then  stood,  and  the  evidence.  It 
was  a  final  judgment  on  the  merits  of  the  case,  and  it  makes  no  difference, 
we  think,  that  plaintiff  was  not  directed  by  the  court  to  answer  the  interven- 
or's  petition,  lie  might  have  answered  it  without  such  direction.  He 
chose,  however,  to  submit  the  case  without  answering  it. 
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On  this  state  of  the  pleadings  the  allegations  of  intervener's  petition  were 
taken  as  admitted,  and  the  district  court  determined  that  upon  the  pleadings 
us  they  stood,  and  the  evidence  introduced  by  plaintiff,  the  intervenor  was  not 
entitled  to  relief.  After  thus  submitting  the  case,  we  think  it  clear  tiiat 
plaintiff  was  not  entitled,  after  the  reversal  of  the  judgment,  to  set  up  the 
Alleged  agreement  in  avoidance  of  intervenor's  claim.  We  are  equally  clear 
that  intervenor*s  claim  is  not  defeated  by  the  matters  which  occurred  between 
the  rendition  and  the  reversal  of  the  judgment.  The  right  which  intervenor 
sought  to  protect  by  his  intervention  was  the  right  to  look  to  the  guarantors  of 
the  bonds  held  by  him  for  any  amount  which  should  remain  due  thereon  after 
the  mortgaged  property  was  exhausted,  and  we  held,  upon  the  former  appeal, 
that  he  could  not  be  compelled,  against  his  consent,  to  accept,  in  s^itisfaction 
of  this  right,  an  undivided  interest  in  the  property.  He  did  not  consent  to 
the  purchase  of  an  interest  in  the  property  in  his  name.  By  his  appeal  he  was 
protesting  against  such  purchase  at  the  time  it  was  made,  and  was  asking  by 
that  means  to  establish  and  protect  his  right;  and  it  is  impossible,  we  think, 
that  his  right  in  that  respect  should  be  divested  by  the  purchase.  We  think, 
therefore,  that  the  district  court  rightly  overruled  plaintiff's  motion  for  leave 
to  file  said  pleadings. 

An  error  was  committed  by  the  district  court  in  computing  the  amount  dne 
on  the  bonds  held  by  intervenor.  The  parties  agree  that  the  judgment  is 
for  8642.95  in  excess  of  the  real  amount  due,  and  intervenor  has  filed  an  oflfex 
to  remit  that  amount.  The  judgment  will  therefore  be  modified  in  that  re- 
spect; but  as  no  motion  was  made  by  appellant  in  the  district  court  for  the 
correction  of  this  error,  which  was  probably  committed  by  the  clerk,  the  costs 
of  the  appeal  will  be  taxed  to  him.    Modified  and  affirmed. 


CoATBS  and  others  v.  City  of  Dtjbitqub. 

Filed  April  20,  1886. 

HuNicTPAL  CoBPORATioN— Changing  Grade  of  Stbesiv— Assbbsment— Strbct  Railway 
Company. 

A  street  railway,  having  a  single  track  upon  a  highway,  applied  for  permission 
to  construct  a  double  track,  whicli  being  granted,  it  became  necessary  to  repave  and 
regrade  the  street.  Held^  that  the  improvements  were  not  for  the  peculiar  benefit 
of  the  railway  company,  and  assessments  therefor  were  legal. 

Appeal  from  Dubuque  circuit  court. 

This  is  an  action  in  chancery,  brought  by  the  owners  of  certain  real  prop- 
erty abutting  on  Main  street,  in  the  city  of  Dubuque,  by  which  they  seek  to 
€njoin  the  city  from  collecting  certain  taxes  which  were  levied  upon  said 
property  to  pay  for  certain  grading,  curbing,  and  macadamizing  upon  the 
street.    There  was  a  decree  for  the  plaintiffs,  and  defendant  appeals. 

2>.  J.  Linehan,  for  appellant.  B.  McCeney  and  R.  IF.  SteuxirU  for  ap- 
pellees. 

Rothrock,  J.  The  improvement  which  is  the  subject  of  the  controversy 
was  made  upon  Main  street,  from  First  to  Eighth  street.  Main  street  is  the 
principal  business  street  of  the  city.  In  1854  the  city  improved  the  street 
by  macadamizing  the  same,  and  assessed  one-half  of  the  expense  thereof  to 
the  owners  of  the  abutting  property.  No  other  assessments  have  been  made 
against  the  owners  of  said  property  for  improvements  of  the  street  until  that 
of  which  plaintiffs  now  complain.  In  1867  the  city  council  authorized  the 
Dubuque  Street  Railway  Company  to  construct  a  line  of  railway  upon  Main 
street.  A  single  track  of  street  railway  was  constructed  in  the  center  of  the 
street,  which  was  used  and  operated  as  such,  and  without  any  additional 
track,  until  1884.    In  1883,  upon  application  of  the  street  railway  company. 
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the  city  authorized  it  to  lay  down  and  operate  an  additional  railroad  track 
upon  the  street.  Certain  negotiations  were  had  between  tlie  railroad  com- 
pany and  the  city  council  with  reference  to  the  expense  which  would  neces- 
sarily be  incurred  in  preparing  the  street  for  the  additional  track,  and  it  wiis 
ugieed  that  the  railway  company  should  pay  one-half  of  such  expense.  Aft- 
'erwards,  and  because  the  city  council  desired  a  change  to  be  made  in  the  sur- 
face of  the  center  of  the  street,  and  the  whole  width  of  it  macadamized 
anew,  differences  arose  between  the  parties  as  to  the  amount  to  be  paid  by 
the  railway  company,  in  view  of  an  improvement  of  the  street  costing 
greatly  in  excess  of  the  improvements  first  contemplated.  It  was  finiUIy 
agreed  that  the  railroad  company  should  pay  one-third  of  the  whole  expense, 
and  that  nearly  all  of  the  balance  should  be  assessed  against  the  property 
abutting  on  the  street.  It  is  this  assessment  of  which  the  plaintiffs  com- 
plain, and  the  ground  of  their  complaint  is  that  the  new  improvement  of  the 
street  was  not  necessary  for  the  public  use,  and  that  it  was  made  in  the  in- 
terest and  for  the  benefit  of  the  street  railway  company,  to  enable  it  to  prop- 
erly construct  and  operate  double  tracks  upon  the  street. 

It  is  not  questioned  by  plaintiffs'  counsel  that  the  power  to  make  improve- 
ments in  streets  at  the  expense  of  the  property  owners  is  a  continuing  one. 
and  that  wliere  an  improvement,  such  as  paving  or  macadamizing,  becomes 
worn  out,  it  may  be  renewed  at  the  expense  of  the  owners  of  abutting  prop- 
erty. On  this  subject,  see  2  Dill.  Mun.  Ck)rp.  §§  686,  670,  and  Koons  t.  Xiz- 
cas,  52  Iowa,  180,  181,  S.  C.  3  N.  W.  Rep.  84;  and  the  question  whether  an 
improvement  is  demanded  by  the  public  wants  or  necessity  is  to  be  deter- 
mined by  the  city  council,  and  their  determination  is  conclusive,  except  for 
want  of  authority  or  fraud  or  oppression.  Morrison  v.  Hershire,  32  Iowa, 
271;  City  of  Burlington  v.  Quick,  47  Iowa,  222;  BrewsUr  v.  City  of  Dav- 
enport,  51  Iowa,  427;  S.  C.  1  N.  W.  Kep.  7:37. 

It  is  urnecessary  that  we  should  set  out  the  ordinances  and  resolutions  of 
the  city  council  under  which  these  assessments  were  made.  It  is  sufficient 
to  say  that  they  fully  authorized  the  council  to  proceed  as  it  did,  from  the 
order  for  the  improvement  up  to  making  the  assessment,  and  there  can  be  no 
question  that  the  city  had  the  power  to  improve  streets  at  the  expense  of  the 
property  owners. 

The  only  question  which  it  appears  to  us  necessary  to  consider  is  whether 
by  fraud  and  collusion  between  the  city  council  and  the  railroad  company, 
this  improvement  was  made,  not  in  the  interest  of  the  public,  but  for  the  bene- 
fit of  said  company.  Upon  this  question  there  is  very  little  conflict  in  the 
evidence.  The  original  improvement  was  made  30  years  before  it  was  re- 
newed by  that  now  in  controversy,  and  the  evidence  shows  by  an  overwhelm- 
ing preponderance,  that  not  only  a  renewal  of  the  macadam  was  proper  and 
necessary,  but  that  the  contour  of  the  street  required  certain  modifications 
for  the  convenience  of  travel  and  traffic  on  the  street.  As  originally  con- 
structed, the  street  was  raised  in  the  center,  and  sloped  downwards  to  the 
gutters  on  the  sides.  Owing  to  the  constant  travel  and  heavy  trafiic  with 
teams,  and  to  the  disturbance  of  the  macadam  in  places  by  the  laying  and  re- 
pairing of  steam  and  gas  pipes,  the  street  required  frequent  repairs.  It  be- 
came very  uneven  on  the  surface,  and  the  slope  from  the  center  was  so  con- 
siderable as  to  seriously  interfere  with  the  driving  of  vehicles  in  the  guttei*s. 
By  the  new  improvement  the  surface  of  the  street  was  leveled  down  or  flat- 
tened so  that  veliicles  can  conveniently  and  safely  be  driven  along  the  street 
from  curb  to  curb,  thus  very  greatly  improving  the  facilities  for  travel.  The 
new  macadam  was  put  down  in  the  most  approved  and  substantial  manner. 
There  is  no  evidence  that  there  was  any  collusion  between  the  city  council 
and  the  railroad  company.  On  the  contrary,  the  evidence  shows  quite  satis- 
factorily that  the  company  neither  asked  nor  desired  that  the  surface  of  the 
street  be  put  more  nearly  on  a  level ;  and  it  appears  that  the  improvement  had 
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been  in  contemplation  by  the  city  council  long  before  any  application  was  made 
by  the  railroad  company  for  the  privilege  of  constructing  an  additional  track. 

The  plaintiffs  claim  that  the  alteration  in  the  surface  of  the  street  was  a 
change  in  the  established  grade,  and  was  unlawful  because  no  offer  has  been 
made  to  compensate  them  for  their  damages  consequent  upon  the  change  of 
grade.  We  think  there  was  no  change  of  grade.  While  it  is  true  the  sur- 
face of  the  street  at  the  curb  is  a  few  inches  lower  than  it  was  before  the  im- 
provement, the  new  curb  is  on  the  same  level  as  the  old,  and  some  of  the 
plaintiffs  testify,  and  the  evidence  altogether  is  to  the  effect,  that  the  change 
is  no  injury  to  the  property  of  the  plaintiffs.  Indeed,  the  preponderance  of 
the  evidence  is  that  the  change  in  the  surface  of  the  street  is  a  positive  bene- 
fit to  the  abutting  property. 

We  can  discover  no  grounds  for  holding  that  these  assessments  are  illegal^ 
and  we  think  the  decree  of  the  court  below  must  be  reversed. 


Gbesham  V,  Chantry  and  othera 
Filed  April  21, 1886. 

1.  Action— Whkit  Equitable  Action  is  Pbopbb. 

The  plaintiff  having  made  certain  parties  co-defendants  who  claim  an  interest  in 
property  under  a  judicial  Bale,  and  whose  defense  is  equitable,  the  proper  action  is 
an  equitable  one. 

2.  Appeal— Atfobnbt  at  Law— XTnauthobizbd  Action. 

Where  an  attorney  purchases  a  claim  iu  the  name  of  the  plaintiff,  who  makes 
affidavit  that  the  purcliase  and  an  action  thereon  are  unauthorized,  the  supreme 
court  will  not  entertain  an  appeal. 

Appeal  from  Guthrie  circuit  court. 

This  action  was  brought  by  John  Gresham  to  enforce  the  collection  of  a 
judgment  by  execution  against  certain  real  estate,  of  which  John  Pearson, 
deceased,  died  seized.  The  administratrix  of  Pearson,  his  heirs,  and  certain 
other  peraons  who  claim  to  be  owners  of  the  property  by  purchase  at  admin- 
istrators' sale,  were  made  defendants.  The  defense  to  the  claim  was  that 
some  60  per  cent,  of  it  was  paid  before  judgment  was  rendered  thereon,  and 
that  the  defendants  wlio  now  claim  title  to  the  property,  and  are  in  possession 
of  the  same,  have  the  superior  rigiit  thereto  by  reason  of  being  purchasers  at 
a  sale  by  the  administrators  to  pay  a  debt  of  the  estate.  There  was  a  trial  by 
the  court,  and  a  decree  awarding  execution  against  the  property  after  first 
deducting  60  per  cent,  from  the  Judgment,  that  amount  of  the  claim  having 
been  found  to  have  been  paid  before  the  judgment  was  rendered.  Both 
parties  appeal. 

C,  8,  Fogg,  for  appellant,    Applegate  <fe  Foster,  for  appellees. 

RoTHROCK,  J.  1.  Counsel  for  plaintiff,  after  insisting  in  his  opening  ar- 
gument that  this  is  an  action  at  law,  at  the  close  of  his  argument,  in  reply, 
he  joins  the  defendants'  counsel  in  requesting  the  court  to  try  the  cause  as 
in  equity.  We  think,  inasmuch  as  the  plaintiff  in  the  first  instance  thought 
it  necessary  to  make  the  present  claimants  of  the  property  parties  defendant, 
and  as  they  hold  whatever  right  they  have  by  a  judicial  sale,  and  their  de- 
fense is  purely  equitable,  the  trial  of  the  case  in  the  court  below  as  an  equi- 
table action  was  proper,  and  no  question  should  have  been  made  in  regard  to 
the  character  of  the  action. 

2.  The  facts  material  to  a  determination  of  the  rights  of  the  parties  are  as 
follows:  Rodecker  &  Pearson  were  indebted  to  the  Sandusky  Wheel  CJom- 
pany  for  a  balance  upon  two  promissory  notes,  amounting  to  nearly  $500. 
These  notes  were  executed  by  Rodecker  &  Pearson  as  a  partnership,  John 
Pearson,  now  deceased,  being  one  of  the  members  of  the  firm.    On  May  26r 
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1876,  these  notes  were  sent  by  the  wheel  company  from  Sandusky,  Ohio,  to 
B.  S.  Adams,  of  Stuart,  Iowa,  for  collection.  Rodecker  &  Pearson  had  put 
their  property  into  the  hands  of  an  assignee  for  the  benefit  of  their  creditors, 
and  in  July,  1876,  the  assignee  wrote  to  the  wheel  company  that  he  was  ready 
to  pay  60  per  cent,  on  the  amount  of  the  claims,  and  that  he  was  not  inclined 
to  make  payment  to  Adams.  The  company  directed  the  assignee  to  pay  the 
money  into  the  Exchange  Bank,  at  Stuart,  for  the  benefit  of  the  company, 
which  was  done,  to  the  amount  of  S311.17,  and  the  wheel  company  received 
the  money.  Suit  was  commenced  on  the  notes  by  Adams,  and  on  the  third 
day  of  October  a  judgment  was  rendered  against  the  firm,  and  against  each 
individual  member  thereof,  for  the  full  amount,  without  deducting  the  pay- 
ment made  by  the  assignee.  John  Pearson  died  on  the  third  day  of  Novem- 
ber, 1876.  His  last  sickness  was  of  some  five  weeks'  duration,  during  which 
time  he  was  wholly  incapable  of  transacting  any  business.  After  his  death 
Sidney  Pearson,  his  widow,  was  appointed  administratrix;  and  in  a  proceed- 
ing for  that  purpose  the  whole  amount  of  the  judgment  was  proved  up  as  a 
claim  against  the  estate,  the  administratrix  having  no  knowledge  of  the  pay- 
ment, which  had  been  made  before  the  judgment  was  rendered.  The  prop- 
erty in  question  was  occupied  by  Pearson  as  a  homestead,  but  the  debt  to  the 
wheel  company  was  contracted  before  any  homestead  right  attached.  One 
HoUings worth  also  had  a  claim  which  was  contracted  before  the  homestead 
was  acquired.  In  1880,  Hollings worth  commenced  a  proceeding  against  the 
administratrix  to  subject  the  property  to  the  payment  of  his  claim,  and  a  de- 
cree and  order  was  made  for  the  sale  of  the  property  to  pay  the  claim,  and  in 
pursuance  thereof  the  same  was  duly  sold,  and  the  defendants  herein  hold 
under  that  sale.  Charles  S.  Fogg  was  the  attorney  of  record  for  Hollings- 
worth  in  that  proceeding,  and  conducted  it  throughout,  and  by  his  procure- 
ment the  court  approved  the  sale,  and  made  to  the  purchasers  what  they  sup- 
posed to  be  a  good  title.  Whether  Charles  S.  Fogg  or  H.  E.  Long  or  Fogg, 
Long  &  Xeal  so  supposed,  the  facts  to  which  we  now  call  attention  will  dis- 
close. Sometime  in  1882,  H.  E.  Long  wrote  to  the  wheel  company  relative 
to  bringing  an  action  against  these  defendants  to  subject  the  real  estate  in 
question  to  the  payment  of  the  judgment,  and  Fogg,  Long  &  Xeal  prepared 
a  petition  for  that  purpose,  and  took  it  to  Adams  to  send  to  the  wheel  com- 
pany. Not  receiving  any  response  from  their  petition,  they  addressed  the 
following  letter  to  the  company: 

"Stuart,  Iowa,  November  16, 1883. 
"TTie  Sandusky  Wheel  Company,  Sandusky,  Ohio — Gentlemen:  A  Mr. 
Gresham  says  you  have  a  judgment  against  Rodecker  &  Pearson  several 
years  old;  that  he  will  give  you  $60  for  it,  and  hold  you  harmless  from  the 
payment  of  costs  in  the  matter.  You  are  aware  that  Pearson  has  been  dead 
for  years,  and  that  Rodecker  is  insolvent,  and  nothing  can  be  collected  out 
him, — is,  and  always  will  be,  execution  proof,  probably.  The  time  was  when 
it  might  possibly  have  been  made  out  of  Pearson's  estate,  or  property  left  by 
him;  but  that  has  long  since  been  disposed  of  by  the  administratrix  under  an 
order  of  court.  It  is,  I  am  of  opinion,  all  you  can  get  out  of  it,  and  probably 
more  than  to  attempt  to  collect  it,  and  when  that  amount  is  realized  by  you 
it  is  better  than  nothing.    Please  advise. 

"Yours,  truly,  Fogg,  Long  &  Neal." 

The  Wheel  Company  accepted  the  proposition,  and  Fogg,  Long  &  Neal 
sent  a  draft  for  $50,  with  an  assignment  of  the  judgment  to  Gresham,  which 
was  signed  and  returned.  It  is  aveiTed  in  the  answer  that  there  is  no  such 
person  in  being  as  John  Gresham.  This  appears  to  be  a  mistake.  It  seems 
that  there  is  such  a  person,  and  that  he  is  a  farmer  living,  as  we  infer,  near 
Knoxville,  in  this  state.  He  knew  nothing  about  this  judgment,  and  did  not 
furnish  the  850  with  which  it  was  purchased.  It  was  paid  for  by  H.  E.  Long, 
v.27N.w.no.8— 48 
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and  Gresham  haa  paid  nothing.  It  is  true  t]mt  both  Long  and  Gresham 
testify  that  Long  is  to  be  repaid,  and  Gresham  testifies  that  no  one  but  him- 
self is  interested  in  the  judgment  or  its  prosecution,  tmleas  it  be  his  attorneys. 
The  fact  is,  Gresham  did  not  know  of  the  purchase  of  the  judgment  until 
tifter  the  assignment  was  made  to  him.  His  testimony  consists  of  answers 
to  certain  interrogatives  appended  to  defendants'  answer,  and  these  answers 
were  written  by  H.  £.  Long.  It  is  proper  to  say  that  the  partnership  of 
Fogg,  Long  &  Neal  were  never  employed  by  the  wheel  company  to  dratt  a 
petition  for  them,  and  their  efforts  in  that  behalf  were  purely  voluntary,  un- 
less they  were  employed  by  Adams;  but  even  this  is  not  made  to  appear.  It 
appears,  from  the  abstracts  and  arguments  in  this  case,  that  G.  S.  Fogg  is 
attorney  for  John  Gresham,  the  plaintiff.  Fogg  testified  on  that  question  as 
follows:  "I  am  the  attorney  for  plaintiff,  John  Gresham,  in  thisxase.  Per- 
sonally I  have  had  no  correspondence  or  conversation  with  Mr.  Gresham  in 
respect  to  this  claim.  I  am  not  able  to  state  whether  this  action  was  brought 
by  the  firm  of  Fogg.  Long  &  Neal.  I  do  not  remember  how  the  papers  were 
signed.  It  may  have  been  begun  by  H.  £.  Long  and  G.  S.  Fogg  as  individ- 
ual attorneys." 

Much  has  been  said  in  argument  upon  the  question  whether  the  defend- 
ants can  avail  themselves  of  the  payment  which  was  made  upon  the  claim  of 
the  wheel  company  before  it  was  reduced  to  judgment.  We  do  not  feel  called 
upon  to  determine  that  question. 

The  foregoing  statement  of  facts  is  undisputed,  and  it  is  apparent  that  John 
Gresham  has  no  interest  in  this  claim,  only  as  his  name  has  been  used  by  H. 
£.  Long  or  Fogg,  Long  &  Neal.  He  is  the  mere  instrument  used  by  Fogg. 
Long  &  Neal  to  carry  on  this  speculative  litigation.  In  an  affidavit  filed  in 
this  court,  Gresham  states  that  he  has  no  case  in  Guthrie  county,  Iowa, 
against  the  defendants  herein;  and  that  if  there  is  any  such  case  pending  in 
his  name,  it  is  unauthorized  by  him.  It  can  hardly  be  expected  that  this 
court  will  entertain  actions  and  appeals  which  are  not  authorized  by  the  al- 
leged plaintiff  therein.  We  regard  this  affidavit  as  a  virtual  abandonment  of 
the  case  by  Gresham,  and,  until  the  real  parties  to  this  transaction  present 
themselves,  we  must  decline  to  adjudicate  the  defendants'  title  to  the  prop- 
erty. 

The  decree  of  the  court  below  will  be  reversed,  and  the  cause  will  be  dis- 
missed as  not  being  prosecuted  by  the  party  in  interest. 


Pope  and  others  «.  Cheney.    (Porter,  Intervener.) 

Filed  April  21, 1886. 

1.  Salb— Title— Change  of  PoasEBSioN. 

A.  attaches  B.'s  com.  C.  intervenes,  claiming  ownership.  C.  indorsed  certain 
notes  for  B.,  receiving  payment  therefor  in  com,  for  whicn  a  bill  of  sale  was  exe- 
cuted. This  bill  of  sale  proved  unsatisfactory,  and  an  oral  sale  thereof  was  made, 
both  parties  going  to  the  crib,  when  B.  formally  delivered  possession  to  C.  who 
nailea  up  certain  noles  in  the  crib.  Hddf  a  sufficient  change  of  possession  to  pass 
property  as  against  creditors.^ 

2.  Same— Consideration— Who  mat  Dispute. 

If  the  seller  cannot  deny  the  sufficiency  of  a  consideration,  e.  ^.,  the  indorsing  of 
the  seller's  notes,  no  other  person  can. 

3.  Evidence— What  is  the  Best. 

A  bill  of  sale  of  certain  com  is  executed.  This  being  unsatisfactory,  an  oral  sale 
is  made,  on  which  reliance  is  placed.  Held,  the  bitt  oisale,  not  presenting  the  con- 
tract relied  upon,  is  not  the  best  evidence,  and  proof  of  oral  sale  is  admisaiblei 

Appeal  from  Polk  circuit  court. 
1  See  note  at  end  of  case. 
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Plaintiffs,  in  an  action  of  attachment  against  Cheney,  caused  a  large  quan- 
tity of  corn  in  cribs  to  be  levied  upon  by  the  writ  of  attachment  issued  in 
thecase.  Porter  intervened,  claiming  to  own  theattiiched  corn.  A  judgment 
was  entered  against  defendant  in  favor  of  plaintiffs,  and  against  plaintiffs 
and  in  favor  of  the  intervenor.  Plaintiffs  appeal  from  the  judgment  against 
them  in  the  proceedings  of  intervention. 

Wright,  Cummins  &  Wright,  for  appellant.  Good  cfe  Phillips  and  C.  P. 
Holmes,  for  appellee. 

Beck,  J.  1.  The  intervenor  claims  property  in  the  corn  under  an  oral 
sale  and  delivery  by  defendant  before  the  levy  of  the  attachment.  The  de- 
cisive question  in  the  case  involves. the  sufficiency  of  the  sale  and  delivery  to 
pass  the  property  in  the  corn  as  against  the  attaching  creditoi-s.  The  evi- 
dence sliows,  without  dispute,  that  the  intervenor,  being  bound  as  an  in- 
dorser  or  joint  maker  of  several  promissory  notes  executed  by  defendants, 
purchased  the  corn  of  defendants,  payment  therefor  being  made  by  the  appli- 
cation of  the  amount  of  .the  price  upon  these  notes.  The  defendant  executed 
a  bill  of  sale  to  the  intervenor  for  the  corn,  but  for  some  reason  it  was  not 
satisfactory.  Thereupon  an  oral  sale  was  made,  and  the  parties,  went  to  the 
cribs,  where  the  defendant  formally  delivered  possession  thereof  to  the  inter- 
venor, who  proceeded  to  nail  up  openings  in  the  cribs.  There  was  no  con- 
flict of  evidence  as  to  these  facts,  and  thereon  the  circuit  court  instructed  the 
jury  that  the  intervenor  became  fully  vested  with  the  ownership  and  posses- 
sion of  the  corn,  and  directed  them  to  return  a  verdict  for  the  intervenor. 

2.  We  are  required  to  determine  whether,  upon  the  facts  established,  there 
was  such  a  change  of  possession  of  the  corn  as  would  pass  the  property 
therein  against  existing  creditors,  without  notice,  in  the  absence  of  a  written 
conveyance  of  the  corn,  as  required  by  Code,  §  1923.  The  question  of  pos- 
session of  property  in  any  case  must,  of  necessity,  depend  upon  its  peculiar 
facts.  It  is  obvious  that  all  articles  of  personal  property  cannot  be  subject 
to  the  dominion  and  control  of  the  owner  in  the  same  manner  and  to  the  same 
extent.  Those  articles  of  great  bulk,  or  to  some  extent  immovable  in  their 
nature,  cannot  be  held  in  possession  and  under  control  like  smaller  things 
which  may  be  readily  moved,  or  over  which  their  owner  may  have  the  power 
to  exercise  absolute  personal  possession  rhanu  tenere.  It  is  obvious  that  the 
possession  of  those  things  of  great  bulk,  which  are  usually  not  moved  until 
wanted  for  use,  and  over  which  the  owners  cannot,  or  ordinarily  do  not,  ex- 
ercise constant  personal  supervision  and  control,  is  not  to  be  determined  by 
the  fact  of  the  manual  holding  and  personal  presence  and  control  of  the  owner 
-which  would  be  required  in  cases  of  less  bulky  things,  more  readily  moved, 
which  are  usually  subject  to  personal  control  of  the  owner  or  his  agents.  It 
would  seem  that  possession  of  articles  of  peraonal  property  is  to  be  deter- 
mined by  this  rule:  when  the  owner  exercises  the  control  of  a  thing  in  the 
manner  and  to  the  extent  usual  in  cases  of  property  of  like  character,  and 
holds  possession  over  it  to  the  extent  to  which  it  is  capable  of  being  possessed, 
according  to  the  ordinary  manner  of  using  and  handling  such  things,  it  is  to 
be  regarded  as  in  his  legal  possession.  An  analogous  rule  has  been  applied 
by  this  court  to  the  determination  of  the  question  of  the  possession  of  real 
estate.    See  Booth  v.  8mall,  25  Iowa,  177 

Applying  this  rule  to  the  case  before  us,  we  are  led  to  conclude  that  the 
intervenor  was  in  the  possession  of  the  corn  when  it  was  seized  by  the  sheriff. 
It  is  not  usual  for  the  owner  of  a  large  crib  of  corn,  awaiting  a  price  which 
will  justify  its  shipment  to  market,  to  exercise  any  different  control  over  it. 
or  to  indicate  his  possession  thereof  by  different  acts  than  by  those  done  by 
the  intervenor.  He  publicly  proclaimed  his  ownership,  and  did  what  he 
esteemed  necessary  for  the  preservation  of  the  property.  It  is  to  be  pre- 
sumed that  inquiry  at  the  place  where  the  corn  was  cribbed  would  have  re- 
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vealed  his  ownership.  At  all  events,  he  could  have  taken  possession  in  no 
different  manner,  and  could  have  exercised  ownership  in  no  different  way, 
than  that  pursued  by  him.  He  was,  in  contemplation  of  the  law,  in  pos- 
session of  the  property.  The  decisions  of  this  court  cited  by  plain tiflfe* 
counsel  to  support  his  possession  that  the  intervenor  was  not  in  possession  of 
the  corn  differ  wholly  in  their  facts  from  the  case  at  bar.  In  none  of  then> 
was  there  a  change,  or  attempt  to  change,  the  custody  and  control  of  the  prop- 
erty. In  each  case  the  property  was  "left  with  the  seller,  whose  relations  to 
it  continued  unchanged,  so  far  as  the  world  could  know,  by  the  acts  of  the 
parties."  In  this  case  the  seller  ceased  to  control  the  corn,  and  the  intervenor 
exercised  whatever  care  or  control  over  it  was  demanded  by  its  condition. 
The  following  are  the  cases  cited  by  plaintiffs'  counsel:  Baothhy  v.  Brotmi, 
40  Iowa,  104;  Sutton  v.  Ballou,  46  Iowa,  517;  McKay  v.  Clapp,  47  Iowa,. 
418;  8mithy.  Champney,  50  Iowa,  174;  Hickok  v.  BuelU  51  Iowa,  655;  S.  C. 
2  N.  W.  Rep.  512;  Nuckolls  v.  Pence,  52  Iowa,  581;  S.  C.  3  N.  W.  Rep.  631. 

3.  Witnesses  for  the  Intervenor  testified  that  defendant  executed  a  bill  of 
sale  to  the  intervenor,  which,  however,  was  not  satisfactory,  and  the  oral  sale 
was  then  made.  Subsequently,  three  or  four  days  after  the  delivery  of  the 
corn  upon  the  oral  sale,  which  was  on  the  day  of  the  levy  of  the  attachment, 
the  bill  of  sale  was  recorded.  It  very  clearly  appears  that  the  sale  relied 
upon  was  the  oral  sale,  and  that  the  intervenor  did  not  rely  upon  the  bill  of 
sale,  for  he  did  not  offer  it  in  evidence.  The  plaintiff  objected  to  the  evi- 
dence on  the  ground  that  the  bill  of  sale  was  the  best  evidence  of  the  agree- 
ment of  the  parties,  which  could  not  be  established  by  proof  of  the  parol 
agreement.  The  objection  was  rightly  overruled.  We  have  shown,  by  the 
statements  of  the  facts,  that  the  contract  of  sale  was  oral,  and  that  the  bill 
of  sale  did  not  present  the  contract  relied  upon  by  the  intervenor. 

4.  It  is  next  insisted  that  the  evidence  fails  to  show  a  consideration  for  the 
sale.  The  intervenor  bought  the  property  agreeing  to  pay  for  it  by  applying 
the  proceeds  upon  certain  notes.  This  sale  was  consummated  by  the  delivery 
of  the  property.  Kow,  surely,  the  seller  of  the  property,  who  directs  or  agrees 
to  the  payment  of  the  purchase  money  to  another  person,  or  upon  any  paper 
of  the  seller  or  of  another,  after  the  consummation  of  the  contract  of  sale,  can- 
not claim  that  the  sale  was  without  consideration.  The  purchaser's  agree- 
ment to  pay  the  price  in  the  manner  agreed  upon  is  the  consideration  of  the 
sale.     If  the  seller  cannot  deny  the  consideration,  no  other  person  can. 

The  foregoing  consideration  disposes  of  all  questions  in  the  case.    Affirmed. 

NOTE. 

When,  under  the  contract,  com  was  set  apart  in  bins  marked  with  purchaser's  name, 
this  was  a  designation  of  the  com  for  the  purchaser.  Dows  v.  Morse,  (Iowa,)  17  N.  W. 
Rep.  495. 

Where  money  has  been  paid  upon  a  sale  of  personalty  that  has  been  set  apart  for  the 
purchaser  by  examination  and  estimate  of  its  quantity,  the  fact  that  it  must  be  further 
mspected  in  order  to  determine  how  much  remains  to  be  paid,  is  not  inconsistent  with 
the  purpose  that  the  title  should  pass  ux>on  the  partial  payment.  Byles  v.  Colier, 
(Mich.)  19  N.  W.  Rep.  565. 

Where  anything  remains  to  be  done  between  the  buyer  and  seller  before  the  goods 
are  to  be  delivered,  a  present  right  of  proi>erty  does  not  attach  in  the  buyer.  WalUng- 
ford  V.  Burr,  (Neb.)  18  N.  W.  Rep.  67. 

Where  a  quantity  of  barrels  are  stored  by  the  manufacturers  in  a  warehouse  belong- 
ing to  another,  who  delivered  barrels  on  the  written  order  of  the  manu&oturer,  and  the 
manufacturer  sold  1,000  barrels  to  a  person,  and  gave  him  a  written  order,  which  or- 
der the  purchaser  exhibited  to  the  warehouseman,  and  requested  him  to  keep  them  for 
such  purchaser  for  a  time,  it  was  held  that  this  was  sufficient  designation  and  delivery 
to  vest  the  title  in  the  purchaser.    Carpenter  v.  Graham,  (Mich.)  3  N.  W.  Rep.  974. 

T.  was  the  owner  of  certain  wheat  stacked  upon  his  own  premises  at  three  di£ferent 
places.  C.  saw  the  wheat  at  two  of  such  places,  and  C.  and  T.  made  a  contract  with 
reference  to  all  the  wheat  as  follows:  T.  at  some  subsequent  time  was  to  thresh  the 
wheat,  and  retain  from  75  to  100  bushels  thereof,  and  transport  the  remainder  thereof 
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to  the  town  of  V.,  where  it  was  to  be  weighed,  and  then  transported  to  the  town  of 
Clifton,  where  it  was  to  be  delivered  by  T.  to  C.,  and  C.  was  to  pay  therefor  $1.06  per 
bushel.  C,  however,  paid  a  portion  of  the  purchase  money  at  the  time  the  original 
contract  was  made.  It  was  held  that  it  cannot  be  said,  as  a  matter  of  law,  that  the  title 
to  the  wheat,  or  to  any  portion  thereof,  was  transferred  from  T.  to  C.  at  the  time  of 
making  the  original  contract.    Cay  wood  v.  Timmons,  (Kan.)  2  Pac.  Bep.  566. 

Upon  a  sale  of  a  specified  quantity  of  grain,  its  separation  from  a  mass,  undistin- 
guishable  in  quality  or  value,  in  which  it  is  included  is  not  necessary  to  pas  the  title 
when  the  intention  to  do  so  is  otherwise  clearly  manifested.  Russell  v.  Carrington,  42 
N.  Y.  118. 

On  sale  of  part  of  a  quantity  of  goods  of  the  same  kind,  no  title  passes  without  sepa- 
ration or  particular  designation.    Commercial  Nat.  Bank  y.  Gillette,  90  Ind.  268. 

On  sale  of  a  specified  portion  of  a  mass  of  grain  of  one  kind,  and  of  uniform  value,  it 
is  not  necessary  to  separate  it  in  order  to  pass  the  title,  if  the  intention  that  title  should 
pass  is  clearly  manifested.    Hurfif  v.  Hires,  40  N.  J.  Law,  581. 

A.  had  100  barrels  of  flour,  of  the  same  kind,  at  a  railway  station,  charges  paid,  in 
chaise  of  the  company  as  warehouseman.  He  sold  B.  60  barrels,  and  subsequently  25 
barrels  each  to  C.  and  D.,  giving  each,  in  the  order  of  sales,  an  order  on  the  company's 
agent  therefor.  B.  took  away  17  barrels,  receipting  therefor,  and  leaving  his  order. 
C.  and  D.  also  took  theirs.  The  rem  aining  barrels  were  burned  up.  The  sale  and  deliv- 
ery was  in  accordance  with  known  usage.  Held,  that  B.  was  liable  to  A.  for  the  50 
barrels.    Newhall  v.  Langdon,  39  Ohio  St.  87. 

Where  the  terms  of  sale  of  specific  articles  of  personal  property,  as  wheat  in  a  store 
and  apart  by  itself,  are  agreed  on.  and  everything  the  seller  has  to  do  about  them  is 
complete,  and  the  buyer  is  authorized  to  take  them,  the  contract  of  sale  becomes  absolute 
without  actual  payment  or  delivery.    Levasseur  v.  Cary,  (Me.)  3  AU.  Rep.  461. 


Kramjer  V.  Kramer. 

Filed  April  21,  1886. 

Tbust— Resulting  Trust— Puschase  op  Jjlkd  for  Infant  Child— Estoppel. 

Plaintiff  having  purchased  certain  real  estate,  caused  the  deed  therefor  to  be 
made  to  his  son,  a  lad  of  12  years,  the  defendant  herein.  Plaintiff  paid  entire  pnr- 
chase  money,  and  had  no  well-defined  purpose  in  having  the  deed  made  to  his  son. 
Subsequently  he  improved  the  property,  and,  wishing  to  borrow  money  thereon, 
he  applied  to  have  a  guardian  ad  liietn  appointed  for  his  son,  stating  in  nis  sworn 
petition:  **  The  said  minor  has  property  in  his  own  risrht,  consisting  at  present 
wholly  of  real  estate ;  that  a  guardian  is  necessary  in  order  to  to  protect  and  care 
for  his  said  property.  "  i/e/d,  that  plaintiff  was  estopped  from  seeking  to  establish 
a  trust  in  his  son  for  his  own  benent  by  his  previous  oath.  Beck  and  Rothrock, 
JJ^  dissenting. 

Appeal  from  Scott  district  court. 

This  action  was  brought  to  cancel  a  certain  deed  executed  to  the  defendant 
by  the  Davenport  Savings  Bank,  and  to  quiet  the  title  to  the  premises  in  the 
plaintiff*  There  was  a  decree  for  the  plaintiff,  and  the  defendant,  by  his 
guardian  ad  litem,  E.  E.  Cook,  appeals. 

E^  B,  Cookt  for  appellant.     George  E,  Hubhell,  for  appellee. 

Adams,  C  J.  The  deed  in  question  purports  to  have  been  made  for  the 
consideration  of  88,125,  paid  to  the  gi*antor  by  the  defendant,  the  grantee. 
The  plaintiff  seeks  to  establish  a  trust  in  this  property,  averring  that,  in 
equity,  he  is  the  sole  owner  thereof,  and  that  the  defendant  has  no  beneficial 
interest  in  it.  He  does  not  set  out  any  writing  by  which  he  claims  that  such 
aUeged  trust  is  evidenced.  He  relies,  indeed,  wholly  upon  parol  evidence  to 
establish  it,  and  it  was  upon  such  evidence  alone  that  the  decree  in  the  plain- 
tiff's favor  was  rendered.  We  may  say,  further,  that  there  is  no  allegation 
in  the  petition  of  fraud,  or  abuse  of  confidence,  or  mistake.  Whether  such 
a  deed  is  open  to  be  attacked  upon  parol  evidence  is,  to  our  mind,  subject  to 
grave  doubt.  If  the  deed  had  recited  that  the  consideration  was  paid  by  the 
plaintiff,  it  may  be  conceded  that  he  might  have  setup  a  trust  in  the  property, 
and  relied  upon  the  recital  as  raising  a  presumption  of  a  trust  until  some  evi- 
dence should  be  introduced  tending  to  show  that  the  plaintiff  intended  to 
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make  a  gift;  as,  for  instance,  that  the  grantee  is  the  plaintifTs  son.  But  the 
deed  does  not  contain  such  recital.  It  recites  that  the  consideration  was  paid 
by  the  grantee.  It  is  in  form  an  ordinary  deed,  and  if  it  could  be  attacked 
by  parol,  we  are  unable  to  see  why  any  deed  might  not  be. 

But  the  case  is  such  that  we  need  not  determine  the  question  as  to  whether 
the  trust  could  be  established  by  parol,  because,  in  our  opinion,  the  parol  ev- 
idence introduced  and  relied  upon  does  not  show  a  trust.  It  appears  from 
the  evidence  that  the  defendant  is  a  boy,  and  only  child  of  plaintiff,  and  was 
at  the  time  of  the  conveyance  in  question  about  12  years  of  age.  The  plain- 
tiff purcliased  three  lots  in  the  city  of  Davenport  with  his  own  money,  and 
caused  the  title  to  one  to  be  conveyed  to  his  wife  and  one  to  his  son,  and  one 
to  himself.  His  object  he  expressed  in  his  testimony  in  these  words:  "Mv 
wife  has  one.  I  thought  I  would  have  one  in  my  name,  and  one  for  Sidney. 
[  tlie  defendant]  to  have  a  deed  in  each  one.  It  may  be  mere  braggadocio 
that  each  one  should  have  a  house."  He  afterwards  made  improvements 
upon  the  house  on  his  son^s  lot,  and  had  occasion  to  borrow  money  upon  the 
house  and  lot  to  pay  for  the  improvements.  To  enable  him  to  borrow  money, 
he  applied  for  and  obtained  letters  of  guardianship  upon  his  son.  In  his 
sworn  petition  asking  for  letters  he  stated  that  "the  said  minor  has  property- 
in  his  own  right,  consisting  at  present  wholly  of  real  estate;  that  a  guardian 
is  necessary  in  order  to  protect  and  care  for  his  said  property. " 

If  It  is  true  that  the  defendant  merely  held  the  title  in  trust  for  the  plain- 
tiff, as  he  avers,  then  it  is  not  true,  as  he  previously  swore,  that  the  defend- 
ant had  property  in  his  own  right;  and  it  is  not  true  that  a  guardian  was  nec- 
essary to  protect  and  care  for  it.  It  is  abundantly  manifest  that  he  regarded 
the  property  as  belonging  rightfully  to  his  son  until  several  months  after  the 
conveyance.  It  is  true,  he  proceeded  after  the  conveyance  to  occupy  the  prop- 
erty as  a  place  of  residence,  and  there  is  no  evidence  that  he  accounted  for 
rent;  but  we  cannot,  under  the  circumstances,  attach  much  importance  to  the 
fact.  It  cannot  overcome  his  own  sworn  statement  that  the  property  was  the 
property  of  his  son.  His  attorney,  with  loose  ideas  of  the  significance  of  an 
oath,  contends  that  the  sworn  statement  is  to  be  accounted  for,  not  on  the 
ground  that  it  was  supposed  by  the  plaintiff  to  be  true,  but  on  the  ground  of 
the  pressure  of  the  necessity  of  borrowing  money.  This  position  may  be  sat- 
isfactory to  the  plaintiff  and  his  attorney,  but  it  is  not  satisfactory  to  us.  We 
believe  that  the  sworn  statement  was  made  honestly  by  the  plaintiff,  and  that 
his  present  position  has  been  invented  for  him. 

In  our  opinion,  the  decree  of  the  district  court  should  be  reversed. 

Beck,  J.,  {dissenting.)  1.  The  facts  of  the  case,  as  shown  by  the  plead- 
ings and  established  by  the  evidence,  are  these:  Plaintiff  having  purchased 
certain  real  estate  in  the  city  of  Davenport,  caused  the  deed  therefor  to  be 
made  to  his  son,  a  lad  12  years  of  age.  The  property  was  purchased  for  the 
purpose  of  occupancy  by  plaintiff,  and,  after  quite  extensive  repairs,  was  so 
occupied.  The  purchase  price  of  the  property  was  wholly  paid  out  of  plain- 
tiff's own  money.  The  plaintiff  was  solvent.  He  does  not  seem  to  have  had 
any  well-defined  purpose  in  causing  the  conveyance  to  be  made  to  his  son. 
He  certainly  had  no  intention  to  bestow  the  property  upon  his  son  as  an  ad- 
vancement, and  there  was  no  intention  to  cover  up  the  property  so  that  it 
could  not  be  reached  by  creditors.  Indeed,  it  does  not  appear  that  he  was 
indebted  to  any  considerable  extent.  His  own  explanation  of  the  convey- 
ance to  the  son  is,  in  effect,  that  it  was  a  foolish  act,  done  without  consider- 
ation or  purpose. 

2.  The  property  in  question  having  been  purchased  and  paid  for  by  plain- 
tiff with  his  own  money,  a  resulting  trust  arises  in  his  favor,  and  the  title  of 
the  realty  is  held  by  the  son  subject  thereto.  The  law  presumes  that  the 
conveyance  was  in  the  nature  of  an  advancement  to  the  son,  but  the  pre-. 
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sumption  may  be  overcome  by  clear  and  satisfactory  evidence.  Cecil  v. 
Beaver,  28  Iowa,  242.  It  is  a  familiar  rule  that  a  resulting  trust  of  the 
character  of  the  one  recognized  in  this  case  may  be  established  by  parol  evi- 
dence, if  sufficiently  clear  and  satisfactory,  and  such  evidence  will,  of  course, 
overcome  the  presumption  just  stated,  that  the  conveyance  was  made  as  an 
advancement  to  the  son.  The  evidence  in  this  case,  which  we  regard  as  suf- 
ficient to  overcome  this  presumption  and  establish  the  trust,  is  mainly  the 
testimony  of  the  plaintiff  himself.  But  he  is  corroborated  in  important  and 
controlling  facts  by  other  evidence. 

3.  The  plaintiff  caused  himself  to  be  appointed  guardian  for  his  son  after 
the  deed  was  executed  to  him ;  and  for  the  purpose  of  raising  money  in  order 
to  make  repairs  upon  the  house,  under  authority  of  the  proper  court,  obtained 
upon  his  application,  executed  as  guardian,  a  mortgage  upon  the  property. 
Counsel  insists  that  plaintiff  is  estopped  to  deny  that  defendant  holds  the  ab- 
solute title  to  the  property  by  reason  of  these  transactions.  It  is  urged  that 
an  estoppel  exists — First,  by  record ;  second,  by  the  conduct  of  plaintiff.  The 
claim  of  estoppel  by  record  is  based  upon  the  action  of  the  court  empowering 
plaintiff  to  execute  a  mortgage  in  his  capacity  of  guardian;  but  the  question 
of  the  character  of  the  son's  title,  or  his  interest  in  the  realty,  was  not  in  is- 
sue nor  involved  in  the  proceedings  in  which  that  action  was  had.  They 
cannot,  therefore,  operate  as  an  estoppel  against  the  claim  of  plaintiff. 

4.  There  Is  no  estoppel  arising  from  the  conduct  of  plaintiff  for  the  reason 
that  the  evidence  shows  no  fraud,  representation,  or  concealment,  intended 
to  induce  defendant  to  do  any  act,  nor  was  any  act  done  by  reason  thereof. 
Defendant  did  not  change  his  condition  by  reason  of  the  conveyance,  and  he 
will  loose  nothing  in  which  he  has  a  right  by  reason  of  the  plaintiff's  con- 
duct. The  doctrine  of  estoppel,  therefore,  is  not  applicable  to  the  case.  See 
Bigelow,  Estop.  480  et  seq.;  Bisp.  Eq.  §§  281,  282;  Pom.  Eq.  Jur.  §  802. 

No  other  questions  arise  in  the  case.  We  reach  the  conclusion  that  the 
decree  of  the  district  court  vesting  the  title  of  the  real  estate  in  plaintiff  is 
correct,  and  ought  to  be  affirmed. 

BoTHROCE,  J.,  concurs  with  the  dissent. 


Fbansxin  v.  Titokerman  and  others. 

Filed  April  21,  1886. 

SPBcinc  Pebpobmakcb— Verbal  Peomisb— Part  Pbbfobmavob. 

Under  a  verbal  contract,  whereby  one  woman  promised  to  convey  her  property 
to  another  in  return  for  services  to  oe  performed  in  the  wa^  of  supporting  ner,  and 
caring  for  her  comfort,  proof  of  performance  of  such  service  is  proof  of  part  perform- 
ance, in  an  action,  after  the  death  of  the  promissor,  against  her  heirs  for  specific 
performance. 

Appeal  from  Black  Hawk  circuit  court. 

Action  in  equity  to  enforce  the  specific  performance  of  a  contract.  De- 
fendants are  the  heirs  at  law  of  Sarah  A.  Franklin,  who  died  seized  of  the 
property  in  question  on  the  ninth  day  of  October,  1884.  Sarah  A.  Franklin 
was  the  widow  of  Simeon  Franklin,  who  died  in  1881,  and  she  acquired  title 
to  the  property  by  a  conveyance  and  assignment  executed  by  her  husband  in 
1875.  She  was  the  second  wife  of  said  Simeon,  and  plaintiff  is  his  daughter 
by  the  first  wife.  By  the  conveyance  and  assignment  under  which  Sarah  A. 
held  the  property  the  husband  transferred  to  her  all  of  his  property,  personal 
and  real.  It  is  alleged  in  the  petition  that  these  conveyances  were  made 
upon  the  promise  by  Sarah  A.  that  she  would,  at  her  death,  reconvey  the 
property  to  plaintiff  and  her  brother,  who  were  the  only  children  of  said 
Simeon,  and  that  before  her  death  she  had,  in  part  performance  of  this  prom- 
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ise,  conveyed  a  portion  of  the  property  to  plaintiff's  brother.  It  is  also  averred 
that  after  the  death  of  Simeon  tlie  said  Sarah  A.  being  in  feeble  health,  and 
unable  to  care  for  herself  and  her  business,  promised  and  agreed  with  plain- 
tiff that,  in  consideration  that  she  would  remain  with  her  and  care  for  her 
and  her  property  during  the  balance  of  her  hfe,  she  would  convey  to  her,  be- 
fore her  death,  all  the  property  which  she  acquired  from  her  husband;  and 
that,  in  pursuance  of  this  promise  and  agreement,  plaintiff  did  remain  with 
and  nurse  and  care  for  her,  and  did  manage  and  care  for  her  business  and 
property,  up  to  the  time  of  her  death;  but  that  her  death  occurred  suddenly, 
and  the  agreement  to  make  the  conveyance  was  never  performed.  The  prayer 
of  the  petition  is  for  judgment  compelling  the  specific  performance  of  these 
two  agreements.  The  defendants  denied  the  making  of  the  contracts  alleged 
in  the  petition.  The  circuit  court  entered  judgment  as  prayed  for  in  the  pe- 
tition, and  defendants  appeal. 
Nichols  (&  Bumham,  for  appellants.   JBoirs,  Hunter  <fe  Boirs,  for  appellee. 

Reed,  J.  Counsel  for  plaintiff  do  not  claim  that  they  have  proven  a  con- 
tract between  Simeon  and  Sarah  A.  Franklin  for  the  conveyance  by  the  lat- 
ter of  the  property  to  plaintiff  and  her  brother;  but  they  claim  to  recover  on 
the  alleged  contract  between  plaintiff  and  Sarah  A.  Franklin  for  the  convey- 
ance by  the  latter  of  the  property  to  plaintiff  in  consideration  of  her  services 
in  nursing  and  caring  for  her,  and  in  attending  to  and  ciiring  for  her  busi- 
ness and  property.  The  alleged  contract  was  in  parol,  and  the  effort  of  plain- 
tiff has  been  to  take  the  case  out  of  the  statute  of  frauds  by  proving  a  part 
performance  of  the  agreement.  Counsel  do  not  disagree  as  to  the  rules  of 
law  applicable  to  the  case.  It  is  conceded  by  both  parties  that  before  plain- 
tiff will  be  entitled  to  recover  she  must  establish  the  alleged  parol  contract 
by  clear  and  unequivocal  testimony;  also  that  she  must  prove  that  the  acts 
relied  upon  as  a  part  performance  of  the  contract  were  done  in  pursuance  of 
it,  and  are  referable  exclusively  to  it.  It  is  insisted  by  counsel  for  defend- 
ants that  neither  the  making  of  the  contract  nor  its  part  pei*f  ormance  is  estab- 
lished by  the  qtmntum  or  character  of  evidence  required  by  these  rules. 

It  is  shown  by  evidence  which  we  regard  as  entirely  satisfactory  that  the 
said  Sarah  A.  Franklin,  after  the  death  of  her  husband,  admitted,  on  many 
occasions  and  to  a  number  of  different  witnesses,  that  she  had  promised 
plaintiff  that  if  she  would  not  get  married,  but  would  remain  with  her  and 
nurse  and  care  for  her,  during  her  life,  and  assist  her  in  caring  for  and 
managing  the  property,  she  would  convey  and  assign  the  property  to  her. 
These  admissions  are  competent  and  entirely  satisfactory  evidence  of  an  offer 
by  Sarah  A.  Franklin  to  enter  into  substantially  such  an  agreement  with 
plaintiff  as  is  alleged  in  the  petition.  But  to  establish  the  alleged  contract, 
plaintiff  must  prove,  not  only  the  offer  by  her  step-mother  to  enter  into  the 
agreement,  but  an  acceptance  by  her  of  that  offer.  It  must  be  shown  that 
there  was  a  mutual  agreement. 

It  must  be  admitted  that  there  is  an  entire  absence  of  direct  and  positive 
evidence  of  an  agreement  by  plaintiff  to  accept  the  terms  of  the  offer  made 
by  Mrs.  Franklin.  We  think,  however,  that  the  facts  and  circumstances 
proven  lead  necessarily  to  the  conclusion  that  there  was  an  acceptance  by  her 
of  the  terms  of  the  offer.  Plaintiff  was  about  27  years  old  when  her  father 
died.  It  is  shown  that  she  is  a  capable  and  very  industrious  woman.  For 
a  number  of  years  before  his  death  her  father  was  in  bad  health,  and  was 
incapable  of  doing  much  work,  or  of  giving  much  attention  to  his  business. 
The  real  estate  in  controversy  is  a  farm  which  the  father  had  owned  for 
many  years  before  the  conveyance  to  his  wife.  The  family  lived  on  this 
farm  and  the  personal  property  assigned  to  Mrs.  Franklin  wiis  the  stock  and 
implements  upon  it.  During  the  incapacity  of  her  father,  plaintiff  aided  her 
step-mother  in  the  management  of  the  farm  and  in  the  care  of  the  stock  upon 
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it.  She  did  much  more  out-door  work  upon  the  farm  than  is  ordinarily  done 
\>j  farmer's  daughters;  and,  in  addition  to  this,  she  assisted  in  the  household 
duties.  After  the  death  of  her  father  she  remained  upon  the  farm,  and  con- 
tinued to  render  services  of  the  same  character  up  to  the  time  of  the  death  of 
the  step-mother.  The  step-mother  was  quite  old,  and  during  a  portion  of  this 
time  was  in  delicate  health,  requiring  a  good  deal  of  personal  attention. 
Plaintiff  gave  her  this  attention  in  addition  to  her  other  services,  and  by  her 
eare  and  kindness  added  greatly  to  her  comfort.  It  is  not  shown  that  she 
-ever  received  anything  by  way  of  compensation  for  these  services.  She  re- 
ceived her  board  during  the  time,  and  we  presume  her  clothing  also;  but  we 
are  satisfied  that  she  was  capable  of  earning  much  more  than  this,  and  that 
her  services  actually  were  worth  much  more.  Her  conduct  in  remaining  on 
the  place  between  the  time  when  she  attained  her  majority  and  the  deatli  of 
her  father,  and  in  rendering  the  arduous  services  she  has  shown  to  have  ren- 
dered during  that  time,  can  be  accounted  for  on  the  ground  that  she  put  her- 
self under  a  sense  of  natural  obligation  to  him.  But  her  conduct  after  his 
death  cannot  be  accounted  for  on  any  such  ground.  She  was  under  neither 
natural  nor  legal  obligation  to  continue  in  the  service  of  the  step-mother. 
She  was  capable  of  earning  much  more  than  a  mere  livelihood,  and  this  she 
could  have  done  in  the  performance  of  labor  much  less  arduous  than  that  she 
continued  to  perform.  We  cannot  presume  that  she  continued  to  wear  out 
her  life  for  nearly  four  years  in  that  hard  service  merely  for  the  benefit  of  one 
to  whom  she  owed  no  duty.  It  would  be  against  both  reason  and  experience 
to  do  so.  The  only  reasonable  presumption,  from  the  circumstances,  is  that 
she  had  accepted  the  terms  of  her  step-mother's  offer,  and  that  she  rendered 
the  services  in  pursuance  of  her  agieement.  To  our  minds,  then,  the  evi- 
dence clearly  and  satisfactorily  establishes  both  the  making  of  the  alleged 
contract,  and  the  rendering  of  the  services  in  pursuance  of  that  agreement. 
The  judgment  of  the  circuit  court  will  therefore  be  affirmed. 


Van  Vrankin  v.  Wisconsin,  I.  &  N.  Ry.  Co. 

Filed  April  21,  1886. 

Railroadb-»-Location  of  Crossing— Selection  by  Land-Owner. 

Under  section  1286  of  the  Code,  relative  to  the  condition  imposed  upon  railroads 
in  locating  crossings  upon  private  property  over  which  the  lines  of  said  roads  are  con- 
structed, tne  rnle  is  that  the  land-owner  shall  select  the  place  for  such  crossing,  and 
the  only  limitation  npon  such  land-owner  in  exercising  this  privilege  is  that  the 
selection  must  be  reasonable. 

Appeal  from  Marshall  circuit  court. 

The  defendant  constructed  its  line  of  railway  through  the  plaintiff's  farm. 
After  the  road  was  completed  the  plaintiff  pointed  out  to  the  defendant  the 
place  where  he  desired  his  farm  crossing  to  be  made.  The  defendant  failed 
and  refused  to  make  a  crossing  at  the  point  indicated,  but  constructed  one  at 
another  place.  The  plaintiff  seeks,  by  this  action,  to  compel  the  defendant 
,  to  make  the  crossing  at  the  place  selected  by  him.  There  was  a  trial  by  the 
court,  and  an  order  was  made  that  a  writ  in  the  nature  of  a  mandamtts  issue, 
commanding  the  defendant  to  construct  a  crossing  as  prayed  in  plaintiff's  pe- 
tition, and  at  the  point  designated  therein.    Defendant  appeals. 

Parker  <&  Childs  and  Hubbard^  Clark  &  Dawley,  for  appellant.  Caswell 
4&  Meeker,  for  appellee. 

BoTHROCK,  J.  Section  1286  of  the  Code  is  as  follows:  "When  any  person 
owns  land  on  both  sides  of  any  railroad,  the  corporation  owning  the  same 
shall,  when  requested  so  to  do,  make  and  keep  in  good  repair  one  cattle-guard 
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and  one  caaseway,  or  other  adequate  means  of  crossing  the  same,  at  such 
reasonable  place  as  may  be  designated  by  the  owner. " 

The  owner  of  the  land  is  authorized  by  this  statute  to  designate  the  place 
where  the  crossing  shall  be  m^e,  and  the  limitation  put  upon  his  choice  of 
locations  is  that  the  place  designated  shall  be  a  reasonable  one.  The  question 
determined  by  the  circuit  court  was  that  the  plaintiff  designated  a  reasonable 
place.  We  think  the  evidence  fully  supports  the  order  of  the  court.  It  is 
quite  satisfactorily  shown  that  the  crossing  constructed  by  the  defendant  is 
not  an  adequate  means  of  crossing  the  railroad.  It  is  constructed  at  a  point 
where  it  cannot  be  conveniently  approached  without  crossing  over  low, 
swampy  ground,  which  is  almost  impassable.  The  railroad  runs  through  a 
cut  or  excavation  the  greater  part  of  the  way  on  plaintiff's  farm.  There  is  a 
cut  at  the^point  where  the  plaintiff  directed  the  crossing  to  be  made.  There 
is  a  conflict  in  the  evidence  as  to  the  excavation  necessary  to  be  made  in  the 
banks  to  bring  the  crossing  down  sufficiently  to  be  adequate  for  the  use  of 
the  plaintiff.  The  defendant  contends  that  the  excavation  required  would  be 
such  as  to  be  a  very  great  injury  to  the  railroad,  for  the  reason  that  it  w^ould 
serve  the  purposes  of  a  ditch,  and  drain  the  surface  water  from  the  land  down 
on  the  bed  of  the  railroad,  and  that  the  excavation  necessary  for  the  crossing 
would  be  so  deep  as  to  prevent  the  train-men  from  seeing  teams  and  persons 
approaching  the  track  in  time  to  avoid  accidents.  On  the  other  hand,  the 
plaintiff  contends  that  an  adequate  crossing  can  be  made  at  the  place  selected 
by  him  with  a  very  slight  excavation.  He  avers  in  his  petition  that  it  "is  a 
reasonable  place  for  the  construction  of  said  crossing,  and  not  requiring  an 
excavation  of  over  two  and  half  feet  at  the  edge  of  the  cut,  and  could  be  con- 
structed at  small  expense  and  with  little  labor."  This  allegation  finds  sup- 
port in  the  evidence,  and  the  court  ordered  the  defendant  to  construct  a  cause- 
way or  crossing  as  prayed  in  plaintiff's  petition.  In  our  opinion,  the  judg- 
ment and  order  ought  not  to  be  disturbed. 

Some  question  is  made  by  counsel  for  appellant  upon  rulings  made  by  the 
court  upon  the  competency  of  certain  evidence.  We  discover  no  error  in  any 
of  the  rulings  complained  of.    Affirmed. 


Ellis  v.  State  Ins.  Co. 

Filed  April  21,  1886. 

1.  Appeal— Decibionb— Force  as  Authorities. 

The  rulings  of  a  court  of  final  appellate  jurisdiction  in  a  given  case  become  the 
law  of  the  case  in  all  future  trials. 

2.  Same— Adjudicated  Points  op  Law— Substantial  Character. 

A  point  of  law  once  adjudicated  by  the  supreme  court  is  final,  and,  upon  its 
presentation  a  second  time,  the  first  adjudication  is  not  to  be  chanjged  merely  be- 
cause of  a  new  or  more  ingenious  argument  being  offered  by  the  party  advocating 
the  change. 

3.  Fire  Insurance— Policy— Condition— Incumbrances— AsBiowMENT—AasioNBE,  how 

Bound. 

When,  in  a  policy  of  insurance,  there  appears  the  condition,  **  If  the  title  of  the 
property  is  incumbered,  this  policy  shall  be  void;"  upon  an  assignment  of  the  pol-  . 
icy,  with  the  consent  of  the  insurance  company,  such  condition  is  imported  mto 
the  new  contract,  and  the  assignee  is  bound  by  it. 

4.  Same— Receipt  of  Premium  after  Knowledge  op  Forfeiture— Waiter— Proof. 

The  receipt  by  an  insurance  company  of  a  premium  after  knowledge  of  forfeit- 
ure is  a  waiver  of  the  forfeiture ;  but  such  knowledge  must  be  proved  before  the 
waiver  can  be  established. 
6.  Same— Assignment  of  Policy— Assent  of  Company— Implied  Waiver. 

By  assenting  to  the  assignment  of  a  policy,  in  which  appears  a  condition  against 
incumbrances,  it  cannot  be  implied  that  the  Insurance  company  waiveu  the  for- 
feiture consequent  upon  a  breach  of  such  condition. 

Beck  and  Reed,  JJ.,  dissent. 
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Appeal  from  Appanoose  circuit  court. 

Action  upon  a  policy  of  fire  insurance  issued  by  the  defendant  to  E.  R. 
Ellis  &  Co.,  assignors  of  the  plaintiif.  There  was  a  trial  to  the  court,  and 
judgment  was  rendered  for  the  plaintiff.    The  defendant  appeals. 

George  O,  Wright  and  /.  B.  Johnson^  for  appellant.  Tannehill  <&  FeCy 
for  appellee. 

Adams,  C.  J.  1.  This  case  is  before  us  upon  a  second  appeal.  The  first  opin- 
ion is  reported  in  61  Iowa,  577,  and  16  N.  W.  Rep.  744.  The  question  raised 
in  that  case  was  as  to  whether  the  court  erred  in  excluding  evidence  offered 
by  the  defendant  of  a  mortgage  upon  the  property,  placed  upon  it  by  the 
plaintiff's  assignors,'  and  remaining  until  after  the  loss.  This  court  held  that 
the  evidence  should  have  been  admitted.  The  ruling  was  based  upon  the 
fact  that  the  policy  provided  that  "  if  the  title  of  the  property  is  *  *  *  in- 
cumbered, *  *  *  this  policy  shall  be  void;'*  and  it  was  held  that  amort- 
gage  would  be  an  incumbrance  of  the  title,  and  would,  according  to  the  term  of 
the  policy,  render  it  void.  Upon  the  second  trial  the  evidence  was  admitted, 
and  showed  conclusively  that  there  was  a  mortgage  upon  the  property,  placed 
upon  it  by  the  plaintiff's  assignors,  and  remaining  until  after  the  loss.  The 
plaintiff  contends,  however,  that  the  policy  is  not  void.  He  calls  our  atten* 
tion  to  the  fact  that  the  plaintiff  holds  the  policy  by  assignment  with  the  as- 
sent of  the  company,  and  that  the  mortgage  was  not  executed  by  himself, 
but  his  assignors.  His  position  is  that  he  should  not  be  affected  by  their  act, 
because  when  the  policy  was  assigned  a  new  contract  arose,  and  nothing  has 
since  occurred  to  avoid  the  policy. 

The  fact  of  the  assignment  with  the  assent  of  the  company  appeared  upon 
the  former  triaL  If  it  should  have  the  effect  which  the  plaintiff  contends  it 
should  have,  then  the  court,  upon  the  former  trial,  was  coiTect  in  excluding 
the  evidence  of  the  mortgage,  because  it  was  immaterial  whether  the  plain- 
tiff's assignors  had  executed  a  mortgage  or  not.  Evidence  which  we  held 
was  wrongly  excluded  we  are  now  asked  to  viitually  hold  was  rightly  ex- 
cluded, and  we  are  asked  to  hold  this,  not  by  reason  of  any  new  fact  which 
is  put  into  the  case,  but  by  reason  of  a  new  legal  position  taken  by  the  plain- 
tiff's counsel.  We  are  asked  now  to  virtually  hold  that  the  evidence  was 
rightly  excluded,  in  contravention  of  our  former  ruling,  because  the  plain- 
tiff's counsel  have  devised  a  better  argument  for  excluding  it. 

It  is  true,  upon  the  last  trial,  the  evidence  was  admitted,  but  the  court,  in 
rendering  judgment  for  the  plaintiff,  refused  to  give  effect  to  it,  and  might 
as  well  have  excluded  it.  It  is  well  settled  that  the  rulings  of  a  court  of  final 
appellate  jurisdiction  in  a  given  case  become  the  law  of  the  case  in  all  future 
trials.  The  defendant  contends  that  that  rule  should  be  applied  here,  though 
the  precise  reason  now  urged  for  excluding  the  evidence,  or  what  is  the  same 
thing,  for  refusing  to  give  effect  to  it,  was  not  urged  before. 

The  question  presented  is  not  entirely  free  from  difficulty.  Possibly,  if  it 
were  necessary  to  rule  upon  it,  we  might  feel  constrained  to  sustain  the  de- 
fendant; but  we  have  to  say  that  it  appears  to  us  that  the  additional  reason 
now  urged  by  the  plaintiff  for  regarding  the  evidence  of  the  mortgage  as  im- 
material is  as  unsound  as  the  one  before  urged.  The  plaintiff's  position  is 
that  notwithstanding  the  provision  of  the  policy  that  it  shall  be  void  if  there 
is  an  incumbrance  upon  the  property,  it  shall  not  be  void  in  the  hands  of  an 
assignee  if  the  company  assents  to  the  assignment.  This  position  is  based 
upon  the  idea  that  at  the  time  of  the  assignment  a  new  contract  arose.  It 
may  be  conceded  that,  in  a  certain  sense,  a  new  contract  arose.  It  could  not 
be  otherwise  where  a  new  party  is  introduced.  But  that  is  not  a  material 
consideration.  What  we  have  to  determine  is,  what  was  the  new  contract? 
and  whether,  under  such  contract,  the  plaintiff  is  entitled  to  recover. 

When  the  plaintiff  took  an  assignment  of  the  policy,  all  its  terms  and  con- 
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ditions  were  imported  into  the  new  contract,  and  it  became  one  of  the  con- 
ditions of  the  new  contract  that  "if  the  title  of  the  property  is  *  *  *  in- 
cumbered *  *  *  this  policy  shall  be  void."  The  plaintiff ,  as  assignee  of 
the  policy,  became  a  party  to  such  condition  just  as  essentially  as  his  assign- 
ors did  when  the  policy  was  first  issued.  The  condition  pertained  to  the 
character  of  the  risk  as  it  then  was  or  should  be  thereafter.  The  parties  orig- 
inally insured  virtually  agreed  that  if  there  was,  at  the  time  the  policy  was 
issued,  or  should  be  thereafter,  an  incumbrance  upon  the  property,  they 
should  not,  in  case  of  loss,  be  entitled  to  recover.  This  was  the  construction 
pliiced  upon  the^ondition  at  the  former  hearing,  and  it  is  undoubtedly  correct. 
When  the  plaintiff,  as  assignee  of  the  policy,  became  a  party  to  the  condition, 
he  virtually  agreed  that  if  there  was  then,  or  should  thereafter  be,  an  incum- 
brance upon  the  property,  he  should  not,  in  case  of  loss,  be  entitled  to  re- 
cover. We  do  not  say  that  the  mere  act  of  the  parties  originally  insured  in 
casting  an  incumbrance  upon  the  property  vitiated  it  in  the  hands  of  the  as- 
signee. He  did  not  agree  that  his  assignors  had  not  incumbered  the  prop- 
erty. His  agreement  was  that  it  was  not  t?ien  incumbered,  and  should  not 
be  during  the  remaining  life  of  the  policy.  If  the  policy  had  not  been  as- 
signed, and  the  action  had  been  brought  by  the  parties  originally  insured, 
their  mere  act  in  casting  an  incumbrance  upon  the  property  would  undoubt- 
edly have  constituted  a  good  defense.  But  as  against  the  assignee  the  de- 
fense is  not  based  solely  upon  that.  The  gist  of  the  defense  is  that  the  in- 
cumbrance was  allowed  to  remain^  and  affect  the  risk,  under  the  new  con- 
tract. If  it  had  been  removed  before  or  at  the  time  of  the  commencement  of 
the  new  contract,  the  Ciise  would  undoubtedly  have  been  different.  The  as- 
signee could  not  be  regarded  as  agreeing  as  to  what  the  risk  had  been  there- 
tofore, but  as  to  what  it  was  then,  and  should  be  from  that  time  forward. 
The  company  had  been  paid  for  canning  a  risk  upon  unincumbered  property. 
The  premium,  we  may  presume,  had  been  graduated  accordingly.  The  same 
rate  continued.  From  the  commencement  of  the  new  contract  the  company 
was  bound  to  carry  that  risk,  and  only  that. 

The  plaintiff  relies  upon  Ellis  v.  Council  Blvffs  Ins,  Co,,  64  Iowa,  510;  S. 
C.  20  X.  W.  Rep.  782.  It  was  held  in  that  case  that  where  a  new  contract 
arises  by  reason  of  the  assignment  of  a  policy  of  insurance,  the  assignee  is 
not  affected  by  the  acts  of  the  assignor.  While  we  see  no  reason  to  change 
our  view  as  expressed  in  that  case,  the  doctrine  should  not  be  understood  as 
having  the  scope  for  which  the  plaintiff  contends.  In  that  case  the  defend- 
ant set  up  a  fraudulent  statement  as  made  by  the  insured  at  the  time  be  made 
his  application  for  the  insurance.  Now,  as  a  new  contract  aiose,  which  new 
contract  was  not  obtained  by  fraud,  it  was  thought  that  it  should  not  be  held 
to  be  void.  The  assignee  was  not  only  not  guilty  of  any  fraud,  but  could  not 
be  presumed  to  have  knowledge  of  the  assignor's  fraud,  nor  to  be  in  fault  for 
want  of  knowledge  of  it.  Besides,  in  that  case,  there  was  nothing  tending 
to  show  that  the  risk  at  the  time  of  the  assignment  was  greater  than  the 
company  undertook  to  carry.  The  fraud  set  up  was  that  there  was  a  false 
statement  in  respect  to  the  property  being  free  from  incumbrance.  But  there 
was  nothing  tending  to  show  that  at  the  time  of  the  assignment,  at  which 
time  the  new  contract  arose,  the  property  was  not  free  from  incumbrance. 
The  case  is  not  different  in  principle  from  one  where  there  is  a  promissory 
warranty  against  a  specified  use.  A  breach  of  the  warranty  arising  from  a 
prohibited  use  which  had  been  discontinued  before  assignment,  and  not  longer 
affecting  the  risk,  should  not  be  held  to  vitiate  the  policy  in  the  hands  of  the 
assignee,  under  the  new  contract.  It  is  true,  the  terms  of  the  policy,  includ- 
ing the  promissory  warranty  against  the  specified  use,  should  be  regarded  as 
forming  a  part  of  the  new  contract;  but,  then,  the  promissory  warrjinty, after 
the  new  contract  arises,  is  merely  that  of  the  assignee,  and  if  he  is  not  guilty 
of  a  breach  of  it,  the  new  contract  is  not  forfeited.    So,  too,  there  is  another 
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class  of  cases  where  the  act  complained  of  is  the  act  of  the  assignor,  done 
after  the  assignment.  Of  this  class  is  Foster  v.  Equitable  Mut,  Fire  Ins,  Co,, 
2  Gray,  216.  The  assignor's  act,  done  after  the  new  contract  arose,  could 
not  be' deemed  a  breach  of  the  new  contract,  for  reasons  too  obvious  to  require 
any  discussion. 

In  the  case  at  bar  what  is  complained  of  is  a  subsisting  incumbrance,  and 
that  was  provided  against  as  much  by  the  new  contract  as  by  the  old.  The 
assignee  became  a  party  to  the  stipulation  or  condition  that  there  should  be 
no  incumbrance  upon  the  property.  The  breach,  then,  which  forfeits  the 
contract  is  his  breach.  If  the  incumbrance  had  been  removed  before  assign- 
ment, so  that  there  was  nothing  to  complain  •f  except  the  act  of  the  assignor, 
which  had  spent  its  force  and  had  become  inoperative  as  affecting  the  risk 
under  the  new  contract,  the  case  would  have  fallen  under  the  rule  as  recog- 
nized in  Ellis  V.  Council  Bluffs  Ins,  Co.,  above  cited. 

The  plaintiff  has  much  to  say  about  a  waiver.  He  contends  that  the  com- 
pany, by  consenting  to  the  assignment,  should  be  held  to  have  waived,  not 
only  the  forfeiture  caused  by  the  act  of  the  assignor  in  placing  the  incum- 
brance upon  the  property,  but  should  be  held  to  have  waived  the  incumbrance 
itself  as  a  subsisting  incumbrance,  which,  more  properly  stated,  would  be  a 
waiver  of  one  of  the  provisions  of  the  new  contract.  It  is  not  necessary  to 
set  out  all  the  objections  which  might  be  urged  to  this  position.  If  the  pro- 
vision against  a  subsisting  incumbrance  was  waived,  then  all  similar  provis- 
ions were  waived.  It  may  be  conceded  that  if  the  company  received  any 
new  consideration  with  knowledge  of  a  forfeiture  that  would  be  a  waiver  of 
the  forfeiture.  No  insurance  company  should  take  the  money  of  the  insured 
if  at  the  same  time  it  Intends  to  repudiate  the  policy.  It  is  a  familiar  doc- 
trine that  the  receipt  of  a  premium  after  knowledge  of  forfeiture  is  a  waiver 
of  the  forfeiture.  But  there  is  no  pretense  that  the  company  had  knowledge 
of  the  incumbrance.  The  most  that  is  claimed  is  that  when  the  ccmpany  was 
applied  to  for  its  consent  to  the  assignment  the  company  should  have  ascer- 
tained whether  there  was  an  incumbrance  or  not  before  consenting  to  the  as- 
signment. But,  in  our  opinion,  there  is  no  warrant  for  holding  such  rule, 
and  it  would  unquestionably  work  great  mischief  if  we  should  hold  it.  The 
defendant  probably  does  business  in  every  county  in  Iowa.  It  is  not  practica- 
ble for  it  to  ascertain  what  incumbrances  exist  upon  all  insured  property,  re- 
corded and  unrecorded. 

The  plaintiff  endeavors  to  base  an  argument  upon  the  alleged  fact  that  the 
company  received  a  consideration  for  its  consent;  but  the  fact  is  otherwise. 
It  is  said  that  by  reason  of  the  consent  the  company  was  allowed  to  retain 
the  unearned  premium ;  but  the  unearned  premium  had  already  been  for- 
feited. 

The  plaintiff  has  something  to  say  about  the  fraud  of  the  defendant  in  mak- 
ing this  defense,  but  he  knows  very  well  that  he  is  seeking  to  impose  upon 
the  defendant  a  liability  for  a  risk  greater  than  it  ever  consciously  assumed, 
and  greater  than  it  was  ever  paid  for. 

We  think  that  the  judgment  must  be  reversed. 

Beck,  J.,  (dissenting,)  In  my  opinion,  the  defendant  in  this  case  cannot 
set  up  as  a  defense  to  the  action  brought  by  the  assignee  of  the  policy  the  fact 
that  the  property  insured  was  incumbered  by  mortgage  executed  by  the  as- 
signor of  the  policy, — ^the  party  originally  insured.  I  base  my  conclusion 
upon  these  grounds: 

1.  It  is  a  rule,  supported  by  authority,  that  the  assignment  of  a  policy 
creates  between  the  underwriter  and  assignee  a  new  contract,  which  is  not 
affected  prejudically  by  acts  of  the  party  to  whom  the  policy  was  issued. 
Under  this  rule,  acts  of  such  party  do  not  forfeit  the  conditions  of  the  policy 
in  the  hands  of  an  assignee  when  such  acts  would  have  that  effect  had  the 
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policy  not  been  assigned.  Ellis  v.  Cotmcil  Bluffs  Ins.  Co.,  64  Iowa,  607 ;  S.  C. 
20  N.  W.  Rep.  782 ;  Foster  v.  Insurance  Co.,  2  Gray,  216 ;  City  Fire  Insnrance 
Co,  V.  Mark,  45  111.  482.  Counsel  for  defendant  cite,  in  opposition  to  the 
rule,  Ellis  v.  StaU  Ins.  Co.,  61  Iowa,  577;  S.  C.  16  N.  W.  Bep.  744.  They 
insist  that  because  the  opinion  in  that  case  shows  that  the  policy  was  as- 
signed, and  yet  holds  that  evidence  of  an  incumbrance  put  upon  the  prop- 
erty by  the  assignor,  the  original  assured,  was  erroneously  excluded,  the 
decision  is  in  conflict  with  the  rule.  But  this  point  was  not  in  the  case,  and 
the  rule  was  not  brought  in  question  or  referred  to  in  the  opinion.  It  seems 
the  evidence  was  objected  to  only  upon  the  ground  that  the  conditions  of  the 
X)olicy  provided  against  the  transfer  or  change  of  the  title  of  the  property,  and 
that  the  mortgage  sought  to  be  introduced  in  evidence  did  not  incumber  the 
title,  but  was  nothing  more  than  a  lien  upon  the  property.  The  rule  under 
consideration  is  not  questioned  or  referred  to  in  the  opinion.  The  decision 
cannot  be  cited  as  in  conflict  with  it. 

The  rule  is  supported  by  the  following  cogent  reasons:  The  assignee  being 
ignorant  of  the  existence  of  the  ground  of  forfeiture,  perpetrated  no  fraud 
upon  the  underwriter,  and  practiced  no  deceit  or  concealment.  He  sought 
indemnity  against  loss  by  fire,  which  it  is  the  business  of  the  insurance  com- 
pany to  give.  He  could  have  caused  the  policy  to  be  canceled,  and  a  new 
one  to  be  issued,  the  return  premium  being  paid  by  the  company.  In  oixler 
to  avoid  labor  and  inconvenience  to  the  company,  this  course  was  not  pur- 
sued, but  the  policy  was  assigned,  from  which  the  assignee  expected  to  ob- 
tain the  indemnity  sought.  He  was  ignorant  of  any  ground  upon  which 
the  policy  could  be  invalidated.  It  may  be  that  the  underwriter  was  also 
ignorant;  but  he  had  it  in  his  power  to  discover  the  existence  of  anything 
which  would  defeat  the  policy.  Without  pursuing  a  course  of  inquiry  which 
would  have  resulted  in  disclosing  the  ground  of  invalidity  of  the  policy,  he 
treated  it  as  valid,  and  by  his  action  induced  the  assignee  to  rely  upon  it  as 
indemnity.  But  it  may  be  said  that  the  assignee,  as  well  as  the  underwriter, 
could  have  made  the  inquiry  as  to  the  validity  of  the  policy.  That  is  true, 
but  there  is  no  reason  why  he  should  have  pursued  such  inquiries  after  find- 
ing that  the  underwriter  treated  the  policy  as  valid. 

It  must  be  remembered  that  an  assignment  is  not  valid  except  the  assent 
thereto  of  the  company  issuing  the  policy  is  given  through  its  agent  or  other- 
wise. When  such  assent  is  given,  the  policy  becomes  a  contract  with  the  as- 
signee. He  is  authorized  to  believe  that  the  insurance  company  in  thus  en- 
tering into  a  contract  with  him  by  virtue  of  the  assignment  binds  itself  to 
afford  the  indemnity  he  seeks.  It  cannot,  therefore,  set  up  as  a  defense  to  the 
policy  any  cause  of  invalidity  existing  before  the  assignment,  in  the  absence 
of  fraud,  deceit,  or  concealment  on  the  part  of  the  assignee. 

2.  It  becomes  necessary  to  inquire  whether  the  fact  that  neither  the  defend- 
ant nor  its  agent  had  knowledge  of  the  incumbrance  existing  at  the  time  of 
the  assignment  of  the  policy  takes  the  case  from  the  operation  of  this  rule. 
It  may  be  remarked,  preliminary  to  the  consideration  of  this  question,  that  as 
the  plaintiff,  the  assignee  of  the  policy,  had  no  knowledge  of  the  incumbrance, 
the  case  would  not  be  withdrawn  from  the  rule  on  the  ground  of  fraud  on 
the  part  of  plaintiff,  if  it  otherwise  is  applicable  to  the  case.  The  rule  recog- 
nizes the  assignment  of  a  policy  as  creating  a  new  contract.  By  this  is  meant 
that  a  new  contract  of  insurance  arises  upon  the  execution  of  the  assignment. 
The  company  contracts  with  a  new  party.  The  underwriter  is  the  same  in 
the  new  and  in  the  old  contract,  but  the  insured  in  the  two  contracts  is  not 
the  same.  The  subject  of  the  insurance — the  property  covered  by  the  policy 
— is  the  same  in  both  contracts;  and  it  is  very  plain  that  the  terms  of  the  two 
contracts  are  the  same,  being  expressed  in  each  case  by  the  policy.  We  think 
upon  these  points  there  can  be  no  doubt. 

It  cannot  be  doubted  that  a  violation  of  the  conditions  of  the  policy  which 
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would  render  it  void  in  the  hands  of  the  party  originally  insured  would  not 
defeat  the  new  contract — the  new  policy,  for  it  may  be  so  called — which 
arises  upon  the  assignment  of  the  instrument.  The  assignment  creates  a 
new  contract.  It  would  be  absurd  to  say  that  such  new  contract  is  rendered 
void  by  an  act  done  before  it  was  made.  If  that  were  so,  it  would  never  ex- 
ist as  a  contract;  the  instant  the  assignment  would  be  made  the  new  contract 
would  be  destroyed.  It  would  be  still-born;  indeed,  it  would  never  have  an 
embryo  existence.  But  the  law  contemplates  that  the  company,  by  assenting 
to  the  assignment,  revives  the  policy  which  has  been  avoided  by  prior  acts; 
or,  more  properly,  it  enters  into  a  new  contract,  which  is  expressed  by  the 
language  of  the  old  and  void  policy.  The  old  contract  being  void,  passed 
away;  the  new  one  is  called  into  existence,  and  clothed  with  the  drapery  of 
words  formed  for  the  old  one.  In  plainer  language,  the  parties,  in  entering 
into  the  new  contract,  adopted  the  language  of  the  old.  Strictly,  there  was 
no  waiver  of  forfeiture  of  the  policy  by  the  assignment.  It  may  be  regaided 
as  void,  as  between  the  original  parties.  As  between  the  company  and  as- 
signee, it  was  used  to  express  the  new  contract. 

I  will  now  proceed  to  apply  these  doctrines  to  the  facts  of  the  case  before 
me.  The  incumbrance  fell  upon  the  property  after  the  policy  was  originally 
executed.  Under  the  condition  of  the  instrument  it  became  void.  That  con- 
dition is  in  this  language:  '*If  the  title  of  the  property  is  transferred,  in- 
cumbered, or  changed,"  the  policy  shall  be  void.  Under  this  condition,  the 
policy,  when  the  incumbrance  was  put  upon  the  property,  became  void.  It 
will  be  observed  that  this  condition  is  not  against  prior  or  existing  incum- 
brances. It  is  against  future  incumbrances.  The  new  contract  of  insur- 
ance between  the  company  and  the  assignee  would  not  be  avoided  by  an  ex- 
isting incumbrance.  Only  an  incumbrance  that  should  fall  on  the  property 
after  the  assignment  creating  the  new  contract  would  have  such  effect.  It 
therefore  clearly  appears  that  the  contract  of  insurance  existing  between  de- 
fendant and  the  plaintiff  is  not  affected  by  the  incumbrance. 

3.  It  does  not  appear  from  the  record  that  the  application  for  insurance  by 
the  assignor  of  the  policy  contained  any  representation  as  to  non-existence 
of  incumbrances.  We  need  not,  therefore,  inquire  what  effect  such  repre- 
sentations would  have  upon  the  contract  with  the  assignee.  It  would  seem, 
however,  that  if  there  were  such  representations  by  the  assignor,  they  could 
not  affect  the  new  contract  of  insurance  with  the  assignee  for  at  least  two 
reasons:  (I)  The  representations,  if  made,  were  true,  for  the  incumbrance 
fell  on  the  property  after  the  policy  was  originally  executed;  (2)  the  as- 
signee, in  entering  into  the  new  contract,  made  no  representations  of  the 
non-existence  of  incumbrances.  The  covenant  against  existing  incumbrances 
was  not  violated  by  the  assignor,  and  was  not  entered  into  by  the  assignee. 
If  there  was,  in  fact,  such  a  covenant  in  the  application,  it  does  not  affect  the 
policy  in  the  hands  of  the  assignee. 

The  foregoing  considerations  lead  me  to  the  conclusion  that  the  Judgment 
•of  the  circuit  court  ought  to  be  affirmed. 

Bebd,  J.»  concurs  in  this  dissent. 
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Gardner  d.  Burlington,  C.  B.  &  N.  R  Co. 

Filed  April  21.  1886. 

1.  Appeal — Record — CSobbectionb — Goubt  Below. 

Records  which  are  the  basis  of  appeals  to  the  supreme  court,  if  defectiye  or  not 
correct,  must  be  corrected  in  the  court  below. 

2.  Same — ^Tbanscbipt — Impeachment— Extrinsic  Evidence. 

The  transcript  is  the  authoritative  record  in  the  supreme  court,  and,  after  being^ 
certified  in  said  court,  it  cannot  be  impeached  by  certincate  of  the  clerk  of  the  court 
below,  or  by  any  extrinsic  evidence. 
8.  Exceptions— Bill  or  Exobptions— Bkeletoit  Bill— Action  or  Glbkc  in  Filling  ix 
Evidence. 

A  bill  of  exceptions  prepared  in  skeleton  form,  with  specific  directions  to  the 
clerk  of  court  to  fill  in  the  evidence,  from  the  reporter's  xiot^  on  file  in  the  court, 
is  not  subseq^uently  bad  on  that  account,  the  clerk  having  acted  strictly  in  obedience 
to  the  directions. 
4.  Tbial— Instbucti^nb— Faoxb  not  in  Evidenob. 

It  is  error  to  instruct  the  jury  upon  a  state  of  facts  that  finda  no  support  in  the 
evidence. 

Appeal  from  Johnson  circuit  court. 

The  plaintiff  seeks  in  this  action  to  recover  damages  of  the  defendant,  and» 
as  the  ground  of  bis  claim,  he  avers,  in  substance,  that  while  crossing  the  de- 
fendant's railroad  track  with  a  team  of  horses  and  sled  the  employes  of  de- 
fendant negligently  ran  a  train  of  cars  against  the  team  and  vehicle  to  whicli 
they  were  attached,  and  killed  one  of  the  horses,  seriously  injured  another, 
and  inflicted  upon  plaintiff  a  great  personal  injury.  There  was  the  usual  de- 
fense, denying  the  alleged  negligence,  and  averring  that  the  plaintiff  has  no 
right  to  recover,  because  of  his  contributory  negligence.  A  trial  by  jury  re- 
sulted in  a  verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 

S.  K,  Tracy  and  Boal  &  Jackson,  for  appellant,  Burlington,  C.  R.  &  X.  R. 
Co.    Milton  Remley  and  S.  H,  Fairall,  for  appellee,  H.  M.  Gardner. 

RoTHROCK,  J.  1.  Counsel  for  appellee  attack  the  records  in  the  case,  and 
they  move  to  dismiss  the  appeal,  and  to  strike  the  evidence  from  the  abstract, 
because  they  claim  that  it  was  not  preserved  by  a  bill  of  exceptions.  They 
make  a  number  of  points  under  these  motions.  One  of  the  objections  is  that 
the  service  of  the  notice  of  appeal  is  in  the  handwriting  of  the  deputy  clerk 
of  the  circuit  court.  To  sustain  this  objection  to  the  record  they  have  caused 
the  origrinal  notice  of  appeal  to  be  deposited  in  this  court  with  a  certificate  of 
the  clerk  to  the  effect  that  the  name  of  the  clerk  was  signed  by  the  deputy. 
We  have  repeatedly  held  that  records  which  are  the  basis  of  appeals  t-o  this 
court,  if  defective  or  not  correct,  must  be  corrected  in  the  court  below.  The 
transcript  is  tlie  authoritative  record  in  this  court,  and  after  being  certified 
here  it  cannot  be  impeached  by  certificates  of  the  clerk  of  the  court  below,  or 
by  any  extrinsic  evidence.  We  do  not  determine  whether  a  deputy-clerk  may 
accept  service  of  a  notice  of  appeal;  but  see  Sanxey  v.  Iowa  City  Glass  Co,^ 
ante,  747,  decided  at  present  term.  But  we  hold  that  the  objection  is  not  well 
taken,  because  extrinsic  evidence  is  not  admissible  here  to  contradict  the  rec- 
ord. 

The  only  other  objection  founded  on  these  motions  which  it  appears  nec- 
essary to  refer  to  is  that  the  bill  of  exceptions  does  not  point  out  with 
sufiicient  distinctness  the  evidence  to  be  inserted  therein.  It  is  what  is 
known  as  a  ''skeleton  bill,''  in  that  it  directs  the  clerk  to  insert  the  evidence 
at  certain  places  therein.  The  reference  to  the  evidence  in  the  bill  is  as  fol- 
lows :  "  The  plaintiff,  in  support  of  the  issues,  produced  and  offered  the  fol- 
lowing evidence,  contained  in  the  reporter's  notes,  which  were  filed  in  the 
office  of  the  clerk  of  the  circuit  court,  a  transcript  of  which  is  as  follows: 
[clerk  will  here  insert  said  transcript;]  the  same  being  a  transcript  and  trans- 
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lation  of  the  reporter's  notes,  which  transcript  is  on  file  in  the  office  of  the 
clerk  of  said  court;  to  which  evidence  the  defendant  objected,  which  objec" 
tions  were  overruled,  to  which  overruling  the  defendant  then  duly  excepted, 
— all  as  appears  in  the  said  notes  and  the  transcript  thereof,  as  set  out  and 
embodied  in  this  bill  of  exceptions."  It  is  then  recited  in  the  bill  of  ex- 
ceptions that  the  plaintiff  then  rested  his  case,  and  the  defendant  introduced 
his  evidence.  The  defendant's  evidence,  and  the  rebutting  evidence  of  the 
plaintiff,  are  referred  to,  pointed  out,  and  identified  in  the  same  way.  This 
was  sufficient.  There  was  no  occasion  for  the  clerk  to  be  mistaken  as  to 
what  was  to  be  inserted  in  the  bill,  and  he  was  not  authorized  to  determine 
what  evidence  was  in  the  case.  The  evidence  was  as  plainly  and  specifically 
pointed  out  as  it  well  could  be.  It  is  claimed,  however,  that  the  transcript 
of  the  reporter's  notes  was  not  on  file  when  the  bill  of  exceptions  was  signed. 
There  is  some  doubt  upon  this  subject;  but  the  reporter's  transcript  was  on 
file  when  the  bill  of  exceptions  was  filed,  and  this  was  sufficient.  It  is  not 
at  all  probable  that  when  the  clerk  came  to  make  out  the  bill  of  exceptions 
in  exUnso  he  would  insert  the  evidence  in  some  other  case  because  the  report- 
er's transcript  in  this  case  was  not  on  file  at  the  date  of  the  signing  of  the 
bill  of  exceptions.  The  evidence  to  be  inserted  was  plainly  designated  re- 
gardless of  the  date  in  question. 

2.  The  fact  that  there  was  a  collision  at  a  public  crossing  between  a  train 
of  the  defendant  and  a  team  driven  by  the  plaintiff  is  conceded.  One  of  the 
plaintiff's  horses  was  killed,  and  the  other  injured.  The  plaintiff  was  not 
struck  by  the  train,  but  he  was  thrown  a  considerable  distance  by  the  collis- 
ion. He  was  considerably  bruised,  and  was  confined  to  his  house  some  two 
weeks  by  reason  of  the  injury.  He  claims  that  he  was  permanently  injured, 
and  the  jury  found  that  his  damages  were  $4,000.  He  lived  on  a  farm  near 
the  railroad  crossing  when  the  injury  occurred,  and  knew  the  time  of  the  reg- 
ular trains  on  the  railroad,  and  the  train  from  which  he  received  his  injuries 
was  a  regular  passenger  train,  which  was  on  time,  or,  at  most,  a  very  few 
minutes  late.  The  accident  occurred  on  an  evening  in  January,  at  about  8 
o'clock.  The  plaintiff  stated  in  his  testimony  that  he  stopped  his  team  be- 
fore approaching  the  crossing,  and  listened,  but  did  not  hear  a  train  ap- 
proaching; that  he  then  drove  upon  the  track  In  a  trot;  and  that  just  as  his 
horses  reached  the  track  he  saw  the  train  some  50  or  60  feet  from  him.  The 
public  crossing  is  in  a  cut  or  excavation,  and  the  highway,  as  it  approaches 
the  tradk,  Is  excavated  so  as  to  be  brought  down  to  a  level  with  the  railroad. 

The  material  question  of  fact  in  the  case,  and  that  upon  which  the  rights 
of  the  parties  depended,  was  whether  there  was  any  signal  given  by  the  en- 
gineer or  fireman  of  the  approach  of  the  train  to  the  crossing.  All  of  the 
train-men  and  some  two  or  three  others,  including  one  passenger,  testified 
that  t)ie  usual  signal  for  a  crossing  was  given  from  the  whistle  on  the  engine. 
The  plaintiff,  and  a  number  of  other  witnesses  who  were  in  houses  in  the 
neighborhood,  testify  that  they  did  not  hear  any  signal.  We  are  asked  to  re- 
verse the  judgment  because  there  was  really  no  confiict  in  the  evidence  upon 
this  question;  and  counsel  insist  that  the  witnesses  who  testify  affirmatively 
that  the  signal  was  given  cannot  be  mistaken,  because  the  train  was  stopped 
Immediately  after  the  accident,  and  their  attention  was  thus  pointedly  di- 
rected to  the  fact  about  which  they  testify.  We  do  not  find  it  necessary  to 
determine  this  question,  because,  in  our  opinion,  the  judgment  must  be  re* 
versed  upon  another  ground,  which  we  will  now  proceed  to  consider. 

The  plaintiff  averred  in  his  petition  '*that  he  was  thrown  many  feet  and 
seriously  injured,  and  suffered  great  pain  and  mental  anguish,  and  was  put 
at  great  expense,  because  of  the  negligence  of  the  defendant  aforesaid." 
The  court,  among  other  instructions,  charged  the  jury  as  follows:  "(8)  If 
you  find  for  the  plaintiff,  the  amount  of  his  recovery  will  be  such  a  sum  as, 
from  the  evidence,  will  compensate  him  for  the  losses  he  has  sustained;  and 
v.27N.w.no.8— 49 
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in  80  doing  it  is  proper  that  you  consider  and  allow  him  for  his  loss  of  time, 
his  expenses  for  medicines  and  nursing,  by  reason  of  his  injuries,  physical 
pain,  and  suffering,  and  mental  anguish;  if  you  should  find  his  injuries 
continuing  or  permanent  a  sufficient  sum  to  compensate  him  for  his  partial 
disability  to  earn  a  livelihood,  the  value  of  property  destroyed,  and  the  de- 
preciation of  property  injured."  It  will  be  observed  that  the  plaintiff  does 
not  make  any  specific  claim  in  his  petition  for  loss  of  time,  expenses  for  med- 
icine, and  nursing;  but  he  does  claim  that  he  was  put  to  "great  expense' 
by  reason  of  the  injury.  We  may,  for  the  purposes  of  this  case,  concede  that 
an  averment  that  he  was  put  to  great  expense  might  authorize  proof  of  ex- 
penses for  receiving  medical  attention  and  medicines,  but  counsel  for  appel- 
lant insist  that  the  instruction  is  erroneous  because  there  was  no  evidence  of 
any  expense  incurred  foi^  any  purpose,  and  the  petition  makes  no  claim  for 
damages  by  reason  of  the  loss  of  time  consequent  upon  the  injury,  We 
think  the  position  is  well  taken.  The  plaintiff  offered  no  evidence  whatever 
tending  to  prove  that  he  had  expended  any  money  or  incurred  any  liability 
for  medicines,  or  for  nursing,  and  he  introduced  no  evidence  whatever  of  the 
value  of  any  time  lost.  The  instruction  is  therefore  erroneous  in  two  re- 
spects :  It  charges  the  j u ry  that  -damages  may  be  given  for  that  of  which  there 
is  no  evidence;  and  it  charges  that  damages  may  be  awarded  for  lost  time,  of 
which  there  is  neither  allegation  nor  evidence.  This  court  has  repeatedly 
held  that  it  is  error  to  instruct  the  jury  upon  a  state  of  facts  which  finds  no 
support  m  the  evidence.  The  following  cases  announcing  that  rule  are  par- 
ticularly applicable  to  the  facts  in  the  case  at  bar:  Meed  v.  Chicago,  R.  I.  & 
P.  R.  Co,,  bl  Iowa,  23;  S.  0.  10  X.  W.  Rep.  285;  Stafford  v.  City  of  Oska- 
looaa,  57  Iowa,  748;  S.  C.  11  N.  W.  Rep.  668. 

For  the  error  in  giving  the  above  instruction  the  judgment  will  be  re- 
versed. 


BaiIjET  and  others  t>.  Mutual  Ben.  Ass'n. 
Filed  April  21,  1886. 

1.  Appeal — Abstract— Evidence— Prbsumption. 

An  abstract  purporting  to  be  an  abstract  of  all  the  evidence,  two  certificates  of 
the  court  below,  filed  therewith,  showing  that  a  bill  of  exceptions  had  be^n  signed, 
must  be  sustained  upon  appeal  as  what  it  purports  to  be,  in  the  absence  of  an  addi- 
tional abstract  of  the  appellee. 

2.  Life  Iksusakce  —  Mutual  Life  Companies  —  Aooeptino  Mokbt  from  Mbmbbbs — 

Presumption  of  Payment. op  Assessment. 

A  mutual  insurance  company,  after  demanding,  reoeiying,  and  retaining,  until 
after  the  death  of  a  member,  money  equal  to  the  assessment  due  from  him,  cannot 
claim  that  the  money  was  taken  by  mistake,  and  that  the  certificate  is  forfeited. 

8.  Same— Action  at  Law  to  Recover  upon  Certificatb— Scope  of  Remedy. 

An  action  at  law  upon  a  certificate  of  mutual  insurance  cannot  reach  questions 
outside  of  such  certificate,  so  as  to  enable  the  plaintiff  to  recover  benefits  otherwise 
than  as  specified  in  the  certificate* 

Beck,  J.,  dissenihig. 

Appeal  from  Pottawattamie  circuit  court. 

Action  to  recover  upon  a  certificate  of  membership  in  the  defendant  com- 
pany. There  was  a  trial  to  the  court,  and  judgment  was  rendered  for  the 
plaintiff.    The  defendant  appeals. 

Flickinger  Bros.,  for  appellant,  Mutual  Ben.  Aas'n.  M*  Remley  and  C.  ff. 
8cott,  for  appellees,  Joseph  Bailey  and  others. 

Adams,  C.  J.  The  plaintiffs  averred  that  they  are  the  legal  heirs  of  Yincent 
J.  Bailey,  deceased;  that  he  died  intestate;  and  that  at  the  time  of  his  death 
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his  life  was  insured  in  the  defendant  company  by  a  contract  by  which  it 
agreed  to  pay  his  heirs  "the  net  proceeds  of  one  full  assessment  upon  all 
members  in  good  standing  at  the  date  of  his  death,  not  to  exceed  $3,000." 
The  defendant  pleaded  a  general  denial,  and  also  that  the  contract  of  insur- 
ance had  lapsed  by  non-payment  of  an  assessment. 

1.  Before  proceeding  to  the  determination  of  the  other  questions  involved, 
it  is  proper  that  we  should  say  that  the  plaintiff  filed  a  motion  to  strike  the 
evidence  from  the  abstract  because  it  does  not  appear  that  the  evidence  was 
incorporated  in  any  bill  of  exceptions  properly  signed  by  the  judge.  By  an 
amendment  to  the  abstract  the  defendant  sets  out  two  certificates  made  by 
the  trial  judge,  from  which  it  appears  that  a  bill  of  exceptions  was  signed. 
The  abstract  purports  to  be  sen  abstract  of  all  the  evidence,  and,  in  the  ab- 
sence of  an  additional  abstract  of  the  appellee,  we  must  assume  that  the  evi- 
dence was  made  of  record,  and  that  it  is  before  us. 

2.  As  to  whether  there  was  a  default  by  the  deceased  in  the  payment  of  an 
assessment  we  need  not  determine.  There  was  evidence  tending  to  show 
that  before  the  death  of  the  deceased  the  company  received  the  amount  of  the 
assessment.  The  court  below,  we  may  presume,  so  found,  and  the  evidence 
was  sufficient  to  sustain  the  finding.  It  is,  to  be  sure,  insisted  by  the  defend- 
ant that  the  money  was  demanded  and  received  by  mistake,  the  real  intention 
being  to  regard  the  certificate  as  forfeited.  But  we  do  not  think  that  such 
mistake,  if  made,  could  be  regarded  as  material.  The  defendant  received  and 
held  the  money  until  after  the  death  of  the  deceased,  and  he  had  a  right  to 
regard  the  contract  as  in  force  regardless  of  any  intention  of  the  defendant  to 
the  contrary. 

3.  The  contract  called  for  the  net  proceeds  of  an  assessment  not  to  exceed 
83,000.  The  assessment  contemplated,  it  appears,  is  an  assessment  made  in 
advance  of  the  death  which  gives  rise  to  the  liability.  Article  14  of  the  arti- 
cles of  incorporation  is  as  follows:  "The  amount  due  and  payable  under  any 
certificate  of  membership  by  reason  of  death  of  member  named  therein  shall 
be  the  net  amount  collected  on  the  advance  assessment  previous  to  the  death 
of  a  member,  and  received  at  the  principal  office  of  the  association,  which 
amount  shall,  in  no  case,  exceed  $3,000."  There  is  no  pretense  that  there  is 
any  averment  in  the  petition  as  to  what  the  proceeds  of  an  assessment  were 
as  called  for  by  the  certificate,  nor  what  the  net  amount  of  an  assessment  was 
as  provided  in  the  articles  of  incorporation,  nor  that  there  was  an  assessment 
at  all.  The  plaintiffs,  indeed,  claim  there  was  no  assessment,  and  their  theory 
is  that  they  are  entitled  to  recover  outside  of  the  terms  of  the  contract,  to- 
wit,  the  gross  amount  of  what  an  assessment  would  have  been  if  it  had  been 
made.  But,  in  our  opinion,  their  position  cannot  be  sustained.  This  is  a 
mutual  association.  It  does  not  appear  that  it  has  any  funds  with  which  to 
pay  claims  except  the  proceeds  of  assessments.  One  assessment,  and  only 
one,  can  be  made  to  pay  one  claim,  and  each  assessment,  when  made  and  col- 
lected, becomes  a  special  fund,  and  this  fund  is  virtually  appropriated  in  ad- 
vance. In  the  absence  of  an  assessment  made  for  the  payment  of  the  claim 
in  question,  it  would  be  impossible  to  pay  it  without  using  a  special  fund, 
virtually  otherwise  appropriated,  for  the  payment  of  another  claim.  If  it  be 
true,  as  contended,  that  no  assessment  wiis  made  to  pay  the  claim  in  question, 
the  plaintiffs,  probably,  are  not  without  their  remedy.  But  their  remedy  is, 
manifestly,  not  an  action  at  law  to  recover  what  would  be  the  amount  of  an 
assessment  if  made.  In  an  action  at  law  upon  the  certificate  the  plaintiffs 
must  bring  themselves  within  the  terms  of  the  certificate.  They  have  not. 
done  so,  either  by  the  averments  of  their  petition  or  by  the  evidence  intro- 
duced. They  rely  upon  Neskem  v.  Northwesteiti  Endotoment  Ass^n,  30  Min  n. 
406;  S.  C.  15  N.  W.  Kep.  683;  but  the  contract  in  that  case  appears  to  have 
been  materially  different. 

The  judgment  of  the  court  below  must  be  reversed. 
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Beck,  J.,  {dissenting.)  The  policy  obligates  the  defendant  to  pay  to  the 
heira  of  the  assured  ''the  net  proceeds  of  one  full  assessment,  at  schedule  rates, 
upon  all  the  members  in  good  standing  at  the  date  of  said  death,  [of  assured,] 
to  an  amount  not  to  exceed  $3,000."  Article  14  of  the  articles  of  incorpora- 
tion provides  as  follows:  "The  amount  due  and  payable  under  any  certificate 
of  membership,  by  reason  of  the  death  of  the  member  named  therein,  shall 
be  the  net  amount  collected  on  the  advance  assessment  previous  to  the  death 
of  a  member,  and  received  at  the  principal  office  of  said  association,  which 
amount  shall  in  no  case  exceed  $3,000."  The  by-laws  of  defendant  contain 
the  following  provisions: 

"Sec.  19.  One  assessment  shall  be  paid  in  advance.  No  assessment  will  be 
made  when  the  funds  in  the  treasury  are  sufficient  to  pay  a  matured  claim." 

"Sec.  21.  Dues  and  assessments  must  be  paid  within  thirty  days  from  date 
of  notice.  If  not  paid  within  the  time  specified,  the  certificate  will  lapse,  and 
all  money  paid  shall  be  declared  forfeit,  and  the  mutual  obligations  shall 
cease." 

The  evidence  shows  that  at  the  date  of  the  death  of  assured  the  number  of 
members  was  1336.  The  assessment  was  one  dollar  upon  each  member. 
There  was  evidence  showing  that  each  member  paid  the  advance  assessment; 
yet,  in  the  absence  of  evidence  that  such  assessment  had  not  been  paid,  it  is 
to  be  presumed  that  the  laws  of  the  association  were  obeyed,  and  that  each 
member  paid  his  assessment  in  advance  of  the  death  of  any  member,  thus 
keeping  in  the  treasury  of  the  defendant  a  sum  equal  to  one  dollar  for  each 
member.  This  presumption  surely  arises,  and  it  was  the  duty  of  defendant 
to  show,  by  proof,  that  the  facts  were  otherwise.  Plaintiff  was  not  required 
to  add  proof  to  this  presumption.  The  circuit  court  well  found  that  there 
was  in  the  treasury  of  the  defendant  $1,336.  which,  under  the  policy,  it  had 
contracted  to  pay  to  the  heirs  of  the  insured.  It  will  be  observed  that  this 
contract  is  not  conditional  upon  payment  of  assessments  by  the  members. 
It  is  absolute.  A  judgment,  therefore,  was  properly  rendereti  against  de- 
fendant for  the  sum  presumed  to  be  realized  from  the  assessments. 


State  v,  Goode. 

Filed  April  21,  1886. 

1,  Lakcbnt — Embezzlement  from  Employer— SEC?rioN  3909,  Code. 

Under  section  3909  of  the  Code  a  party  who  has  embezzled  his  employer's 
monej',  coming  into  hia  hands  by  virtue  of  his  employment,  by  actual  conversion, 
or  by  secreting  with  intent  to  convert,  is  guilty  of  larceny. 

2.  Same — Offense,  how  Constituted — Money  Co.ming  into  Defendant's  Hands. 

To  constitute  the  offense  contemplated  by  section  3909  of  the  Code  it  must  appear 
that  the  money  came  into  defendant's  hands  by  virtue  of  his  employment. 
8.  Same— Age  op  Defendant — Agent  of  Corporation — Liability  for  Such  Offense. 

Under  the  statute,  the  offense  of  larceny,  by  defendant  embezzling  the  money 
of  his  employer,  may  be  committed  by  the  agent  of  a  corporation,  though  under 
the  age  oi  16  years. 

Appeal  from  Page  district  ceurt. 

The  indictment  in  this  case  charged  that  the  defendant,  "being  over  six- 
teen years  of  age,  and  the  agent  and  servant  of  the  Wabash,  St.  Louis  &  Pa- 
cific Railroad  Company,  a  corporation,  *  *  *  did  then  and  there  have, 
receive,  and  take  into  his  possession,  by  virtue  of  his  employment,  *  *  * 
twelve  hundred  dollars,  *  *  *  being  the  money  of  the  said  Wabash,  St. 
Louis  &  Pacific  Railroad  Company,  said  defendant's  employer,  and  that  he 
(the  defendant)  did  then  and  there  unlawfully,  feloniously,  and  fraudulently 
embezzle  and  convert  to  his  own  use, "  etc.  A  trial  upon  the  indictment  re- 
sulted in  a  verdict  of  guilty,  and  judgment  was  rendered  upon  the  verdict. 
The  defendant  appeals. 
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Geo.  E,  Clarke,  for  appellant.    A.  /.  Baker,  Atty.  Gen.,  for  the  State. 

Adams,  0.  J.  1.  The  defendant  complains  of  the  giving  of  an  instruction 
in  these  words:  "If  you  find  from  the  evidence  that  the  defendant  *  *  * 
was  in  the  employ  of  the  Wabash,  St.  Louis  &  Pacific  Eailroad  Company,  as 
its  agent  or  servant,  and  that  by  virtue  of  said  employment  he  received  money 
belonging  to  said  railroad  company,  as  charged  in  the  indictment,  and  that 
he  embezzled  and  fraudulently  converted  the  same  to  his  own  use,  or  that  he 
took  and  secreted  said  money  with  the  intent  to  convert  the  same  to  his  own 
use,  without  the  consent  of  said  railroad  company,  then  you  will  find  the 
defendant  guilty."  One  objection  urged  to  the  instruction  is  that  it  allowed 
the  jury  to  find  the  defendant  guilty  if  the  evidence  showed  that  he  secreted 
the  company's  money  with  intent  to  convert  the  same,  when  the  larceny  with 
which  he  was  charged  in  the  indictment  was  not  based  upon  such  fact,  but 
upon  the  fact  of  actual  conversion.  The  indictment  was  drawn  under  section 
3909  of  the  Code.  Under  that  section  the  defendant  was  guilty  of  larceny  if 
he  embezzled  his  employer's  money,  coming  into  his  hands  by  virtue  of  his 
employment,  by  actual  conversion,  or  by  secreting  the  same  with  intent  to 
convert.  Whether,  as  the  indictment  did  not  charge  larceny  by  secreting 
with  intent  to  convert,  it  was  proper  to  show  that  the  larceny  was  committed 
in  that  way,  and  to  ask  a  conviction  for  larceny  so  committed,  we  need  not 
determine.  The  undisputed  evidence  shows  that  the  defendant  was  guilty 
of  larceny  by  actual  conversion.  Under  the  evidence,  then,  the  verdict  could 
not  properly  have  been  different,  even  if  the  instruction  given  had  not  em- 
braced the  part  objected  to.  We  are  not  able  to  see,  then,  that  the  defendant 
was  prejudiced. 

Another  objection  urged  is  that  the  railroad  company  was  not  named  in  its 
articles  of  incorporation  the  "Wabash,  St.  Louis  &  Pacific  Railroad  Com- 
pany," as  the  instruction  assumed,  but  the  "Wabash,  St.  Louis  &  Pacific 
Railway  Company."  It  appears  from  the  evidence  that  the  company  was 
named  in  the  articles  as  the  defendant  claims.  It  must  be  conceded,  there- 
fore, that  it  was  wrongly  named  in  the  instruction.  We  may  say,  also,  that 
it  was  wrongly  named  in  the  indictment.  But  a  railroad  is  a  railway,  and 
conversely;  and  while  there  was  a  slight  error  in  respect  to  the  corporate 
name,  we  cannot  regard  it  as  possible  that  either  the  defendant  or  jury  was 
misled.  Nor  can  we  hold  that  there  is  any  danger  of  another  conviction  for 
embezzling  the  same  money.  It  appears  to  us,  therefore,  that  the  defendant 
was  not  prejudiced. 

2.  To  constitute  the  crime  contemplated  by  the  statute  it  must  appear  that 
the  money  came  into  the  defendant's  hands  by  virtue  of  his  employment.  It 
is  said  that  the  jury  was  nowhere  so  instructed.  To  this  we  may  say  that  it 
does  not  appear  that  we  have  all  the  instructions  before  us.  Besides,  the  un- 
disputed evidence  shows  that  the  defendant  had  authority  to  receive  the  com- 
pany's money  as  their  station  agent,  and  did  so  receive  it.  It  is  true,  the  de- 
fendant's counsel  denies  that  there  was  any  evidence;  but  it  is  sutiicient  to 
refer  to  the  testimony  of  Hitchcock  and  the  defendant  himself,  and  to  say 
that  we  do  not  find  any  evidence  in  conflict  with  their  testimony. 

8.  It  is  said  that  the  defendant  could  not  properly  be  convicted  without  evi- 
dence that  the  money  was  demanded  of  the  defendant,  and  that  there  was  no 
evidence  of  demand.  Whether  a  demand  was  necessary  we  need  not  deter- 
mine. Hitchcock,  the  traveling  auditor  of  the  company,  employed  to  inves- 
tigate station  agents'  accounts,  investigated  the  defendant's  accounts,  and 
found  him  short,  and  demanded  of  him  that  he  should  make  good  the  shortage, 
as  appears  from  his  testimony. 

4.  The  indictment  charged  that  the  defendant  was  over  16  years  of  age. 
The  court  instructed  the  jury  that  it  was  not  necessary  for  the  state  to  show 
that  he  was  over  that  age.    The  defendant  complains  of  this  instruction. 
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But,  in  our  opinion,  it  is  correct.  Under  the  statute,  the  crime  in  question 
may  be  committed  by  the  agent  of  a  corporation^  though  under  that  age.  It 
was  charged  that  the  defendant  was  the  agent  of  a  corporation,  and  it  was 
so  shown.  The  averment  that  he  was  over  16  years  of  age  was  entirely  su- 
perfluous. It  is  not  a  case  of  an  averment  made  with  unnecessary  particu- 
larity.   If  it  were,  it  might  be  different. 

5.  The  defendant  complains  of  the  admission  of  certain  copies  of  letters. 
Whether  the  originals  would  have  been  admissible,  and,  if  so,  whether  the 
copies  were  admissible,  we  do  not  determine.  If  they  had  been  excluded,  the 
verdict  could  not  properly  have  been  different ;  and  the  defendant  was  not 
prejudiced. 

We  have  examined  the  entire  record,  and  find  no  prejudicial  error.  Af- 
firmed. 


'  Citizens*  Bank  v.  Bhutasel  and  others. 

Filed  April  21,  1886. 

1.  FBAUDuxEirr  Conveyance— Con8pisa.cy  —  Evidkncb  — Knowledge  in  Gbahtbx  or 

Gbantos*8  Indebtedness. 

A  judgment  creditor,  seeking  to  have  a  conveyance  set  aside  as  being  made  for 
the  purpose  of  hindering,  delaying,  and  defrauding  creditors,  and  as  being  the  re- 
sult of  a  conspiracy  for  that  purpose  by  the  parties  to  the  conveyance,  must  prove, 
at  least,  that  the  grantees  had  knowleage  that  the  grantor  was  indebted  to  persoDS 
other  than  themselves.^ 

2.  Same— Conveyance  to  One  or  Sevebai.  Cbbditobb  as  Secubity  roB  Debt— Vaus- 

ITY. 

A  creditor  may  validly  accept  from  his  debtor  a  transfer  of  property  in  order  to 
fully  secure  his  claim,  although  to  his  knowledge  the  debtor  has  other  creditors, 
and  not  assets  sufficient  to  satisfy  them  all. 

Appeal  from  Franklin  circuit  court. 

This  action,  and  some  three  other  causes  consolidated  with  it,  involve  the 
validity  of  certain  transfers  of  real  estate  made  by  the  defendant  1^.  J.  Rhu- 
tasel  to  the  other  defendants.  The  plaintiff  is  a  judgment  creditor  of  N.  J. 
Bhutasel,  and  claims  that  the  conveyances  of  the  real  estate  in  question  are 
voii  because  they  were  made  to  hinder,  delay,  and  defraud  the  creditors  of 
said  Bhutasel.  Issue  was  taken  upon  the  petition,  and  a  trial  was  had,  and 
a  decree  was  entered  for  the  defendants.    Plaintiff  appeals. 

Taylor  (&  Evans,  for  appellant.  Citizens'  Bank.  Harriman  6t  Luke  and 
/.  H.  Bradley,  for  appellees,  Emma  A.  Bhutasel  and  others. 

BoTHROGK,  J.  The  plaintiff  charges  that  the  defendants  entered  into  a 
conspiracy  to  defraud  the  creditors  of  K.  J.  Bhutasel,  by  which  it  was  agreed 
that  N.  J.  Bhutasel  should  largely  increase  his  indebtedness  by  borrowing 
money  on  the  credit  of  his  ownership  of  a  large  amount  of  land,  and  that  he 
would  thereafter  execute  conveyances  of  his  land  and  mortgages  of  his  per- 
sonal property  to  the  other  defendants  in  pretended  satisfaction  of  certain 
claims  held  by  them  against  liim,  and  that  no  change  of  control  of  property 
should  take  place,  and  the  conveyances  and  mortgages  should  be  withheld 
from  record  until  such  time  as  he  could  convert  his  remaining  property  into 
money  for  the  purpose  of  placing  it  beyond  the  reach  of  his  creditors.  It  is 
averred  that  the  conspiracy  was  consummated  as  charged,  and  that  the  con- 
veyances and  tranfers  of  the  property  are  therefore  fraudulent. 

The  plaintiff  sought  to  prove  the  charges  thus  made.  The  court  below  was 
of  the  opinion  that  the  proofs  were  insufficient  to  authorize  a  decree  against 

^For  full  discussion  of  the  question  of  fraudulent  conveyance,  and  herein  of  conspir- 
acy to  hinder,  delay,  and  defraud  creditors,  see  Stete  v.  Wallace,  (lowi^)  24  N.  W.  ifep. 
609,  and  note,  610-618,  and  Lewis  v.  Rice,  (Mich.)  past. 
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the  defendants,  and  in  that  opinion  we  concur.  The  evidence  shows  two 
facts  quite  conclusively  which  defeat  the  plaintiff's  right  to  a  decree.  These 
are:  (1)  The  defendants  to  whom  the  transfers  were  made  held  valid  claims 
against  X.  J.  Bhutasel,  and  of  long  standing,  in  amount  fully  equal  to  the 
value  of  the  property  conveyed  to  them;  (2)  they  had  no  knowledge  that  IT. 
J.  Rhutasel  was  indebted  to  the  plaintiff,  nor  that  he  contemplated  a  fraud 
upon  any  one.  These  defendants,  being  creditors  of  N.  J.  Rhutasel,  had  the 
right  to  secure  their  claims,  even  if  they  knew  that  he  was  indebted  to 
others,  and  knew  that  he  did  not  have  property  sufficient  to  satisfy  all  his 
creditors.  Kohn  v.  Clement,  58  Iowa.  589;  S.  0.  12  IT.  W.  Rep.  550;  Cit- 
izens' Bank  v.  Rhutasel,  25  N.  W.  Rep.  261.  But,  as  we  have  said,  the 
evidence  dQ^s  not  even  show  that  the  defendants  knew,  when  they  took  their 
conveyances,  that  Rhutasel  was  indebted  to  the  plaintiff,  or  that  he  was  in 
any  way  embarrassed  in  his  business  affairs.    Affirmed. 


Wadsworth  and  others  v.  Barlow  and  others. 

Filed  April  21,  1886. 

Chatikl  Mortgaoe— Likn— Dbliveey— Prioeitt  op  Liens. 

A  mortgage  that  waa  not  delivered  until  after  other  liens  npon  the  property  mort- 
gaged have  aocraed,  has  not  priority  over  such  liens. 

Appeal  from  Jones  circuit  court. 

Action  in  equity,  with  prayer  for  a  receiver  of  a  stock  of  goods  belonging 
to  the  defendant  W.  A.  Barlow,  and  for  the  establishment  in  favor  of  the 
plaintiff  of  the  alleged  priority  of  certain  liens.  M.  B.  Barlow,  wife  of  W.  A. 
Barlow,  is  made  defendant  as  claiming  to  hold  a  first  mortgage  upon  the  prop- 
erty executed  to  her  by  her  husband.  Certain  others  are  made  defendants  as 
claiming  to  have  attachment  liens  upon  the  property.  There  was  a  decree 
denying  the  priority  of  the  mortgage  of  M.  B.  Barlow,  and  in  favor  of  th^ 
other  lienholders.    The  Barlows  appeal. 

Ezra  Keeler  and  J.  W,  Jamison,  for  appellants.  Ellis,  Murphy  d*  Gould, 
JRemley  dk  Ercanbrack,  Sheean  <&  McCam,  and  Davis  <&  Brooks,  for  appellees. 

Adams,  C.  J.  The  only  question  presented  is  as  to  the  priority  of  the  mort- 
gage purporting  to  be  executed  by  the  defendant  W.  A.  Barlow  to  his  wife. 
The  other  lienholders  assail  this  mortgage  upon  several  grounds.  It  will  be 
sufficient  to  consider  one  ground,  it  is  insisted  by  the  appellees  that  the 
mortgage  was  not  delivered  before  their  liens  accrued,  and  we  have  to  say  that 
we  think  their  position  must  be  sustained.  The  mortgage  appears  to  have 
been  duly  signed  by  W.  A.  Barlow,  and  sent  to  the  recorder  of  mortgages  of 
the  proper  county,  and  recorded.  But  there  is,  we  think,  no  evidence  that 
prior  to  the  accruing  of  the  other  parties'  liens  it  came  into  Mrs.  Barlow's 
hands,  or  that  she  approved  of  its  execution.  It  was  executed,  and  sent  for 
record,  and  recorded,  without  her  knowledge,  and  there  is  some  evidence  tend- 
ing to  show  that  at  one  time,  at  least,  she  was  not  pleased  with  her  husband's 
acts  in  this  respect. 

As  tending  to  show  delivery  before  the  other  liens  accrued,  Mrs.  Barlow  re- 
lies, in  part,  upon  the  testimony  of  the  deputy  recorder.  He  testified  at  one 
time  that  he  mailed  the  mortgage  to  Mrs.  Barlow.  But  he  testified  after- 
wards that  he  merely  made  a  memorandum  as  indicating  that  the  mortgage 
was  mailed  to  her;  but  that  he  had  no  pei*sonal  recollection  of  mailing  it.  and 
that,  too,  even  after  looking  at  the  memorandum.  He  also  testified  that  the 
memorandum  did  not  purport  to  show  who  mailed  the  mortgage,  and  that  it 
would  be  the  same  even  though  the  mailing  was  done  by  the  recorder.  The 
memorandum  does  not  appear  to  have  been  offered  in  evidence,  and,  in  the 
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absence  of  anj  personal  recollection  upon  the  subject,  we  have  to  say  that  it 
appears  to  us  that  the  evidence  of  mailing  wholly  fails. 

But  it  is  said  that  before  the  other  liens  attached  Mrs.  Barlow  had  knowl- 
edge of  the  mortgage,  and  that,  inasmuch  as  the  mortgage  was  beneQcial  to 
her,  she  will  be  presumed  to  have  accepted  it  at  the  time  she  acquired  knowl- 
edge of  it.  The  mortgage  was  upon  a  stock  of  goods  held  for  trade  by  the 
mortgagee's  husband.  It  had  the  effect,  as  might  have  been  anticipated,  to 
alarm  his  creditora  and  destroy  his  credit.  It  is  by  no  means  certain,  there- 
fore, that  we  should  be  justified  in  pronouncing  the  mortgage  beneficial  to 
Mrs.  Barlow.  But  it  is  not  important  to  determine  that  question.  It  may  be 
conceded  that  the  mortgage  was  beneficial.  It  may  be  conceded,  also,  though 
the  decisions  aie  not  quite  uniform  upon  this  point,  that  where  a  mortgage, 
beneficial  to  the  mortgagee,  is  left  with  the  recorder  or  other  person,  with  a 
declaration  that  it  is  to  be  delivered  to  the  mortgagee,  or  is  for  the  mort- 
gagee's use,  and  the  facts  come  to  the  mortgagee's  knowledge,  acceptance 
from  that  time  may  be  presumed. 

But  the  case  before  us  is  one  where  there  was  no  declaration  that  the  mort- 
gage was  to  be  delivered  to  the  mortgagee,  or  was  for  her  use.  The  case 
comes  within  the  rule  of  Day  v.  Griffith^  15  Iowa,  104,  and  Cohh  v.  Chase^ 
54  Iowa,  254;  S.  C.  6  N.  W.  Rep.  300.  Possibly,  it  might  be  thought  that  a 
delivery  by  the  mortgagor  for  record  should  be  held  to  raise  a  presumption  of 
delivery  for  the  use  of  the  mortgagee,  but  the  decisions  appear  to  be  other- 
wise, and,  we  think,  very  properly.  It  is  well  known  that  mortgages  are 
sometimes  executed  wholly  for  the  benefit  of  the  mortgagor,  and  there  is  some 
evidence  that  this  was  so  in  the  case  at  bar. 

The  appellant  mortgagee  relies  upon  Robinson  v.  Oould,  26  Iowa,  89; 
Cecil  V.  Beaver,  28  Iowa,  241;  and  Craven  v.  Winter,  38  Iowa,  471;  but  in 
the  last  case  the  court  expressly  found  that  the  deliyeiy  to  a  third  person  was 
designed  for  the  benefit  of  the  grantee.  In  the  other  two  cases  the  grantor 
was  endeavoring  to  set  aside  his  own  deed,  and,  in  one  of  them,  the  grantee 
was  an  infant  child  of  the  grantor.    They  all  differ  from  the  case  at  bar. 

There  was  evidence  tending  to  show  that  Mrs.  Barlow  not  only  had  knowl- 
edge of  the  existence  of  the  mortgage  before  any  other  lien  attached,  but  that 
she  expressly  recognized  the  existence  of  it.  She  claims  that  her  recognition 
was  an  acceptance;  but  it  appears  to  us  otherwise.  The  recognition  did  not 
show  that  she  intended  to  claim  the  benefit  of  it. 

We  think  that  the  court  below  did  not  err,  and  the  decree  must  be  af- 
firmed. 


Masser  t).  Chicago,  R.  I.  &  P.  By.  Co. 

Filed  April  21,  1886. 

.  Railroad— Negligence— Trespassers  on  Track. 

A  railroad  company  does  not  owe  to  trespassers  upon  ifs  track  such  care  that  an 
engineer  is  required  to  look  out  for  them,  but,  afler  discovering  them,  it  would  be 
negligence  not  to  use  every  means  to  avoid  inflicting  injury.^ 
L  Same— Age  of  Discretion— Contributory  Negligence. 

A  boy  of  11  years  of  age  is  presumed  to  have  sufficient  discretion  to  understand 
the  danger  of  plaving  among  railroad  tracks ;  and  his  act  of  going  and  remaining 
where  he  incurred  the  danger  of  losing  his  presence  of  mind,  must  be  considered 
contributory  negligence. 
^  Negligence — Effect  of  Contributory  Negligence. 

A  party  guilty  of  contributory  negligence  cannot  recover,  notwithstanding  the 
fact  that  the  defendant  may  also  have  been  negligent. 

Appeal  from  Polk  circuit  court. 
*See  note  at  end  of  case. 
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This  action  was  brought  by  the  plaintiff,  A.  Masser,  as  administrator  of 
the  estate  joi  his  son  Walter  Masser,  who  was  accidentally  killed  by  one  of 
the  defendant's  trains.  The  plaintiff  averred  in  his  petition  that  the  defend- 
ant was  guilty  of  negligence  in  causing  the  death  of  his  intestate,  and  the 
action  is  brought  to  recover  damages  for  the  injury.  There  was  a  trial  to  a 
Jury,  and  verdict  was  rendered  for  the  defendant.  The  plaintiff  filed  a  motion 
for  a  new  trial,  based  upon  aUeged  error  in  the  giving  of  each  of  seven  in- 
structions, and  in  the  refusal  to  give  each  of  twelve  instructions,  and  upon 
aeveral  other  grounds  so  numerous  and  so  general  that  we  cannot  set  out  all 
the  precise  errors  relied  upon.  The  court  sustained  the  motion  upon  three 
grounds,  to-wit,  the  giving  of  three  instructions  numbered  6,  8,  and  9.  and 
overruled  the  motion  as  to  the  other  grounds.  The  defendant  appeals  froni 
the  ruling  sustaining  the  motion,  and  the  plaintiff  appeals  from  the  ruling  in 
not  sustaining  the  motion  upon  each  of  11  other  grounds.  The  defendant 
perfected  its  appeal  first,  and  is  denominated  appellant. 

Wright,  Cummins  dk  Wright,  for  appellant.  Baylis  6t  Baylis,  for  ap- 
]>ellee. 

Adams,  G.  J.  The  plaintiff's  intestate  was,  at  the  time  he  was  killed,  be- 
tween 11  and  12  years  of  age.  He  and  another  boy  had  gone,  without  busi- 
ness or  excuse,  upon  the  defendant's  right  of  way  at  a  point  which  was  within 
the  limits  of  the  city  of  Des  Moines,  but  about  a  half  a  mile  west  of  any  street 
of  the  city  crossed  by  the  road.  The  track  at  that  point  was  fenced  on  both 
sides,  and  to  a  considerable  distance  eastward  towards  the  inhabited  part  of 
the  city.  The  track  of  the  Fort  Dodge  Railroad  ran,  at  that  point,  nearly  par- 
allel with  the  defendant's  track,  and  about  12  feet  therefrom.  The  boys  had 
stationed  themselves  near  a  hand  car  between  the  two  tracks,  and  while  play- 
ing or  lounging  there  a  train  from  the  west  passed  on  the  Fort  Dodge  road, 
running  at  a  high  rate  of  speed,  and  so  near  to  the  boys  that  they  became 
enveloped  with  smoke  and  cinders.  The  deceased  seems  to  have  become  par- 
tially blinded  by  the  smoke  and  cinders,  and  was  probably  somewhat  con- 
fused. He  commenced  rubbing  his  eyes,  and  stepping  backward  towards  the 
defendant's  track,  and  finally  stepped  across  the  rail  to  near  the  middle  of  the 
track.  Unluckily  one  of  the  defendant's  trains  was  approaching  from  the 
west  on  the  tra<^,  and  while  the  deceased  was  standing  between  the  rails  it 
struck  him  and  killed  him.  An  ordinance  of  the  city  of  Des  Moines  prohib- 
ited trains  from  running  within  the  city  limits  at  a  speed  greater  than  six 
miles  an  hour.  The  defendant's  train  appears  to  have  been  running  about 
25  miles  an  hour. 

The  defendant  contends  that  the  instructions  held  by  the  court  to  be  erro- 
neous, and  on  account  of  which  a  new  trial  was  granted,  were  in  fact  not 
erroneous;  and,  moreover,  that  if  they  were  the  verdict  could  not  properly 
have  been  otherwise  than  for  the  defendant,  under  the  undisputed  evidence, 
and  so  the  plaintiff  was  not  prejudiced. 

It  is  undisputed  that  the  deceased  was  a  trespasser  on  the  defendant's  track, 
unless  he  was  there  by  the  license  of  the  defendant.  The  plaintiff  contends 
that  he  was  there  by  such  license.  The  defendant  denies  that  he  was  there 
by  license,  and  moreover  it  contends  that  if  he  were  the  defendant  would  not 
be  liable  for  negligence  unless  it  was  guilty  of  willful  or  wanton  negligence. 
The  evidence  tended  to  show  that  the  track,  at  that  point,  was  traveled  to 
some  extent  by  footmen,  and  that  there  had  been  such  an  amount  of  travel 
as  to  make  a  path.  But  we  think  it  fails  entirely  to  show  any  license  on  the 
part  of  the  company.  If  the  travel  had  been  at  a  point  where  the  defendant's 
employes  were  stationed,  and  it  were  shown  that  the  footman  occupied  the 
track  without  their  dissent,  it  may  be  that  the  company's  assent  should  be 
implied.  But  the  company  was  not  bound  to  station  any  one  at  the  point  in 
question  for  the  purpose  of  warning  footmen  off,  nor  can  we  see  that  the 
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company  did  or  omitted  to  do  anything  which  should  be  construed  into  an 
assent  that  footmen  should  occupy  the  track.  To  justify  a  court  or  jury  in 
finding  that  the  general  public  had  acquired  a  right  to  occupy  the  defendant's 
track,  and  that  a  duty  had  thereby  become  imposed  upon  it  to  run  its  trains 
witli  reference  to  their  safety,  certainly  something  more  should  be  shown  than 
is  shown  in  this  case.  There  is  probably  more  or  less  walking  upon  railroad 
tracks  everywhere,  and  in  most  places  the  companies  are  powerless  to  prevent 
it.  The  general  rule  that  persons  walking  on  a  raih-oad  track,  or  so  near  as 
to  receive  injury,  are  guilty  of  carelessness,  is  a  healthy  rule,  and  the  practice 
of  walking  on  them  is  not  to  be  protected  and  encouraged  by  frittering  the 
rule  away. 

The  deceased,  then,  was  a  trespasser,  at  least  in  the  sense  that  be  was  upon 
another's  premises  where  he  had  no  right  to  be;  and,  being  a  trespasser,  he 
was  guilty  of  contributory  negligence,  unless  he  was  *%  person  of  such  tender 
years  that  he  should  be  presumed  to  have  such  lack  of  discretion  as  to  relieve 
his  act  of  the  character  of  negligence.  The  plaintiff  contends  that  he  was  of 
such  tender  years;  that  he  should  have  been  so  presumed,  or  at  least  that  the 
jury  would  have  been  justified  in  so  finding.  But  we  think  otherwise.  A 
boy  11  years  of  age  knows,  as  well  as  an  adult  does,  what  a  railroad  is,  and 
the  use  to  which  it  is  put,  and  the  consequence  to  a  person  who  should  be 
struck  by  a  passing  train,  and  knows  that  he  should  not  stop  to  play  or  lounge 
amid  a  net-work  of  tracks.  It  is  true  that  a  boy  of  that  age  cannot  be  pre- 
sumed to  have  the  judgment  of  an  adult;  but  it  does  not  require  much  judg- 
ment to  keep  from  walking  in  a  dangerous  place,  the  dangers  of  which  are 
fully  understood.  If  the  question  was  as  to  whether  the  deceased  was  guilty 
of  contributory  negligence  in  the  mere  act  of  stepping  backward  upon  the 
defendant's  track  when  the  Fort  Dodge  train  passed,  the  case  would  be  dif* 
ferent.  The  deceased  evidently  lost  his  presence  of  mind  somewhat,  and  he 
might  not  have  been  guilty  of  negligence  in  what  he  did  then,  even  though 
he  did  not  govern  himself  with  the  prudence  which  might  reasonably  have 
been  expected  of  an  adult.  But  his  negligence  consisted  in  going,  in  the 
outset,  and  in  remaining,  where  he  incurred  the  danger  of  losing  his  presence 
of  mind.  We  certainly  cannot  hold  that  a  boy  11  years  old  is  exercising  rea- 
sonable prudence  in  making  such  a  place  as  that  to  which  the  deceased  and 
his  companion  went  a  play-ground  or  lounging  place,  nor  that  a  jury  would 
be  justified  in  so  finding. 

We  have,  then,  the  case  of  a  person  who  has  sustained  injury  while  tres- 
passing upon  another's  premises,  and  who,  in  so  doing,  carelessly  exposed 
himself  to  danger  of  the  very  injury  which  he  sustained.  The  case  is  clearly 
one  of  contributory  negligence,  and  no  recovery  can  be  allowed,  notwithstand- 
ing the  defendant's  negligence,  if  any,  unless  its  employes  in  control  of  the 
train  were  guilty  of  negligence  after  they  became  aware  of  the  deceased's 
exposure.  It  was  their  duty,  of  course,  upon  discovering  the  deceased  upon 
or  near  their  track,  to  give  warning,  and  stop  the  train  as  soon  as  possible; 
and,  if  the  train  might  have  been  stopped  after  such  discovery,  the  defendant 
doubtless  was  liable.  Morris  v.  Chicago,  B.  &  Q.  R.  Co.,  45  Iowa,  29.  The 
plaintiff  contends  that  the  train  might  have  been  stopped  after  such  discov- 
ery, but  the  undisputed  evidence  shows  otherwise.  The  locomotive  engineer 
testified  in  these  words:  "When  I  first  saw  the  boy,  he  was  about  at  the  end 
of  the  ties,  and  seemed  to  be  staggering  back  up  onto  our  track.  My  engine 
was  about  three  car  lengths  from  him.  I  immediately  blew  the  whistle,  and 
applied  the  brakes,  and  reversed  my  engine,  in  that  order.  The  whistle  was 
sounded,  and  the  air-brake  applied  about  the  same  time.  I  reached  for  the 
brake  with  one  hand,  and  the  whistle  with  the  other.  The  steam  was  shut 
off  before  I  saw  the  boy.  No  power  on  earth  could  stop  that  train  before 
reaching  the  boy."  We  discover  no  evidence  which  has  any  tendency  to  con- 
flict with  this.     We  may  say.  further,  that  the  undisputed  evidence  shows 
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that  the  train  could  not  have  been  stopped  in  that  distance,  even  if  it  had 
been  running  at  a  speed  not  greater  than  six  miles  an  hour. 

But  the  plaintiff  contends  that  the  boy  might  and  should  have  been  discov- 
ered sooner.  It  seems  not  improbable  that  he  might  have  been  discovered  a 
little  sooner,  but  no  locomotive  engineer  is  bound  to  watch  out  for  trespassers 
upon  the  track.  The  company  does  not  owe  trespassers  that  kind  of  care. 
This  has  been  settled  by  repeated  adjudications.  Gaynor  v.  Old  Colony  R. 
Co.,  100  Mass.  214;  Illinois  Cent  R.  Co.  v.  Godfrey,  71  111.  500;  McLaren 
V.  Indianapolis  t&  V.  R.  Co.,  8  Amer.  &  Eng.  R.  Cas.  219;  Baltimore  &  O.  R. 
Co.  V.  8tate,  19  Amer.  &  Eng.  K.  Cas.  83;  Railroad  Co.  v.  Houston,  95  U.  S. 
702. 

The  defendant  contends  that  it  was  not  guilty  of  negligence,  even  in  the 
matter  of  the  speed  of  its  train.  It  admits  that  the  speed  exceeded  the  rate 
allowed  by  ordinance,  but  contends  that  the  ordinance  was  unreasonable,  and 
therefore  void  in  its  application  to  the  place  where  the  accident  occurred.  It 
relies  upon  Meyers  v.  Chicago,  R.  I.  &  P.  R.  Co.,  57  Iowa,  555;  S.  C.  10  N. 
W.  Rep.  896.  But  in  the  view  which  we  have  taken  of  the  case  we  do  not 
find  it  necessary  to  determine  this  question.  We  hold  that  under  the  undis- 
puted evidence  the  deceased  was  guilty  of  contributory  negligence,  and  that 
such  negligence  precludes  the  plaintiff  from  setting  up  any  negligence  of  the 
defendant  prior  to  the  time  the  deceased  was  discovered  by  the  defendant's 
employes;  and  upon  the  question  of  negligence  of  the  defendant  afterwards 
the  undisputed  evidence  shows  that  there  was  none. 

As  to  whether  all  the  instructions  given  by  the  court  were  correct  we  need 
to  express  no  opinion.  Some  of  us  are  inclined  to  think  that  instructions 
were  given  which  could  not  be  sustained  if  the  case  were  one  which  called 
for  a  ruling  upon  them;  but,  under  the  undisputed  evidence,  the  verdict 
could  not  properly  liave  been  otherwise  than  for  the  defendant.  If,  then, 
there  was  error  in  the  instructions,  it  was  without  prejudice,  and  the  verdict 
should  have  been  allowed  to  stand.    Reversed. 

NOTE. 

Except  at  pnblic  crossings  a  railway  company  owes  no  duty  to  a  young  child  on  its 
track.  Cauley  v.  Pittsburgh.  C.  &  St.  L.  Ry.  Co.,  95  Pa.  St.  398.  Sec  Meeks  v.  Southern 
Pac.  Ry.  C0..56  Cal.  513;  Central  Branch,  etc.,  R.  Co.  v.Henigh.  23  Kan.  347;  Heston- 
ville  P.  R.  Co.  V.  Connell,  88  Pa.  St.  520;  Moore  v.  Pennsylvania  R.  Co.,  99  Pa.  St.  301. 

Where  a  party  voluntarily  goes^  upon  and  walks  along  a  railroad  track,  and  fails, 
without  excuse,  to  look  and  listen  for  danger,  and  is  injured  by  reason  thereof  from  a 
passing  train,  he  is  guilty  of  such  contributory  negligence  as  will  defeat  recovery. 
Laverenz  v.  Chicago,  R.  I.  &  P.  R.  Co.,  (Iowa,)  10  N.  W.  Rep.  208. 

Such  peraon  is  a  mere  trespasser,  and  while  it  would  be  the  duty  of  the  persons  op- 
erating trains,  if  they  saw  him,  and  could  avoid  Injuring  him,  to  do  so,  yet  if  they  did 
not  see  him,  and  were  ignorant  of  his  dangerous  position,  they  would  not  be  bound  to 
look  out  to  save  him  from  injury.  McAllister  v.  Burlington  &  N.  W.  Ry.  Co.,  (Iowa.) 
20  N.  W.  Rep.  488. 

A  railroad  company  does  not  owe  a  mere  trespasser  upon  its  track  the  duty  of  having 
an  engineer  running  a  train  to  look  to  see  whether  he  is  there.  Scheffler  v.  Minneapolis 
'&  St.  L.  Ry.  Co.,  (Minn.)  21  N.  W.  Rep.  711. 

A  person  going  upon  a  railroad  track  between  stations,  without  first  looking  and  list- 
ening for  an  approaching  train,  is  guilty  of  contributory  negligence,  and  cannot  re- 
cover for  injury  sustained.  Ivens  v.  Cincinnati,  W.  &  M.  Ry.  Co.,  (Ind.)  2  N.  E.  Rep. 
134. 

When  a  trespasser  on  a  railway  track  is  injured  by  the  n^ligence  of  the  railroad 
company,  he  majr  not  recover  unless  such  negligence  was  willftil ;  mere  gross  negli- 
gence is  not  sufficient.    Terre  Haute  &  I.  R.  Co.  v.  Graham.  96  Ind.  286. 

A  person  who,  without  right,  and  with  full  knowledge  of  the  location,  voluntarily 
places  himself  upon  a  railroad  track,  at  a  place  where  there  is  no  crossing,  and  which  is 
a  known  place  of  danger,  and  is  killeil  by  a  passing  train,  is  negligent,  and  no  damages 
can  be  recovered  for  his  death,  except  for  wanton  injury.  Pittsburgh,  Ft.  W.  <fe  C.  Ry. 
Co.  V.  Collins,  87  Pa.  St.  405. 

One  who,  without  authority,  entera  upon  a  railway  track,  and  while  there  becomes 
insensible  fVoni  providential'  causes,  and  while  in  this  state,  and  in  plain  view,  is  in- 
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Jured  by  a  train,  mav  recover  damages  of  the  company,  although  the  injuries  were  not 
wanton  or  willfal ;  but  otherwise,  if  his  insensibility  was  by  reason  of  voluntary  in- 
toxication.   Houston  &  T.  C.  Ry.  Co.  v.  Sympkins,  54  Tex.  6i6. 

Persons  ^ho  use  railroad  tracks  as  foot-paths  are  bound  to  use  reasonable- care  to 
avoid  injurv,  and  it  is  proper  for  locomotive  engineers  to  act  upon  the  presumption 
that  they  will  use  such  care.  Central  Trust  Co.  v.  Wabash,  St.  L.  &  P.  Ky.  Co.,  26  Fed- 
Rep.  886. 

Smith  v.  Smith. 
Filed  April  21, 1886. 

JOIWT  TSKAVTB  AWD  TeWAWTB  IH  CoMMOW — ACQUIBITIOir  OF  TAX  TiTLE. 

Where  A.  causes  a  deed  to  be  executed  conveying  land  to  himself  and  B.  as  joint 
tenants,  or  tenants  in  common,  and  a  tax  deed  had  been  previously  executed,  but 
not  recorded,  conveying  the  premises  to  A.,  without  his  knowledge,  such  tax  deed 
does  not  vest  the  whole  title  in  A.  A  joint  tenancy  existed,  and  A.  could  not  ac- 
quire a  tax  title  to  the  prejudice  of  his  co-tenant. 

Appeal  from  Dubuque  circuit  court. 

Action  in  equity.    Decree  for  the  plaintiff,  and  defendant  appeals. 
Runnelh  dk  Walker,  for  appellant,  Elmer  P.  Smith.    UU  Bros.,  for  appellee, 
Janet  E.  B.  Smith. 

Seeybrs,  J.  We  find  the  facts  to  be  that  the  plaintiff  is  the  widow  of  Piatt 
Smith,  and  that  the  defendant  is  his  heir  at  law.  Piatt  Smith,  in  his  life-time, 
was  the  owner  of  certain  real  estate  in  Dubuque,  known  as  the  "Hill-street 
Property, "  which  was  occupied  by  him  and  the  plaintiff  as  their  homestead. 
Mrs.  Waits  occupied  certain  real  estiite  in  Dubuque  as  her  homestead,  which 
was  known  as  the  "  Bluff-street  Property."  Prior  to  the  death  of  Piatt  Smith 
a  contract  was  made  whereby  an  exchange  of  said  homesteads  was  agreed 
upon.  Piatt  Smith  and  the  plaintiff  agreed  to  convey  the  Hill-street  prop- 
erty to  Mrs.  Waite,  and  she  agreed  to  convey  the  Bluff-street  property  to  Piatt 
Smith  and  the  plaintiff.  The  conveyances  were  to  be  made  and  possession 
given  by  the  firat  day  of  June,  1875.  The  contract  was  in  writing,  and  at 
the  time  it  was  entered  into  it  was  understood  that  the  title  of  neither  party 
was  perfect;  but  it  was  agreed  that  a  fee-simple  title  should  be  conveyed  by 
and  rest  in  each  party.  For  the  purpose  of  perfecting  the  title  to  their  re- 
spective parcels  of  real  estate,  the  parties  employed  one  Herod,  and  he  found, 
among  other  things,  tbat  the  Bluff-street  property  had  been  sold  for  city  taxes, 
and  that  the  holder  of  the  certificate  was  entitled  to  a  deed.  For  the  puipose 
of  perfecting  the  title,  he  purchased  the  certificate,  paid  therefor  with  Ins 
own  money,  which  was,  however,  repaid  to  him  by  Mrs.  Waite.  He  took  an 
assignment  of  the  certificate  to  Piatt  Smith,  and  on  the  nineteenth  day  of 
July  the  city  treasurer  conveyed  the  premises  to  Piatt  Smith,  who  had  no 
knowledge  of  the  purchase,  assignment  of  the  certificate,  or  the  conveyance 
made  to  him  by  the  treasurer,  until  after  the  deed  was  recorded.  We  find 
the  fact  to  be  that  Herod,  in  purchasing  the  tax  certificate  and  procuring  the 
conveyance  from  the  treasurer,  was  acting  for  and  as  the  agent  of  Mrs.  W^aite, 
whose  duty  it  was  to  perfect  her  title  to  the  property  she  had  agreed  to  con- 
vey to  Smith.  Why  the  assignment  and  conveyance  were  made  to  the  latter 
does  not  appear,  but  it  may  be  presumed  to  have  been  done  as  a  matter  of 
convenience. 

On  the  nineteenth  day  of  July,  Mrs.  Waite  made  a  con veyance  of  the  Bluff- 
street  property  in  accordance  with  the  contract.  This  conveyance  was  dic- 
tated by  Piatt  Smitli,  and  it  was  drafted  as  he  directed,  and  the  material  por- 
tion thereof  is  as  follows:  "That  Belinda  J.  Waite,  *  *  *  in  considera- 
tion of  an  exchange  of  homestead  with  Piatt  Smith  and  Janet  £.  B.  Smith, 
*  *  ♦  does  hereby  sell  and  convey  unto  the  said  Piatt  Smith  and  Janet  E. 
B.  Smith,  during  their  joint  lives,  and  afterwards  to  the  survivor,  in  fee-sim- 
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pie  absolute."  The  tax  deed  was  delivered  to  Herod,  and  was  retained  by 
him  until  the  chain  of  title  was  completed,  and  then  it,  the  conveyance  exe- 
cuted by  Mrs.  Waite,  and  all  other  conveyances,  were  filed  for  record  at  the 
same  time.  It  possibly  should  be  stated  that  on  or  about  June  1,  1885,  each 
party  took  actual  possession  of  what  had,  prior  to  that  time,  been  the  home- 
stead of  the  other.* 

In  their  first  argument  counsel  for  appellant  elaborated  at  least  one  prop- 
osition which,  as  we  understand,  they  have  practically  abandoned  in  their 
reply,  for  the  reason,  we  may  assume,  that  it  was  not  regarded  ^is  tenable 
after  an  amended  abstract  had  been  filed.  Whether  we  are  correct  in  this  as- 
sumption, it  is  not  material  to  inquire,  for  the  reason  that  we  are  clearly  sat- 
isfied it  is  not  well  taken. 

Counsel  for  the  appellant  insist  that  as  the  tax  deed  and  the  conveyance 
from  Mrs.  Waite  were  both  filed  for  record  at  the  same  time,  that  reference 
must  be  had  to  the  time  they  were  respectively  executed  to  determine  which 
has  priority ;  and  iis  the  tax  deed  was  executed  first,  that  it  must  prevail  over 
the  conveyance  which  was  subsequently  executed.  Therefore  it  is  insisted 
that  the  absolute  fee-simple  title  rested  in  Flatt  Smith,  and  that  plaintiff  has 
no  title  thereto.  The  circuit  court  found  and  decreed  that  the  plaintiff  had 
a  fee-simple  title  to  the  property  in  controversy.  The  proposition  of  appel- 
lant's counsel  above  stated,  it  seems  to  us,  cannot  be  sustained,  because  it 
ignores  the  fact  that  the  tax  deed  was  never  delivered  to  Flatt  Smith.  It 
may  be  supposed  that  if  it  was  ascertained  after  the  execution  of  the  tax 
deed  that  Smith  could  not  make  a  perfect  title  to  his  property,  and  the  agree- 
ment to  exchange  homesteads  was  abandoned,  could  Smith  have  claimed  title 
under  the  tax  deed?  We  think  not.  Such  deed  was  in  the  possession  of 
Herod,  and  no  title  thereunder  had  rested  in  Smith,  because  the  deed  had 
never  been  delivered  to  him;  which  deed,  in  fact,  as  we  have  said,  was  never 
delivered  to  Smith,  but  was  filed  for  record  by  Herod  under  the  belief  that 
such  was  the  best  way  to  perfect  the  title.  Before  it  was  so  filed  the  deed 
from  Mrs.  Waite  was  executed.  Smith  hiid  knowledge  of  this  deed,  dictated 
it,  and  under  it  the  title  rested  in  Piatt  Smith,  and  the  plaintiff,  as  joint  ten- 
ants or  tenants  in  common,  and  the  former  could  not  procure  a  tax  deed  to 
the  prejudice  of  his  co-tenant.  Weave  v.  Van  Meter,  42  Iowa,  128;  Fiinn 
v.  McKinley,  44  Iowa,  688;  Tice  v.  Derby,  69  Iowa,  312;  S.  C.  13  N.  W.  Rep. 
301.  As  between  Flatt  Smith  and  the  plaintiff  the  Waite  conveyance  should 
have  priority,  because  it  is  clearly  apparent  that  he  did  not  then  claim  under 
the  tax  deed.  He  did  not  then  know  it  had  then  been  executed,  and  he  and 
the  plaintiff  then  became  co-tenants.  As  to  them,  or  either  of  them,  the  tax 
title  was  subsequently  acquired. 

We  are  of  the  opinion  the  decree  of  the  circuit  court  is  right,  and  it  must 
be  affirmed. 


State  v.  Rivers  and  another. 
Filed  April  21,  1886. 

1.  Criminal  Law — Competency  op  Witnesses. 

The  state,  in  rebuttal,  is  not  limited  to  the  witnesses  who  were  examined  before 
the  grand  jury,  or  of  whose  introduction  the  notice  prescribed  by  statute  had  been 
given. 

2.  Burglary — Ownership  op  Premises. 

Where  the  building;  broken  into  was  in  possession  of  the  three  members  of  a  firm, 
but  was  owned  by  only  two  of  them,  it  is  not  material  that  the  indictment  averretl 
the  ownership  and  possession  to  be  in  all  three.  Burglary  being  an  offense  ajxuiiist 
the  possession,  and  tliat  being  proved  as  stated,  the  matter  of  the  ownership  was 
not  important. 
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S.  GsiMivAL  Law— Alibi— BuBDBN  of  Proof. 

In  a  criminal  case,  the  burden  of  proof  is  upon  the  defendant  to  proye  an  ahbu^ 
Keep,  J.,  and  Adams,  C.  J.,  dissent. 

4.   BURGLABY — PbESUMFTIONS  ArIBINO  FROM  POSSESSION  OF  STOLEN  GoODB. 

The  possession  of  property  which  has  been  stolen  from  a  building  which  has  been 
broken  into  and  entered,  ia  prima  facie  evidence  of  larceny,  though  not  of  the  burg- 
lary. But  where  it  is  shown  that  the  bui-glary  and  larceny  were  committed  at  tte 
same  time,  and  by  the  same  person,  then  sach  possession  is  equally  prima  facit 
evidence  of  both  crimes. 

Appeal  from  Mahaska  district  court. 

The  defendants  were  convicted  of  the  crime  of  breaking  and  entering  a 
store  building  in  the  night-time  with  intent  to  commit  a  larceny,  and  thej 
appeal  from  the  judgment  pronounced  against  them. 

Phillips  (&  Greer,  for  defendants.    A.  /.  Baker,  Attj.  Qen.,  for  the  State. 

Reed,  J.  The  evidence  given  on  the  trial  shows  that  the  building  de- 
scribed in  the  indictment  was  broken  and  entered  by  some  person  on  the 
night  of  the  fifteenth  of  September,  1884.  It  also  tends  to  show  that  a  por- 
tion of  the  goods  kept  in  the  building  (which  was  occupied  as  a  general  store) 
was  stolen  at  the  same  time.  The  business  conducted  in  the  building  was 
carried  on  by  a  partnership  consisting  of  three  partners,  but  the  real  estate 
was  owned  by  two  of  the  partners.  The  evidence  relied  on  by  the  state  to 
connect  the  defendants  with  the  crime  is  circumstantial.  The  offense  was 
committed  at  Olivet,  in  Mahaska  county.  On  the  eighteenth  of  September 
the  defendants  were  arrested  at  Mount  Pleasant,  in  Henry  county.  When 
arrested,  they  had  in  their  possession  certain  goods  which  the  evidence  tends 
to  show  were  stolen  from  the  store  on  the  night  of  the  burglaiy.  There  was 
evidence  also  which  tends  to  show  that,  on  the  evening  of  the  fifteenth  of 
September,  they  were  seen  in  the  vicinity  of  Olivet,  and  that  they  were  there 
in  company  with  two  other  men.  TV  hen  they  were  arrested,  a  man  named 
Gleason  was  in  their  company,  and  the  evidence  tends  to  show  that  he  was 
one  of  the  party  of  four  who  were  seen  in  the  vicinity  of  Olivet  on  the  even- 
ing of  the  15th.  He  was  arrested  and  indicted  jointly  with  the  defendants, 
but  was  awarded  a  separate  trial.  The  defendants  introduced  evidence 
which  tended  to  prove  that  they  and  Gleason  were  in  Fort  Madison  on  the 
evening  of  the  15th,  and  that  they  went  during  that  night  to  Mount  Pleas- 
ant with  a  circus  with  which  they  were  employed,  and  that  they  arrived  at 
Mount  Pleasant  early  on  the  morning  of  the  16th,  and  remained  there  during 
that  day.  They  also  testified  that  they  purchased  the  goods  found  in  their 
possession  when  arrested  from  a  man  whom  they  met  at  Fairfield  on  the 
17th. 

Counsel  for  defendants  contend  that  the  evidence  does  not  satisfactorily  es- 
tablish either  that  the  defendants  were  in  the  vicinity  of  Olivet  on  the  evening 
of  the  15th,  or  that  the  goods  found  in  their  possession  were  stolen  from  the 
building  at  the  time  of  the  burglary.  They  also  contend  that,  upon  the  evi- 
dence given  by  the  defendants  which  tended  to  prove  an  alibi,  and  that  which 
tended  to  explain  their  possession  of  the  property,  they  were  entitled  to  an 
acquittal.  But  we  cannot  disturb  the  judgment  on  this  ground.  It  is  not 
practicable  for  us  to  set  out  the  evidence  on  these  questions,  or  comment  at 
any  length  upon  it.  We  deem  it  sufficient  to  say  that  there  was  evidence 
which  strongly  tended  to  establish  the  identity  of  the  property  found  with 
defendants  with  that  stolen  from  the  building.  Witnesses  who  saw  the  four 
men  in  the  vicinity  of  Olivet  on  the  evening  of  the  15th  undertook  to  identify 
the  defendants  and  Gleason  as  three  of  the  men  composing  the  party.  If 
these  witnesses  were  correct  as  to  this,  it  follows  necessarily  that  those  who 


^See  note  at  end  of  case. 
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testified  that  they  were  in  Fort  Madison  on  that  evening  testified  falsely. 
Which  of  the  witnesses  was  entitled  to  credit  was  a  question  for  the  jury, 
and  they  were  in  a  much  better  position  to  form  a  correct  judgment  on  the 
question  than  we  are.  The  testimony  which  tended  to  prove  the  purchase  of 
the  goods  at  Fairfield  was  given  by  the  defendants  and  Gleason  alone.  They 
were  not  contradicted  with  reference  to  that  transaction  by  any  direct  evi- 
dence. Their  story,  however,  with  reference  to  it  was  not  so  reasonable  or 
probable  as  that  we  can  say  that  the  jury  should  have  accepted  it  as  the  truth. 
Indeed,  it  has  so  many  points  of  resemblance  to  the  stones  whicli  the  writer 
of  this  opinion,  in  his  experience  in  the  district  court,  has  heard  told  by  de- 
fendants in  criminal  cases  when  there  was  an  apparent  necessity  for  them  to 
explain  their  possession  of  other  people's  property,  as  to  lead  him  to  doubt 
whether  it  is  entirely  original  with  these  defendants. 

2.  Each  of  the  defendants  testified  that  he  had  never  been  in  Olivet  or  in 
Mahaska  county  until  he  was  brought  there  after  his  arrest  on  this  charge. 
The  state  offered  evidence  in  rebuttal,  tending  to  prove  that  defendant  Mar- 
tin was  in  Olivet,  and  in  the  store  which  was  burglarized,  about  a  month  or 
six  weeks  before  the  burglary;  also  that  he  was  in  Oskaloosa  at  about  the 
same  time.  The  witnesses  by  whom  it  was  proposed  to  prove  these  facts 
were  not  examined  before  the  grand  jury  that  found  the  indictment,  and  the 
district  attorney  had  not  served  the  defendants  with  notice  of  his  intention 
to  examine  them  on  the  trial.  Counsel  for  the  defendants  objected  to  the  ex- 
amination of  the  witnesses,  on  the  ground  that  defendants  had  not  been  noti- 
fied that  they  would  be  examined,  as  required  by  the  statute;  but  the  objec- 
tion was  overruled.  If  the  defendants  had  contented  themselves  with  a  simple 
denial  that  they  were  at  Olivet,  or  in  that  vicinity,  on  the  evening  of  the  fif- 
teenth of  September,  the  state  would  clearly  not  have  been  entitled  to  exam- 
ine witnesses  in  rebuttal  of  their  statement  who  had  not  been  examined  be- 
fore the  grand  jury,  or  of  whose  introduction  the  notice  prescribed  by  section 
4421  of  the  Code  had  not  beea  given,  for  the  testimony  of  such  witnesses 
would  have  tended  to  prove  a  fact  which  had  a  tendency  to  support  the  in- 
dictment. Defendants,  however,  made  their  denial  much  broader  than  this. 
It  must  be  presumed,  we  think,  that  they  regarded  the  fact  that  they  had  not 
been  in  the  county  at  any  time  before  the  fifteenth  of  September  as  material 
to  their  defense,  or  they  would  not  have  attempted  to  prove  it,  although  its 
materiality  is  not  apparent  to  us.  They  did  not  make  the  objection  that  the 
evidence  offered  tended  simply  to  contradict  them  on  an  immaterial  matter, 
but  their  objection  went  solely  to  the  competency  of  the  witnesses.  The  evi- 
dence given  by  the  witnesses  was  not  introduced  in  support  of  the  indict- 
ment, but  to  contradict  the  statement  of  the  defendants,  and  was  therefore 
admissible  if  the  evidence  it  tended  to  rebut  was  material.  The  state,  in  re- 
buttal, is  not  limited  to  the  witnesses  who  were  examined  before  the  grand 
jury,  or  of  whose  introduction  the  prescribed  notice  has  been  given.  State 
V.  Parish,  22  Iowa,  284.  We  think,  therefore,  that  the  ruling  of  the  district 
court,  that  the  state  was  entitled  to  examine  the  witnesses,  is  correct. 

3.  It  is  averred  in  the  indictment  that  the  building  in  which  the  offense 
was  committed  belonged  to  B.  Sumner,  W.  H.  Sumner,  and  Sarah  Shoup, 
who  were  doing  business  as  partners  under  the  firm  name  of  B.  Sumner  & 
Co.  As  stated  above,  the  proof  was  that  the  building  was  occupied  by  the 
firm  comprised  of  the  three  persons  named,  but  in  fact  was  the  property  of 
two  of  them.  Itefendants  asked  the  court  to  instruct  that  the  ownership 
must  be  proved,  as  laid  in  the  indictment.  But  the  court  refused  to  give 
that  instruction,  and  told  the  jury  that  it  would  be  sufficient  on  this  point  if 
it  was  shown  that  a  partnership  composed  of  the  persons  named  in  the  in- 
dictment was  in  the  possession  and  occupancy  of  the  building  at  the  time  it 
was  broken  and  entered.  This  ruling  is  correct.  Burglary  is  an  offense 
against  the  possession.    At  common  law  the  ownership  was  required  to  be 
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laid  in  the  tenant  or  person  in  possession.  Whart.  Crim.  Law,  §§  787,  788, 
816.  This  rule  is  not  changed  by  any  provision  of  our  statute,  although 
under  Code,  §  4302,  it  would  probably  be  immaterial  whether  the  ownership 
was  laid  in  the  landlord  or  the  tenant  if  the  offense  was  in  other  respects  saf- 
ficientiy  described. 

4.  The  district  court  instructed  the  jury,  in  effect,  that  on  the  question  of 
the  alleged  alibi  the  burden  of  proof  was  on  the  defendants.  The  instruc- 
tion is  in  accord  with  the  previous  holdings  of  this  court.  The  writer  of  this 
opinion  deems  it  proper  to  say,  however,  that  he  is  not  satisfied  of  the  cor- 
rectness of  this  holding,  and  the  present  chief  justice  concurs  in  this  view. 
A  majority  of  the  court,  however,  are  content  to  adhere  to  the  former  hold- 
ing on  the  question. 

5.  The  district  court  gave  the  following  instruction:  ''If  you  find  from  the 
evidence  in  this  case,  beyond  a  reasonable  doubt,  that  the  goods  or  articles  of 
merchandise  introduced  in  evidence,  or  some  part  of  them,  were  by  some  one 
or  more  persons  stolen  from  the  said  building  in  the  night-time,  by  breaking 
and  entering  such  building,  and  you  further  find  that,  within  a  few  days 
thereafter,  such  goods  or  merchandise,  or  a  portion  thereof,  were  found  in 
possession  of  defendants,  you  would,  in  such  case,  be  warranted  in  conclud- 
ing that  the  goods,  if  any  thus  found  in  the  possession  of  defendants,  were 
stolen  by  defendants  from  said  building  by  breaking  and  entering  the  same 
in  the  night-time,  unless  the  facts  and  circumstances  disclosed  by  the  evi- 
dence raise  in  your  minds  a  reasonable  doubt  as  to  whether  they  did  not 
come  honestly  into  such  possession. "  The  doctrine  of  this  instruction  is  that 
the  guilt  of  the  accused  might  be  inferred  from  the  fact  that  they  had  the 
stolen  property  in  possession,  if  such  possession  was  unexplained,  and  it  was 
shown  that  the  larceny  was  committed  by  the  same  parties  who  broke  and 
entered  the  building,  and  was  also  committed  at  the  time  of  the  burglary. 

It  is  contended  that  the  instruction  is  in  conflict  with  the  holding  of  this 
court  in  State  v.  Shaffer,  69  Iowa,  290;  S.  C.  13  N.  W.  Rep.  306.  The  in- 
struction  which  we  disapproved  in  that  case  is  set  out  in  the  opinion,  and 
need  not  be  here  quoted.  It  held  that  the  possession  of  property  which 
had  been  stolen  from  a  building  which  had  been  burglariously  broken  and 
entered,  alone  was  prima  facie  evidence  that  the  one  having  it  in  possession 
committed  the  burglary,  and  it  is  said  in  the  opinion  that  the  presumption 
which  arises  from  this  possession  of  stolen  property  is  not  applicable  to  the 
crime  of  burglary;  and  the  general  doctrine  undoubtedly  is  thajt  the  possession 
of  property  which  has  been  stolen  from  a  building,  which  had  been  broken 
and  entered,  is  not  alone  prima  facie  evidence  that  the  one  having  it  in  pos- 
session is  guilty  of  the  burglary.  See  the  authorities  cited  in  the  opinion  in 
State  V.  Shaffer.  Such  possession,  if  unexplained,  does  raise  a  presumption, 
however,  that  the  party  is  guilty  of  the  larceny.  But  it  does  not  follow 
necessarily,  in  every  case,  that  both  crimes  were  committted  by  the  same 
party.  The  one  who  committed  the  larceny  may  have  found  the  buUding 
open  after  the  burglary  was  committed,  and  may  have  entered  it,  and  stolen 
the  goods  without  having  been  concerned  in  the  breaking.  It  is  obvious, 
therefore,  that  the  mere  possession  of  the  stolen  goods  does  not  have  the  same 
tendency  to  connect  him  with  the  burglary  which  it  does  with  the  larceny. 
It  is  a  circumstance  which  would  ordinarily  be  removed  one  degree  further 
from  the  one  crime  than  the  other,  and  this  we  apprehend  is  the  reason  of  the 
rule  on  the  subject  laid  down  by  the  authorities.  But  when  it  is  shown  to 
the  satisfaction  of  the  jury  that  the  two  offenses  were  committed  at  the  same 
time,  and  by  the  same  person,  it  is  impossible  that  it  should  have  any  greater 
tendency  to  prove  his  guilt  of  the  one  than  of  the  other  crime.  If  the  two 
offenses  were  committed  by  the  same  persons,  and  at  the  same  time,  the  fad 
that  the  defendants  had  the  stolen  property  in  their  possession  necessarily  has 
the  same  tendency  to  prove  them  guilty  of  the  burglary  as  of  the  larceny. 
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We  think,  therefore,  that  the  instruction  is  correct.    See,  also,  State  y. 
Golden,  49  Iowa,  48. 

We  have  examined  the  whole  record,  and  we  find  no  ground  upon  which 
we  think  the  judgment  should  be  disturbed,  and  it  will  accordingly  be  af- 
firmed. 

NOTE. 

The  evidence  of  an  alibi  cannot  avail  nnleas  it  preponderates.    State  v.  Reed,  (Iowa,) 

17  N.  W.  Rep.  150 ;  State  v.  Hemrick,  (Iowa,)  Id.  594. 

The  burden  of  proof  is  on  the  defendant  to  establish  the  defense  of  an  aJihi  by  n  pre- 
ponderance of  evidence.  State  v.  Hamilton,  (Iowa,)  11  N.  W.  Rep.  5 ;  State  v.  Krew- 
sen,  (Iowa.)  Id.  7. 

An  alibi  must  be  established  by  a  preponderance  of  evidence.  This  rule  is  not  in  con- 
flict with  the  doctrine  of  reasonable  doubt.    State  v.  Red,  (Iowa,)  4  N.  W.  Rep.  831. 

The  burden  of  proving  an  alibi  is  on  the  defendant,  but  he  is  not  bound  to  prove  it 
beyond  a  reasonable  doubt;  and  if,  upon  the  whole  case,  the  testimony  raises  a  rea- 
sonable doubt  that  defendant  was  present  when  the  crime  was  committed,  be  should 
be  acquitted.    State  v.  Fry,  (Iowa,)  26  N.  W.  Rep.  738. 

A  prisoner  is  not  bound  to  prove  an  alibi  beyond  a  reasonable  doubt.  Landis  v.  State, 
70  Ga.  652. 

An  instruction  to  a  jnry  in  a  criminal  case  that  an  unsuccessful  attempt  to  prove  an 
alibi  is  an  attenipt  to  manufacture  evidence,  which  always  bears  against  the  prisoner, 

18  erroneous.    Turner  y.  Com.,  86  Pa.  St.  54. 


State  v.  Gleasok. 

Filed  AprU  21,  1886. 

Gbiminal  Law— Nbw  Trial— Newly-Discovered  Evidence. 

Kewly-discovered  evidence  that  is  merely  cumulative  Is  not  ground  for  a  new 
trial. 

Appeal  from  Mahaska  district  court. 

The  defendant  was  indicted,  tried,  and  convicted  for  breaking  and  enter- 
ing a  store  building,  in  the  night-time,  with  intent  to  commit  the  crime  of 
larceny.    He  appeals. 

Phillips  ds  Qreer,  for  appellant.    A.  J,  Baker ^  Atty.  Gen.,  for  the  State. 

Kothrogk,  J.  The  defendant  was  jointly  indicted  with  Frank  Rivers  and 
Edward  Martin  for  the  same  crime.  He  demanded  a  separate  trial.  The 
facts  introduced  in  evidence  upon  the  trial  of  the  defendant,  and  upon  the 
separate  trial  of  Rivers  and  Martin,  were  substantially  the  same,  and  the  in- 
structions given  by  the  court  to  the  jury,  and  the  instructions  asked  by  the 
defendant,  were,  in  substance,  alike.  We  have  given  such  consideration  to 
the  questions  presented  by  counsel  for  defendant  as  seems  to  be  required,  in 
the  cjise  of  State  v.  Rivers,  ante,  781,  (decided  at  the  present  term.)  The 
only  material  difference  in  the  two  ciises  is  that  in  the  Case  of  Gleason  the 
defendant  asked  a  new  trial  upon  the  ground  of  newly-discovered  evidence. 
AVe  think  the  ruling  of  the  court  may  well  be  sustained  for  the  reason  that 
the  newly-discovered  evidence  was  purely  cumulative.    Affirmed. 


Ten  Eyck  v,  Sjoburg  and  another. 

Filed  April  22,  1886. 

iKjUHonoN — Trespass  to  Land — Occupancy. 

Where  a  trespasser  npon  land  continues  to  remain  upon  the  same  in  defiance  of 
a  writ  awarding  possession  to  the  owner,  sucli  owner  is  entitled  to  an  injunction  to 
prevent  the  trespasser  from  occupying  the  same. 

Appeal  from  an  order  of  the  district  judge,  Hamilton  county. 
v.27N.w.no.8— 50 
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The  plaintiff,  Elizabeth  W.  Ten  Eyck,  is  the  owner  of  160  acres  of  land  in 
Hamilton  county,  of  which  the  defendants,  Olof  Sjoburg  and  his  wife,  wrong- 
fully hold  possession.  The  action  is  brought  to  obtain  an  injunction  to  pre- 
vent the  defendants  from  occupying  the  premises.  An  application  for  a  pre- 
liminary injunction  was  made  to  the  Honorable  H.  C.  Henderson,  district 
judge,  at  chambers,  and  an  order  for  such  injunction  was  granted.  Prom  the 
order  the  defendants  appeal. 

Chase  A  CTutse,  for  appellants.    11.7.  Covih  for  appellee. 

Adams,  0.  J.  The  defendant  Olof  Sjoburg  purchased  the  land  in  question  in 
1876  of  the  then  owner,  Henry  Ten  Eyck,  husband  of  the  plaintiff,  but  now 
deceased.  Sjoburg  took  a  contract  for  a  deed,  and  occupied  under  it.  He  failed, 
however,  to  pay  for  the  land,  and  Ten  Eyck  foreclosed  the  contract,  obtained  an 
execution,  sold  the  land  under  execution,  and  bid  it  in.  At  the  end  of  the 
year,  no  redemption  having  been  made,  Ten  Eyck  obtained  a  deed.  He  then 
died,  and  the  plaintiff,  his  surviving  widow  and  executrix  of  his  will,  claims 
under  him.  The  decree  of  foreclosure  of  the  contract  provided  for  a  writ  of 
assistance  in  the  plaintiff's  behalf,  to  enable  him  to  obtain  possession.  Un- 
der the  decree  such  writ  was  issued  April  16,  1883,  and  served  three  days 
later.  The  sheriff's  return  shows  that  he  served  it  by  reading  it  to  the  de- 
fendant Olof  Sjoburg,  and  by  removing  him  from  the  premises.  It  appears, 
however,  that,  in  disobedience  to  the  writ,  Sjoburg  immediately  returned, 
and  has  been  occupying  the  premises  ever  since. 

The  defendants  contend  that  the  plaintiff  is  not  entitled  to  an  injunction 
because  she  has  an  adequate  remedy  at  law,  either  by  the  issu<ince  of  another 
writ  of  assistance,  or  by  an  action  of  right.  But,  in  our  opinion,  their  posi- 
tion cannot  be  sustained.  The  plaintiff's  rights  have  been  fully  adjudicated, 
and  the  defendants  are  in  possession  only  as  mere  trespassers  and  in  disregard 
of  the  mandate  of  the  court.  They  have  shown  a  strange  persistence  in  their 
endeavor  to  occupy  the  premises.  Their  counsel  seek  to  Justify  them  on  the 
ground  that  they  made  an  improvident  contract,  and  also  upon  the  ground 
that,  even  under  that  contract,  no  decree  for  an  execution  should  have 
been  rendered.  But  we  cannot  go  into  any  inquiry  of  that  kind.  As  the 
case  now  presents  itself,  the  defendants  seem  determined  to  hold  posses- 
sion in  disobedience  to  any  legal  process  that  can  be  issued  against  them.  We 
think  that  the  plaintiff  is  entitled  to  the  speedy  remedy  of  an  injunction. 
Affirmed. 


Bhutasel  v.  Stephens. 
Filed  April  22,  1886. 

1.  Chattel  MoRTaAos — ^Dbbcriftion  of  Property. 

The  description  of  property  in  a  chattel  mortgage  most  be  such  that  third  tor- 
ties,  aided  by  ixK^uiries  which  the  instrument  itself  suggests  and  directs,  may  iaen- 
tify  it.    Description  herein  held  insufficient.^ 

2.  Witness — Corroboration — Declarations  Out  of  Court. 

Evidence  of  what  a  witness  has  said  outside  of  court  is  not  admissible  to  corrob- 
orate or  fortify  his  testimony. 

Appeal  from  Franklin  circuit  court 

Action  for  the  recovery  of  specific  personal  property.  Defendant  is  sheriff 
of  Franklin  county,  and  he  seized  the  property  in  controversy  on  a  writ  of 

'For  a  full  discussion  of  the  question  of  sufficiency  of  the  description  of  the  Items  in 
a  chattel  mortgage,  see  Knapp  v.  Deitz,  (Wis.)  24  N.  W.  Rep.  471,  and  note,  472,  478; 
Peterson  v.  Fole,  (Iowa,)  25  N.  W.  Rep.  677 :  Caldwell  v.  'iVowbridge,  (Iowa,)  26  N. 
W.  Rep.  49;  Jones  v.  Workman,  (Wia.)  27  N.  W.  Rep.  168;  Weber  v.  llliog,  (Wis.) 
pott,  834. 
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attachment  issued  in  the  suit  of  the  Citizens^  Bank  of  Hampton  against 
Nicholas  J.  Rhiitasel.  Plaintiff  is  the  wife  of  Nicholas  J.  Rhutasel,  and  she 
claims  the  property  under  a  chattel  mortgage  executed  by  her  husband  to 
secure  an  alleged  indebtedness.  The  mortgagor  was  in  possession  of  the 
property  at  the  time  of  the  seizure  by  defendant.  The  defenses  pleaded  are 
•{1)  that  the  description  of  the  property  contained  in  the  mortgage  is  so  in- 
definite that  the  record  of  the  instrument  did  not  impart  constructive  no- 
tice to  third  parties;  and  (2)  that  the  mortgage  was  given  by  the  mortgagor, 
-and  accepted  by  plaintiff,  with  intent  to  hinder,  delay,  and  defraud  the  cred- 
itors of  the  mortgagor.  The  verdict  and  judgment  were  for  plaintiff.  De- 
lendant  appeals. 

Taylor  ct  Evans  and  D,  W,  Dow,  for  appellant,  C.  F.  Stephens.  Harri- 
mhan  &  Luke  and  /.  J7.  Bradley,  for  appellee,  Emma  A.  Rhutasel. 

Heed,  J.  The  description  of  the  property  contained  in  the  mortgage  is  as 
•follows:  "All  my  stock  hogs,  being  forty,  more  or  less,  with  the  pigs  now 
with  them;  one  span  of  colts,  three  years  old,  one  gray,  one  bay;  eight  cows, 
one  seven  years  old,  white,  and  with  reds  spots;  one  same  age,  and  about  same 
color;  one  brindle  cow  six  years  old;  one  cow  four  years  old,  with  calf  with 
«her,  blind  in  one  eye;  one  four  years  old,  red  and  white,  with  calf  with  her 
also;  one  eight  years  old,  red,  with  white  face;  one  roan  cow,  six  years  old." 
The  circuit  court  ruled  that  this  description  was  sufficiently  certain,  and  that 
plaintiff  was  entitled  to  recover,  unless  it  was  shown  that  the  mortgage  was 
executed,  and  accepted  by  her,  witli  the  fraudulent  intent  charged. 

It  was  held  by  this  court  in  Smith  v.  McLean,  24  Iowa,  322,  that  any  de- 
scription in  a  chattel  mortgage  which  will  enable  third  persons,  aided  by  in- 
quiries which  the  instrument  itself  suggests  and  directs,  to  identify  the  prop- 
erty intended  to  be  covered,  is  suflicieat.  The  correctness  of  the  rule  laid 
-down  in  that  case  has  never  been  seriously  questioned,  and  it  is  well  sus- 
tained by  the  authorities  cited  in  the  opinion,  and  by  many  others  that  might 
be  cited.  Under  that  rule,  we  think  the  description  in  the  mortgage  in  ques- 
tion is  sufficient  as  to  the  hogs  named  in  it.  In  the  description,  "all  my 
stock  hogs,  with  the  pigs  now  with  them,"  an  inquiry  is  suggested,  which, 
if  followed,  would  enable  a  person  not  a  party  to  the  instrument  to  identify 
the  property.  We  think,  however,  that  the  description  as  to  the  other  property 
•is  clearly  insufficient.  The  description,  "one  span  of  colts,  three  yeats  old, 
one  gray,  and  one  bay,"  contains  nothing  by  which  the  particular  property  in- 
tended could  be  identified.  Bay  colts  three  years  old,  and  gray  colts  of  the 
same  age,  could  be  found,  we  have  no  doubt,  at  any  time,  on  one-half  of  the 
farms  in  the  state,  and  a  span  or  team  answering  that  general  description 
could  be  found  in  almost  any  neighborhood.  And  no  inquiry  is  suggested  by 
tthe  description,  which,  if  followed,  would  lead  to  the  identification  of  the 
property.  The  description  as  to  the  other  property  is  equally  inadequate.  It 
makes  no  reference  to  the  ownership  of  the  property,  nor  does  it  refer  to  its 
location,  or  otherwise  describe  it,  or  refer  to  it  in  such  manner  as  to  enable 
third  parties  by  inquiry  to  identify  it. 

2.  Phiintiff  was  examined  as  a  witness  in  her  own  behalf,  and  testified  that 
-on  several  occasions  before  the  mortgage  was  given  she  obtained  money  for 
her  husband  from  the  bank  on  whose  suit  the  attachment  issued,  on  which 
defendant  seized  the  property,  and  that  on  one  of  those  occasions  the  cashier 
of  the  bank  told  her  that  her  husband's  credit  at  the  bank  was  good  for  $10,- 
000.  This  testimony  was  introduced  for  the  purpose  of  proving  that  she  had 
reason  to  believe,  when  she  accepted  the  mortgage,  that  her  husband  was 
-solvent.  Defendant  introduced  the  cashier  as  a  witne^,  and  he  denied  hav- 
ing made  the  statement  attributed  to  him.  Plaintiff's  husband  was  exam- 
ined in  rebuttal,  and,  ag<iinst  defendant's  objection,  was  permitted  to  testify 
•that  on  her  return  from  the  bank  on  the  occasion  in  question  plaintiff  told 
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him  that  the  cashier  had  made  the  statement  which  she  attributed  to  him  in 
her  testimony.  The  ruling  admitting  this  testimony  is  assigned  as  error. 
We  are  of  opinion  that  the  evidence  shouid  have  been  excluded.  The  general 
rule  is  that  evidence  of  what  a  witness  has  said  out  of  court  is  not  admissible 
to  corroborate  or  fortify  his  testimony.  1  Greenl.  Ev.  §  469;  JRobb  v.  ffach- 
ley,  23  Wend.  50.  It  has  sometimes  been  held»  when  an  attempt  was  made 
to  discredit  a  witness  on  the  ground  that  he  was  influenced  in  giving  his  tes- 
timony by  some  motive  prompting  him  to  give  a  false  or  colored  statement, 
that  it  was  allowable  for  the  party  calling  him  to  show  in  reply  that  he  had 
made  the  same  statement  when  the  attributed  motive  did  not  exist.  But  this 
case  is  not  within  the  principle  of  that  holding.  The  question  was  whether 
tlie  cashier  had  made  the  statement  attributed  to  him.  PlaintiiT  testified  pos- 
itively that  he  did  make  the  statement,  and  it  could  add  nothing  to  the  strength 
of  her  testimony  to  show  that  she  had  made  the  statement  when  not  under 
oath.  There  was  no  attempt  to  discredit  her  except  by  the  negative  testi- 
mony of  the  cashier.  The  question  whether  she  or  the  cashier  was  the  more 
creditable  witness  was  to  be  determined,  but  she  was  not  entitled  to  have  her 
previous  statement,  or  the  fact  that  she  had  made  such  previous  statement, 
considered  in  determining  that  question. 

Other  questions  have  been  argued  by  counsel,  but  we  do  not  regard  them 
as  demanding  attention  at  this  time. 

The  judgment  will  be  reversed,  and  the  cause  remanded  for  a  new  tiiaL 


Hill  v.  C.  Aultman  &  Co. 
Filed  April  22,  1886. 

1.  EviDENCB— Parol  Evidence— Gontsntb  of  Wbittek  Dooumertb. 

It  is  error  to  allow  parol  evidence  of  the  contentB  of  a  letter,  where  no  loss  or  d»- 
Btruction  thereof  is  established,  and  there  is  no  showing  of  any  search  having  been 
made  for  It. 

2.  Tbial— Instructions  to  Juby— Issues  Ignored. 

Where  the  instructions  of  the  court  to  the  iury  ignore  certain  Issaes  proper  for 
the  jury  to  consider,  it  is  ground  for  a  reversal  of  the  Judgment. 

Appeal  from  Webster  district  court. 

The,petition  states  that  P.  B.  Baldwin  &  Co.,  of  which  partnership  plaintiff 
was  a  member,  were  the  agents  of  the  defendant  under  a  contract  not  in  writ- 
ing for  the  sale  of  farm  machinery;  that  for  his  services  defendant  received 
a  note  executed  by  one  McLaughlin,  the  amount  of  which,  by  reason  of  cer* 
tain  matters  stated  in  petition,  the  plaintiff  seelcs  to  recover  in  this  action. 
The  defendant  in  substance  admitted  the  agency,  but  pleaded  that  the  con- 
tract constituting  P.  R.  Baldwin  &  Co.  the  defendant's  agents  was  in  writing, 
and  pleaded  several  defenses  and  a  counter-claim  which  are  sufficiently  referred 
to  in  the  opinion.  Trial  by  jury.  Verdict  and  judgment  for  the  plaintiffs 
The  defendant  appeals. 

R,  M,  WrighU  for  appellant.    No  appearance  for  appellee. 

Seevers,  J.  1.  One  Patterson  was  the  general  agent  of  the  defendant, 
and  under  the  issues  it  became  and  was  materiiU  whether  a  settlement  made 
by  him  with  P.  B.Baldwin  &  Co.  had  been  approved  or  ratified  by  the  defend- 
ant. In  making  the  settlement.  Patterson  stated  in  writing  that  he  allowed 
(Baldwin  &  Co.)  all  they  claimed,  but  that  he  could  not  say  whether  the  com- 
pany would  do  so  or  not.  For  the  purpose  of  establishing  such  approval  the 
plaintiff  introduced  one  Kehra  as  a  witness.  He  was  a  clerk  in  the  employ 
of  Baldwin  &  Co.,  and  he  testified  they  had  received  a  letter  from  the  plaintiff, 
and.  against  the  objection  of  the  defendant,  he  was  permitted  to  state  the 
contents  of  such  letter.    Kehm  testified  that  he  saw  the  letter  on  the  files  of 
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Baldwin  &  Co.  in  January,  1880,  and  had  never  seen  it  since  that  time,  and 
sthat  he  did  not  know,  or  ''have  any  means  of  knowing,  where  it  was.'*  He 
made  no  search  for  it,  or,  at  least,  failed  to  so  testify.  The  firm  of  Baldwin 
A  Ck).  was  composed  of  the  plaintiff  and  Baldwin.  The  deposition  of  the  latter 
was  taken,  and  introduced  on  the  trial,  but  he  was  not  asked  and  gave  no 
evidence  in  relation  to  the  letter;  that  is,  as  to  whether  it  had  been  lost  or 
•destroyed.  The  firm  of  Baldwin  &  Co.  had  been  dissolved  prior  to  the  trial, 
and  the  plaintiff  testified  that  he  had  never  seen  the  letter  since  it  was  re- 
ceived ;  that  he  did  not  know  where  it  was,  and  did  not  know  what  became 
•of  it  after  the  dissolution  of  the  firm.  Such  being  the  evidence,  we  are  of 
the  opinion  that  the  court  erred  in  admitting  evidence  of  the  contents  of  the 
letter.  Its  loss  or  destruction  was  not  established,  nor  had  a  search  been 
made  therefor  among  the  papers  of  the  firm.  For  aught  that  appears  Bald- 
win may  have  had  it. 

2.  Under  the  issues  the  plaintiff  was  entitled  to  recover  something,  or  the 
defendant  was  so  entitled  to  recover  on  its  counter-claim,  or  the  defendant 
was  simply  entitled  to  a  verdict  in  its  favor.  In  the  seventh  paragraph  of 
the  charge  to  the  jury,  the  court  instructed  the  jury  that  the  plaintiff  was  enti- 
tled to  recover  $121.20  if  they  found  certain  facts,  or  that,  if  they  found  certain 
other  facts,  the  defendant  was  entitled  to  recover  $515.96,  and  forms  of  the 
verdict  in  accordance  with  this  instruction  were  given  to  the  jury  by  the 
court.  In  the  second  paragraph  of  the  charge  the  jury  were  told  that  the 
burden  was  on  the  plaintiff  to  show  "that  there  was  a  full  and  complete  set- 
tlement between  defendant  and  Baldwin  &  Co."  In  the  fifth  paragraph  of 
the  charge  the  jury  were  told  that  if  they  found  certain  facts  to  be  true,  that 
the  settlement  would  amount  to  a  waiver  of  the  contract  on  which  the  de- 
fendant claimed  to  recover  on  its  counter-claim.  Now,  it  is  evident  to  us 
that  the  plaintiff  might  have  failed  to  establish  his  right  to  recover  at  all, 
and  also  that  the  defendant  might  not  be  so  entitled  on  its  counter-claim. 
At  least,  this  was  for  the  jury  to  say.  In  such  case  the  verdict  must  have 
been  for  the  defendant.  But  this  issue  was  ignored  in  the  instructions  given 
the'jury,  and  this,  under  the  evidence  in  this  case,  constitutes,  in  our  opinion, 
reversible  error. 

3.  The  plaintiff  claimed  to  recover  on  the  McLaughlin  note,  on  the  ground 
that  it  was  secured  by  mortgage  which  also  secured  other  notes  which  were 
Xhe  property  of  the  defendant,  some  of  which  became  due  prior  to  the  note 
held  by  the  plaintiff,  and  that  defendant  had  foreclosed  the  mortgage,  and 
"that  the  proceeds  realized  were  more  than  sufiicient  to  pay  the  notes  which  be- 
came due  prior  to  the  note  owned  by  the  plaintiff.  It  was  therefore  incum- 
bent on  the  plaintiff  to  establish  how  much  had  been  realized  in  the  foreclos- 
ure proceedings,  and  how  much  he  was  entitled  to.  In  the  third  paragraph 
of  the  charge  the  jury  were  told  that  the  plaintiff  was  entitled  to  recover, 
unless  the  defendant  has  established  its  defense  or  counter-claim.  In  so  in- 
structing, the  court  ignored  the  fact  that  defendant  had  pleaded  a  general  de- 
nial.    The  instruction  in  question  is  therefore  erroneous. 

Other  errors  are  assigned  and  relied  on  which  we  deem  it  best  not  to  con- 
sider for  the  reason  that  the  appellee  has  failed  to  make  any  appearance.  Ee- 
versed. 


Wake,  Adm'r,  v.  Howlet  and  another. 
Filed  April  22, 1886. 

SiZSOUTOBS  AND  AbMIKISTBATOBS— ACTIONS  BY— CoUNTEB-C?LAIHB  AOAIV8T  ESTATES. 

The  statute  limiting  the  time  within  which  claims  may  be  filed  against  an  estate 
refers  only  to  such  claims  as  are  sought  to  be  enforced  against  the  estate  in  the  first 
instance ;  bat  any  creditor  having  a  money  demand  against  the  deceased  may  set  it 
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Up  at  any  time  as  a  connter-daim  in  a  suit  against  him  by  the  administrator  on  a 
money  demand,  and  in  any  court  having  jurisdiction  of  the  administrator's  suit.^ 

Appeal  from  Webster  circuit  court. 

The  plaintiff  is  administrator  of  the  estate  of  George  Ware,  deceased. 
This  action  was  brought  to  recover  6200,  and  interest,  upon  a  promissory 
note  made  by  the  defendants,  and  payable  to  said  George  Ware  or  bearer. 
The  defendants  admitted  the  execution  of  the  note,  but  they  alleged  that  they 
did  not  owe  anything  thereon,  and  that  when  said  note  was  executed  to  the 
decedent  he  was  indebted  to  the  defendants  in  the  sum  of  6338,  for  which  he 
had  given  his  due-bill;  and  that  it  was  verbally  agreed  between  defendants 
and  decedent  when  the  note  was  executed  that  when  the  due-bill  became  pay- 
able the  decedent  should  deliver  the  note  to  the  plaintiffs,  and  that  the 
amount  thereof  should  be  credited  on  the  due-bill;  and  that  the  note  should, 
in  that  manner,  be  canceled  and  paid;  and  they  claimed  that  the  note  should 
now  be  applied  upon  and  in  payment  of  said  due-bill.  The  pUiintiff  demurred 
to  the  answer.  The  demurrer  was  overruled,  and  plaintiff  filed  a  reply. 
There  was  a  trial  to  the  court,  and  a  Judgment  for  the  defendants  for  costs. 
Plaintiff  appeals. 

White  (&  Clark,  for  appellant.  Jif.  D.  O^Conndl  and  /.  P.  Dolliver,  for 
appellees. 

ROTHROCK,  J.  1.  The  cause  was  submitted  to  the  court  upon  the  plead- 
ings and  an  agreed  statement  of  facts  without  other  evidence.  The  facts^ 
therefore,  are  not  in  dispute,  and  they  are  as  follows:  George  Ware,  deceased r 
was,  at  the  time  of  his  death,  a  resident  of  Dallas  county.  He  died  on  the 
sixth  day  of  February,  1882;  and  on  the  thirteenth  day  of  April,  in  the  same 
yeair,  the  plaintiff  was  appointed  administrator  of  the  estate  by  the  circuit 
court  of  Dallas  county,  and  on  the  same  day  gave  notice  of  his  appointment; 
and  the  estate  is  in  process  of  settlement  in  tbat  court.  The  note  in  suit  was 
executed  by  the  defendants  on  November  23,  1881,  and  due  in  one  year.  On 
the  twelfth  day  of  November,  1881,  the  deceased  made  and  delivered  to.  the 
defendants  the  following  due-bill: 

"Lehigh,  November  12, 1881. 

"Due  Philip  Howley,  for  board  and  washing  for  himself  and  wife  ft-om 
September  5, 1880,  to  November  10, 1881,  6338,  to  be  paid  first  day  of  June,. 
1882. 

[Signed]  "George  Ware.'^ 

It  will  be  observed  that  at  the  time  the  note  was  given  the  decedent  was 
indebted  to  the  defendants  on  the  due-bill  in  a  sum  larger  than  the  amount 
of  the  note,  but  the  due-bill  was  not  payable  until  June  1,  1882,  and  it  bore 
no  interest.  When  the  note  was  given.  Ware  paid  the  defendants  6200,  and 
it  was  verbally  agreed  between  the  parties  that  when  the  due-bill  became 
payable  Ware  should  surrender  the  note  to  the  defendants,  and  the  amount 
of  the  note  should  be  credited  on  the  due-bill  as  a  payment,  and  that  the 
note  should  be  paid  and  canceled  in  that  way.  Ware  died  before  the  due- 
bill  became  payable,  and  the  note  was  not  surrendered,  and  no  credit  given 
therefor.  On  the  twenty-eighth  day  of  February,  1883,  the  defendants  filed 
a  claim  against  said  estate  in  the  office  of  the  clerk  of  the  Dallas  circuit  court» 
which  claim  included  the  board  and  washing  for  which  the  due-bill  was  given. 
No  notice  of  the  filing  of  said  claim  was  ever  served  upon  the  plaintiff,  nor 
was  the  same  ever  allowed  or  proved  as  a  claim  against  the  estate.  This  ac- 
tion was  commenced  and  the  answer  filed  more  than  a  year  after  the  notice 
of  administration  was  given. 

^Bee  note  at  end  of  case. 
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The  first  proposition  urged  by  counsel  for  appellant  is  that  the  terms  of  the 
note  cannot  be  varied  by  parol  evidence  of  a  cotemporaneous  agreement.  We 
do  not  find  it  necessary  to  determine  the  question  whether  the  parol  agree- 
ment made  by  the  parties  is  within  the  rule  contended  for  by  counsel,  because 
we  think  that  the  judgment  of  the  circuit  court  may  be  sustained  upon  an- 
other ground,  which  we  will  now  proceed  to  consider. 

2.  According  to  the  facts  above  set  forth,  the  decedent,  in  his  life-time,  held 
the  note  against  the  defendants,  and  the  defendants  held  the  due-bill  against 
him.  They  were  mutual  demands,  and  if  suit  had  been  brought  by  either, 
the  other  could  have  set  up  the  written  obligation  held  by  him  as  a  counter- 
claim. The  fact  that  one  of  the  parties  has  died,  and  his  claim  is  presented 
by  an  administrator,  should  make  no  difference  in  the  rights  of  the  other. 
Lucore  v.  Kramer,  22  Iowa,  887.  The  real  indebtedness  remains  the  same. 
It  is  the  difference  between  the  amounts  of  the  respective  obligations  or  debts 
from  one  to  the  other. 

But  the  counsel  for  plaintiff  claims  that  the  defendants  have  lost  their 
right  to  assert  their  claim  as  a  defense,  so  far  as  necessary  to  offset  the  claim 
of  the  plaintiff,  because  they  did  not  file  and  prove  it  as  a  claim  against  the 
estate  within  one  year  after  notice  of  administration  was  given.  They  in- 
sist that  defendants  are  barred  of  any  relief  by  reason  of  the  statute  of  limit- 
ations, as  found  in  section  2421  of  the  Code.  The  point  would  be  well  taken 
If  the  defendants  were  asserting  their  due-bill  as  an  independent  claim  against 
the  estate,  and  demanding  judgment.  Wilcox  v.  Jackson,  51  Iowa,  296 ;  S.  C.  1 
N.  W.  Rep.  513, 586;  Brovmell  v.  Williams,  54  Iowa,  354;  S.  C.  6  N.  W.  Rep. 
580;  Sapless  v.  Potoers,  62  Iowa,  601;  S.  C.  17  N.  W.  Rep.  907.  But  these 
cases  do  not  hold  that  a  party  holding  a  money  demand  against  an  estate  may 
not  set  it  up  as  a  counter-claim  in  a  suit  by  an  administrator  on  a  money  de- 
mand, and  the  defendants  did  not  ask  that  the  balance  due  on  their  due-bill 
be  established  as  a  claim  against  the  estate.  They  demanded  that  it  be  set  off 
against  the  note  in  an  amount  equal  to  the  amount  due  on  the  note.  If  they 
had  demanded  more,  the  claim  for  the  excess  would,  no  doubt,  have  been  dis- 
allowed.   See  Brovmell  v.  Williams,  supra. 

In  Wood's  Limitation  of  Actions  (section  188)  it  is  said:  "These  special 
statutes  of  limitation  do  not  apply  to  an  offset,  set  up  by  a  person  who  is 
sued  by  an  administrator  to  recover  a  debt  due  from  him  to  the  estate.  Thus, 
where  an  administrator  sued  a  bank  for  money  deposited  by  his  testator,  and 
for  dividends  on  stock 'of  the  bank  owned  by  him,  and  the  bank  set  up  an 
offset  thereto,  to  which  the  administrator  objected  on  the  ground  that  the 
claim  was  not  presented  to  the  probate  court  for  allowance  within  the  time 
prescribed  by  the  statute,  and  consequently  was  barred,  the  court  held  that 
the  objection  was  not  well  grounded,  because  the  statute  only  contemplated 
cases  where  the  creditor  in  the  fii-st  instance  brought  his  claim  against  the 
estate,  and  had  no  application  to  suits  by  the  administrator  against  a  creditor 
where  the  demand  of  the  latter  was  set  up  as  a  counter-claim,  and  in  such 
a  case  the  only  statute  that  could  be  set  up  against  the  counter-claim  or  offset 
was  the  general  statute  of  limitations.    Lay  v.  Mechanics^  Bank,  61  Mo.  72." 

In  our  opinion,  the  defendants  were  not  precluded  from  setting  up  the 
counter-claim  by  reason  of  the  statute  of  limitations. 

3.  Lastly,  it  is  urged  that  the  defendants*  counter-claim  should  not  have 
been  entertained,  because  the  circuit  court  of  Dallas  county  had  exclusive 
jurisdiction  of  the  settlement  of  the  estate.  As  we  have  held  that  the  de- 
fendants had  the  right  to  set  up  their  due-bill  as  a  defense  to  a  recovery  on 
the  note,  it  would  seem  to  follow  that  they  could  do  so  in  any  court  having 
jurisdiction  of  a  suit  on  the  note.  If  they  were  seeking  to  establish  it  as  an 
Independent  claim  against  the  estate,  and  should  select  any  other  forum  than 
that  having  jurisdiction  of  the  settlement  of  the  estate,  the  question  would 
be  quite  different.    Affirmed. 
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NOTE. 

Id  an  action  on  a  cause  of  action  arising  after  the  testator's  death,  the  defendant  can- 
not  set  off  a  debt  dae  him  from  the  testator  in  his  life-time.  Patterson  v.  Patterson,  59 
N.  Y.  674. 

In  an  action  by  an  administrator  of  a  deceased  partner  to  obtain  an  acoonntins  and 
settlement  of  the  partnership  affairs,  anioonts  drawn  from  the  firm  bj  the  deceased 
partner  may  be  proved,  and  allowed  as  an  oflbet.  aithoagh  such  amounts  have  not 
been  presented  to  and  allowed  by  the  administrator  and  judge  in  probate.  Manuel  t. 
Esoolle,  (Cal.)  3  Pac  Bep.  411. 


Griffin  v.  Chioaoo,  B.  I.  &  P.  Ry.  Co, 

FUed  April  22,  1886. 

1.  RAiLBOAsa— Obossiko— Nsouonroa— CoHTRiBUTORT  Kbqliokwgb. 

Where  a  party  who  has  heard  the  whistle  of  an  approaching  train  attempts  to 
drive  across  the  tracJc  without  knowing  from  what  direction  the  train  is  coming,  his 
view  in  one  direction  being  obetructed,  he  is  guilty  of  gross  negligence  and  cannot 
recover.* 

2.  Trial— HonoH  fob  Judombmt— Fumivos  or  Fact. 

A  court  is  authorized  to  determine  what  condnsions  of  fiusi  may  be  lawftdly  in- 
ferred from  facts  proved,  and  there  is  no  rule  requiring  the  court  or  jury  to  specific- 
ally find  the  £sctB  before  a  verdict  may  be  directed. 

Appeal  from  Johnson  circuit  court. 

Action  to  recover  for  injuries  done  to  a  pair  of  horses  owned  by  plaintiff, 
by  an  engine*  operated  upon  defendant's  railroad,  striking  them  at  a  highway 
crossing.  The  circuit  court  directed  the  jury  to  return  a  verdict  for  defend- 
ant, on  the  ground  that  the  undisputed  evidence  shows  that  plaintiff  con- 
tributed to  the  injury.    From  a  judgment  upon  the  verdict  plaintiff  appeals. 

C.  8.  Rauck,  for  appellant,  Thomas  Griffin.  JBoal  ds  Jackson  and  Wright, 
Cummins  d:  Wright,  for  appellee,  Chicago*  B.  I.  &  P.  B.  Co. 

Bbok,  J.  1.  The  evidence  shows  that  the  accident  occurred  in  a  town  at 
a  point  where  a  street  crosses  the  defendant's  railroad.  Plaintiff  testi6ed 
that  he  was  driving  his  team,  hitched  to  a  wagon,  in  the  town,  having  with 
him  therein  one  or  two  women.  He  had  stopped  for  some  purpose  at  a 
house  no  great  distance  from  the  railroad,  and  about  the  time  he  started  he 
heard  a  locomotive  whistle,  indicating  its  approach.  -  He  drove  at  a  trot  to- 
wards the  railroad  crossing,  and  looked  in  both  directions  for  the  approach- 
ing engine,  but  did  not  see  it.  There  were  obstacles  which  at  certain  points 
cut  off  the  view  of  the  railroad.  He  did  not  know  in  which  direction  the 
train  was  running,  and  did  not  hear  it.  As  he  came  nearer  the  track,  the 
depot  cut  off  the  view  of  tlie  track  in  the  direction  of  the  approaching  train. 
When  the  train  came  in  view,  the  plaintiff  was  so  near  the  track  that  he 
was  unable  to  hold  back  his  horses  so  as  wholly  to  escape  collision  with  the 
engine,  which  struck  the  end  of  the  wagon  tongue,  and  threw  the  team 
around  so  that  the  horses  came  in  contact  with  the  engine. 

2.  We  think,  as  a  matter  of  law,  one  who  is  approaching  a  railroad,  know- 
ing that  a  train  is  coming,  but  not  the  direction  it  is  running,  and  is  unable 
to  have  a  view  of  the  track  in  one  direction,  is  negligent  in  attempting  to 
cross  the  track,  unless  he  exercises  sufficient  care  to  determine  tliat  the  train 
is  not  upon  the  part  of  the  track  concealed  from  his  view,  within  a  distance 
which  would  deter  a  man  of  ordinary  prudence  from  attempting  to  cross  the 
track.  Plaintiff's  own  testimony  shows  that  he  was  guilty  of  this  very  neg- 
ligence.   He  hurried  to  cross  the  track,  when  a  little  thought  and  attention 

^For  discussion  of  the  question  of  the  liability  of  railway  companies  for  injiiries  at 
highway  crossini^  and  the  effect  on  recovery  of  contributory  negligence,  see  Kennedy 
V.  Chicago  &  N.  W.  By.  Co.,  (Iowa,)  ante,  743,  and  note,  744. 
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would  have  assured  him  that  the  train  was  approaching  from  the  direction 
of  the  depot,  and  a  view  of  it  was  cut  off  by  that  building.  It  was  reckless 
negligence  in  him  to  attempt  to  cross  the  track  until  he  knew  he  was  in  nb 
danger  from  a  train  approacliing  behind  the  depot.  In  support  of  these  views, 
see  8cha^ert  v.  Chicago,  M,  ^  St.  P.  By.  Co.,  62  Iowa,  624;  S.  C.  17  N.  W. 
Rep.  893;  Haines  v.  Illinois  Cent.  R.  Co.,  41  Iowa,  227;  Benton  v.  Central 
B.  of  Iowa,  42  Iowa,  192. 

3.  Counsel  for  plaintiff  will  admit  ''that  when  there  is  no  evidence,  or 
when  the  essential  and  integral  elements  of  a  cause  of  action  or  defense  are 
wholly  without  proof,  the  court  trying  the  cause  may  refuse  to  allow  the  case 
to  go  to  the  jury."  An  "essential  and  integral  element"  of  plaintiff's 
cause  of  action,  if  it*be  good,  is  that  the  injury  occurred  when  he  was  in  the 
exercise  of  ordinary  care.  His  own  testimony  shows  that  he  was  at  the  time 
negligent.  He  therefore  failed  to  exercise  the  "essential  and  integral  ele- 
ments" of  ordinary  care,  and  his  negligence  contributed  to  his  own  injury. 
He  cannot,  therefore,  recover. 

4.  Counsel  for  plaintiff  insist  that,  before  a  court  can  direct  a  verdict, 
the  facts  must  be  found  and  admitted  upon  the  record.  The  motion  for  judg- 
ment admitted  the  facts  testified  to  by  plaintiff,  and  they,  of  course,  appeared 
in  the  evidence  of  record  in  the  court  below.  We  know  of  no  rule  requiring 
the  court  or  jury  to  specially  find  the  facts  before  a  verdict  may  be  directed; 
nor,  as  is  claimed  by  counsel,  in  such  a  case  will  all  the  facts  be  considered  as 
admitted  or  established  which  the  jury  might  have  inferred  from  the  evi- 
dence. The  court  is  authorized  to  determine  what  conclusions  of  fact  may 
be  lawfully  inferred  f^^om  facts  proved,  and  in  ruling  upon  a  motion  for  a 
verdict,  must  of  necessity  do  so.  It  cannot  imagine  what  other  facts  the 
jury  could  or  might  infer  from  the  facts  proved.  See,  upon  this  point,  YovZl 
V.  8ioux  City  By.  Co.,  23  N.  W.  Rep.  736. 

It  is  our  opinion  that  the  judgment  of  the  circuit  court  ought  to  be  af- 
firmed. 


MuDOE,  Adm'r,  etc.,  v.  Laming,  Appellant,  and  another,  Garnishee. 
Filed  April  22, 18S6. 

HOMXSnSAD— JUDGMETTT  FOB  DAMAGES— EXEMPTION — GaBNISHMEVT. 

A  judgment  for  damages  to  homestead  is  exempt  from  garnishment. 

Appeal  from  Wapella  district  court. 

Plaintiff^s  intestate  obtained  a  judgment  against  the  defendant,  Laming,  on 
which  execution  issued,  and  the  Chicago,  Burlington  &  Quincy  Railway 
Company  was  garnished  thereon  as  a  supposed  debtor  of  the  defendant.  The 
garnishee  answered,  admitting  that  it  was  indebted  to  defendant  in  an  amount 
greater  than  that  of  plaintiff *s  judgment.  Defendant  appeared,  and,  in  a 
pleading  filed  in  the  proceeding,  alleged  that  the  debt  due  from  the  garnishee 
to  him  was  exempt  from  execution.  The  district  court  entered  judgment  in 
plaintiff's  favor  against  the  garnishee,  and  from  this  judgment  defendant  ap- 
peals. 

Sloan,  Work  c&  Brown,  for  appellant.  Chambers,  McBlroy  ds  Carver,  for 
appellee. 

Beed,  J.  Defendant  owns  a  homestead  which  is  exempt  from  judicial  sale 
for  the  satisfaction  of  the  judgment  which  plaintiff  sought  to  enforce  by  the 
garnishment  proceedings.  The  place  consists  of  20  acres  of  ground,  with 
the  dwelling-house  and  other  buildings  situated  thereon,  and  is  of  the  pres- 
ent value  of  $500.  In  the  operation  of  its  railroad  the  garnishee  set  out  a 
fire  which  destroyed  the  fences  and  grape  vines  and  fruit  trees  on  the  place, 
and  defendant  obtained  judgment  against  the  garnishee  for  the  damages 
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caused  thereby.  The  judgment  appealed  from  appropriates  a  portion  of  the 
debt  evidenced  by  that  judgment  to  the  satisfaction  of  plaintiff's  judgment 
against  defendant,  and  the  only  question  in  the  case  is  whether  said  debt  19 
subject  to  be  so  appropriated.  It  was  held  by  this  court  in  Kaiser  v.  Seaton^ 
62  Iowa,  4G3,  S.  C.  17  N.  W.  Kep.  664,  that  the  money  which  had  been 
awarded  tlie  property  owner- as  damages  on  account  of  the  appropriation  of  a 
portion  of  the  ground  included  in  a  homestead  as  a  right  of  way  for  a  rail- 
road was  exempt  from  execution  for  a  reasonable  time,  to  the  same  extent 
as  the  homestead  was,  notwithstanding  the  homestead  character  of  the  prop- 
erty was  not  destroyed  by  the  appropriation  of  the  right  of  way.  The  facts 
of  the  present  case  bring  it  within  this  rule,  and,  following  that  case,  the 
judgment  will  be  reversed. 


NiMS  V.  Boone  Co. 

Filed  April  22,  1886. 

CJOUNTT— DEFECnVB  BRIDGE— PERSONAL  INJURY— LIABILITY. 

Decision  in  23  N.  W.  Rep.  663,  in  same  case,  followed. 

Appeal  from  Boone  circuit  court. 

Action  to  recover  for  personal  injuries  sustained  by  the  plaintiff  by  reason 
of  a  horse  which  the  plaintiff  was  driving  becoming  frightened  at  a  hole  in  a 
county  bridge,  and,  by  backing,  causing  a  buggy  in  which  the  plaintiff  was 
seated  to  be  precipitated  down  an  embankment  constituting  an  approach  to  the 
bridge.  Trial  by  jury.  Verdict  for  plaintiff,  and  judgment.  The  defendant 
appeals. 

S.  R.  Dyer,  for  appellant,  Boone  Co.  Hendman  <&  Hall,  for  appellee,  S.  A. 
Nims. 

Skevers,  J.  The  plaintiff  is  the  wife  of  the  plaintiff  in  ITims  v.  Boone  Co.t 
23  N.  W.  Rep.  663,  and  seeks  to  recover  such  damages  as  she  personally  is  en- 
titled to  for  the  same  accident  referred  to  in  cited  case.  The  evidence  is  sub- 
stantially the  same  in  this  as  in  that  case.  The  instructions  of  the  court  are 
the  same.  Following  the  cited  case,  we  must  hold  that  the  court  erred  in  the 
instructions  given  the  jury  for  the  reasons  stated  in  23  K.  W.  Bep.  663. 

Beversed. 


Throckmorton  t?.  Davidson. 

Filed  April  22,  1886. 

1.  Spkoifio  Perform ancb— Oral  (Jowtbact. 

It)  the  absence  of  fraud,  an  oral  contract  for  sale  of  land,  when  part  of  purchaM 
money  is  paid  in  pursuance  of  contract,  and  the  remaining  securify  tendered,  will 
be  enforced. 

2.  Appeal — Objections  not  Raised  Below. 

A  failure  to  object  to  minor  details  of  an  agreement,  when  tender  of  Twyment  is 
made,  or  to  plead  the  same,  cannot  be  raised  on  appeal. 

Appeal  from  Jasper  district  court. 

Action  in  chancery  to  enforce  the  specific  performance  of  a  contract  for  the 
sale  of  land.  There  was  a  decree  granting  the  relief  prayed  for  by  plaintiff. 
Defendant  appeals. 

Winslow  <&  Vamum  and  J.  Kipp  ds  Son,  for  appellant,  Margaret  J.  David- 
sou.    Alanson  Clark,  for  appellee,  E.  L.  Throckmorton. 

Beck,  J.  1.  There  can  be  no  dispute  as  to  the  controlling  fact  of  this  case. 
Defendant  admits,  or  does  not  deny,  either  in  her  answer  or  her  evidence, 
the  contract  of  sale  made  by  her  with  plaintiff  which  he  seeks  specifically  to 
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enforce.  The  agreement  was  oral,  and  is  in  effect  that  plaintiff  is  to  pay 
S2,400  for  the  land,  which  contained  80  acres.  Twenty  dollars  were  paid  in 
liand,  $480  in  a  little  less  than  five  months,  and  the  balance  in  yearly  pay- 
ments of  $500,  except  the  last,  which  was  $400.  Notes  and  a  mortgage  were 
to  be  executed  for  the  deferred  payments.  The  conveyances  were  to  be  exe- 
cuted in  two  or  three  days  after  the  contract  was  made.  It  does  not  appear 
that  the  contract  depended  upon  the  conveyance  of  the  land  and  the  execution 
of  the  mortgage  within  the  exact  time  mentioned.  The  $20  cash  was  paid 
to  defendant  when  the  contract  was  made,  and  the  plaintiff,  within  a  day  or 
two  after  the  time  fixed  for  the  execution  of  the  deed  and  delivery  of  the 
notes  and  mortgage,  tendered  these  instruments  to  defendant.  She  refused 
to  convey  the  land,  and  accept  the  notes  and  mortgage,  and  tendered  the  $20 
received  by  her  to  plaintiff. 

2.  There  can  be  no  question  as  to  the  correctness  of  the  doctrine  announced 
by  defendant's  counsel,  to  the  effect  that  equity  will  not  enforce  a  contract  of 
the  character  of  the  one  before  us  if  it  be  unconscionable,  unfair,  obtained  by 
the  party  seeking  to  enforce  it  by  fraud  or  undue  influence,  or  is  not  supported 
by  an  adequate  consideration,  or  is  ambiguous.  Indeed,  if  there  be  anything 
which  savors  of  injustice  in  the  terms  of  the  contract,  or  deception  inducing 
it,  equity  will  turn  away  from  the  party  seeking  to  enforce  it.  But  we  find 
nothing  of  this  kind  in  the  case  before  us.  It  is  true  that,  at  a  time  prior  to 
the  making  of  the  contract,  the  father  of  the  plaintiff,  who  it  is  claimed  by 
counsel  was  interested  in  the  transaction,  expressed  to  defendant  the  opinion 
that  the  land  was  worth  more  than  $25  per  acre.  Defendant  claims  that  she 
was  infiuenced  by  this  opinion  to  fix  the  price  at  $30  per  acre,  which  was 
agreed  upon  in  the  contract  with  plaintiff.  That  price  does  not  seem  to  be 
so  inadequate  as  to  raise  a  presumption  against  the  transaction.  One  witness 
for  defendant  testifies  that  the  land  was  worth  '*from  $30  to  $35  per  acre.'' 
Other  witnesses  testify  to  the  value  of  adjoining  farms,  which  we  understand 
had  improvements  of  more  value  than  is  upon  the  land  in  question.  We  are 
of  the  opinion  that  the  contract  was  fairly  made,  and  ought  to  be  specifically 
enforced. 

8.  Counsel  for  defendant  insist  that  the  contract  was  not  completed  be- 
cause it  was  shown,  as  they  claim,  that  it  was  to  be  reduced  to  writing  within 
a  time  mentioned,  which  was  not  done.  But  we  understand  the  evidence  to 
show  that  the  oral  contract  for  the  sale  of  the  land  was  completed,  and  that 
the  deed  for  the  land,  and  the  mortgage  and  notes  to  secure  the  deferred  pay- 
ments, were  to  be  delivered  within  the  time  mentioned.  Ck>unsers  position 
finds  no  support  in  the  evidence.  It  is  insisted  that  the  contract  was  indef- 
inite and  uncertain.  We  think  differently.  It  was  for  the  conveyance  of  a 
specified  tract  of  land,  for  a  fixed  sum,  to  be  paid  in  installments. 

4.  It  is  also  claimed  that,  in  some  respects  as  to  interest,  the  notes  do  not 
accord  with  the  contract,  and  the  tender  thereof  was  not  good.  But  no  such 
objection  was  raised  when  the  tender  was  made,  nor  was  it  pleaded  by  defend- 
ant 

In  our  opinion,  the  decree  of  the  district  court  ought  to  be  affirmed. 


Bbowkb  «•  DoLAN  and  others. 

Filed  April  22,  1886. 

NoTABT  Public— BowD—AcrnoK— False  AcsNowLXDOMBirr. 

Where  a  notary  public  takes  an  acknowledgment  to  a  mortgage  of  a  i>enon  pnr- 
porting  to  be  theownerof  the  land  mortgaged,  but  who  is  not  the  owner,  he  cannot 
be  held  liable  on  his  bond,  not  being  a  guarantor  that  the  title  of  the  land  is  in  the 
person  signing  the  instrument. 

Appeal  from  Lee  district  court. 
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This  is  an  action  at  law  upon  the  official  bond  of  the  defendant  Dolan, 
^ven  for  security  for  tiie  faithful  performance  of  the  duties  of  a  notary  pub- 
lic. It  is  alleged  that  on  the  first  day  of  November,  1881,  Dolan  took  the  ac- 
knowledgment of  a  mortgage  purporting  to  be  given  by  Frederick  Ball  to  one 
Charles  P.  Orr;  that  he  certified  in  the  certificate  of  acknowledgment  that 
said  Ball  was  personally  known  to  him  to  be  the  identical  person  whose  name 
was  affixed  to  the  mortgage,  and  that  when  Dolan  took  said  acknowledgment 
he  had  never  seen  the  party  acknowledging  tlie  same  until  that  day,  and  knew 
that  he  was  making  a  false  certificate  of  acknowledgment;  that  the  fact  was 
the  person  who  appeared  before  said  Dolan  was  not  said  Frederick  Ball ;  that 
plaintiff  afterwards  purchased  said  mortgage  supposing  it  to  be  a  genuine  in- 
strument, and  relying  upon  said  certificate  of  acknowledgment  that  said 
mortgage  was  given  by  Frederick  Ball;  that  the  real  estate  described  in  the 
mortgage  was  owned  by  Frederick  Ball  at  the  time  the  mortgage  was  given; 
and  that  Dolan  knowingly  certified  to  said  acknowledgment  when  he  knew 
it  was  false.  The  plaintiff  demanded  judgment  for  $600,  the  amount  of  the 
mortgage.  The  defendants  answered  by  a  general  denial.  There  was  a  trial 
by  jury,  which  resulted  in  a  verdict  and  judgment  for  the  defendants.  Plain- 
tiff appeals. 

D.  W,  8pragtte,  for  appellant.    Anderson  Bros,  ds  Davis,  for  appellees. 

BoTHROOK,  J.  There  is  some  controversy  as  to  whether  the  appeal  was 
taken  in  proper  time,  and  whether  the  record,  as  made  by  appellant,  is  suf- 
ficient to  authorize  us  to  determine  the  appeal  upon  its  merits.  We  have  some 
doubt  upon  these  questions,  and  as  the  conclusion  we  have  reached  does  not 
require  their  consideration,  we  will  not  detertnine  them,  but  dispose  of  the 
<!ase  on  the  theory  that  the  appellant  is  entitled  to  a  hearing.  Sub.  2,  §  1958, 
Code,  provides  that  the  officer  taking  the  acknowledgment  of  a  deed  or  other 
instrument  in  writing  must  indorse  thereon  a  certificate  setting  forth  that 
the  person  making  the  acknowledgment  was  personally  known  to  the  offi- 
cer to  be  the  identical  person  whose  name  is  affixed  to  the  deed  or  instrument 
as  grantor,  or  that  such  identity  was  proved  by  at  least  one  credible  witness, 
naming  him;  and  section  1764  provides  that  "any  officer  who  knowingly 
mistakes  a  material  fact  in  either  of  the  certificates  above  eontemplated shall 
be  liable  for  all  damages  caused  thereby.  *  *  *"  The  district  court  was 
of  the  opinion  that  the  evidence  in  the  case  did  not  warrant  a  verdict  for  the 
plaintiff,  and,  under  direction  of  the  court,  a  verdict  was  returned  for  the  de- 
fendants. The  case,  then,  involves  the  single  question  whether  this  action 
or  ruling  of  the  court  was  erroneous.  We  think  the  ruling  of  the  court  was 
<;orrect.  There  is  no  evidence  that  Dolan  knowingly  misstated  a  material 
fact  in  the  certificate.  It  does  not  even  appear  that  the  true  name  of  the 
person  who  signed  the  mortgage  was  not  Frederick  Ball.  What  the  plain- 
tiff complains  of  is  that  the  person  who  signed  the  mortgage  was  not  the 
owner  of  the  land.  The  law  does  not  make  the  officer  a  guarantor  that  the 
title  of  the  land  is  in  the  person  who  signs  the  mortgage.  It  is  unnecessary 
to  set  out  or  discuss  the  evidence.  The  case  is  fully  within  the  rule  of  Scot- 
ten  V.  Fegan,  62  Iowa,  238;  S.  C.  17  N.  W.  Bep.  491. 

Affirmed. 


Orwig,  Adm*r,  v.  Merrill  and  others. 
Filed  April  22,  1886. 
Tedbt— Implim)  TBtJBT^— Sufficibnct  of  Evidencb. 

Evidence  considered,  but  held  that  it  fails  to  show  any  trust,  or  that  there  was 
any  fraud  in  the  conveyance  in  Question,  nor  is  the  value  of  the  bargain  such  as  to 
greatly  affect  the  transaction  with  suspicion. 

Appeal  from  Folk  circuit  court. 
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Action  in  equity  for  an  accounting  in  respect  to  certain  alleged  trust  prop- 
erty. C.  B.  Jones  intervened.  There  was  a  decree  for  the  defendant.  The 
plaintiff  and  intervenor  appeivled. 

R,  O.  Orwig,  for  himself,  appellant.  Baylis  <£  BaylU,  for  intervenor,  ap- 
pellant.   Mitchell  dk  Dvdley  and  Gatchf  Connor  <&  Weaver,  for  appellees. 

Adams,  C.  J.  This  action  was  brought  by  S.  F.  Spofford.  He  died,  and 
the  plaintiff,  B.  G.  Orwig,  having  been  appointed  administrator  of  his  estate, 
was  substituted.  In  1879  Spofford  conveyed  to  the  defendants  A.  Lederer 
and  Moses  Strauss  a  large  amount  of  real  estate  in  the  city  of  Des  Moines. 
What  its  value  was  is  one  of  the  questions  deemed  material,  but  in  regard  to- 
which  the  witnesses  differed  widely.  It  is  sufficient  for  our  present  purpose 
for  U8  to  say  that  in  their  estimates  they  range  generally  from  about  $15,000 
to  about  $40,000.  The  consideration  which  Lederer  &  Strauss  claim  that 
they  were  to  pay  was  a  little  less  than  $14,000.  The  principal  question  pre- 
sented is  as  to  the  character  of  the  transaction  in  which  the  conveyance  was- 
made.  The  plaintiff  claims  that  they  took  the  property  in  trust,  and  the  de- 
fendants deny  the  trust,  and  aver  that  they  took  it  by  absolute  purchase.  The 
property  has,  since  the  conveyance  to  the  defendants,  been  sold  by  them  for 
about  $30,000,  and  the  plaintiff  asks  that  they  and  the  defendants  J.  H.  Mer- 
rill and  J.  G.  Rounds,  who  became  associated  with  Lederer  &  Strauss,  be 
held  to  account  for  the  amount  realized  in  advance  of  the  amount  paid. 

The  averments  of  the  petition  designed  to  show  the  character  of  the  trans- 
action are  somewhat  peculiar.  The  property  was  considerably  incumbered 
by  liens.  The  petition,  after  setting  out  this  fact,. avers,  in  substance,  that 
Lederer  &  Strauss  'agreed  to  advance  money  to  pay  all  the  lien  creditors  ex- 
cept one,  and  avers  that  the  ''defendant  further  promised  that  they  would 
have  due  care  for  his  (the  said  Spofford's)  interest,  and  that  they  would  deal 
honorably  with  him.**  It  is  nowhere  distinctly  averred  that  Spofford  agreed 
to  convey,  and  did  convey,  the  property  to  Lederer  &  Strauss  as  security  for 
advances  to  be  made  by  them,  or  in  trust  to  be  sold  by  them;  nor  is  it  averred 
that  they  agreed,  if  it  should  be  sold,  to  account  for  any  part  of  the  pro- 
ceeds of  sales.  On  the  other  hand,  it  is  averred  that  Spofford  "did,  in  good 
faith,  waive  all  legal  title,  right,  and  claim  ;**  and,  consistently  with  this  aver- 
ment, Spofford  testified:  ''I  did  not  understand  or  expect  that  the  terms  on 
which  my  property  was  deeded  to  Lederer  &  Strauss  created  a  legal  obligation 
to  pay  me  the  excess  of  sales  over  and  above  my  debts  referred  to.  I  expected 
that  Lederer  &  Strauss  would,  according  to  their  promise  then  made,  deal 
honorably  with  me  in  regard  to  such  excess,  and  that  was  the  reason  I  waived 
all  legal  claim  against  them.*'  He  admitted  that  after  the  sales  by  Lederer 
&  Strauss  a  conversation  occurred  between  him  and  Lederer  in  these  words: 
"Lederer  said:  «Do  we  owe  you  anything?'  I  replied:  *Not  legally,  but 
morally  you  do.*  **  In  a  deposition  taken  in  another  proceeding  Spofford  said : 
"I  deeded  the  property  to  them  without  reservations.  There  was  no  under- 
standing between  me  and  Lederer  &  Strauss  that  they  were  to  pay  me  some- 
thing if  they  made  a  good  thing  out  of  the  property.  I  was  glad  to  let  them 
have  it,  and  get  my  debts  paid.  I  did  not  make  any  estimate  of  my  property ; 
It  would  do  no  good.  It  was  gone,  so  far  as  I  was  concerned.  Strauss,  who 
negotiated  the  purchase  for  Lederer  &  Strauss,  denies  that  there  was  any  con- 
versation between  them  about  dealing  honorably  with  Spofford.  We  cannot 
say,  then,  that  even  that  fact  is  established.  It  is  true  that  Spofford  testified 
again  and  again  that  the  defendant  Samuel  Merrill  told  him  that  Lederer  & 
Strauss  would  deal  honorably  with  him,  and  the  counsel  for  the  plaintiff  com- 
ment upon  this  testimony  as  if  they  deemed  it  of  controlling  importance.  It 
has,  of  course,  no  importance. 

So  far,  then,  as  the  character  of  the  deed  is  concerned,  we  have  to  say  this: 
It  purports  to  make  an  absolute  conveyance.    The  petition  shows  that  it  was- 
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designed  by  both  parties  as  such  conveyance,  and  Lederer,  Strauss,  and  Spof- 
ford  all  testify  to  the  same  effect.  This  is  as  inconsistent  with  a  secret  reser- 
vation as  a  reservation  expressed.  We  must,  then,  treat  the  deed  as  absolute, 
unless  it  was  obtained  by  fraud. 

The  petition  contains  an  averment  in  these  words:  "The  promise  and 
agreement  of  petitioner  to  waive  all  legal  claim  against  defendants,  as  also 
the  management  and  control  of  the  petitioner's  said  estate,  so  obtained  by 
fraud  of  said  defendants. "  But  we  are  unable  to  discover  a  single  allegation 
of  fact  in  the  petition  which  should  be  necessarily  construed  as  showing  fraud. 
It  is  averred  that  Spolford  was  73  years  old»  but  there  is  no  averment  that  he 
was  imbecile,  and  no  pretense  that  he  was.  On  the  other  hand,  it  is  shown 
that  he  was  one  of  the  directors  of  the  Citizens'  National  Bank.  Much  is 
said  in  the  petition  about  the  reliance  placed  by  Spofford  upon  the  defendant 
iSamuel  Merrill  as  his  confidentitil  adviser,  and  about  the  advice  which  Mer- 
rill gave,  but  we  see  nothing  fraudulent  in  the  advice,  and  even  if  there  had 
been,  Lederer  &  Strauss  could  not  be  affected  by  it.  Merrill  did  not  represent 
them  in  any  form,  and  had  no  interest  in  the  purchase.  Much  is  said  in  the 
petition  about  the  value  of  the  real  estate  as  compared  with  what  Lederer  &, 
Strauss  agreed  to  pay;  but  no  means  were  used  to  deceive  Spofford  in  regard 
to  its  value.  He  traded  with  his  eyes  open.  What  is  more,  the  agreed  price 
is  but  little  less  than  the  value,  as  estimated  by  some  witnesses.  It  is  true 
that  others  estimated  the  value  much  higlier;  but  after  the  conveyance  in 
question  real  estate  in  Des  Moines,  as  the  evidence  shows,  rose  greatly  in 
value.  Within  three  or  four  years  the  future  growth  of  Des  Moines  became 
assured.  Capitalists,  as  well  as  others,  acquired  confidence  in  it.  Now,  the 
testimony  of  all  the  witnesses  was  given  after  this  change,  and  can  hardly 
be  presumed  to  have  been  wholly  free  from  its  influence.  Much  is  said  in 
respect  to  the  amount  which  Lederer  &  Strauss  obtained  for  the  property;  but 
that  is  wholly  immaterial,  so  far  as  the  question  is  concerned  as  to  whether 
Lederer  &  Strauss  deceived  Spofford,  or  gained  in  any  way  a  fraudulent  ad- 
vantage over  him.  They  bought  when  Des  Moines  real  estate  was  low,  and 
sold  when  it  was  high.  We  cannot  discuss  all  the  considerations  which  are 
urged  as  showing  that  Lederer  &  Strauss  obtained  the  conveyance  by  fraud. 
It  is  sufficient  to  say  that  we  do  not  think  that  such  fraud  is  shown,  either  by 
the  plaintiff's  petition  or  the  evidence. 

One  more  question  of  fraud  is  raised  which  we  will  dispose  of  in  this  con- 
nection. The  intervener,  one  of  Spofford's  creditors,  contends  that  Spofford 
and  Lederer  &  Strauss  combined  to  defraud  Spofford's  creditors.  His  posi- 
tion is  that  while  the  conveyance  was  made  in  terms  importing  an  absolute 
conveyance,  and  with  the  intention  of  representing  it  to  be  such,  there  was, 
in  fact,  a  secret  understanding  that  an  interest  was  reserved  to  Spofford. 
Upon  this  point  we  have  to  say  that  the  evidence  leads  us  to  suspect  that 
Spofford  did  have  a  hope  of  saving  something  which  his  creditors  could  not 
reach;  but  we  do  not  think  that  he  based  his  hope  upon  any  agreement  that 
an  interest  was  reserved  to  him.  His  own  testimony  shows  that  he  did  not. 
His  hope  seems  to  have  been  based  tipon  what  he  claims  that  Gov.  Merrill 
said  to  him;  sind  that  is,  that  Lederer  So  Strauss  would  deal  honorably  with 
liim.  What,  precisely.  Gov.  Merrill  meant,  if  he  said  that,  we  do  not  kn6w, 
nor  is  it  important  to  inquire.  We  only  allude  to  it  as  affording  what  seems 
to  be  a  probable  solution  of  this  matter.  We  are  inclined  to  think  that  Spof- 
ford was  influenced  by  something  said  to  him  by  Gov.  Merrill  to  believe  that 
Lederer  &  Strauss  would,  if  they  sold  the  property  at  an  advance,  give  him 
something  which  they  did  not  promise  to  give  him;  but  we  do  not  feel  justi- 
fied by  the  evidence  in  saying  more  than  that.  If  we  could  believe  that  the 
property  at  the  time  Spofford  parted  with  the  title  was  worth  what  some  of 
the  witnesses  testify  that  it  was,  that  would  be  an  important  circumstance. 
Xt  would  affect  with  suspicion  the  whole  transaction.    According  to  their 
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testimony  the  property  was  worth  about  840,000;  but  their  testimony  is  so 
completely  rebutted  that  it  is  impossible  to  place  much  confidence  in  the 
judgment  of  the  witnesses.  The  only  question*  of  course,  was  as  to  what 
the  market  value  of  the  property  was  at  that  time;  that  is,  as  to  what  the 
property  could  liave  been  sold  for  at  that  time.  Now,  if  the  property  could 
have  been  sold  for  $40,000,  Spofford  was  abundantly  solvent.  Indeed,  ac- 
cording to  his  own  estimate  of  his  indebtedness  at  that  time,  his  assets,  if 
some  of  his  witnesses  could  be  relied  upon,  were  treble  his  indebtedness. 
Yet  tlie  fact  is,  he  regarded  himself  as  embarrassed.  This  is  undisputed.  He 
admitted  that  his  property  would  not  sell  for  enough  to  pay  the  liens  on  it. 
This  shows  what  his  idea  was  in  regard  to  the  market  value  of  the  property. 
Another  fact  is  to  be  considered,  and  that  is  that  the  property,  though  sold 
after  a  most  remarkable  rise,  realized  only  about  three-fourths  as  much  as 
the  extravagant  witnesses  estimated  it  to  be  worth  before  the  rise.  These 
witnesses,  then,  were  manifestly  not  testifying  in  regard  to  market  value, 
but  in  regard  to  something  else,  and  nothing  more  need  be  said  to  show  of 
how  little  value  their  testimony  is.  The  defendant's  witnesses  did  not  differ 
mucli  from  each  other,  and  their  average  estimate  was  a  little  over  $17,000. 
Possibly,  their  estimates  were  not  quite  high  enough,  but  the  result  of  the 
sale  made  after  the  rise  indicates  that  it  did  not  lack  much  of  it. 

The  fact,  then,  seems  to  be  that  Lederer  &  Strauss,  in  purchasing  at  the 
price  at  which  they  did,  made  simply  a  good  trade,  but  not  an  extraordinary 
one.  Such  being  the  case,  we  cannot  say  that  the  value  of  the  bargain  was 
such  as  to  greatly  affect  the  transaction  with  suspicion.  On  the  other  hand, 
it  does  not  appear  that  they  knew  that  Spofford  was  insolvent.  They  knew 
pretty  neaily  what  assets  he  had.  They  knew  pretty  nearly  what  he  owed, 
with  the  exception  of  one  debt,  and  of  that  they  appear  to  have  been  igno- 
rant, and  but  for  that  debt  Spofford  would  not  have  been  insolvent.  We 
think  that  they  did  not  know,  nor  have  reason  to  suppose,  that  he  was  insolv- 
ent. Some  other  circumstances  are  relied  upon  as  tending  to  show  fraud  upon 
their  part,  but  we  have  to  say  that  we  think  that  they  are  insufficient. 

It  remains  to  be  stated  that  this  action  was  brought,  in  part,  to  obtain  an 
accounting  in  respect  to  certain  collaterals  which  at  onetime  had  belonged  to 
Spofford,  and  had  by  him  been  delivered  to  the  defendant  Bounds  as  cashier  of 
the  defendant  the  Citizens'  National  Bank.  The  transactions  between  Spofford 
and  the  bank,  in  which  these  collaterals  were  more  or  less  involved,  seem  to 
have  become  very  complicated,  and,  on  some  points,  misunderstandings  seem 
to  have  arisen.  A  settlement,  however,  was  finally  effected  between  Spof- 
ford and  Gov.  Merrill,  who  was  the  president  of  the  bank.  According  to  the 
evidence,  we  think  a  complete  understanding  was  not  reached,  and  that  the 
settlement  was  in  the  nature  of  a  compromise.  Gov.  Merrill  so  testifies,  and 
we  see  no  reason  to  believe  that  his  testimony  is  not  correct.  A  receipt  was 
drawn  and  signed  by  Spofford,  running  to  Rounds,  in  whose  hands,  as  cashier 
of  the  bank,  the  collaterals  had  been  placed.    Tliat  receipt  is  as  follows: 

'"Received  of  J.  G.  Rounds  full  and  complete  satisfaction  for  certain  notes 
and  stock  which  I  left  with  him  for  collection  and  sale,  to-wit,  John  Gannon, 
several  notes  secured  by  mortgage,  amounting  to  about  twenty-seven  hundred 
dollars,  and  bank  stock  of  Citizens'  National  Bank,  being  thirteen  shares. 
This  property  was  left  with  said  Rounds  in  trust,  and  for  conversion  into 
money  for  certain  debts  that  I  was  owing.  This  trust  has  been  performed  to 
my  satisfaction,  and  this  settlement  is  in  full  for  all  and  every  claim  to  date, 
March  13,  1883, 

[Signed]  "S.  F.  Spofford." 

The  plaintiff  now  seeks  to  go  behind  this  settlement.  It  is  said  that  Spof- 
ford supposed  that  money  realized  from  collaterals  had  been  used  for  his  benefit 
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which  had  not  been  so  used.  SpofTord  testified,  in  substance,  that  he  supposed 
the  money  was  used  in  discharging  liens  upon  the  land  sold  to  Lederer  A 
Strauss;  but,  as  between  him  and  Lederer  &  Strauss,  he  was  not  to  discharge 
these  liens,  and  so  his  testimony  in  regard  to  his  supposition  seems  to  be  in- 
credible. It  is  possible  that  justice  was  not  done  him  in  the  settlement. 
When  transactions  become  complicated  and  misunderstood,  and  parties  resort 
to  compromise,  it  is  not  to  be  supposed  that  exact  justice  is  done  to  both  par- 
ties. But  we  have  gone  carefully  through  the  evidence  and  arguments  of 
counsel  for  plaintiff  and  intervenor,  which  are  unusually  voluminous*  and  we 
haVe  to  say  that  we  do  not  see  that  any  unfair  advantage  was  taken. 

In  our  opinion  the  settlement  must  stand,  and  in  all  respects  the  decree  of 
the  circuit  court  should  be  affirmed. 


Walker  v.  Gajip. 

Filed  April  22,  1886. 

1.  Chattel  MoirroAas^FBATTDULBirr  Salb  op  Mobtgaokd  CHATTELS—GoiiBEifT  of  Mobv- 

GAGEK— Criminal  Iwtbwt— Admibsibiutt  of  Pabol  Evidbncb. 

Where  a  mortgagor  of  chattels  who  is  accused  of  selling  the  mortgaged  property 
without  consent  or  the  mortgagee,  which,  in  lowa^  ib  made  larceny  by  statute,  de- 
sires to  show  that  such  consent  was  given  at  the  time  the  mortgage  was  executed, 
parol  evidence  is  admissible  to  prove  It,  even  though  such  eviaence  directly  con- 
tradicts the  terms  of  the  written  instrument.  The  accused  is  not  to  be  debarred 
from  proving  the  absence  of  criminal  intent  by  a  technical  rule  of  evidence  flramed 
for  the  protection  of  dvil  rights. 

2.  Samr— Misappbopbiation  of  Pbooebds  of  Salb. 

Where  the  mortgagor  of  chattelssells  the  mortgaged  property  after  consent  of  the 
mortgagee,  fairlv  obtained,  he  cannot  be  convicted  of  larceny  under  section  3895  of 
the  Code,  even  though  he  sold  with  intent  to  misappropriate  the  proceeds.  The 
fraud,  if  any,  commences  with  the  misappropriation. 

3.  Malicious  Prosecution— Advicb  of  Counsel— Instbuohoh  to  Juby. 

Where  it  is  in  evidence  that  the  defendant,  in  an  action  for  malicious  prosecution, 
consulted  counsel  before  making  complaint  to  the  grand  Jury,  it  is  proi>er  for  the 
court  to  instruct  in  regard  to  the  law  pertaining  to  the  advice  of  counsel  in  such 
ca<4es,  even  though  the  evidence  be  sucn  that  the  defendant  could  claim  nothing  at 
all  from  it.* 

Appeal  from  Blackhawk  circuit  court. 

Action  for  malicious  prosecution.  There  was  a  trial  to  a  judgment,  and 
verdict  and  judgment  were  rendered  for  the  plaintiff.    The  defendant  appeals. 

Boies,  Husted  &  Boies,  for  appellant,  James  F.  Camp.  O.  C.  MUier^  for 
appellee,  John  S.  Walker. 

Adams,  C.  J.  This  case  is  before  us  upon  a  second  appeal.  The  first  opin- 
ion is  reported  in  63  Iowa,  627,  and  19  N.  W.  Rep.  802. 

1.  The  plaintiff  avers  that  the  defendant  maliciously,  and  without  probable 
cause,  procured  him  to  be  indicted  and  prosecuted  on  a  charge  of  grand  lar- 
ceny. The  alleged  larceny  consisted,  as  is  charged,  in  selling  mortgaged  per- 
sonal property,  to-wit,  a  lot  of  hogs,  without  the  consent  of  the  mortgagee. 
The  plaintiff  does  not  deny  that  he  sold  a  portion  of  the  mortgaged  property, 
but  he  claims  that  he  sold  it  with  the  consent  of  the  mortgagee.  For  the  pur- 
pose of  showing  the  consent,  one  Saunders  Walker,  one  of  the  mortgagors^ 
was  introduced  as  a  witness,  and  was  asked  to  state  the  conversation  which 
took  place  at  the  time  the  mortgage  was  being  drawn.  The  defendant  objected 
on  the  ground  that  consent  on  the  part  of  the  mortgagees  that  the  mortga- 
gors might  sell  the  property  would  be  inconsistent  with  the  terms  of  the  mort- 
gage; and  if  there  was  any  such  parol  consent  before  the  mortgage  was  exe- 
cuted it  must  be  conclusively  presumed  that  it  was  waived  before  or  at  the 

'  See  note  at  end  of  case. 
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time  of  execution.  The  court  overruled  the  objection,  and  the  witness  an- 
swered as  follows:  '*We  were  making  out  the  mortgage.  I  said:  'Now,  we 
are  giving  yon  a  mortgage  on  this  stock,  and  nothing  is  due  for  two  years. 
Bo  you  expect  us  to  keep  those  hogs  two  years? '  He  said  that  we  could  sell 
the  hogs  whenever  they  were  ready  for  market.  He  said  we  would  have 
young  hogs  coming  on  ill  the  time  to  take  their  place. " 

An  attempt  to  raise  the  question  of  admissibility  of  evidence  to  show  such 
parol  consent  was  made  upon  the  former  hearing;  but,  as  the  question  did 
not  appear  to  arise  properly  upon  the  record,  it  was  not  determined.  Upon 
the  former  hearing  it  appeared  that  the  inquiry  was  made  as  to  what  was 
said  about  selling  the  property  which  had  been  mortgaged.  The  conversa- 
tion now  shown  in  evidence  took  place  while  the  mortgage  was  being  drawn. 
The  statute  under  which  the  plaintiff  was  indicted  for  selling  mortgaged  prop- 
erty is  section  8895  of  the  Code.  By  that  statute  the  selling  of  mortgaged 
property  without  the  consent  of  the  then  holder  of  the  mortgage  is  made  lar- 
ceny. Before  the  mortgage  was  executed  it  had  no  existence  as  a  mortgage, 
and  there  was  no  holder  at  that  time.  If  the  defendant  gave  his  consent  be- 
fore the  mortgage  took  eifect,  he  did  not  give  it  as  holder  of  the  mortgage. 
This  being  so,  the  defendant  contends  that  the  plaintiff  did  not  have  the  con- 
sent of  the  then  holder  of  the  mortgage,  as  the  statute  provides,  in  order  to 
justify  a  sale.  But  the  consent,  by  its  very  terms,  was  given  as  a  ooptinu- 
ing  consent.  It  was  to  continue  at  least  until  the  act  consented  to  could 
properly  be  done,  and  that  was  when  the  hogs  should  be  ready  for  market. 
If  the  consent  stood  by  itself,  with  nothing  to  impeach  it,  it  would  not  be 
contended  for  a  moment  that  it  did  continue  and  authorize  the  sale  of  the  hogs 
at  the  time  the  sale  was  made.  In  such  case  it  could  not  be  said  that  they 
were  sold  without  the  consent  of  the  then  holder  of  the  mortgage.  We  come, 
then,  to  the  only  question  which  seems  to  us  to  present  any  difficulty,  and 
that  is  as  to  whether  the  rule  of  evidence  relied  upon  as  to  the  inadmissibility 
of  parol  evidence  to  contradict  a  written  contract  is  applicable  to  such  a  kind 
of  case  as  this.  In  answer  to  this  question  we  have  to  say  that,  in  our  opin- 
ion, it  is  not.  The  seller  of  mortgaged  property  is  not  to  be  convicted  there- 
for without  a  criminal  intent.  If  the  consent  is  such,  in  whatever  way  it 
may  be  given,  that  the  seller  honestly  believes  that  be  is  authorized  to  sell 
the  property,  his  honest  act  cannot  be  converted  into  a  criminal  one  by  a  tech- 
nical rule  of  evidence  framed  for  the  protection  of  civil  rights.  Most  persons, 
we  think,  would  have  done  precisely  what  the  plaintiff  did  if  tlie  facts  were 
as  the  evidence  in  his  behalf  tended  to  show  that  they  were.  It  may  be  that 
he  did  not  account  for  the  proceeds  as  he  should  have  done.  In  respect  to 
that  we  have  nothing  to  say.  The  charge  was  that  he  committed  a  crime  in 
making  tlie  sale.  We  are  not  concerned  to  know  what  he  did  afterwards. 
In  our  opinion,  the  court  did  not  err  in  admitting  the  evidence. 

2.  Tlie  counsel  for  the  defendant  asked  the  plaintiff,  upon  cross-examina- 
tion, whether,  in  selling  the  second  and  third  lot  of  hogs,  he  did  not  intend  to 
appropriate  the  money  to  his  own  use,  and  not  apply  it  on  the  mortgage  debt. 
The  plaintiff  objected  to  the  question,  and  the  court  sustained  the  objection. 
The  ruling  is  assigned  as  error.  The  defendant  contends  that,  if  the  answer 
had  shown  that  the  plaintiff  sold  the  hogs  with  a  fraudulent  intent  to  misap- 
propriate the  money,  such  fraudulent  intent  would  vitiate  the  consent.  The 
hogs,  of  course,  were  not  to  be  sold  in  fraud  of  the  defendant;  but  if  the  sale 
was  made  at  the  time  and  under  the  circumstances  which  the  defendant  con- 
templated, that  is,  when  they  were  ready  for  market,  there  was  no  fraud  in 
making  the  sale.  If  the  plaintiff  had  fraudulently  obtained  the  consent,  such 
fraud  would  of  course  vitiate  the  consent.  But  that  is  not  the  defendant's 
position.  The  hogs  were  to  be  sold  when  ready  for  market,  and  the  fraud,  if 
any,  must,  we  think,  be  deemed  to  have  commenced  with  the  misappropria- 
tion. 

v.27N.w.no.8— 51 
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3.  At  the  time  the  consent  was  given,  as  appears  from  the  evidence  al- 
ready set  out,  the  defendant,  in  giving  the  consent,  added  the  remark  that  the 
mortgagors  would  have  young  hogs  coming  on  all  the  time  to  take  the  place 
of  the  old  ones.  There  was  evidence  tending  to  show  that  at  the  time  some 
of  the  hogs  were  sold  the  plaintiff  did  not  have  young  hogs  coming  on  to  take 
the  place  of  the  old  ones.  The  defendant  contends  that  the  having  of  young 
hogs  to  keep  the  security  good  was  a  condition  without  which  the  consent 
was  not  to  he  deemed  operative.  The  defendant,  in  accordance  with  his 
theory  of  the  case  in  this  respect,  asked  that  an  interrogatory  be  submitted  to 
the  jury  for  a  special  0 nding  of  fact  in  the  matter  relied  upon .  The  i nterrc^a- 
tory  proposed  was  in  these  words:  "Was  such  second  sale  of  hogs  made  by 
plaintiff  and  his  co-mortgagor  before  the  defendant  was  informed  of  the  loss  or 
disposition  by  them  of  their  young  hogs,  and  before  the  defendant  knew  that 
plaintiff  and  his  co-mortgagor  did  not  have  young  hogs  which  they  could  sub- 
stitute as  additional  security?"  The  plaintiff  objected  to  the  interrogatory, 
and  the  court  sustained  the  objection.  The  having  of  young  hogs  was  not 
expressly  made  a  condition  of  the  consent,  and  the  nature  of  the  property 
was  such  that  we  think  that  the  mortgagors  might  reasonably  have  supposed 
that  when  the  proper  time  came  they  were  to  sell  at  all  events,  and  that  the 
remark  about  having  young  hogs  was  thrown  in  merely  incidentally.  Upon 
a  question  of  criminal  intent  it  appears  to  us  that  we  should  be  going  very  far 
if  we  should  sustain  the  defendant's  position,  and  we  think  that  we  should 
not  be  justified  in  so  doing. 

4.  The  court  instructed  the  jury,  in  respect  to  the  advice  of  counsel,  and 
the  bearing  that  such  advice,  if  taken,  would  have  upon  the  question  of  the 
absence  of  malice  in  instituting  the  criminal  proceedings.  The  instruction 
appears  to  be  a  correct  expression  of  the  law,  and  we  do  not  understand  that 
it  is  contended  that  it  is  not.  But  the  defendant  complains  upon  the  ground 
that  there  was  no  evidence  before  the  jury  which  called  for  such  instruction, 
and  that  the  jury  must  have  failed  to  find  that  he  acted  under  the  advice  of 
counsel,  and  that  he  was  accordingly  prejudiced  by  the  instruction.  There 
Wiis,  it  is  true,  no  evidence,  that  the  jury  could  properly  consider,  that  the  de- 
fendant acted  under  the  advice  of  counsel.  Yet  when  one  Charles  Bishop 
was  upon  the  stand,  who  acted  as  the  defendant's  counsel,  he  was  asked  by 
the  defendant's  present  counsel  a  question  in  these  words:  "Before  Mr.  Camp 
made  the  complaint  before  the  grand  jury  I  desire  to  ask  you  whether  or  not 
he  consulted  with  you  as  an  attorney  in  regard  to  the  matter?"  and  the  wit- 
ness answered,  "Yes,  sir,  he  did."  This  evidence  having  been  put  in  by  the 
defendant,  we  think  that  the  court  was  justified  in  giving  the  jury  an  in- 
struction in  regard  to  the  law  pertaining  to  the  advice  of  counsel  in  such 
cases;  for.  while  the  evidence  was  not  such  that  the  defendant  could  properly 
claim  anything  from  it»  there  was  some  danger  that  the  jury  might  by  misled 
by  it. 

Aside  from  the  consideration  above  expressed,  some  of  the  members  of  the 
court  think  that  the  defendant  could  not  have  been  prejudiced.  While  we 
have  not  expressly  considered  all  the  errors  assigned,  we  think  that  the  views 
which  we  have  expressed  cover  them  substantially. 

We  see  no  error  in  the  rulings  of  the  court,  and  the  judgment  must  be  af- 
firmed. 

KOTE. 

Where  a  party  has  communicated  to  his  counael  all  the  facts  bearing  on  the  case,  of 
which  he  had  knowledge,  or  which  he  could  have  ascertained  bv  reasonable  diligence, 
and  lias,  in  good  faith,  acted  ux)on  the  advice  received,  a  want  of  probable  cause  will  be 
rejratived.  and  the  party  will  not  be  held  liable.  Walter  v.  Sample,  25  Pa.  8t.  275;  Wicker 
V.  llotchkiss,  62  III.  107;  Anderson  v.  Friend,  71  111.  475;  Davie  v.  Wisher,  72  111.  262; 
Ash  V.  Marlow,  20  Ohio,  119 ;  Eastman  v.  Keasor,  44  N.  H.  519 ;  Hill  v.  Palm,  38  Mo.  1^ 

But  the  party  must  act  in  good  faith  after  stating  all  the  fiicta,  and  tlie  advice  must 
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be  given  honestly  and  in  good  faith.  Sherburne  v.  Hodman,  (Wis.)  8  N.  W.  Rep.  414. 
See  Plath  v.  Braunsdorff,  40  Wis.  107. 

Advice  of  counsel  is  of  no  avail  as  a  defense  unless  defendant  acted  i^  good  faith  in 
instituting  the  suit.  Wetmore  v.  Mellinger,  (Iowa,)  14  N.  W.  Rep.  722 ;  Center  v.  Spring, 
2  Iowa,  393. 

In  suits  for  malicious  prosecution  the  advice  of  counsel  is  referable  rather  to  the 
i»ue  of  malice  than  the  want  of  probable  cause.  If  the  jury  can  see,  from  ail  the  facts, 
that  the  suit  was  malicious,  notwithstanding  the  advice  of  counsel,  that  fact  affords  no 
protection.    Brewer  v.  Jacobs,  22  Fed.  Rep.  217. 

It  is  said  in  Walter  v.  Sample,  26  Pa.  St.  276.  that  professors  of  the  law  are  proper 
advisers  of  men  in  doubtful  circumstances,  and  their  advice,  when  fairly  obtained,  ex- 
enints  the  party  who  acts  upon  it  from  the  imputation  of  proceeding  maliciouiily  and 
without  probable  cause.  It  may  be  erroneous,  but  the  client  is  not  responsible  for  the 
error.  He  is  not  the  insurer  of  his  lawyer.  Where  the  fact  of  probable  cause  is  involved 
in  the  very  nature  of  the  question  submitted  to  counsel  in  such  cases,  and  when  the 
client  is  instructed  what  to  do,  the  party  has  taken  all  the  precaution  demanded  of  a 
good  citizen.  To  manifest  the  good  faith  of  the  party  it  is  important  that  he  should 
resort  to  a  professional  adviser  of  competency  and  integrity.  He  is  not,  in  tlie  language 
of  Judge  RoYBB,  to  make  such  resort  *^a  mere  cover  for  the  prosecution  ;  '*  but,  when  he 
has  done  his  whole  duty  in  the  premises,  he  is  not  to  be  made  liable  because  the  facts 
did  not  clearly  warrant  the  advice  and  prosecution.  Suppression,  evasion,  or  falsehood 
would  make  him  liable;  but  if  fairly  submitted,  and  if  the  advice  obtained  was  fol- 
lowed in  good  faith,  he  has  a  defense  to  the  action. 

The  rule  is  the  same  where  the  defendant  acted  under  the  advice  of  the  district  attor- 
n^.    Thompson  v.  Lumley,  50  How.  Pr.  105. 

It  is  for  the  jury  to  say  wnether  a  defendant  stated  all  the  material  facts  to  the  pros- 
ecuting attorney.   Johnson  v.  Miller,  (Iowa,)  19  N.  W.  Rep.  810. 

It  is  no  defense  in  an  action  for  malicious  prosecution  that  the  defendant  laid  the  facts 
within  his  knowledge  before  a  justice  of  the  peace  and  acted  on  his  advice.  Gee  v.  Cul- 
ver, (Or.)  6Pac.  Rep.  775;  Sutton  v.  McConnell,  46  Wis.  269;  Olmstead  v.  Partridge,  16 
Gray,  381 ;  Brobst  v.  Ruff,  100  Pa.  St.  9i ;  notwithstanding  the  &ct  that  it  is  the  defend- 
ant's duty,  on  applying  to  a  justice  for  a  warrant,  to  state  all  of  the  facta  and  circum- 
atances.    Chapman  v.  Dunn,  (Mich.)  22  N.  W.  Rep.  101. 


Given  v.  City  of  Dbs  Moines  and  another. 

Filed  April  22, 1886. 

1.  Municipal  Cobi»oratiowb— Local  iMPBOvucEinB— Stbevt  Gradss— Datum  Link. 

Where  an  ordinance  requires  that  street  grades  shall  be  calculated  from  a  certain 
datum  line,  and  '*  calculated  for  the  middle  of  the  several  streets  for  which  they  are 
established,"  it  is  a  violation  of  the  ordinance  for  the  city  to  take  the  outer  line  of 
the  streets  as  the  grade  line. 

2.  Same— Change  of  Stbeet  Gbadeb— Rights  of  Abuttiitg  Ownebs. 

Where  the  natural  surface  of  a  street  is  above  or  below  the  established  g^ade  line^ 
abutting  property  owners  cannot  require  the  city  to  excavate  or  fill  U]>  the  street  to 
grade.  They  can  require  the  city,  when  it  changes  the  surface  of  a  street,  to  ob- 
serve the  established  grade  lines,  or  pay  damages  occasioned  by  a  change  of  grade. 

3.  Sahb—Railboad  Tbacks  on  Subface  of  Stbeet. 

Where  railroad  tracks  are  iust  at  the  surface  of  a  street  which  has  not  been  graded 
to  its  established  line,  the  railroad  company  cannot  be  compelled  to  raise  or  lower 
its  tracks  to  conform  to  that  line  until  the  city  grades  the  street  conformably  thereto. 

Appeal  from  Folk  circuit  court 

This  is  an  action  in  equity,  by  which  the  plaintiff  seeks  to  compel  the  de- 
fendants to  change  the  surface  of  Second,  Third,  and  Vine  streets,  in  the 
city  of  Des  Moines,  to  correspond  with  the  established  grade  of  said  streets, 
or  to  recover  damages  for  the  alleged  unlawful  improvement  of  said  streets 
in  a  manner  not  authorized  by  the  established  grade.  Plaintiff  is  the  owner 
of  certiiin  lots  abutting  on  said  streets,  and  she  claims  that  the  value  of  her 
lots  is  materially  affected  by  the  alleged  wrongs  of  which  she  complains.  The 
court  below  decreed  that  the  city  should  raise  tlie  surface  of  Second  and  Third 
streets,  opposite  plain  tiff  ^s  property,  nine  inches,  and  that  when  the  city  should 
reduce  the  surface  of  Vine  street  to  the  grade  authorized  by  an  ordinance  of 
the  city,  the  railroad  company  should  lower  its  railroad  tracks  to  correspond 
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with  the  actual  grade  thus  made;  and  it  was  further  decreed  that,  in  case 
the  city  should  elect  to  maintain  the  surface  of  Second  and  Third  streets  as 
they  now  are,  it  should  pay  to  the  plaintiff  $5,000  as  damages  to  her  property. 
All  of  the  parties  appeal. 

Phillips  cf"  Day,  for  plaintiff.  Wright,  Cvmmina  cfe  Wright,  for  Chicago, 
Br.  I.  &  P.  R.  Co.  Marcus  Kavanaugh,  Jr.,  and  W.  W.  Williamson,  for  the 
City. 

BoTHBOOK,  J.  A  hotel  was  erected  on  one  of  the  plaintiff's  lots  in  the 
year  1868.  The  building  fronts  on  Vine  and  Third  streets.  On  the  other 
lot  a  machine  and  plow  shop,  fronting  on  Vine  and  Second  streets,  was 
erected  in  1872.  The  buildings  are  substantial  brick  structures,  three  stories 
in  height.  In  the  year  1864  the  city  of  Des  Moines  adopted  an  ordinance  es- 
tablishing  the  grades  of  the  various  streets  of  the  city,  among  which  was 
Vine  street  at  its  intersection  with  Second  and  Third  streets.  In  the  year 
1867  the  Chicago,  Rock  Island  and  Pacific  Railroad  Company  was  authorized 
by  an  ordinance  of  the  city  to  lay  its  railroad  track  and  side  tracks  along 
and  upon  Vine  street,  at  a  special  grade  fixed  by  the  ordinance.  This  speci^S 
grade  was  higher  at  Second  street  than  the  grade  which  had  been  established 
by  the  general  grade  ordinance.  The  evidence  shows  quite  satisfactorily 
that  the  railway  tracks  in  Vine  street  are  maintained  three  and  one-half 
inches  at  Second  street,  and  eight  and  one-half  inches  at  Third  street,  above 
the  special  grade  line  authorized  and  established  by  the  city  for  the  benefit  of 
the  railroad  company;  but  it  also  appears  that  the  city  has  not  graded  Vine 
street  between  Second  and  Third  streets,  and  the  railroad  tracks  are  not  now 
above  the  actual  level  of  Vine  street.  The  city  paved  Second  and  Third 
streets  in  the  year  1883.  When  the  work  was  completed,  the  crown  of  the 
pavement  in  the  center  of  the  streets  was  nine  inches  below  the  grade  line 
as  established  by  the  general  ordinance.  The  plaintiff  does  not  claim  that 
the  city  or  the  railroad  company  can  be  compelled  to  pay  damages,  or  to 
change  the  grade  established  for  Vine  street  by  the  special  ordinance.  It  is 
conceded  that,  at  the  time  the  special  ordinance  was  enacted,  and  the  plain- 
tiff's buildings  were  erected,  a  railroad  company  had  the  right  to  occupy  the 
streets  of  a  city  for  the  construction  of  its  road,  subject  to'the  equitable  con- 
trol and  police  regulations  of  the  city;  and  we  do  not  understand  that  it  is 
claimed  by  the  railroad  company  that  the  city  did  not  have  the  power  to  pre- 
scribe the  grade  of  the  railroad  tracks. 

The  plaintiff  insists  that  the  city  shall  be  required  to  conform  to  the  gen- 
eral grade  on  Second  and  Third  streets,  or  pay  her  the  damages  she  has  sus- 
tained  by  reason  of  the  change  made  from  the  established  grade  when  the 
streets  were  paved.  It  is  further  claimed  that  the  railroad  company  should 
be  required  to  lower  its  tracks  to  the  grade  line  established  by  the  special  or- 
dinance. The  city  Insists  that  the  claim  of  the  plaintiff,  so  far  as  the  grade 
of  Second  and  Third  streets  is  involved,  is  unfounded,  because  the  surface 
of  the  streets  is  not  lower  than  the  grade  established  by  ordinance.  This 
question  requires  an  examination  of  section  3  of  the  ordinance.  It  is  as  fol- 
lows: "All  grades  established  by  this  ordinance,  or  that  may  be  hereafter  es- 
tablished, shall  be  ciUculated  from  the  datum  line  established  by  section  one 
of  this  ordinance,  and  shall  be  calculated  for  the  middle  of  the  several  streets 
on  which  they  are  established." 

It  appears  from  the  evidence  that,  in  improving  the  streets  to  the  grade 
established  by  the  ordinance,  the  city  has  uniformly  taken  the  outer  line  of 
the  streets  as  the  grade  line.  It  appears  to  us  this  is  in  violation  of  the  or- 
dinance. It  plainly  means  that  the  grade  line  shall  be  ascertained  by  or  "cal- 
culated for  the  middle  of  the  several  streets, "  and  from  no  other  point.  This 
is  to  be  ascertained  by  taking  the  elevation  given  in  the  ordinance,  from  the 
datum  line  to  the  center  or  middle  of  the  street  at  the  point  named.    It  ap- 
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pears  to  us  that  discussion  upon  this  question  is  unnecessary.  Any  other 
construction  of  the  ordinance  would  render  it  impossible  to  ascertain  the 
plane  upon  which  the  street,  when  improved,  should  be  placed. 

We  think  that  the  court  correctly  found  that  Second  and  Third  streets,  op- 
posite plaintiff's  propeity,  are  nine  inches  below  grade,  and  that  they  should 
be  brought  up  to  the  established  grade  line.  It  is  claimed  by  counsel  for  the 
railroad  company  that  its  tracks  are  not  above  the  special  grade  line.  They 
insist  that  the  grade  line  of  a  railroad  is  the  surface  of  the  earth- work  upon 
which  the  ties  are  laid.  The  evidence  shows  that  counsel  are  correct  when 
reference  is  had  to  the  line  of  a  railroad.  Buff  the  ordinance  in  question  was 
not  a  contract  to  build  a  railroad;  nor  was  it  a  question  with  tlie  city  coun- 
sel, when  the  ordinance  was  enacted,  how  much  higher  the  top  of  the  iron 
rails  would  be  than  the  surface  of  the  earth-work.  The  ordinance  provided 
for  a  change  in  the  grade  of  certain  streets;  that  is,  that  the  railroad  com- 
pany should  be  allowed  to  raise  the  grade  of  the  streets  to  a  certain  height, 
calculated  from  the  datum  line.  It  was  wholly  immaterial  whether  the 
change  in  the  grade  of  the  streets  be  made  of  earth  or  wood  or  iron.  It  was 
the  surface  of  the  streets  that  was  in  contemplation,  and  not  technical  defi- 
nitions of  what  is  the  grade  of  a  railroad,  as  distinguished  from  its  super- 
structure. We  think  the  court  correctly  found  that  the  railroad  tracks  were 
above  the  line  fixed  by  the  special  ordinance,  and  that  no  good  reason  is 
shown  why  they  should  be  maintained  as  they  are  when  the  city  shall  bring 
the  streets  to  the  established  grade. 

The  plaintiff  appeals  because  the  railroad  company  was  not  required  by  the 
decree  to  lower  its  tracks  on  Vine  street  to  the  grade  line  established  by  the 
special  ordinance.  It  appears  from  the  evidence  and  the  finding  of  the  court 
that  the  city  has  not  graded  Vine  street  to  either  of  the  established  grades, 
and  that  the  railroad  tracks  are  not  above  the  actual  level  of  the  street. 
Where  the  natural  surface  of  a  street  is  above  or  below  the  established  grade 
line,  abutting  property  owners  cannot  require  the  city  to  excavate  or  till  up 
the  street  to  grade.  They  can  require  the  city,  when  it  changes  the  surface 
of  a  street^  to  observe  the  grade  lines,  or  pay  damages  occasioned  by  a  change 
of  grade.  In  the  case  at  bar  the  plaintiff  has  no  right  to  require  the  city  to 
excavate  Yine  street  outside  of  the  railroad  tracks,  and,  as  long  as  it  remains 
as  it  is«  the  railroad  company  should  not  be  required  to  lower  its  tracks  be- 
low the  surface  of  that  part  of  the  street  not  used  for  railroad  tracks.  It  is 
apparent  that  to  do  so  would  benefit  no  one.  In  our  opinion,  the  court  be- 
low correctly  held  that,  until  the  city  shall  undertake  to  improve  Vine  street, 
the  plaintiff  has  no  reason  to  complain  because  the  railroad  tracks,  as  well  as 
the  whole  surface  of  the  street,  is  above  grade. 

We  think  the  decree  should  be  attirmed,  and  that  each  of  the  parties  should 
pay  his  own  costs. 

AucHANPAUGH,  Adm'r,  V.  Schmidt. 
Filed  April  22.  1886. 

lilMITATION  OF  ACTIONS — PRINCIPAL  AND  SURETY. 

A  surety  is  discharged  from  liability  on  a  promissory  note  when  the  right  of  ac- 
tion thereon  against  the  principal  debtor  is  barred.    Reed,  J.,  dissenting. 

Appeal  from  Buchanan  circuit  court. 

Action  upon  a  promissory  note  purporting  to  be  executed  as  a  joint  note  by 
one  Charles  Leipold,  and  the  defendant.  The  note  was  executed  in  Illinois, 
where  Liepold  lived,  and  still  lives.  It  became  due  May  23,  1871,  and  this 
action  was  commenced  January  28,  1885.  The  defendant  pleaded  that  he 
signed  the  note  merely  as  surety;  that  under  the  law  of  Illinois  the  note  be- 
came barred  as  against  Leipold  by  the  statute  of  limiUitions;  and  that,  being 
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barred  as  against  Leipold,  the  principal,  it  was  baned  as  against  his  surety, 
the  defendant.  There  was  a  trial  to  a  jury,  and  a  peremptory  instruction 
was  given  to  find  for  the  plaintiff.  Verdict  and  judgment  were  rendered  ac- 
cordingly, and  the  defendant  appeals. 

Woodward  dk  Cook,  for  appellant,  Christian  Schmidt.  B.  E,  Hasner  and 
Daniel  Smyser,  for  appellee,  John  Auchanpaugb. 

Adams,  J.  The  note  was  executed  to  one  Schneider,  the  plaintiff's  intes- 
tate. The  fact  that  the  note  was  signed  by  the  defendant  as  surety  was  proven 
only  by  the  defendant's  wife.  ^  An  objection  was  raised  to  her  testimony  on 
the  ground  that  she  was  an  incompetent  witness  to  prove  such  fact  as  against 
an  administrator.  The  court  overruled  the  objection,  and  the  evidence  was 
admitted,  and  no  question  is  now  raised  as  to  the  correctness  of  that  ruling. 
If  we  should  be  of  the  opinion  that  she  was  incompetent,  and  that  there  was 
no  proper  evidence  that  the  defendant's  relation  to  the  note  was  that  of  surety, 
we  could  not  aflSrm  upon  that  ground,  because  we  do  not  know  that  the  de- 
fendant might  not  have  introduced  other  evidence  upon  the  point  if  his  wife's 
/testimony  had  been  excluded. 

We  come,  tiMfi,  to  the  question  raised  by  the  answer  and  the  admitted  evi- 
dence of  suretyship,  and  that  is  as  to  whether  a  claim  which  is  barred  by  the 
statute  of  limitations,  as  against  the  principal  debtor,  is  hy  reason  thereof 
barred  also  as  against  a  surety.  In  answer  to  this  question,  we  have  to  say 
that  we  think  that  it  is.  No  authority  has  been  cited  upon  either  side  whi(^ 
is  directly  in  point.  ^Ordinarily,  we  may  presume  that,  where  the  statute  has 
fully  run  as  against  the  principal,  it  would  happen  that  it  had  fully  run  as 
against  the  surety.  But  the  case  before  us  has  this  peculiarity:  The  defend- 
ant, when  the  note  was  executed,  resided  in  llUnois.  Before  the  note  was 
barred  by  the  statut^f  that^^tate  be  removed  to  Iowa;  and  before  the  stat- 
ute of  this  state  had  fully  run  the  action  was  commenced.  If,  then,  the  de- 
fendant were  a  principal  debtor,  the  note  would  not  be  barred  as  against  him» 
however  it  might  be  as  against  Leipold.  He  must  therefore  rely  solely  upon 
the  fact  that  he  is  surety  upon  the  note,  and  upon  the  bar  as  against  Leipold* 
Such  being  the  case,  it  is  perhaps  not  surprising  that  no  authority  should  be 
cited  that  is  precisely  in  point.  It  becomes  our  duty,  therefore,  to  attempt 
to  determine  the  case  on  principle.  It  would  not  be  denied  that  a  surety  upon 
a  note  may  set  up  any  meritorious  defense  which  the  principal,  if  sued,  might 
set  up  in  his  own  behalf.  Now,  when  the  statute  of  limitations  has  run  as 
against  the  principal,  the  law  excuses  him  from  setting  up  any  meritorious 
defense  which  he  may  have,  and  allows  him  to  rely  upon  the  technical  defense 
of  the  statute  alone.  The  theory  is  that  he  was  not  under  obligations  to  pre- 
serve any  longer  the  evidence  of  his  meritorious  defense  if  he  had  any,  and 
so  the  court  will  not  Inquire  whether  he  had  such  defense  or  nut  The  stat- 
ute has  been  very  properly  denominated  the  statute  of  repose.  As  the  surety 
is  allowed  to  set  up  any  meritorious  defense  which  the  principal  might  have 
set  up,  we  are  not  able  to  see  why  he  should  be  required  to  preserve  the  evi- 
dence of  such  defense  after  the  principal  was  not  bound  to  do  so.  Again, 
when  a  surety  pays  a  debt,  it  is  his  right  to  look  to  the  principal  for  reim- 
bursement. But  a  surety  paying  a  debt,  after  it  had  become  barred  as  against 
the  principal,  would  be  remediless.  Now,  we  do  not  think  that  a  creditor* 
by  his  own  dilatoriness,  should  be  allowed  to  put  the  surety  in  such  position. 
It  is  not  a  full  answer  to  say  that  a  surety  might  have  protected  himself.  It 
may  be  conceded  that  he  might.  But,  practically,  sureties  often  overlook 
their  obligations  if  their  attention  is  not  called  to  them,  and  we  do  not  think 
that  the  just  protection  of  the  rights  of  the  creditor  requires  that  we  should 
hold  so  stnct  a  rule  against  them  as  that  for  which  the  plaintiff  contends. 

It  is  said,  however,  that  the  defendant,  if  he  is  allowed  to  plead  the  bar  of 
the  statute  at  all  as  against  the  principal,  should  have  averred  and  shown  that 
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no  judgment  io  fact  had  been  rendered  against  the  principal.  But  we  tliink 
that  we  would  be  justified  In  assuming,  from  the  plea  made,  that  judgment 
had  not  been  rendered  until  it  was  averred/and  shown  by  the  plaintiff  to  the 
contrary.    Beversed.  .-- 

Beed,  J.,  (dissenting,)  The  facts  upon  which  the  question  in  this  case 
arises  are  as  follows:  The  promissory  note  in  suit  was  executed  in  the  state 
of  Illinois,  where  all  of  the  parties  to  the  contract  then  resided.  Leipold  was 
the  principal  debtor,  and  the  defendant  was  surety,  although  this  is  not  shown 
by  any  recital  of  the  note.  After  the  maturity  of  the  note,  but  before  the  right 
of  action  upon  it  was  barred  by  the  statutes  of  Illinois,  defendant  removed  to 
this  state.  Leipold  is  still  a  citizen  of  Illinois,  but  the  right  of  action  on  the 
note  against  him  is  now  fully  barred  by  the  statute  of  limitations  of  that  state. 
The  holding  of  the  majority  is  that  the  defendant  is  discharged  from  liability 
OH  the  note  by  reason  of  the  fact  that  the  right  of  action  thereon  against  the 
principal  debtor  is  barred.  I  do  not  concur  in  that  holding.  In  my  opinion, 
he  is  still  liable  on  the  contract,  although  it  cannot  now  be  enforced  against 
the  principal.  The  right  of  action  against  Leipold  is  barred,  not  because  there 
is  any  conclusive  presumption  that  the  contract  has  been  performed,  but  be- 
cause there  has  been  such  lapse  of  time  since  the  right  accrued  that  the  law 
will  not  now  render  its  aid  in  enforcing  it.  The  principal  debtor  is  released 
from  liability  on  the  contract  solely  by  operation  of  law,  and  I  regard  it  as  well 
settled  that  the  release  of  the  principal  by  act  of  law  does  not  discharge  the 
surety.    See  Brandt,  Sur.  §  126,  and  authorities  cited  in  note  1. 

I  think  this  follows  necessarily  from  the  nature  of  the  contract  between  the 
parties.  The  undertaking  of  the  surety  is  that  he  will  pay  the  debt.  His 
agreement  is  with  the  creditor,  and  it  is  an  absolute  undertaking  that  he  will 
perform  the  contract.  Jt  is  not  collateral  to  that  of  the  principal,  but  is  dis- 
tinct from  it.  He  does  not  undertake  for  the  principal,  but  for  himself,  and 
the  creditor  may  rely  exclusively  on  his  agreement,  and  may  look  to  it  alone 
for  his  security;  and,  when  a  cause  of  action  accrues  on  the  contract,  the 
creditor  may  pursue  his  remedy  against  him  alone.  He  is  under  no  obliga- 
tion to  enforce  the  contract  against  the  principal  unless  requested  by  the 
surety  to  do  so  in  the  manner  prescribed  by  the  statute.  The  security  has 
the  right  to  be  indemnified  if  the  contract  is  enforced  against  him,  but  that 
right  ai'ises  out  of  his  relations  to  the  principal,  and  not  out  of  his  contract 
with  the  creditor,  and  the  latter  is  under  no  obligation  to  do  anything  for  the 
protection  of  that  right  except  in  cases  where  the  notice  prescribed  by  the 
statute  is  given  him. 

It  is  said  in  the  majority  opinion  that  defendant  if  he  is  compelled  to  pay 
the  debt  would  be  without  a  remedy  against  the  principal,  but  I  think  there 
is  no  foundation  for  this  assumption.  The  obligation  of  the  principal  to  in- 
demnify the  surety  does  not  arise  out  of  his  contract  with  the  creditor,  but  is 
implied  by  the  law  from  his  relation  to  the  surety,  and  it  continues  until  the 
liability  of  the  surety  is  terminated.  Hollinsbee  v.  Ritchey,  49  Ind.  261. 
.His  liability  to  the  surety  arises  when  the  latter  has  performed  the  contract* 
Zamh  v.  Withrow,  31  Iowa,  164. 

I  think,  therefore,  that  the  ruling  of  the  circuit  court  is  correct,  and  that 
the  Judgment  should  be  affirmed. 


HiNTBAGER  V.  Traut,  Treasurer. 

Filed  April  22, 1886. 

Statuts  of  L1MITAT10N8— When  it  Begins  to  Run. 

The  statute  of  limitations  begins  to  run  from  the  time  plaintiifs  right  of  action 
accrued.  1 

'See  note  at  end  of  case. 
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Appeal  from  Dubuque  district  court. 

Mandamtis  to  compel  defendant,  Traut,  who  is  the  treasurer  of  the  citj  of 
Dubuque,  to  execute  a  tax  deed  for  a  certain  lot  sold  for  delinquent  city  taxes. 
A  demurrer  by  defendant  to  plaintiff's  reply  to  his  answer  was  sustained; 
and  plaintiff  standing  on  his  pleading,  judgment  was  entered  for  defendant. 
Plaintiff  appeals. 

De  Witt  C.  Cramt  for  appellant.  Powers  &  Lacy  and  D.  J.  Lenehan,  for 
appellee. 

Beck,  J.  1.  The  following  facts  are  shown  by  the  pleading  against  which 
defendant's  demurrer  was  directed:  June  12, 1876,  the  lot  involved  in  this 
suit  was  sold  at  a  sale  for  city  taxes,  and  on  the  twenty-first  day  of  the  same 
month  the  purchaser  assigned  the  certificate  of  purchase  issued  upon  the  sale 
to  plaintiff.  On  the  first  day  of  Marcli.  1884.  plaintiff  caused  notice  of  the 
expiration  of  the  time  for  redemption  to  be  served  on  the  proper  persons,  and, 
no  redemption  from  the  sale  having  been  made,  plaintiff,  on  the  twelfth  day 
of  June,  1884,  demanded  a  tax  deed,  at  the  same  time  tendering  the  fee  pro- 
vided by  the  city  ordinance.  The  treasurer  refused  to  execute  the  deed.  The 
city  ordinance  under  which  the  sale  was  made  provides  that  at  the  expiration 
of  two  years  and  nine  months  after  a  sale  a  purchaser  may  give  notice  to  the 
land-owner  of  the  expiration  of  the  time  for  redemption,  and  90  days  after 
the  service  of  such  notice  the  treasurer  is  authorized  to  execute  a  deed.  Other 
facts  disclosed  in  the  pleadings  need  not  be  stated,  as  the  decisive  question 
upon  which  we  determine  the  case  involves  the  foregoing  facts,  and  no  others. 

2.  The  question  presented  by  the  demurrer  wliich  we  shall  consider  and 
determine  is  this:  Was  the  action  barred  by  the  statute  of  limitations? 
It  will  be  observed  that  plaintiff  could  have  given  notice  of  the  expiration  of 
the  time  for  redemption,  March  12,  1879,  which  was  two  years  and  nine 
months  after  the  sale.  June  12,  1879,  had  the  notice  been  given,  plaintiff 
would  have  been  entitled  to  a  tax  deed.  This  suit  was  commenced  June  16, 
1884.  Counsel  for  plaintiff  concede  that  the  action  of  mandamus  is  barred 
in  three  years  after  the  cause  thereof  accrues.  When  did  p]aintiff*s  cause  of 
action  accrue?  Under  the  city  ordinance  he  could  have  been  entitled  to  a 
deed  June  12,  1879.  His  right  thereto  at  that  time  depended  upon  his  own 
action.  His  right  was  complete  to  a  deed,  so  far  as  all  acts  and  proceedings 
were  concerned,  except  his  own  act,  over  which  he  had  control.  The  law,  as 
it  were,  offered  him  the  deed  at  the  time,  but  he  would  not  stretch  forth  liis 
hand  to  receive  it.  Under  more  than  one  decision  of  this  court  his  cause  of 
action  then  accrued,  and  from  that  date  did  the  statute  of  limitations  begin 
to  run.  See  Baker  v.  Johnson  Co,,  33  Iowa,  151 ;  Prescott  v.  Qotiser^  34  Iowa, 
175 ;  Ball  v.  Keokuk  d-  N,  W.  Ry.  Co,,  62  Iowa,  751 ;  S.  C.  16  N.  W.  Rep.  592 ; 
Hintrager  v.  Hennessy,  46  Iowa,  600.  The  doctrines  of  these  case^  are  ap- 
plicable to  the  facts  before  us.  In  each  it  is  held  that  the  cause  of  action  ac- 
crued before  the  action  could  have  been  commenced,  that  is,  before  the  respect- 
ive plaintiffs  could  have  maintained  a  suit  by  reason  of  the  omission  to  do  cer- 
tain things  required  and  necessary  to  entitle  them  to  recover.  In  each  case» 
and  in  the  one  at  bar  alike,  the  respective  plaintiffs,  upon  their  own  volition, 
at  any  time  after  the  causes  of  action  accrued,  could  have  perfected  tlieir 
rights  to  bring  suits  upon  their  causes  of  action.  Surely,  a  plaintiff  cannot 
indefinitely  prolong  the  time  in  which  he  may  sujs  by  voluntarily  failing 
to  do  the  things  required  by  the  law  to  be  done  before  an  action  may  be 
brought. 

In  our  opinion,  plaintiff's  cause  of  action  is  barred  by  the  statute  of  limit- 
ations, and  the  court  rightly  sustained  the  demurrer  to  plaintiff's  reply  to  de- 
fendant's answer.    Afiirmed. 

Heed,  J.,  dissenting. 
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NOTE. 

For  a  general  discussion  of  the  statute  of  limitations,  see  Bradley  v.  Cole,  (Iowa,)  25 
N.  W.  Rep.  849.  and  note,  860-864. 

Respecting  wnen  the  statute  of  limitations  begins  to  run,  see  Bradley  v.  Cole,  (Iowa,) 
849,  part  1  of  note,  851-866. 

Whalet  V,  Whaley.1 

Filed  April  22,  1886. 

BusBAin)  AND  Wife— DnroBCE—CBUELTY. 

The  inhuman  treatment  which  is  sufficient  to  base  a  claim  upon  for  divorce  is 
such  conduct  as  endangers  plaintiff's  life. 

Appeal  from  Hamilton  circuit  court. 

Action  for  a  divorce  on  the  ground  that  defendant  has  been  guilty  of  such 
inhuman  treatment  as  to  endanger  the  life  of  plaintiff.  Decree  for  the  plain- 
tiff dissolving  the  bonds  of  matrimony,  and  allowing  the  defendant  8200  ali- 
mony for  counsel  fees  and  expenses.    The  defendant  appeals. 

W,  /.  CovU,  for  appellant,  Mary  Whaley.  Wesley  Martin^  for  appellee, 
John  Whaley. 

Seeyess,  J.  The  plaintiff  is  52  years  old  and  the  defendant  45.  Prior  to 
October,  1880,  the  defendant  was  a  widow  and  the  plaintiff  a  widower.  They 
were  married  in  that  month,  and  lived  together  as  husband  and  wife  for  about 
18  months.  In  April,  1882,  the  defendant  commenced  an  action  for  a  divorce 
on  the  ground  the  plaintiff  had  been  guilty  of  such  inhuman  treatment  as  to 
endanger  the  life  of  the  defendant.  To  the  action  the  defendant  made  no  de- 
fense, and  a  divorce  was  granted  in  October,  1882.  In  November  or  Decem- 
ber, 1883,  they  were  again  married,  and  lived  together  as  husband  and  wife 
until  September  or  October,  1884,  when  the  defendant  left  the  plaintiff,  and 
in  January,  1885,  this  action  was  commenced.  If  the  evidence  of  these  par- 
ties could  be  fully  believed,  each  has  applied  epithets  to  the  other  which  cannot 
be  commended,  and,  according  to  the  evidence  of  the  plaintiff,  the  defendant, 
on  more  than  one  occasion,  threatened  him  with  personal  violence;  and  yet 
both  profess  to  be  Christians,  and  one  of  the  complaints  made  by  the  plain- 
tiff is  that  his  wife  refused  to  kneel  when  he  was  engaged  in  prayer;  and 
that,  on  one  occasion,  when  he  was  so  engaged  in  his  bedroom,  he  testi- 
fies that  the  defendant  came  unnecessarily  into  the  room  and  interrupted 
him.  This  she  denies, — that  is  to  say,  she  testifies  she  went  into  the  room 
for  some  necessary  purpose;  but  she  admits  that  she  declined  to  kneel  when 
he  was  engaged  in  prayer  for  the  reason  that  she  did  not  believe  in  his  sin- 
cerity. 

There  is  but  a  single  act  of  peraonal  violence  shown  in  the  record,  and  we 
are  impressed  this  has  been  greatly  magnified.  At  the  time  it  occurred  the 
family  were  seated  at  the  supper  table,  and  the  plaintiff  remarked  to  his  wife 
that  when  she  created  any  indebtedness  he  desired  that  she  should  tell  him. 
She  said  she  had  told  him  she  was  going  to  purchase  a  cheap  dress.  This  he 
denied,  and  placed  the  bill  before  her.  She  struck  it  from  the  table,  and, 
finally,  she  threw  it  at  him.  He  testifies  that  either  the  paper  or  her  hand 
struck  him  in  the  eye.  During  the  controversy  the  plaintiff  had  got  up  from 
the  table,  and  he  was  standing  up.  At  the  time  the  paper  was  thrown  or 
blow  struck  the  defendant  was  seated  at  the  table.  This  fact  satisfies  us  that 
the  act  of  the  defendant  was  of  a  petulant  character,  and  that  she  did  not  in- 
tend to  inflict  bodily  harm.  Besides,  the  paper  did  not  exceed  six  inches  in 
length  and  three  inches  in  width.    Conceding  the  plaintiff  was  struck  in  the 


^See  note  at  end  of  c 
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eye,  there  cannot  be  any  well-grounded  pretense  that  the  defendant  intended 
to  inflict  any  bodily  Injury.  The  parties  cohabited  together  after  this  as  be- 
fore. The  defendant  admits  she  tossed  the  paper  at  or  towards  the  plaintiff 
after  he  had  thrust  or  laid  It  before  her  two  or  three  times,  but  she  denies 
striking  him  in  the  eye  with  her  hand,  and  she  does  not  know  whether  tiie 
paper  struck  him  or  not.  The  plaintiff  is  corroborated  by  his  children  and 
relatives,  and  the  defendant  by  hers.  In  point  of  numbers  there  is  not  much 
difference.  The  position  of  the  parties  at  the  time,  and  the  character  of  the 
paper,  satisfy  us  that  no  bodily  harm  was  done  or  intended.  The  burden  is 
on  the  plaintiff,  and  the  epithets  testified  to  by  him  and  his  witnesses  are 
substantially  denied  by  the  defendant  and  her  witnesses.  Many  of  the  acts 
of  misconduct  relied  on  by  the  plaintiff  are  of  a  trivial  character.  Upon  the 
whole,  we  cannot  say  that  the  plaintiff^s  life  was  endangered.  He  testifi^ 
that  he  became  nervous  and  restless,  but  we  do  not  think  his  health,  much 
less  his  life,  was  impaired.  We  reach  this  conclusion  the  more  readily  as 
the  plaintiff  testifies  he  loves  his  wife,  and  would  gladly  welcome  her  back 
to  his  home  if  she  will  do  better;  and  the  defendant  testifies  that  she  loves 
her  husband,  and  would  willingly  live  with  him  if  he  would  reform.  Such  be- 
ing the  case,  these  parties  should  not  be  divorced  unless  for  much  graver  rea- 
sons than  appear  in  this  case.  This  second  matrimonial  venture  should  not 
be  lightly  dissolved. 
The  decree  of  the  circuit  court  must  be  reversed. 

NOTE. 

It  is  not  essential  that  personal  violence  should  have  been  used  by  a  husband  towards 
his  wife,  to  entitle  her  to  a  divorce  on  the  ground  of  cruel  and  inhuman  treatment.  If 
danger  is  to  be  reasonably  apprehended,  that  is  sufiident.  Any  course  of  condact  upon 
his  part  which  would  have  ttie  effect  to  impair  her  health  constitutes  legal  cruelty. 
Drunkenness,  habitual  during  the  night  and  hours  not  devoted  to  business,  and  ^per- 
sistently calling  the  wife  foul  names  in  presence  of  the  children,  held  to  threaten  impair- 
ment of  health,  and  to  entitle  the  wife  to  a  divorce.  Wheeler  v.  Wheeler,  (Iowa,)  5  N. 
W.  Rep.  689. 

In  lioc^wood  V.  Lockwood,  (Mich.)  5  N.  W.  Rep.  98,  a  divorce,  praved  for  on  the 
ground  of  cruelty  in  the  use  of  abusive  language,  was  refused,  the  evidence  failing  to 
Sbow  illness  or  other  serious  effect  caused  by  the  abusive  speech. 

A  continual  succession  of  petty  annoyances,  complaints,  fault-finding,  and  disparage- 
ment of  complainant's  common  sense,  taste,  and  judgment,  do  not  constitute  such  ex- 
treme cruelty  as  will  justify  a  divorce.  Johnson  v.  Johnson,  (Mich.)  14  N.  W.  Rep. 
670.    See  Stafibrd  v.  SUffbrd,  (Mich.)  19  N.  W.  Rep.  201. 

Mere  rudeness  of  language,  petulance  of  manners,  austerity  of  temper,  and  occasional 
sallies  of  passion,  not  threat'Cning  personal  violence,  do  not  constitute  legal  cruelty. 
Qleason  v.  Gleason,  (Neb.)  19  N.  W.  Rep.  784. 

Abusive  language  may,  with  other  circumstances,  Axmish  ground  for  a  divorce. 
Warner  v.  Warner,  (Midi.)  20  N.  W.  Rep.  657. 

A  husband  is  entitled  to  a  decree  of  divorce,  on  ground  of  cruelly,  where  his  wife  has 
persistently  and  habitually  accused  him,  in  public  and  private,  of  infamous  conduct,  in 
violation  of  his  marriage  obligations,  at  times  and  places  not  only  calculated  to  exas- 
perate and  humiliate  him,  but  to  publicly  disgrace  him  and  to  endanger  his  means  of 
subflistance.    Whitmore  v.  Whitmore,  (Mich.)  13  N.  W.  Rep,  800. 

It  is  cruelty  for  a  husband  to  call  a  sensitive  and  refined  wife  a  bitch.  Warner  v. 
Warner,  (Mich.)  20  N.  W.  Rep.  567. 

Slight  differences,  or  occasional  harsh  treatment,  are  not  sufficient  grounds  for  di- 
vorce.    FaUer  v.  FaJler,  (Neb.)  4  N.  W.  Rep.  1036. 

A  single  act  of  cruel  and  inhuman  treatment,  where  bodily  harm  has  not  only  been 
threatened,  but  committed,  with  such  attendant  circumstances  as  to  satisfy  the  coait 
that  such  acts  are  likely  to  be  repeated,  may  warrant  a  decree  of  divorce.  Beyer  v. 
Beyer,  (Wis.)  6N.  W.  Rep.  807. 

Violent  conduct  and  threats  of  murder  are  sufl^cient  to  make  oat  a  case  of  inhnmaa 
treatment,  entitling  a  wife  to  a  divorce,  although  the  husband  never  inflicted  any  great 
physical  iniury  on  the  wife.    Sackrider  v.  Sackrider,  (Iowa,)  14  N.  W.  Rep.  736. 

A  wife,  about  to  be  confined,  against  her  husband's  objections  went  to  the  home  of 
her  parents,  a  few  miles  distant,  remaining  until  after  confinement.  After  the  child 
was  Dorn  she  sent  for  him,  and  he  refused  to  go  ;  but  being  again  sent  for  by  her  did  go 
to  her,  and  while  she  was  still  confined  to  her  bed  threatened  that,  unless  sne  returned 
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home  at  once,  he  wonld  advertise  het  as  haying  deserted  him,  which  he  did  do.    H» 
also  iniiirectly  chargeu  her  with  Incest,  and  that  tiie  child  was  the  result  of  her  crime. 
Held  to  be  cruel  and  inhuman  treatment,  authorizing  a  divorce.    Palmer  v.  Palmer, 
(Mich.)  7  N.W.  Rep.  760. 

For  a  husband  to  charge  his  wife  with  giving  him  poison,  and  attempting  to  '*  chas- 
tise" her  with  the  **  cat-stick,"  is  cruelty,  justifying  a  divorce.  Vocacek  v.  Vocacek^ 
(Neb.)  20  N.  W.  Rep.  635. 

In  Friend  v.  Friend,  (Mich.)  19  K.  W.  Rep.  176,  where  a  divorce  was  granted,  the  cruel 
treatment  set  out  consisted  in  various  forms  of  domestic  tyranny,  and  particularly  in 
the  husband's  wounding  the  wife's  feelings  by  insultinR  and  injurious  charges  and  insin- 
uations against  her  chastity,  and  the  forcible  expulsion  of  the  wife  and  ner  daughter 
from  the  husband's  house. 

In  actions  for  divorce  on  the  ground  of  extreme  cruelty,  the  element  of  danser  to  life, 
limb,  or  health  must  exist  to  constitute  legal  cruelty ;  but  actual  or  threatened  physical 
violence  is  not  necessary  to  produce  this  effect.  It  may  be  accomplished  by  any  con- 
tinued course  of  insults  and  humiliations;  health  and  even  life  maybe  destroyed  thereby. 
Kelly  v.  Kelly.  (Nev.)  1  Pac.  Rep.  194. 

It  was  held  in  Carpenter  v.  Carpenter,  (Kan.)  2  Pac.  Rep.  122,  to  be  extreme  cruelty 
for  the  wife  to  write  anonymous  letters  to  a  clerk  in  her  husband's  office,  charging 
criminal  intimacy  between  her  husband  and  the  wife  of  such  clerk :  to  send  similar 
anonymous  letter  to  the  papers,  with  the  expectation  that  they  would  be  published; 
and  to  exhibit  a  similar  anonymous  letter  to  other  clerks  in  husband's  office. 

Any  unjustifiable  conduct  on  the  part  of  the  husband  which  so  grievously  wounds 
the  mental  feelings  of  the  wife,  or  so  utterly  destroys  her  peace  of  mmd,  as  to  seriously 
impair  her  bodily  health  or  endanger  her  life,  or  such  as  utterly  destroys  the  legitimate 
ends  and  objects  of  matrimony,  constitutes  extreme  cruelty,  although  no  physical  or 
personal  violence  is  iniiicted  or  even  threatened.  Avery  v.  Avery,  (Kan.)  6  Pac.  Rep. 
418. 

One  whipping  of  a  wife  by  her  husband  is  sufficient  to  establish  the  charge  of  extreme 
cruelty.    Albert  v.  Albert,  (Mont.)  6  Pac.  Rep.  23. 

Where  a  husband  has  provided  a  comfortable  home  for  his  family,  the  mere  fact  that 
he  is  occasionally  addicted  to  drinking,  manifests  a  jealous  disposition,  and  causes  his 
wife  to  be  wat<;hed,  will  not  amount  to  cruelty  rendering  the  life  of  the  wife  burden- 
some, and  justify  a  divorce,  especially  when  the  wife  herself  has  been  imprudent  in  her 
conduct,  and  irritable  in  her  disposition.    Boon  v.  Boon,  (Or.)  8  Pac.  Rep.  450. 

Cruelty  which  lays  a  justaud  le^al  foundation  for  a  divorce  roust  be  unmerited  and 
unprovoked ;  and  where  the  wife  is  ill  treated  on  account  of  her  own  misconduct,  her 
remedy  is  reform  of  her  own  manners,  unless  the  return  from  the  husband  is  wholly 
unjustified  by  the  provocation,  and  quite  out  of  proportion  to  the  offense.  Taylor  v. 
Taylor,  (Or.)  8  Pac.  Rep.  868. 

subjecting  of  the  wife  by  the  husband  to  excessive  sexual  intercourse  is  such  cruelty  tm 
afibrcb  sufficient  grounds  for  a  divorce,  and  the  fact  may  be  shown  by  the  wife's  testi- 
mony, and  such  testimony  will  not  be  excluded  on  ground  of  public  policy  or  decency. 
Melvin  v.  Melvin,  58  N.  H.  569. 

A  single  act  of  personal  violence  by  husband  to  wife  does  not  constitute  "  cruelty  of 
treatment,"  within  the  statute  of  divorce.    Hoshall  v.  Hoshall,  51  Md.  72. 

In  1859  complainant  and  defendant  were  married,  and  soon  after  such  marriage,  on 
account  of  some  slight  offense,  defendant  angrily  pushed  her  away  from  him.  On  one 
occasion  he  "slapped  her  roughly  on  the  shoulaer,"  and  several  times  harshly  treated 
her.  In  1867  he  inflicted  a  slight  injury  on  her,  and  "spit  in  her  face."  In  1872  he 
pushed  her  out  of  the  house,  and  at  her  request  threw  her  bonnet  after  her,  and  she 
went  off,  and  remained  some  time.  In  January,  1879,  he  kicked  her  two  or  three  time^ 
and  otherwise  ill  treated  her.  In  March,  1880,  he  relused  to  sneak  to  her,  and  persisted 
in  such  refusal  for  a  period  of  two  years  and  six  months,  although  complainant  re- 
peatedly souffht  to  induce  him  to  do  so.  In  March,  1883,  complainant  filed  a  bill  for 
divorce.  Held,  that  she  was  entitled  to  a  divorce  on  the  ground  of  extreme  cruelty. 
Sharp  V.  Sharp,  (111.)  6  N.  S.  Rep.  16. 


SEVERSON  V,  SEVERSON  and  others. 
Filed  April  23,  1886. 

WlMr— RiOHTS  OF  WiDOW— CJlAIMING  UNDBB  WiLL  AWD  STATUTE. 

Where  a  widow  expressly  claims  under  her  husband's  will,  she  cannot  have  m 
distributive  share  also,  if  the  will  is  inconsistent  with  such  distribution.^ 

1  Respecting  the  right  of  the  widow  to  take  under  the  will  and  claim  her  allowance- 
and  dower  in  addition  thereto,  see  Smith's  Appeal,  (Mich.)  27  N.  W.  Rep.  80,  and 
note,  81. 
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Appeal  from  Story  circuit  court. 

Action  for  an  admeasurement  of  dower.  There  was  judgment  for  the 
plaintiff.    The  defendant  appeals. 

F.  D.  Thompson,  for  appellant,  Severena  Severson  and  others.  Dyer  d- 
Fitchpatriok,  for  appellee,  Carrie  Severson. 

Adams,  C.  J.  The  plaintiff,  Carrie  Severson,  is  the  widow  of  S.  A.  Sever- 
son, who  died  testate.  She  asl^s  that  her  dower  or  distributive  share  in  cer- 
tain land  described  may  be  set  out  to  her  in  addition  to  the  land  devised  to  her 
in  her  husband's  will.  It  is  agreed  that  the  testator  died  seized  of  the  N.  W. 
i  of  the  S.  E.  4,  and  S.  i  of  the  S.  £.  |,  of  section  10,  township  82,  range  24 
W.  of  fifth  principal  meridian.  It  is  agreed,  also,  that  he  did  not  own  anv 
part  of  the  K.  E.  ^  of  the  section.  He,  however,  in  making  a  devise  to  his 
wife,  used  these  words:  "I  give  and  bequeath  unto  my  wife,  Carrie  Severson, 
the  undivided  two-thirds  of  the  following  real  estate:  The  K.  W.  ^  of  the  s. 
E.  i  of  section  10,  and  S.  i  of  the  E.  |of  section  10,  all  in  township  82,  range 
24  W.  of  5  P.*M. ;  also  two-thirds  of  my  personal  property."  The  E.  J  of  the 
aection,  strictly  considered,  would  be  the  four  east  40's,  and  the  S.  i  of  the 
E.  ^  would  be  simply  the  E.  j^  of  the  S.  E.  4.  Now,  it  seems  to  us  incredible 
that  if  the  testator  had  in  mind  simply  the  E.  ^  of  the  S.  E.  ^  he  would  have 
used  the  description  which  he  did.  By  "E.  J,"  then,  we  think  that  the  tes- 
tator must  have  meant  either  the  K.  E.  ^  or  the  S.  E.  ^.  But  it  is  agreed 
that  he  did  not  own  the  N.  £.  J  of  the  section,  or  any  part  thereof,  but  did 
own  land  in  the  S.  E.  ^.  The  will  itself,  indeed,  shows  that  he  claimed  to 
own  an  interest  in  three  40's  in  the  S.  E.  ^,  and  precisely  the  three  40*s 
in  which  he  undertook  to  devise  to  his  wife  an  undivided  two-thirds,  if  we 
read  the  "E.  4"  as  "S.  £.  4."  This  appears  from  another  part  of  the  will, 
in  which  he  made  a  devise  to  his  daughter  Severena  Severson.  That  devise 
was  made  in  these  words:  "I  give  and  devise  unto  my  daughter  Severena 
Severson  the  undivided  one-third  of  the  following  real  estate:  the  N.  W.  J 
of  the  S.  E.  4  of  section  10,  and  the  S.  i  of  the  S.  E.  ^  of  section  10,  all  in 
township  82,  range  24  west  of  5  P.  M.,  also  one-third  of  all  my  personal 
property."  Construing  "E.  J"  as  intended  for  "S.  E.  J, "  the  two  devises  dis- 
pose of  the  entire  three  40's.  By  a  literal  construction  th^  would  not.  We 
have  to  say  that,  looking  at  the  will  alone,  we  are  of  the  opinion  that  we 
ought  to  read  "E.  4"  as  ''S.  E.  4."  If  we  are  correct,  then  it  is  manifest  that 
the  testator  intended  to  give  his  wife  two-thirds  of  his  estate,  real  and  per- 
sonal, and  his  daughter  one-third.  The  plaintiff  expressly  claims  under  tbe 
will.  She  cannot  have  a  distributive  share  also  if  the  will  is  inconsistent 
with  such  distribution,  and  it  seems  to  us  tliat  it  is.  The  plaintiff  virtually 
•claims  the  whole  real  estate,  and  leaves  nothing  with  which  to  satisfy  the  de- 
vise to  the  daughter. 

In  our  opinion,  the  court  erred  in  adjudging  that  she  was  entitled  to  a  dis- 
tributive share  in  addition  to  the  provision  made  for  her  by  wilL    Reversed. 


Caldwell  v.  Nash  and  others. 

Filed  April  23,  1886. 

TaiAL— EVIDEKCB  BEFORE  COMMISSION EB  —  Po WEB  OF  COUBT  TO  STBIKS  0171  ISCPBOPBS 

Evidence. 

A  coiuinissioner  appointed  to  establish  a  lost  corner,  having  taken  evidence  on 
the  subject,  and  reported  to  the  court,  it  is  legitimate  for  the  court  in  its  discretion 
to  strike  out  improper  testimony,  and  proceed  to  paas  Judgment  without  referring 
the  case  back  to  the  commissioner. 

Appeal  from  Butler  district  court. 
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This  is  a  proceeding  to  establish  a  lost  corner.  A  commissioner  was  ap- 
pointed, who  made  a  survey,  took  evidence,  and  made  a  report  which  included 
the  evidence  taken.  The  plaintiff  moved  the  court  to  set  aside  the  reportr 
and  refer  the  case  back  to  the  commissioner.  This  motion  was  overruled, 
and  the  report  confirmed.    The  plaintiff  appeals. 

J.  H.  Scales,  for  appellants,  Isabel  Nash  and  others.  H,  C.  Hemenwayy  for 
appellee,  J.  M.  Caldwell. 

Seevers,  J.  1.  When  the  cause  came  on  to  be  heard,  the  court,  on  its  owa 
motion,  struck  out  what  is  designated  as  the  ex  parte  affidavit  of  L.  M.  Swan,, 
and  upon  the  remaining  evidence  confirmed  the  report.  It  is  insisted  thatr 
ivhen  the  court  struck  out  the  afDdavit,  it  was  bound  to  refer  the  case  back 
to  the  commissioner,  no  matter  if  the  affidavit  was  immaterial  or  irrelevant, 
or  if  the  remaining  evidence  conclusively  established  the  correctness  of  the 
report.  The  statute  provides  that  the  "court  shall  hear  and  determine  the 
objection,  and  enter  an  order  or  judgment  either  approving  or  rejecting  tho 
report,  or  modifying  or  amending  the  same."  Miller's  Code,  81.  The  court 
therefore  had  the  power  to  do  what  it  did.  Substantially  this  same  question 
was  presented,  and  determined  adversely  to  appellant,  in  Coombs  v.  Quinn,  28- 
N.  W.  Rep.  928;  and  so,  also,  was  the  question  as  to  the  right  of  trial  by 
jury. 

The  evidence  sustains  the  judgment  of  the  district  court,  and  it  must  be  af- 
firmed. 


Watson  u.  Stotts  and  otliers. 

Filed  April  23,  1886. 

1.  New  Trial— Appeal— Juby — Improper  Conduct— Evidence. 

Defendant,  after  verdict,  introduced  affidavits  to  show  that  jnry  had  been  tam- 
pered with  by  the  deputy-sherifif.  Upon  examination  the  deputy  denied  tlic  charge, 
and  the  lower  court  refused  a  new  trial.  Hdd^  in  such  a  case,  the  evidence  being 
conflicting,  the  finding  of  the  lower  court  has  a  similar  effect  to  findings  of  the 
court  on  other  questions  in  an  action  at  law. 

2.  Appeal — Objections  not  Properly  Taken. 

Objections  not  properly  taken  are  immaterial,  and  cannot  be  raised  on  appeal. 

Appeal  from  Audubon  circuit  court. 

Action  upon  a  promissory  note.  There  was  a  trial  to  a  jury,  and  verdict 
and  judgment  were  rendered  for  the  plaintiff.     The  defendants  appeal. 

Jf.  NU'hol  Mid  ff anna  <fe  Mathews,  for  appellants,  W.  P.  Stotts  and  others^ 
J.  Jf.  «fe  R.  W.  QHggs  and  Andrews,  Stotts  <&  Myers,  for  appellee,  Erwin 
Watson. 

Adams,  C.  J.  1.  The  defendants,  after  verdict,  introduced  two  affidavits 
tending  to  show  that  a  certain  communication  was  made  by  the  deputy-sheriff 
tothe  jury  while  they  were  deliberating  upon  their  verdict;  and  that  the  jury 
were  improperly  influenced  by  the  communication.  The  deputy-sheriff  was 
examined  orally  by  the  court,  and  denied  that  he  made  the  communication  as 
allied.  A  motion  for  a  new  trial,  based  upon  the  alleged  miscoriduct,  was 
overruled,  and  the  defendants  assign  the  overruling  of  the  same  as  error. 
Where,  upon  such  question,  there  is  a  conflict  in  the  evidence,  the  finding  of 
the  court  must  have  the  same  force  as  the  finding  of  the  court  upon  any  other 
question  of  fact  arising  in  an  action  at  law.  We  must  assume  that  the  court 
found  that  the  alleged  communication  was  not  made,  and  we  cannot  disturb- 
the  finding. 

2.  The  defendants  assign  as  error  the  giving  of  certain  instructions.  The 
plaintiff  contends  that  they  were  not  duly  excepted  to,  and  it  appears  to  us 
that  his  position  must  be  sustained.    The  abstract  does  not  show  that  the  in- 
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structions  Tfere  excepted  to  at  the  time  of  the  trial,  nor  that  an  exception  wu 
afterwHi-ds  filed,  with  a  statement  of  the  ground  of  objection*  aa  provided  ia 
section  2789  of  the  Ck)de. 
The  judgment  of  the  circuit  court  must  be  affirmed. 


Lemon'  and  others  v.  Waokeb  and  others. 

Filed  April  23, 1886. 

CouBTO— TJKmro  Statb  Coubtb— Jurisdiction— Ihtoxicatiko  Liquobs,  SAXiC  of. 

The  regulation  of  the  sale  of  intoxicating  liquor  is  a  question  for  state  oouxts.  the 
federal  courts  haying  no  jurisdiction. 

Appeal  from  Pottawattamie  district  court 

Action  to  enjoin  a  nuisance  caused  by  the  defendants  selling,  and  keeping 
for  sale,  intoxicating  liquors  contrary  to  law.  From  an  order  made  bj  the 
district  court  the  plaintiffs  appeal. 

Jacob  Sims,  for  appellants,  J.  G.  Lemon  and  others.  Ko  appearance  for 
appellees,  Heniy  Wagner  and  others. 

8EEVEB8,  J.  Th^  defendant  filed  in  the  district  court  a  petition,  and, 
based  thereon,  asked  4;hat  this  cause  be  removed  to  the  circuit  court  of  the 
United  States  on  the  ground  that  a  federal  question  was  involved.  The  re- 
lief asked  was  granted,  and  this  ruling  of  the  court  is  assigned  aa  error.  We 
deem  it  unnecessary  to  state  our  reasons  in  support  of  the  conclosion  we 
have  reached,  because  we  have  not  been  furnished  with  an  argument  in  be- 
half of  the  appellees,  and  for  the  further  reason  that  the  United  States  circuit 
court  )ias  remanded  cases  precisely  like  this  back  to  the  state  courts  for  trial, 
thereby  holding  that  no  federal  question  was  involved.  We  desire,  simply,  to 
say  that  we  have  reached  the  same  conclusion.  It  therefore  follows  that  the 
district  court  erred  in  ordering  the  removal  of  this  case  to  the  federal  court. 
Reversed, 


TooHET  D.  Lowell. 

Filed  April  28, 1886. 

COfflfH-APPBAXr— RBOOBD,  DSFECnVE. 

A  motion  to  retaz  costs  because  they  were  unnecessary  being  denied,  the  supreme 
eourt  will  not  disturb  the  decision  below  when  the  record  does  not  dJacloee  the  ex- 
tent of  the  costs  claimed  to  be  unnecessary. 

Appeal  from  Buena  Yista  district  court. 

Action  to  recover  for  rent  of  land.  The  defendant  denied  that  he  owed 
the  plaintiff.  He  also  pleaded  a  counter-claim.  There  was  a  trial  to  a  juiy, 
and  verdict  and  judgment  were  rendered  for  the  plaintiff  for  nine  dollars, 
and  the  costs  of  the  suit  were  taxed  to  the  defendant.  Afterwards  the  plain- 
tiff moved  to  apportion  the  costs.  The  court  overruled  the  motion,  and  the 
defendant  appeals. 

F,  B.  Gregory,  for  appellant,  Charles  Lowell.  Eolinsan  dk  MUchrist^  tor 
appellee,  Patrick  Toohey. 

Adams,  C.  J.  The  motion  was  based  upon  the  ground  that  the  plaintiff's 
demand  consisted  of  more  than  one  item,  and  he  recovered  upon  only  a  por- 
tion of  his  demand,  and  upon  tlie  further  ground  that  the  plaintiff  made  un- 
necessary costs.  What  tlie  ruling  should  have  been  if  there  had  been  no 
counter-claim  we  need  not  determine.  It  seems  probable  that  a  part  of  the 
costs  were  made  upon  the  counter-claim,  upon  which,  as  we  understand,  it 
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is  conceded  that  the  defendant  failed.  What  costs  were  made  upon  the  coun- 
ter-claim the  record  does  not  disclose.  Nor  are  we  able  to  determine  to  what 
extent,  if  any,  the  plaintiff  made  unnecessary  costs.  We  must  presume  that 
the  motion  to  ret  ax  was  rightly  overruled,  until  it  is  shown  affirmatively 
otherwise.    It  is  not,  we  think,  so  shown,  and  the  Judgment  is  affirmed. 


Htatt  t>.  Burlington,  C.  E.  A  N.  B.  Co. 

.FUed  Apxil  23,  1886. 

SSstofpel—In  Pxifr— Action  por  Attobnky's  Fbbb. 

PlaintifT  sued  defendant  to  recover  for  services  M  attorney  in  a  former  action 
against  defendant.  Defendant  settled  with  plaintifTs  client,  agreeing  to  pay  attor- 
ney's fee.  This  fee  the  defendant  sought  to  avoid  because  founded  on  a  contract 
which  was  chanipertous  and  void.  A  question  by  plaintiff  was  objected  to  "be- 
cause defendant  had  agreed  to  pay  plaintiffs  fee,'*  and  the  objection  was  sustained. 
Beld,  that  defendant  having  admitted  its  liability  to  pay  plaintifTs  fee,  and  gained 
an  advantage  thereby,  was  estopped  from  denying  said  Uability,  even  though  the 
fee  was  founded  on  a  champertous  contract. 

Appeal  from  Wright  circuit  court. 

Action  at  law.  Trial  by  jury.  Judgment  for  plaintiff,  and  both  parties 
appeal. 

8.  K.  Tracy,  for  appellant,  Burlington,  C.  R.  &  N".  B.  Co.  2>.  D.  Cha»e, 
for  appellee,  M.  B.  Hyatt. 

SfiGYEKS,  J.  The  plaintiff  is  an  attorney  at  law,  and  as  such  commenced 
an  action  for  one  Gunnerson  against  the  defendant  to  recover  damages  sus- 
tained by  Gunnerson  by  reason  of  a  personal  injury  caused  by  the  negligence 
of  the  defendant  At  the  time  the  action  was  commenced  the  plaintiff  served 
a  notice  on  the  defendant  that  he  claimed  an  attorney's  lien  for  $7,000. 
After  the  service  of  such  notice  the  defendant  settled  with  Gunnerson,  and 
this  action  is  brought  to  recover  a  reasonable  compensation  for  the  services 
of  the  plaintiff.  The  defendant  pleaded  that  the  contract  between  the  plain- 
tiff and  Gunnerson  was  champertous  and  void,  as  being  against  public  policy, 
and  therefore  it  is  insisted  the  plaintiff  is  not  entitled  to  recover  in  this  ac- 
tion.   This  is  the  sole  question  involved  in  defendant's  appeal. 

Under  the  decisions  of  this  court  the  contract  of  employment  between 
Gunnerson  and  the  plaintiff  must  be  regarded  as  champertous  and  void. 
Boardman  v.  Thompson,  25  Iowa,  488 ;  Adye  v.  ffanna,  47  Iowa,  264.  The 
plaintiff,  however,  does  not  seek  to  recover  on  such  contract,  nor  doea  he 
claim  to  be  entitled  to  an  increase  of  compensation  because  of  it.  He  simply 
claims  to  recover  a  reasonable  compensation  for  the  services  performed.  Of 
course,  the  plaintiff's  right  to  recover  of  the  defendant  must  be  based  upon 
some  contract  with  Gunnerson;  and  it  is,  in  substance,  insisted  that  unless 
he  can  ignore  the  real  contract  between  Gunnerson  and  himself,  and  recover 
a  reasonable  compensation  of  the  former,  tlien  he  cannot  do  so  as  to  the  de- 
fendant. We  do  not  believe  it  is  necessary  to  determine  this  question.  Dur- 
ing the  trial  the  plaintiff  sought  to  show  "how  [Gunnerson J  was  crippled." 
To  this  the  defendant  objected  as  being  immaterial  for  the  reason  that  the 
defendant  "admitted  Gunnerson  was  permanently  injured,  as  claimed  by  the 
plaintiff;  that  defendant,  with  full  notice  of  plaintiff's  lien,  in  May,  1885, 
niside  settlement  with  Gunnerson  by  agreeing  to  pay  him  82,000,  and  to  pay 
his  attorney's  fees;  that  this  plaintiff  is  entitled  to  recover  of  defendant  in 
this  action,  the  only  question  being  as  to  the  amount."  Thereupon  tlie  ob- 
jection to  the  question  was  sustained.  As  the  defendant,  by  the  admission, 
succeeded  in  excluding  certain  evidence  deemed  material,  the  defendant 
ought  not  now  be  permitted  to  repudiate  the  admission  made.    It  will  be  ob- 
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served  that  the  defendant  admitted  its  liability,  but  now  seeks  to  cliange 
front,  and  deny  any  liability.  Having,  by  the  admission,  obtained  a  supposed 
advantage,  the  defendant  is  estopped  from  denying  it.  The  plaintiff  states, 
in  an  argument  filed  by  him,  timt  in  case  there  is  an  affirmance  on  defend- 
ant's  appeal,  that  he  does  not  desire  to  press  to  a  consideration  the  errors  as- 
signed on  his  appeal. 
The  judgment  of  the  circuit  court  is  affirmed. 


Galles  V,  Wilcox; 

Filed  April  23,  1886. 

Habxas  Cobpub— Impbisokmbnt,  when  Term  Rbducbd. 

Defendant  was  sentenced  to  pay  $100  fine  and  to  be  imprisoned  nntil  the  fine  be 

Said,  not  exceeding  30  days.    After  he  had  been  imprisoned  he  paid  $25  apon  the 
ne,  and  claimed  a  reduction  of  his  term.  Held^  the  term  of  the  imprisonment  was 
for  the  whole  term,  and  a  writ  of  haheat  corpus  denied. 

Appeal  from  Hardin  district  court. 

Habeas  corpus.  Upon  a  hearing  of  the  cause,  it  was  adjudged  that  plain- 
tiff be  remanded  to  the  custody  of  defendant,  the  sheriff  and  jailer  of  the 
county.     The  facts  of  the  case  fully  appear  in  the  opinion.    Plaintiff  appeals. 

Fred,  Oilman,  for  appellant,  M.  Galles.  A.  J.  Baker,  Atty.  Gen.,  for  the 
State. 

Beck,  J.  1.  The  plaintiff  was  convicted  upon  an  indictment  for  a  crime, 
and  sentenced  to  pay  a  fine  of  $100,  and  to  be  imprisoned  until  the  fine  be 
paid,  ''not  to  exceed  thirty  days."  Upon  this  judgment  a  warrant  was  is- 
sued, and  thereon  plaintiff  was  committed  to  jail.  After  he  had  been  im- 
prisoned he  paid  $25  upon  the  fine.  When  he  had  served  20  days  he  claimed 
dischaige  on  the  ground  that  his  fine  had  been  reduced  by  payment,  and  that 
he  could  be  no  longer  imprisoned  than  one  day  for  every  three  and  one-tliird 
dollars  of  the  fine  remaining  unpaid. 

2.  Counsel  bases  his  claim  for  the  correctness  of  the  position  upon  Code, 
§  4509,  which  is  in  the  words,  "A  judgment  that  defendant  pay  a  fine  may 
also  direct  that  he  be  imprisoned  until  the  fine  be  satisfied,  specifying  the  ex- 
tent of  the  imprisonment  which  shall  not  exceed  one  day  for  every  three  and 
one-third  dollars  of  the  fine."  The  duration  of  the  imprisonment  was  de- 
termined, under  this  section,  by  the  amount  of  the  fine.  That  duration  was 
30  days.  It  was  fixed  and  certain,  and  did  not  depend  upon  future  partial 
payments  of  the  fine.  The  judgment  was  that  he  should  be  imprisoned  for 
30  days,  unless  the  fine  should  be  sooner  paid.  The  term  of  imprisonment 
was  for  the  whole  fine.  The  statute  does  not  contemplate  that  the  convict 
shall  himself  control  and  direct  the  manner  of  the  enforcement  of  the  judg- 
ment against  him  by  choosing  to  serve  in  jail  for  a  part  of  his  fine,  and  to 
pay  the  balance  of  it  in  money. 

The  district  court  rightly  remanded  the  plaintiff  to  the  custody  of  the 
sheriff's  jailer.    Affirmed.  . 
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TiTCKER  t>.  Finch,  Sheriff. 
Filed  April  6,  1886. 

1.  Ck)ii8PiBA0T  TO  Dbfbaud—Rtidenoe— Conduct  of  Alleged  Pabtibb. 

A  conspiracy  being  shown,  or  about  to  be  showu,  In  the  natural  order  of  testi- 
mony, the  conduct,  aroumstance»,  or  statements  of  any  one  of  the  parties  becon^es 
a  proper  subject  of  inquiry. . 

2.  EviDEHCB— Pbiyilsged  CommoMicatioms^Eyidbnob  of  Attobnbt  A8  to  Hatters 

BBFOBB  Employment. 

The  eWdence  of  an  attorney,  whose  relations  with  the  party  concerned  had  not 
been  of  the  confidential  nature  of  attorney  and  Client  at  the  time  to  which  such 
eYidence  relates,  is  admissible.^ 

Appeal  from  circuit  court,  Portage  county. 

G,  W,  CabB,  for  ^pellant.  Jones  <6  aanbom  and  W.  J.  Turner,  for  re- 
spondent. 

Orton,  J.  There  was  an  attachmeot  issued  in  the  suit  of  Baum,  Fischer 
So  Co.  against  the  goods  of  one  Henry  Tucker,  and  levied  upon  goods  in  a 
store  at  Stevens'  Point  as  the  property  of  said  Henry  Tucker,  December  5, 
1883,  by  the  defendant,  as  sheriff  of  Portage  county,  and  the  appellant  took 
said  goods  from  the  defendant's  possession  by  a  writ  of  replevin  in  this  action. 
The  defendant  answered,  alleging,  substantially,  that  a  short  time  before  the 
said  Henry  Tucker  bought  said  goods,  and  many  thousand  dollars'  worth  of 
other  goods,  from  Baum,  Fischer  &  Co ,  and  other  merchants,  for  his  store  in 
the  city  of  Oshkosh,  on  credit,  and  by  false  and  fraudulent  representations  of 
his  financial  circumstances  and  solvency;  and  that  soon  after  the  arrival 
of  said  goods  they,  or  a  part  of  them,  to  the  value  of  about  $6,000,  were  sent 
by  said  Henry  to  his  two  brothers,  K.  &  M.  Tucker,  at  Stevens'  Point,  and 
went  into  their  store  at  that  place,  the  said  N.  &  M.  Tucker  having  osten- 
sibly purchased  them  of  said  Henry;  that  the  said  Henry  soon  thereafter  was 
insolvent,  and  his  goods  at  Oshkosh  were  attached,  by  his  creditors,  and  said 
Baum,  Fischer  &  Qo,,  and  about  that  time  the  said  plaintiff,  another  brother 
of  said  Henry,  went  in  great  haste  to  the  city  of  Stevens'  Point,  and  osten- 
sibly purchased  from  his  brothers,  the  said  ]S^.  and  M.,  said  goods;  that  all  of 
said  brothers  knew  the  circumstances  of  said  Henry,  and  the  manner  in 
whicli  he  had  purchased  said  goods,  and  fraudulently  colluded  together,  and 
with  said  Henry,  to  defraud  his  creditors,  and  that  said  pretended  sale  to 
said  N.  and  M.,  and  by  them  to  the  plaintiff,  were  fictitious  and  fraudulent, 
and  made  with  the  intent  to  defraud  the  creditors  of  said  Henry. 

The  main  facts  proved  on  the  trial  were  as  follows:  Henry  Tucker,  being 
then  insolvent,  in  the  fall  of  1883  had  a  store  in  the  city  of  Oshkosh,  in  which 
his  brother  ^iarks,  the  plaintiff,  had  been  and  was  his  salesman  and  clerk, 
and  his  brothers  N.  and  M.  were  pack  peddlers  from  that  point  through  the 
country.  TItey  all  lived  together  In  the  same  family,  with  a  sister  to  keep 
house  for  them.  Henry,  by  false  pretenses  of  his  solvency,  purchased  from 
Baum,  Fischer  &  Co.,  and  other  merchants,  in  Milwaukee  and  elsewhere,  a 
large  stock  of  goods,  ostensibly  for  his  store  in  Oshkosh ;  but  about  the  time 
of  their  arrival  he  had  established  the  two  brothers  N.  and  M.  in  business  at 
Stevens'  Point,  and  a  large  portion  of  said  goods,  of  the  value  of  about 
$6,000,  was  shipped  to  them  at  that  place.  As  soon  as  the  creditors  ascertained 
the  facts,  suits  in  attachment  were  commenced  against  Henry,  and  in  the 

*  See  note  at  end  of  case. 
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suit  of  Baum,  Fischer  &  Go.  the  remnant  of  the  goods  at  Osbkosh  was  levied 
upon.  Henry  was  still  insolvent.  About  this  time  Marks  Tucker,  the  plain- 
tiff, left  the  store  of  Henry,  and  hastened  to  Stevens'  Point,  and  purchiisM 
the  stock  of  N.  and  M.,  ostensibly  for  a  sufficient  consideration.  These  broth* 
ers,  as  witnesses,  all  testified  to  the  bona  fides  of  these  transactions  of  sale. 

There  were  numerous  other  facts  bearing  upon  the  question  of  fraud  that 
need  not  be  here  stated,  the  above  statement  being  sufficient  to  show  the  per- 
tinency of  the  errors  assigned.  The  evidence  very  clearly  shows  that  this 
whole  scheme  of  the  Tucker  brothers  was  a  bold  but  transparent  conspiracy 
to  obtain  goods  by  fraud,  and  to  defraud  the  creditors  of  Henry,  from  whom 
they  were  obtained  by  him;  and  we  think  that  the  verdict  of  the  jury  for  tl« 
defendant  was  amply  justified. 

The  first  14  exceptions  taken  on  the  trial  by  the  appellant  related  to  the 
conduct,  circumstances,  or  statements  of  Henry  Tucker  in  respect  to  these 
goods.  The  purpose  of  the  evidence  objected  to  obviously  was  to  show  the 
fraud.  The  conspiracy  between  the  brothers  being  shown  or  to  be  shown 
thereafter  in  the  natural  order  of  the  testimony,  the  conduct,  circumstancea, 
or  statements  of  any  one  of  them  became  the  proper  subject  of  inquiry  by  a 
familiar  rule.  We  think  from  the  close  relationship  and  intimate  business 
relations  of  these  brothers,  it  might  have  been  reasonably  assumed  from  the 
start  that  the  plaintiff  and  N.  and  M.  knew  all  about  the  circumstances  of 
Henry,  and  the  fraud  of  his  purchase.  The  testimony  was  clearly  proper. 
It  is  claimed  by  the  learned  counsel  of  the  appellant  that  such  statements  of 
Henry  tended  to  prejudice  the  plaintiff.  That  was  quite  likely,  and  for  tliat 
very  reason  the  evidence  was  proper;  for  if  the  plaintiff  was  not  connected 
with  the  fraud  of  Henry,  the  statements  of  Henry  could  not  have  prejudiced 
him.  The  conversation  of  Henry  with  the  witness  Landaur,  and  Landaur's 
letter  to  him,  proved  by  copy  when  not  produced,  were  proper  evidence  under 
the  same  rule.  The  testimony  of  Mr.  Sanborn,  one  of  the  attorneys  for  the 
defendant,  was  not  privileged.  He  was  not  the  attorney  of  the  plaintiff  when 
the  matter  about  which  he  testified  occurred,  and  had  not  been.  His  evi- 
dence was  clearly  proper  and  professional. 

The  part  of  the  charge  of  the  court  to  the  jury  first  excepted  to  contains 
five  or  six  independent  statements  or  propositions,  and  which  ones  are  re- 
garded as  specially  objectionable  cannot  be  ascertained;  but  we  can  find 
nothing  objectionable  in  any  of  them.  They  seem  to  have  fairly  stated  the 
evidence,  and  its  legal  effect.  The  court  did  not  err  in  charging  the  jury 
that  the  receipted  bills  from  Henry  to  N.  and  M.  do  not,  of  themselves,  prove 
that  N.  and  M.  actually  paid  the  purchase  money  therefor,  or  any  of  it,  but 
that  they  might  be  considered  in  connection  with  all  the  evidence,  and  such 
weight  given  to  them  as  the  jury  thought  they  ought  to  receive  in  determin- 
ing whether  such  payment  was  in  fact  made  or  not.  This  was  certainly 
giving  receipts  between  those  not  parties  to  the  suit  all  the  weight  they  ought 
to  have,  if  not  more.  Another  exception  was  to  the  charge  that  the  jury 
might  consider  the  conduct  of  the  parties  charged,  towards,  and  their  dealing 
with,  each  other,  and  their  ways  of  doing  business  together,  and  the  fact  that 
they  were  brothers,  in  judging  whether  such  fraudulent  combii;(ation  existed  or 
not.  That  seems  to  have  been  directly  pertinent  to  the  case,  and  entirely  un- 
objectionable. Exception  was  taken  to  the  refusal  of  the  court  to  instruct 
the  jury  that  "if  N.  &  M.  Tucker  were  the  real  owners  of  the  goods  at  the 
time  of  the  sale  to  the  plaintiff,  then  the  plaintiff  obtained  a  good  title."  The 
words  "real  owners"  might  mean  the  bona  fide  owners,  or  the  owners  as 
between  themselves,  or  the  de  fdcto  or  apparent  owners.  It  is  too  general 
and  unlimited  a  term  to  be  used  in  such  a  case,  and  might  be  misleading. 
They  might  be  the  real  owners,  and  yet  the  fraudulent  owners.  But  what- 
ever the  meaning  of  these  words  is,  the  instruction  would  have  been  erroneous 
without  the  qualification  of  the  fraudulent  intent  of  the  parties  to  the  sale. 
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The  court  gave  the  proper  instruction  in  respect  to  such  real  ownership,  as 
follows:  "If  N".  and  M.  were  the  real  owners  of  the  goods  at  the  time  of  the 
sale  to  the  plaintiff  and  they  in  good  faith  sold,  and  the  plaintiff  in  good 
faith  bought,  the  same,  paying  therefor  a  valuable  consideration,  then  the 
plaintiff  obtained  a  good  title  by  such  purchase."  This  made  the  term  "real 
owner"  harmless,  and  the  instruction  applicable  to  the  case.  The  instruc- 
tions were  certainly  very  full  and  fair,  and  we  do  not  think  that  they  are 
'  liable  to  objection.  We  can  find  no  error  in  the  record. 
The  judgment  of  the  circuit  court  is  affirmed. 

NOTE. 

For  full  discussion  of  the  question  of  privileged  communication  as  between  attorney 
and  client,  see  Johnson  ▼.  Missouri  Pac.  B.  Co.,  (Neb.)  26  N.  W.  Rep.  347,  and  note, 
354,  and  Brigham  y.  McDowell,  (Neb.)  27  N.  W.  Rep.  384,  and  note,  390. 

A  statement  made  by  parties  in  an  action  to  an  attorney  at  law,  such  attomejr  not  being 
their  counsel  in  the  case,  is  not  a  privileged  communication.  George  v.  Silva,  (CSal.) 
9  Pac.  Kep.  259. 

It  seems  that  statements  made  in  the  presence  and  hearing  of  an  attorney  employed 
as  counsel  in  the  transaction  to  which  they  relate,  but  not  to  him,  aro  not  privileged. 
Shaffer  v.  Mink,  (Iowa,)  14  N.  W.  Bep.  726. 


BuTLEa>GB  V.  Pbigb  Go. 

Filed  April  6,  1836. 

1.  Taxation— Tax  Sales— Ssotion  1166,  Kev.  St.— "Othbb  Pbbsohb.'* 

The  words  "or  other  persons,"  in  section  1165,  Bev.  St.,  do  not  embrace  other 
persons  having  no  interest  whatever  in  the  land. 

2.  Same— Patmemt  mroBR  Pbotebt— Bboovery  Back— Title  of  Plaietiff. 

The  taxes,  and  interest  thereon,  paid  under  protest  by  a  party  in  a  suit  to  fore- 
close tax  certificates  for  illegal  taxes,  cannot  be  recovered  when  the  complaint  does 
not  show  hi  the  plaintiff  any  title  in  the  property  which  was  subjected  to  the  tax- 
ation.^ 

Appeal  from  circuit  court,  Price  county. 

T.  Z.  Kennan,  for  respondent,  E.  Rutledge.  Willis  Hand,  M.  Barry,  and 
A.  R.  Mead,  for  appellant.  Price  Go. 

Orton,  J.  This  was  a  claim  presented  to  the  county  board  of  Price  county 
by  the  respondent  for  allowance;  and,  it  having  been  disallowed,  the  re- 
spondent appealed  to  the  circuit  court,  and  that  court,  without  a  jury,  found 
for  the  respondent  the  full  amount  of  his  claim  and  interest,  and  the  county 
has  appealed  to  this  court  from  the  judgment.  The  claim  was  as  follows: 
''PHce  County  to  B,  RuUedge,  Dr. 

"For  amount  paid  under  protest  to  redeem  the  following  described  lands 
from  the  tax  sales  hereinafter  mentioned,  which  taxes  were  illegal  and  void 
for  the  reason  that  the  title  to  said  land  was  in  the  United  States,  or  in  the 
state  of  Wisconsin,  at  the  time  the  taxes  were  levied  and  assessed  thereon, 
and  aaid  lands  were  not  subject  to  taxation." 

The  description  of  the  lands  and  the  various  tax  sales  are  supposed  to  have 
accompanied  the  complaint.  The  defendant  county  objected  to  any  evidence 
under  the  complaint,  for  the  reason  that  "there  is  nothing  whatever  in  the 
complaint  to  connect  the  plaintiff  with  the  land  described  in  the  complaint. 
There  is  no  showing  whatever  of  title  or  interest  in  the  land,  and  it  is  ob» 
jected  to  on  the  ground  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action."  The  objection  was  overruled,  and  an  excep- 

^For  a  discussion  of  the  question  of  the  right  to  recover  illegal  taxes  paid  under  pro- 
test, see  Caldwell  v.  Lincoln,  (Neb.)  27  N.  Rep.  647,  and  note,  650. 
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tion  taken.  Thd  evidence  fOr  the  plaintiff  consisted  of  several  redemptioaj 
receiptis  of  said  land  for  different  years,  amounting  in  all  to  6624.45.  wbirii 
was  the  amount  found  by  the  court,  with  interest  from  the  date  of  the  disal- 
lowance of  the  claim,  of  676.31,  to  be  added  thereto.  The  receipts  were  :a 
the  same  general  form  as  the  following: 

**6518«81.    Beqemption  Recbift  No.  77~State  of  WisoonsiHp  Qouyn 

OF  Price. 

••Office  of  County  Clerk,  Phtllips,  Web.,  May  1,  1883. 
** Received  of  E.  Rutledge,  under  protest,  the  sum  (as  above)  in  full  re- 
dttnption  from  the  tax  sale  of  1880  for  the  taxes  of  1879,  [on  the  lands  d^ 
scribed.]" 

The  receipts  are  signed  by  F.  W.  Hackett,  county  clerk. 

There  was  then  evidence  offered  tending  to  show  that  the  lands  belonged 
to  the  state  or  the  United  States  when  assessed  for  said  taxes.  There  wasn^ 
evidence  as  to  whom  the  lands  were  assessed,  or  as  to  their  ownership  or  oc- 
cupancy at  the  time,  otherwise  than  as  above,  and  there  was  no  evidence  » 
to  who  purchased  them  at  the  tax  sales,  or  as  to  the  ownership  of  the  tax 
certificates,  or  as  ^to  the  grantees  of  any  deeds,  and  there  was  no  evidence 
that  the  plaintiff  had  any  interest  in  the  taxes,  dales,  or  lands.  He  stands  is 
this  record  as  an  entire  stranger,  having  redeemed  somebody's  land  from  tax 
sales  to  somebody,  for  taxes  against  somebody,  whom  we  do  not  know.  He 
does  not  appear  to  have  any  interest  in  the  question  as  to  who  owned  the 
land  when  assessed,  or  the  legality  of  the  assessment.  His  sole  and  only  in- 
terest is  in  the  money  (if  any)  he  paid  to  the  county  clerk  or  treasurer  to  re- 
deem the  lands  of  some  stranger  from  tax  sales  under  protest.  He  was  under 
no  obligation  to  so  pay  out  his  own  money,  and  there  was  no  duress  or  stress 
or  necessity,  and  no  threat  or  apprehension  or  expectation  or  fear  of  any  m- 
jury  to  himself  or  his  property.  He  had  no  right  to  redeem  these  lands  from 
tax  sales,  having  no  interest  in  them.  Baton  v.  North,  25  Wis.  514;  Cousins 
V.  Allen,  28  Wis.  232. 

The  words  "or  other  person,"  in  section  1165,  Rev.  St.,  do  not  embrace 
other  persons  having  no  interest  whatever  in  the  land,  and  the  above  cas& 
are  in  point  to  that  effect.  It  was  not  necessary  or  attempted  to  define  the 
meaning  of  these  words  in  Campbell  v.  Packard^  61  Wis.  88;  S.  C.  20  N.  W. 
Bep.  672.  The  case  concerned  only  the  occupant  of  the  land.  In  Madison,  W. 
&  M.  P.  i2.  Co,  V.  Watertoum  A  P.  P.  R.  Co.,  7  Wis.  59,  it  was  held  that  a 
corporation  having  no  legal  power  to  do  so,  and  having  become  guaranty  to 
another  corporation  for  a  loan  which  the  latter  corporation  had  no  legal 
power  to  make,  that  paid  such  loan  voluntarily,  alleging  that  it  was  compelled 
to  do  so,  could  not  recover  it  back.  The  taxes  and  25  per  cent.,  deposited  by 
the  defendant,  in  a  suit  to  foreclose  tax  certificates  for  illegal  taxes,  cannot 
be  recovered,  because  the  payment  or  deposit  was  unnecessary.  Powell  v. 
Supervisors  8t  Croix  Co.,  46  Wis.  210.  The  case  of  Philleo  v.  ffiles,  42 
Wis.  527,  is  distinguished  from  that  case,  and  that  class  of  cases,  because 
the  owner  bought  the  certificates  from  the  county.  See,  also,  Bahcoek  v. 
Pond  du  Lac  Imp.  Co.,  58  Wis.  280;  S.  C.  16  N.  W.  Rep.  625. 

By  these  and  many  other  cases  in  this  court,  if  the  plaintiff  had  a  legal 
right  to  redeem  these  lands,  and  had  done  so  merely  under  protest,  there  be- 
ing no  duress  or  compulsion  by  an  action  or  threatened  action,  but  merely  to 
save  or  avoid  the  issuing  of  tax  deeds,  or  the  lapse  of  the  time  of  redemption, 
or  some  other  such  consequence,  knowing  all  the  facts  constituting  the  ille- 
gality, he  could  not  recover  the  money  back,  and  protest  will  be  of  no  avail 
in  such  case.  Shane  v.  City  of  St.  Paul,  26  Minn.  543;  S.  C.  6  N.  W.  Rep. 
349.  Mere  protest  in  any  case  of  payment  does  not  affect  the  question 
whether  it  is  voluntarily  made.    Protest  expressed  when  the  money  is  paid^ 


Digitized  by  VjOOQ IC 


Vis."]  BUTLEDGE  V.  COUNTY  OP  PRICE.  821 

Qly  saves  the  right  to  contest  the  illegal  assessment  or  tax,  and  prevent  the 
Bfect  of  a  waiver.  It  is  a  voluntary  payment  under  protest.  The  protest  is 
n available  except  when  the  payment  is  made  undei*  duress  or  compulsion. 
'ucknall  v.  Story,  46  Cal.  599.  Payment  of  taxes  under  protest,  when  there 
no  legal  duress,  is  voluntary.  Wills  v.  Austin,  53  Cal.  152.  In  Detroit 
.  Martin,  34  Mich.  173,  the  assessment  was  paid  xxn^QX protest,  and  to  avoid 
threatened  sale  of  the  land,  and.  the  protest  was  entered  upon  the  books  of 
le  treasurer,  protesting  against  the  legality  of  the  tax,  and  yet  it  was  held 
voluntary  payment,  and  that  it  could  not  be  recovered  back.  In  Railroad 
0.  V.  Commissioners,  etc,,  98  U.  S.  541,  the  railroad  company  paid  the  taxes 
messed  on  land  then  belonging  to  the  United  States,  and  protested  in  writing 
jainst  their  taxability  to  the  company,  but  there  was  no  legal  duress,  and 
was  held  a  voluntary  payment,  and  not  recoverable.  See»  also,  other  cases 
ted  in  the  brief  of  appellant's  counsel,  and  Parcher  v.  Marathon  Co.,  52 
^is.  388;  S.  C.  9  N.  W.  Rep.  23. 

Too  much  has  already  been  said  on  this  question,  on  the  assumption  that 
le  plaintiff  had  an  interest  in  the  land  or  taxes,  or  both,  and  had  a  right  to 
ideem.  But  these  authorities  go,  also,  to  the  right  of  recovery  in  any  case 
;  voluntary  payment  of  money  under  protest  without  legal  duress.  This 
ise  does  not  come  within  the  statute  allowing  or  requiring  the  county  board 
I  refund  taxes  paid  after  sale,  or  any  other  statute,  and  it  is  not  seriously 
intended  that  it  does.  But  it  is  contended  that  it  comes  within  the  reason 
id  justice  of  the  statute.  Statutory  remedies  cannot  be  so  liberally  extended. 
Again,  it  is  contended  that  the  money  was  paid  under  a  mistake  of  fact, 
is  not  so  alleged  or  proved.  If  the  plaintiff  paid  the  money  by  mistake, 
hy  did  he  protest?  He  asked  for  no  information  or  advice,  and  he  is  pre- 
inied  to  have  known  the  legality  of  the  tax  and  the  sales. 
It  is  claimed,  also,  that  the  plaintiff  could  recover  for  money  had  and  re- 
ived which  it  is  unjust  in  equity  for  the  county  to  retain.  Let  us  see.  The 
oney  was  paid  to  redeem  from  sales,  and  it  is  at  once  paid  to  those  who 
)ld  the  certificates,  or  it  has  gone  into  the  general  revenue.  Neither  the 
erk  nor  the  treasurer  was  ever  requested  to  retain  the  money  in  his  hands 
r  the  plaintiff.  It  was  paid  as  all  other  redemption  money  is  paid,  except 
^  a  stranger,  and  effected  the  same  results,  of  the  cancellation  of  certificates, 
id  of  removing  a  cloud  from  the  lands  produced  by  the  sales.  It  was  not 
any  sense  a  mere  special  deposit  on  condition;  and  it  is  conclusive  of  such 
remedy,  because,  as  we  have  seen,  the  money  was  paid  in  such  a  manner 
at  it  was  a  voluntary  payment.  The  plaintiff  was  competent,  if  he  chose 
do  so,  to  make  the  county,  or  the  person  against  whom  the  tax  was  as- 
ssed,  a  gift  inter  vivos. 

In  any  view  in  which  the  case  may  be  considered,  this  was  a  voluntary 
lyment.  The  law  cannot  prevent  a  man  from  throwing  or  giving  away 
s  money,  or  paying  it  out  for  others  when  he  is  not  required  to  do  so,  and 
cannot  follow  him  as  his  guardian  or  protector,  or  give  him  relief,  except 
hen  he  is  defrauded  or  forced,  or  pays  under  legal  duress.  It  was  found 
the  court  merely  that  the  plaintiff  paid  the  money  under  protest.  That  was 
>t  enough  to  justify  the  judgment,  even  though  it  was  also  found  that  the 
nds,  when  assessed,  belonged  to  the  state  or  United  States.  The  court  should 
ive  sustained  the  demurrer  ore  tenus,  and  finally  should  have  rendered  judg- 
ent  for  the  defendant. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded, 
ith  direction  to  render  judgment  in  the  action  in  favor  of  the  defendant 
unty. 
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Healet  V,  Butler,  Crarnishee,  etc. 
Filed  April  6,  1886. 

1.  Wbit  ahd  Peochb— Sbbvice  of  Sdmmonb— Affidavit. 

Where  an  affidavit  states  that  the  summons  was  served  by  leaving  a  copy  "  at  the 
last  and  usual  place  of  abode  of  said  defendant,  in  Clark  county/*  the  obvious 
meaning  is  that  the  service  was  made  at  the  last  and  usual  abode  of  defendant,  and 
that  such  place  of  abode  was  then  in  Clark  county.  The  language  used  should 
not  be  so  narrowly  construed  as  to  indicate  merely  the  defendant's  last  and  usual 
pUiee  of  abode  in  thai  county. 

2.  Garnishment— Rights  or  Plaintiff — Admission  of  Testimony. 

Where  a  garnishee  is  or  may  be  indebted  to  the  defendant  in  the  action  by  rea- 
son of  certain  contracts  between  the  garnishee  and  defendant,  the  plaintifif  is  sub- 
rogated to  the  rights  of  the  defendant  in  such  contracts,  and  can  recover  just  what 
the  defendant  could  recover  in  a  separate  action  brought  by  him  against  the  gar- 
nishee. The  refusal  to  submit  to  the  jury  evidence  of  such  a  contract  under  which 
defendant  claimed  something  due  from  the  garnishee,  said  evidence  being  very  con- 
flicting, is  error. 

3.  Same — ^Attacking  Mobtoage  fob  Fbaud. 

A  creditor  may  attack  a  mortgage  for  fraud  in  its  inception,  in  a  garnishee  ac- 
'     tion  against  the  mortgagee,  and  the  relief  the  creditor  may  have  is  not  limited  to 
that  which  the  debtor  is  entitled  to,  as  it  is  when  he  only  seeks  to  recover  a  de- 
mand of  his  debtor  against  the  garnishee,  untainted  with  fhiud.    The  rejection  of 
the  testimony  offered  to  show  fraud  in  the  mortgage  is  error. 

Appeal  from  circuit  court,  Portage  county. 

The  plaintiff  commenced  an  action  on  a  money  demand  against  N.  B.  Pe- 
terson, and  at  the  same  time  instituted  a  garnishee  proceeding  against  the 
respondent,  B.  D.  Butler,  who  filed  his  answer  therein,  denying  that  he  was 
indebted  to  Peterson,  and  stating,  in  detail,  certain  contracts  and  transactions 
with  him.  The  plaintiff  took  issue  thereon.  The  opinion  contains  a  suffi- 
cient  statement  of  the  material  portions  of  the  answer,  and  of  the  testimony. 
The  summons  in  the  original  action  was  served  by  a  private  person,  whose 
affidavit  of  the  service  thereof  states  that  he  made  such  service  on  a  specified 
day,  and  at  a  specified  place,  in  Clark  county,  "by  then  and  there  delivering 
to  and  leaving  with  Mary  Peterson,  at  the  last  and  usual  place  of  abode  of  said 
defendant,  Peterson,  in  said  Clark  county,  a  true  and  correct  copy  of  said 
summons, "  etc.  In  all  other  respects  the  affidavit  shows  a  regular  and  valid 
service  of  the  summons.  The  defendant,  Peterson,  not  appearing  in  the  action 
in  due  time,  the  plaintiff  obtained  judgment  against  him  therein  by  default. 
Summons  and  affidavit  in  the  garnishee  proceedings  were  attempted  to  be 
served  upon  Peterson  with  the  summons  in  the  original  action  against  him,  by 
the  same  person,  and  the  affidavit  and  return  of  such  service  is  the  same  as  in 
the  original  action.  After  judgment  in  the  original  action  the  garnishee  ac- 
tion was  tried  by  the  court  and  a  jury.  When  the  plaintiff  offered  in  evidence 
the  judgment  roll  in  the  former  action,  the  garnishee,  Butler,  objected  toils 
admission  for  the  reason  that  "the  proof  of  the  service  of  the  original  sum- 
mons was  defective  in  not  showing  the  service  at  the  usual  place  of  abode  of 
the  defendant."  Thereupon,  on  motion  of  plaintiff,  the  court  allowed  the 
defendant,  Peterson,  (who  was  present,  and  immediately  thereafter  testified 
as  a  witness  on  such  trial,)  to  enter  a  general  appearance  in  the  original  ac- 
tion,  and  to  admit  service  of  the  summons  therein  as  of  the  day  mentioned 
in  the  affidavit  of  such  service.  This  being  done,  tl\e  court  overruled  the 
objection,  and  the  judgment  roll  was  received  in  evidence.  Ko  objection  was 
made  on  the  trial  that  the  proof  of  service  of  the  garnishee  summons  on  Pe- 
terson was  Insufficient.  At  the  close  of  the  testimony  the  court  directed  the 
jury  to  return  a  verdict  for  the  garnishee,  Butler,  which  they  uccordingly  did. 
The  plaintiff  appeals  from  a  judgment  against  him  entered  pursuant  to  the 
verdict. 

Jones  <t  Sanborn,  for  appellant,  C.  Healey.    F.  if.  Hoyt,  for  respondent^ 
R.  D.  Butler,  Garnishee,  etc. 
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Lyon,  J.  1.  The  Judgment  against  Peterson  in  the  original  action,  having 
been  entered  by  default,  and  Peterson  not  having  appeared  In  the  action,  iS 
void  unless  a  proper  service  of  the  summons  therein  is  shown  by  the  return, 
or,  that  failing,  unless  the  subsequent  appearance  and  admission  of  service 
hy  Peterson  cures  the  defect.  If  that  judgment  is  void,  there  is  no  foundation 
for  the  garnishee  judgment,  and  the  garnishee  proceedings  should  have  been 
dismissed.  Further,  if  the  record  fails  to  show  that  the  garnishee  summons 
was  properly  served  upon  Peterson,  and  if  lie  did  not  appear  in  the  garnishee 
proceedings,  the  garnishee  judgment  is  void.    liev.  St.  742,  §  2756. 

The  only  objection  made  to  the  affidavit  of  service  of  the  summons  upon 
Peterson,  in  either  action,  is  that  it  fails  to  show  that  copies  thereof  were 
left  **at  his  usual  place  of  abode,"  as  required  by  statute.  Section  2636,  §  4. 
The  proof  of  service  upon  Petei*son  in  each  case  is  that  the  summons  was 
served,  in  the  town  of  Unity,  in  Claris  county,  "at  his  last  and  usual  place 
of  abode  in  said  Clark  county."  It  is  argued  on  behalf  of  the  garnishee  that 
this  does  not  show  service  at  the  usual  place  of  abode  of  Peterson,  but  only 
at  his  last  and  usual  place  of  abode  in  Clark  county;  and  that  the  proof  is  not 
inconsistent  with  the  hypothesis  that  Peterson  then  had  a  "usual  place  of 
abode"  in  some  other  county  of  the  state.  This  is  altogether  too  nice  a  criti- 
cism upon  the  language  employed  in  the  affidavits  of  service.  The  plain,  ob- 
vious meaning  of  the  language  is  that  the  service  was  made  at  Peterson's 
last  and  usual  place  of  abode,  and  that  such  place  of  abode  was  then  in  Clark 
county.  The  words  "last  and"  are  mere  surplusage.  The  last  and  usual 
place  of  abode  of  a  person  is  necessarily  his  present  usual  place  of  abode. 
This  construction  of  the  language  employed  in  the  affidavits  of  service  is  so 
manifestly  reasonable  that  we  should  decline  to  follow  adjudications  elsewhere 
to  the  contrary:  but  we  have  been  referred  to  none  which  fully  assert  the 
doctrine  here  contended  for  by  counsel. 

The  cases  cited  which  come  nearest  sustaining  the  position  of  the  garnishee 
are  Sanborn  v.  Stickney,  69  Me.  349,  and  Ames  v.  Winsor,  19  Pick  248;  but 
in  each  of  these  cases  the  residence  of  the  defendant  was  stated  in  the  writ 
to  be  in  one  county,  and  the  return  to  the  writ  showed  a  service  thereof  in 
another  county.  It  was  held  that  the  presumption  was  that  the  defendant 
"was  at  the  time  dwelling  in  the  county  specified  in  the  writ,  and  hence  that 
service  at  his  last  and  usual  place  of  abode  in  another  county  failed  to  meet 
the  requirements  of  the  statute,  which  required  service  to  be  made  at  the 
''place  of  last  and  usual  abode."  We  are  not  inclined  to  dissent  from  the 
doctrine  of  these  cases,  as  therein  applied. 

In  Blanton  v.  Jamison,  3  Mo.  38,  the  return  of  the  sheriff  was  that  he 
served  the  writ  on  the  defendant  by  going  to  his  house,  and  leaving  a  true 
copy  of  the  summons  with  one  of  his  family,  etc.  The  statute  of  that  state 
required  that  a  true  and  attested  copy  of  the  writ  should  be  left  at  the  dwell- 
ing-house or  place  of  abode  of  defendant,  etc.  The  court  says  that  the  sheriff 
may  not  have  gone  to  the  dwelling-honse  of  the  defendant,  or  may  not  have 
left  the  copy  at  such  dwelling-house  or  place  of  abode.  This  criticism  upon 
the  return  seems  to  be  well  founded. 

In  Brown  v.  Langlois,  70  Mo.  226,  the  return  was  that  a  copy  of  the  writ, 
etc.,  was  left  at  the  usual  place  of  abode  of  the  defendant,  when  in  the  city 
qf  Cape  Girardeau.  The  court  very  properly  held  that  the  italicized  words 
in  the  return  were  fatal  to  the  service.  To  hold  otherwise  would  be  to  allow 
process  to  be  served  on  a  person  residing  in  New  York  by  leaving  a  copy 
thereof  at  the  Park  Hotel,  in  this  city,  if  such  person  had  occasionally  been 
in  this  city,  and  when  here  was  a  guest  at  that  hotel.  In  Settlemier  v.  Sul- 
livan, 97  U.  S.  444,  the  summons  was  served  by  leaving  a  copy  at  the  usual 
place  of  abode  of  the  defendant.  The  return  was  held  to  show  no  valid  serv- 
ice for  the  reason,  alone,  that  it  failed  to  show  the  defendant  could  not 
be  found.    Neither  of  the  above  cases  is  authority  fur  holding  that  the  affi- 
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davits  of  service  of  the  original  and  garnlBhee  sammons  under  consideration 
are  defective.  It  must  be  held  that  the  affidavits  of  service  show  a  valid 
service  of  the  summons  in  each  case  upon  the  principal  defendant,  Peterson. 
Hence  the  trial  court  properly  admitted  the  judgment  roll  in  the  original  ac- 
tion on  the  trial  of  the  garnishee  action.  We  do  not  consider  the  effect  of  ttie 
subsequent  appearance  by  Peterson  in  the  original  action,  and  his  admission 
of  service. 

On  the  trial  of  the  garnishee  action,  Peterson  was  present,  and  testified  as 
a  witness  for  the  plaintiff,  and  then  voluntarily  entered  his  appearance  and 
admission  of  service  in  the  original  action,  for  the  purpose  of  saving  the  gar- 
nishee suit.  During  the  same  trial  he  made  an  affidavit  of  surprise  in  behalf 
of  the  plaintiff  when  some  amendment  to  the  answer  of  the  garnishee  de- 
fendant was  proposed.  We  are  strongly  inclined  to  the  opinion  that  these 
active  interferences  in  the  garnishee  suit  amount  to  an  appearance  by  him 
therein,  even  tliough  the  garnishee  summons  was  not  properly  served  upon 
him.  It  is  unnecessary,  however,  to  determine  this  point,  since  the  service 
is  held  sufficient. 

2.  We  will  now  consider  the  case  on  the  merits.  The  garnishee  defendant, 
Butler,  answered  that  he  made  two  written  contracts  with  Peteraon, — one  in 
October,  1882,  and  the  other  in  November,  1883, — in  one  of  which  the  latter 
agreed  to  cut  and  raft,  and  in  the  other  to  cut  and  haul,  to  a  certain  mill, 
the  timber  on  lands  of  Butler  in  sections  10  and  11  of  a  certain  township 
and  range.  Copies  of  these  contracts  are  set  out  in  the  answer.  They  con- 
tain many  details  not  necessary  to  be  here  stated.  The  answer  further  sets 
out  a  chattel  mortgage  on  a  large  amount  of  property,  executed  by  Peterson 
to  Butler,  April  3,  1884,  to  secure  the  latter  for  certain  loans  and  advances 
made  by  him  to  Peterson,  and  for  certain  obligations  incurred  for  him,  and 
to  secure  the  full  performance  of  the  two  contracts  before  mentioned.  But- 
ler took  possession  of  this  property  a  few  days  later.  He  sold  it  under  tlie 
mortgage  after  the  garnishee  summons  was  served  upon  him,  and  reiilized 
over  $3,700  from  the  sale.  On  the  trial  of  the  garnishee  suit  it  appeared 
that  Peterson  never  fully  completed  either  of  his  two  logging  contracts  with 
Butler,  but  that  he  left  the  state,  and  Butler  completed  them  at  large  ex- 
pense; also  that  Butler  made  large  advances  to  him  on  account  of  such  con- 
tracts, and  incurred  liabilities  for  him,  and  that  he  suffered  damages  by 
reason  of  Peterson's  failure  to  perform  his  contracts.  It  also  appeared  that 
Butler  and  Peterson  entered  into  another  contract  in  the  fall  of  1883,  not  re- 
duced to  writing,  in  which  Peterson  agreed  to  get  out  logs,  or  he  was  em- 
ployed to  do  so,  from  other  lands  of  Butler  in  section  16  of  the  town  and 
range  mentioned  in  the  written  contracts,  and  that  Peterson  did  considerable 
work  under  such  parol  contract  or  employment.  There  is  a  serious  conflict 
in  the  testimony  as  to  what  were  the  terms  of  that  contract.  The  testimony 
on  the  part  of  the  plaintiff  tends  to  show  that  no  price  was  agreed  upon  for 
the  work,  but  that  it  was  to  be  compensated  qitantum  meruit. 

The  testimony  on  the  part  of  the  garnishee  tends  to  show  that  it  was  agreed 
that  all  the  terms  and  conditions  of  the  written  contract  of  November,  1883, 
should  be  applicable  to  the  parol  contract ;  that  is  to  say,  the  parol  contract 
merely  extended  that  of  November,  1883,  to  cover  and  include  the  timber  on 
section  16  as  well  as  that  on  sections  10  and  11.  The  plaintiff  also  offered 
testimony  to  show  that  the  chattel  mortgage  mentioned  in  the  answer  of  the 
garnishee  was  executed  by  Peterson  and  received  by  Butler  with  the  intent 
and  for  the  purpose  of  hindering,  delaying,  and  defrauding  the  other  creditors 
of  Peterson. 

It  does  not  seem  to  be  seriously  claimed  by  the  plaintiff  that  he  is  entitled 
to  recover  anything  on  account  of  the  two  written  contracts  set  out  in  the 
garnishee's'  answer.  He  does  claim,  however,  to  recover  the  unpaid  value  of 
the  work  done  by  Peterson  on  section  16  under  the  parol  contract,  and  also 
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sufficient  of  the  moneys  realized  by  Butler  from  the  sale  of  the  mortgaged 
property  to  satisfy  his  judgment  against  Peterson,  provided  he  succeeds  in 
proving  such  mortgage  fraudulent  as  to  the  creditors  of  Peterson.  The  direc- 
tion to  the  jury  to  return  a  verdict  for  the  garnishee,  and  the  rejection  of  the 
testimony  offered  to  show  the  mortgage  fraudulent,  negatived  both  these 
claims. 

In  respect  to  the  three  logging  contracts,  all  of  which  are  untainted  with 
fraud,  the  plaintiff  stands  in  the  shoes  of  Peterson.  He  can  recover  just 
i¥hat  Peterson  could  have  recovered  had  the  latter  brought  an  action  against 
Butler  on  those  contracts,  and  no  more.  8t.  Louis  v.  Regenfuss,  28  Wis. 
144.  Assuming  that  the  terms  of  the  parol  contract  to  get  out  logs  from  sec- 
tion 16  are  as  claimed  by  the  plaintiff, — that  is,  that  Peterson  was  to  be  com- 
pensated therefor  qtiantum  meruit, — and  the  contract  was  not  made  a  part 
of  the  written  contract  of  1883,  had  Peterson  sued  Butler  on  such  parol  con- 
tract he  would  be  entitled  to  be  allowed  in  such  action  for  the  value  of  his 
work.  Still,  it  would  have  been  competent  for  Butler  to  counter-claim  for 
his  advances  on  the  other  two  contracts,  and  his  damages  resulting  from  this 
non-performance  by  Peterson  of  those  contracts.  An  account  would  then  be 
taken  of  the  work  Peterson  did  under  them,  and  of  such  damages  and  ad- 
vances, and  Butler  would  be  allowed  whatever  sum  Peterson  ought,  in  jus- 
tice and  equity  to  pay  him.  The  result  would  be  the  same  were  Peterson's 
action  in  form  on  the  three  contracts.  The  plaintiff  occupies  the  same  posi- 
tion in  this  action.  It  is  obvious,  therefore,  that  it  was  important  to  ascer- 
tain what  were  the  terms  of  the  parol  contract.  Because  the  testimony  on 
the  subject  was  so  radically  in  conflict,  the  question  should  have  been  sub- 
mitted to  the  jury.  The  learned  circuit  judge  either  disregarded  that  con- 
tract entirely,  or  held  that  it  was  part  and  parcel  of  the  contract  of  1883.  In 
either  view  it  was  error. 

The  chattel  mortgage  was  attacked  for  alleged  fraud  in  its  inception.  This 
a  creditor  may  do  in  a  garnishee  action  against  the  mortgagee,  although  the 
mortgagor  could  not  impeach  it  because  executed  in  fraud  of  his  creditors.  In 
such  a  case  the  relief  which  the  creditor  may  have  is  not  limited  to  that  to  which 
the  debtor  is  entitled,  as  it  is  when  he  only  seeks  to  recover  a  demand  of  his 
debtor  against  the  garnishee,  untainted  with  fraud.  Hence  the  testimony 
offered  to  show  the  alleged  fraudulent  character  of  the  mortgage  should  have 
been  received,  provided  the  plaintiff  proved  himself  a  creditor  of  Peterson 
-when  the  mortgage  was  executed.  As  there  must  be  another  trial  in  any 
event,  we  do  not  determine  whether  the  plaintiff  made  such  proof. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the  cause  will  be 
remanded  for  a  new  trial. 


Crocker  and  another  v.  Cxirrieb. 
Filed  April  6,  1886. 

RSFEBSffCE — ConSENT  OF  PARTIES. 

Any  issue  in  any  action  may  be  referred  if  the  parties  oonsent  thereto,  and  they 
will  be  bound  by  such  consent. 
Same — Want  op  Consent  of  Parties. 

Where  the  trial  of  issues  requires  the  examination  of  long  accounts,  the  court 
has  power,  without  the  consent  of  the  parties,  to  send  such  issues  to  a  referee  to 
hear  and  decide  them. 
CoflTs— Taxatiow  of  Costs. 

If  a  judgment  be  not  entered  and  perfected  within  60  days  after  verdict  or  filing 
of  findings  of  fact,  the  neglect  to  do  so  is  deemed  a  waiver  of  the  right  to  recover 
costs. 
Mechanic's  Lien — ^Equitable  Owner  of  Land. 

Where  a  party  erects  a  building  upon  land  which  he  has  contracted  and  paid  for, 
and  taken  possession  of,  though  no  conveyance  had  been  executed,  he  is  the  abso- 
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late  owner  of  the  whole  of  the  beneficial  interest  ther^n,  and  the  lien  of  parties 
Aimishing  materials  for  sach  bailding  will  vest  at  the  date  of  the  first  charge  for 
materials  so  used.  The  fact  that  such  equitable  owner  afi^rwards  procured  a  con- 
veyance of  the  land  to  be  made  to  a  third  party  is  immaterial. 

6.  Bamk— Amoukt  of  Land  ArFBcrnsD — Erbor  without  Prejudiob. 

Where  a  finding  bv  a  referee  gives  plaintiff  a  lien  upon  defendant's  interest  in 
more  than  an  acre  of  land,  within  the  hmits  of  an  incorporated  city  or  village,  such 
finding  is  erroneous;  but  if,  on  the  hearing,  the  defendant's  lucontradict^  testi- 
mony is  that  he  has  no  title  or  interest  in  a  portion  of  the  land,  (which,  deducted, 
would  leave  less  than  an  acre  affected  by  the  lien,)  the  error  does  not  prejudice 
him,  and  will  not  worlE  a  reversal  of  the  judgment. 

6.  Same — Form  of  Judgment. 

A  judgment  in  a  lien  foreclosure  suit,  ordering  that  '*  plaintiff  do  have  and  recover 
of  defendant"  a  certain  sum,  with  costs,  is  not  a  personal  judgment  against  defend- 
ant for  the  sum  named;  but  merely  an  assessment  of  the  sum  so  due,  as  required 
by  statute. 

Appeal  from  circuit  court,  Clark  county. 

Appeal  by  the  defendant  from  a  judgment  against  him,  in  an  action  to  en- 
force a  statutory  lien  for  the  price  of  materials  furnished  and  labor  performed 
by  the  plaintiffs  in  the  erection  of  a  dwelling-house  for  the  defendant.  No 
question  is  raised  on  the  pleadings.  The  cause  being  at  issue,  the  same  was 
referred  by  the  court  to  a  referee  to  hear,  try,  and  determine.  A  trial  was 
had  before  such  referee,  who  thereafter  reported  his  findings  of  fact  and  con- 
clusions of  law  to  the  court.  Such  findings  being  in  favor  of  the  plaintiffs, 
the  defendant  moved  the  coui*t  to  set  aside  and  dismiss  the  report,  and  the 
plaintiffs  moved  for  judgment  upon  it.  The  court  denied  the  motion  of  the 
defendant,  and  granted  that  of  the  plaintiffs,  at  the  same  time  overruling  the 
exceptions  of  defendant  to  the  report,  and  confirming  the  same.  The  order 
in  this  behalf  was  made  at  a  special  term  of  the  court  commencing  Septem- 
ber 17,  1883.  Judgment  was  rendered  by  the  court,  pursuant  to  such  order, 
March  2,  1885.  The  costs  were  taxed  September  24, 1885,  Bnd  on  the  follow- 
ing day  the  court,  on  appeal,  afiirmed  the  taxation,  and  ordered  the  amount 
thereof  to  be  inserted  in  the  judgment,  which  was  accordingly  done. 

The  findings  of  fact  by  the  referee  which  were  thus  confirmed  by  the  court 
are,  briefly,  as  follows:  (1)  The  plaintiffs  were  partners  as  alleged  in  the 
complaint.  (2)  Between  May  3,  1881,  and  October  13,  1882,  the  plaintiffs, 
as  such  copartners,  and  as  principal  contractor,  sold  and  delivered  to  the 
defendant  goods,  wares,  and  merchandise,  and  performed  work  and  labor  for 
him  to  the  amount  and  value  of  $426.48,  upon  which  the  defendant  has  paid 
$188.43,  leaving  a  balance  due  thereon  of  $243.05.  Interest  on  such  balance 
from  October  28,  1882,  (when  the  action  was  commenced,)  to  July  28,  1883, 
the  date  of  the  repoi-t,  is  allowed  at  $12.76,  making  in  all  $255.81  due  the 
plaintiffs,  and  unpaid.  Of  the  above  account  $3.78  is  for  articles  not  used  in 
the  erection  and  construction  of  the  dwelling-house.  (3)  All  the  remaining 
items  of  the  account  allowed  were  used  in  afid  about  the  construction  of  a 
certain  frame  dwelling-house  situated  upon  the  real  estate  described  in  the 
complaint.  The  last  item  in  such  account  accrued  October  13, 1882.  (4)  At 
the  date  of  the  first  charge  for  material  used  in  such  house,  June  25,  188U 
the  defendant  had  an  interest  in  the  lands  upon  which  the  house  was  erected. 
(5)  A  suflicient  petition  for  a  lien  upon  the  premises  described  in  the  com- 
plaint, for  the  amount  unpaid  for  such  materials  and  labor,  was  duly  filed  by 
the  plaintiffs,  in  the  proper  oflBlce,  ou  October  23,  1882.  (6)  "If  any  contract 
to  build  the  frame  dwelling-house  mentioned  in  the  complaint  was  made  be- 
tween the  defendant,  John  Currier,  and  the  witness  Samuel  Calway  for  $1,600^ 
or  any  other  entire  sum,  as  the  evidence  tends  to  prove  the  fact,  the  nature 
of  such  contract  was  kept  secret  as  to  the  plaintiffs  in  this  action,  and  they 
had  no  notice  or  information  thereof."  The  conclusions  of  law  are  that  plain- 
tiffs are  entitled  to  judgment  against  the  defendant  for  $255.81,  and  are 
entitled  to  have  the  amount  thereof,  less  $3.78,  "declared  a  lien  upon  all  the 
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right,  title,  and  interest  which  the  defendant,  John  Carrier,  had  on  the 
twenty-fifth  day  of  June,  A.  D.  1881,  or  has  since  acquired,  in  and  to  the 
premises  described  in  the  complaint,  and  upon  which  said  dwelling-house  is 
situated,  not  exceeding  one  acre  in  area,  and  said  interest  sold  to  satisfy 
such  lieu  and  costs. '' 

R.  F.  Kountz,  R.  J,  MacBride,  and  M.  C.  Ring,  for  respondents.  Elliot  E. 
Crocker  and  another.  James  O'Neill  and  B,  F.  French,  for  appellant,  John 
Currier. 

Lyon,  J.  1.  A  question  of  practice  will  first  be  disposed  of.  On  motion 
of  defendant  the  court  sent  the  case  to  a  referee  to  hear,  try,  and  determine 
the  issues  therein.  The  order  of  reference  recites  that  this  was  done  with 
the  consent  of  both  parties  given  in  open  court.  It  is  not  denied  that  such 
consent  was  given.  On  the  hearing  before  the  referee,  however,  both  parties 
claimed  that  the  case  was  not  referable  under  the  statute,  and  that  the  ref- 
eree had  no  jurisdiction  to  hear,  try,  and  determine  the  issues.  The  point  is 
not  well  taken  for  two  reasons:  (1)  Any  issue  in  any  action  may  be  referred  if 
the  parties  consent  thereto,  and  in  this  case  they  did  so  consent  and  are  bound 
thereby.  (2)  The  trial  of  the  issues  herein  required  the  examination  of  a  long 
account,  and  the  court  had  power,  without  such  consent,  to  send  such  issues 
to  a  referee  to  hear  and  decide  them.  Bev.  St.  761,  sec.  2864  and  §  1.  There 
are  over  100  items  in  the  disputed  account. 

2.  It  is  not  seriously  questioned  that  the  plaintiffs  furnished  the  materials 
for  and  did  the  work  upon  the  defendant's  house,  for  which  they  claim  to  re- 
cover in  this  action,  and  that  the  referee  found  the  true  balance  therefor  re- 
maining unpaid.  But  the  defendant  claimed  that  he  let  the  contract  to  one 
Calway  to  furnish  the  materials  for  and  to  erect  the  house  for  a  specified 
sum,  which  the  defendant  paid  him  in  full;  and  that  the  materials  and  work 
of  the  plaintiffs  were  furnished  to  and  performed  for  Calway,  and  not  the 
defendant.  On  the  other  hand,  it  was  claimed  that  Calway  was  employed  at 
a  stipulated  price  per  day  to  superintend  the  erection  of  the  house,  and  did 
not  contract  to  furnish  any  materials  therefor.  This  was  the  question  to 
which  the  testimony  given  upon  the  trial  was  chiefly  directed,  and  such  testi- 
mony is  very  conflicting.  Probably  it  is  sufiQcient  to  support  a  finding  either 
way. 

It  is  correctly  said  that  the  referee  failed  to  find  what  the  contract  was. 
This  omission  is  assigned  as  error.  We  do  not  think  a  finding  on  that  ques- 
tion is  essential  to  a  recovery  by  the  plaintiffs.  It  is  found  that  the  mate- 
rials were  sold  and  deliverd  to  the  defendant  by  the  plaintiffs,  as  principal 
contractors,  and  the  work  peformed  for  him,  and  that,  whatever  contract  may 
have  existed  between  the  latter  and  Calway,  the  plaintiffs  knew  nothing  of  it. 
These  findings  are  well  sustained  by  the  evidence,  and  by  reason  of  the  facts 
80  found  it  is  immaterial  what  were  the  terms  of  the  contract  between  defend- 
ant and  Calway. 

3.  The  finding  that  on  June  25, 1881,  the  defendant  had  an  interest  in  the 
lot  upon  which  the  house  was  erected,  is  assailed.  He  contracted  for  the  lot 
with  the  owner,  and  paid  for  it.  He  paid  from  0600  to  $1,000  of  the  cost  of 
erecting  the  house.  Before  any  conveyance  of  the  lot  had  been  executed,  he 
went  into  possession  thereof,  and  the  lien  of  the  plaintiffs  vested.  So,  when 
their  lien  took  effect,  which  was  June  25,  1881,  the  defendant  had  pur- 
chased and  paid  for  the  land,  and  was  in  possession  thereof  under  such  pur- 
chase. He  was  then  the  absolute  owner  of  the  whole  beneficial  interest 
therein.  There  was  nothing  wanting  but  the  naked  legal  title,  and  he  was 
in  a  position  to  enforce  a  conveyance  of  such  title  to  himself.  It  is  entirely 
immaterial  that  he  afterwards  procured  a  conveyance  of  the  lot  to  be  made  to 
his  sister.  Undoubtedly,  at  the  time  the  lien  vested,  the  defendant  had  an 
interest  in  the  lot,  as  the  referee  found.    We  do  not  deem  it  necessary  further 


Digitized  by  VjOOQ  IC 


828  THE  NOBTHWESTEKN   REPOBTEJEL  [Wis. 

to  discuss  the  questions  of  fact  involved  in  the  issue.  Suffice  it  to  say  that 
the  testimony  has  been  carefully  examined,  and  we  think  it  supports  all  the 
material  findings  of  fact. 

4.  The  lot  upon  which  the  house  was  erected  contains  two-fifths  of  one 
acre  of  land.  A  strip  adjoining,  six  feet  wide  by  eight  rods  long,  included 
in  the  judgment  for  a  lien,  (and  which  is  part  of  a  public  street,)  contains 
less  than  thirty  square  rods.  There  is  also  included  in  the  judgment  a  lot 
adjoining  that  on  which  the  house  stands,  on  the  east  and  south,  containing 
four-fifths  of  an  acre,  which  was  conveyed  to  the  defendant's  sister  in  May. 
1882.  Hence  the  judgment  gives  the  plaintiffs  a  lien  on  the  defendant's  in- 
terest in  more  than  one  acre  of  land.  The  conclusions  of  law  reported  by  the 
referee,  which  are  the  basis  of  the  judgment  herein,  limited  the  right  of  lien 
to  one  acre,  and  the  limitation  should  not  be  disregarded  in  the  judgment. 
The  conclusions  of  law  may  be  regarded  as  a  finding  that  the  land  in  question 
was  and  is  within  the  limits  of  an  incorporated  city  or  village,  and  hence  that 
the  right  to  a  lien  is  limited  to  one  acre.  Bev.  St.  845,  S  8314.  We  must 
hold  the  judgment  erroneous  in  the  particular  under  consideration.  But  the 
error  does  not  prejudice  the  defendant.  He  testified  on  the  trial  that  he  had 
no  title  to  or  interest  in  the  four-fifths  of  an  acre,  and  he  cannot  complain  if 
he  is  held  to  his  statement.  Having  no  interest  therein,  it  is  a  matter  of  no 
importance  to  him  whether  it  is  included  in  the  judgment  or  not.  Hence, 
on  his  appeal,  the  error  will  not  work  a  reversal  of  the  judgment.  True,  he 
also  testified  that  he  had  no  interest  in  the  lot  on  which  the  house  stands. 
But  we  have  already  seen  that  such  statement  was  abundantly  negatived  by 
other  proof.  His  statement  concerning  the  four-fifths  of  an  acre  was  not  so 
negatived. 

5.  The  judgment  commences  in  the  usual  form  of  personal  judgments.  It 
is  ordered  and  adjudged  therein  that  the  plaintiffs  ''do  have  and  recover  of 
the  defendant,  John  Currier,  the  said  sum  of  $255.81,"  with  costs.  It  is 
urged  that  this  is  a  personal  judgment  in  the  first  instance,  which  in  such 
actions  is  unauthorized.  An  examination  of  the  judgment  shows  that  no  ex- 
ecution is  awarded  for  the  sum  specified,  but  the  judgment  proceeds  to  direct 
a  sale  of  the  property,  and  provides  that  on  confirmation  of  the  sheriff^s  re- 
port of  sale,  if  there  be  a  deficiency,  the  plaintiffs  may  have  personal  judg- 
ment therefor  and  execution.  In  view  of  these  facts,  the  portion  of  the 
judgment  above  quoted  was  not  intended  to  be  and  is  not  a  personal  judg- 
ment against  defendant  for  the  whole  sum  found  due  the  plaintiffs,  but  only 
an  assessment  of  the  sum  so  due,  as  required  by  section  8824,  Rev.  St.  A 
judgment  in  similar  form,  in  an  action  to  foreclose  a  mortgage,  was  so  con- 
strued by  this  court  in  Boynton  v.  Sisson,  56  Wis.  401 ;  S.  C.  14  N.  W.  Rep. 
373.    See,  also,  ffiLse  v.  Washburti,  59  Wis.  414;  S.  C.  18  N.  W.  Rep.  341. 

6.  Are  the  plaintiffs  entitled  to  recover  costs?  They  are  so  entitled  unless 
they  have  forfeited  the  right  thereto,  under  chapter  202,  Laws  1882,  by  rea- 
son of  their  delay  in  entering  judgment.  This  chapter  requires  the  success- 
ful party  in  a  cause  to  enter  and  perfect  his  judgment  within  60  days  after 
the  filing  of  the  findings  of  fact,  or  the  rendition  of  a  verdict.  His  neglect 
to  do  so  is  deemed  a  waiver  of  hij  right  to  recover  costs,  and  the  clerk  is  di- 
rected to  enter  the  proper  judgment  without  costs.  It  is  understood  that  tlie 
circuit  court  held  this  case  not  within  the  statute,  because  judgment  went 
upon  the  report  of  a  referee.  We  cannot  concur  in  this  view  of  the  law. 
The  findings  of  the  referee  became,  by  confirmation,  the  findings  of  the 
court,  just  as  effectually  as  if  the  court  had  heard  the  testimony  and  made  the 
same  findings  without  the  interposition  of  a  referee.  Besides,  judgment  was 
signed  by  the  judge,  and  rendered  by  the  court,  with  the  amount  of  costs  left 
blank,  more  than  60  days  before  the  costs  were  taxed  and  inserted  therein. 
It  is  scarcely  necessary  to  say  that  the  case  is  not  within  the  rule  of  Cornish 
-V.  Railroad  Co.,  60  Wis.  476;  S.  C.  19  N.  W.  Rep.  443.    It  ia  clearly  within 
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the  statute,  aad  the  plaintiffs,  by  their  delay  to  enter  and  perfect  judgment 
within  60  days  after  the  Hndings  of  the  court  in  their  favor,  waive<)  their 
right  to  recover  costs  in  the  action. 

7.  Exceptions  were'  taken  by  thQ  defendant,  before  the  referee,  to  certain 
rulings  refusing  to  admit  offered  t^timony.  We  do  not  find  any  satisfactory 
proof  in  the  record  that  these  exceptions  were  renewed  in  the  circuit  coupt. 
The  judgment  recites  that  the  court  overuled  all  exceptions  to  the  report  of 
the  referee.  The  record  seems  to  be  silent  as  to  the  renewal  of  any  other  ex- 
ceptions. Under  a  well-settled  rule  of  practice,  unless  exceptions  taken  be- 
fore  the  referee  are  renewed  when  the  court  acts  upon  his  report,  they  are 
not  available  On  appeal  to  this  court.    McDonnell  v.  Sehricker,  44  Wis.  327. 

It  is  believed  that  the  views  lierein  expressed  dispose  of  all  material  ques- 
tions argued  by  counsel.  It  results  thdrefrom  that  the  judgment  of  the  cir- 
cuit court  must  be  reversed  as  to  costs,  and  affirmed  in  all  other  respects. 
Clerk's  fees  will  be  taxed  against  the  appellant.  No  other  costs  are  aUowed 
to  either  party. 

State  esD  rel,  QovamooK  o.  Joint  School-Dist.  No.  1  of  Aboabia  ani> 

G14BNGOE. 

Filed  April  6, 18S6. 

1.  SCHOOLB  AND  SCHOOI/-DI8TBZCI8— AOMIflSION  OV  NON-RlSBIDXim. 

The  provision  of  the  constitution  (section  3,  art.  10)  that  district  schools  '^  shall 
be  free,  and  without  charges  for  tuition,  to  all  children  between  the  ages  of  four 
and  twenty  years,"  applies  only  to  the  children  of  each  district,  and  the  right  of 
the  district  to  deny  admission  to  the  residents  of  other  school-districts  is  absolute. 
MoLndamus^  therefore,  will  not  lie  to  compel  the  admission  of  non-residents. 

2.  liANDAMUS— WhBN  LiBB. 

MoLndaoMU  will  not  He  to  control  the  exercise  of  discretion  or  official  judgment'. 
8.  Alternative  Wbit  or  Mandamus. 

The  proper  practice  is  that,  instead  of  an  order  to  show  cause  why  a  peremptory 
writ  of  mandamus  should  not  issue,  the  first  process  should  be  an  alternative  writ  of 
manda,mu9. 

Appeal  from  circuit  court,  Trempealeau  county. 

The  relator  presented  his  affidavit  to  the  circuit  court,  in  which  he  deposes 
that  he  resides  within  one  mile  of  the  school-house  of  the  respondent  district, 
but  not  in  such  district,  and  is  a  tax-payer  therein ;  that  there  is  no  public 
scliool  in  session  in  the  school-district  in  which  he  resides,  but  there  is  one 
being  held  in  the  respondent  district,  and  that  the  qualified  electors  of  the 
latter  district  duly  authorized  the  district  board  thereof  to  admit  non-res- 
ident pupils  to  the  privileges  of  the  school  therein  on  payment  of  a  term 
fee  of  from  three  to  six  dollars.  The  names  of  the  district  officers  are  stated. 
The  affidavit  then  proceeds  as  follows:  *'That  affiant*s  son,  Adam  Comstock, 
is  a  youth  fourteen  years  of  age;  tliat  he  resides  with  his  parents,  and  is  a 
studious,  quiet,  and  well-behaved  child;  that  said  Adam  is  well  advanced  for 
his  years  in  all  branches  ordinarily  taught  in  the  public  schools;  that  the  ed- 
ucational advantages  afforded  in  respondent  district  are  superior  and  more- 
suited  to  the  requirements  of  said  Adam  than  those  afforded  within  the  dis- 
trict where  affiant  resides;  that  said  Adam  is  anxious  to  avail  himself  of  tlie 
benefits  of  said  school,  and  the  superior  facilitien  for  education  therein  af- 
forded; that  affiant,  desiring  that  his  said  son  should  have  the  benefits  of  said 
school,  and  also  to  comply  with  the  laws  of  this  state  relating  to  the  educa- 
tion of  children,  did,  on  the  eighth  day  of  July,  1885,  request  in  writing  the 
said  district  board  to  admit  his  said  son  to  the  privileges  of  said  school,  but  that 
said  board  refused  said  request  unless  afiiant  would  first  pay  the  sum  of  six 
dollars  as  and  for  one  term^s  tuition  fees  for  said  Adam,  which  affiant  de- 
clined to  do;  that  on  the  twenty-first  day  of  September,  1885,  said  Adam  duly 
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presented  himself  at  said  school  for  admission  as  a  scholar  thereof,  but  was 
rejected  and  refused  such  admission  because  of  the  non-payment  of  said  tu- 
ition fee;  that  the  facilities  of  said  school  are  in  excess  of  the  requirements  of 
the  scholars  residing  within  said  district;  that  non-resident  scholars  have 
heretofore  been  admitted  to  said  school,  and  the  admission  of  affiant's  said 
son  will  in  no  degree  interfere  with  the  accommodation  or  instruction  of  the 
scholars  residing  within  said  district,  and  that  he  is  refused  such  admissioa 
solely  for  the  non-payment  of  said  tuition  fee;  that  said  district  board  have 
no  right  to  charge  said  tuition  fee;  that  affiant's  said  son  is  entitled  to  attend 
said  school  without  the  payment  thereof;  and  that  the  demand  thereof  is  un- 
just and  an  unlawful  exaction,  and  in  violation  of  section  three,  article  ten, 
of  the  constitution  of  the  state.  Wherefore,  affiant  asks  that  a  writ  of  per- 
emptory mandamus  be  issued  out  of  and  under  the  seal  of  this  court,  directed 
to  said  joint  school-district  Ko.  one,  of  Arcadia,  Trempealeau  county,  No.  four, 
of  Glencoe,  Buffalo  county,  Wisconsin,  or  the  proper  officers  thereof,  command- 
ing that  said  Adam  Comstock  be  admitted  to  the  privileges  of  the  public  school 
of  said  district,  without  the  payment  of  tuition  fee;  and  for  such  other  or 
further  order  or  relief  in  the  premises  as  may  be  just." 

Upon  the  foregoing  affidavit  an  order  upon  the  respondent  district  and  its 
officers  was  granted,  requiring  them  to  show  cause  why  the  relief  asked  for 
in  the  affidavit  should  not  be  granted.  The  district  moved  the  court  to  quash 
the  application  for  a  mandamiis,  and  to  dismiss  all  proceedings  therein,  for 
the  alleged  reasons  that  the  affidavit  shows  no  proper  cause  for  issuing  a  writ 
of  mandamtts,  or  that  the  relator  is  entitled  to  any  relief;  and  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  After  hearing  such  mo- 
tion the  court  ordered  that  the  application  for  a  mandamus  be  denied,  and 
that  such  application  be  quashed  and  dismissed.  The  relator  appeals  from 
the  order. 

^>  Q'  If  ye,  for  appellant.  Noah  D.  Comstock.  Cameron  <fr  Lossy,  for  re- 
spondents, Joint  School-dist.  No.  1  of  Arcadia  and  Glencoe. 

Lyon,  J.  Section  8,  art.  10,  of  the  constitution,  reads  as  follows:  "The 
legislature  shall  provide  by  law  for  the  establishment  of  district  schools, 
which  shall  be  as  nearly  uniform  as  practicable;  and  such  schools  shall  be 
free,  and  without  charges  for  tuition  to  all  children  between  the  ages  of  four 
and  twenty  years;  and  no  sectarian  instruction  shall  be  allowed  therein." 
Counsel  for  appellant  maintains  (using  his  own  language)  ''that  a  reason- 
able interpretation  of  the  constitutional  provision  in  question  places  no  re- 
striction as  to  the  residence  of  the  scholar,  except  that  he  or  she  reside  within 
this  state,  and  is  of  the  proper  age;  and  also  that  scholars  may  not  be  ad- 
mitted to  the  public  school  of  another  district  than  that  wherein  they  reside, 
when  such  admission  will  in  any  manner  interfere  with  the  accommodation 
or  instruction  of  the  scholars  residing  therein."  From  these  propositions  he 
argues  that  the  appellant's  affidavit  shows  that  his  son  is  absolutely  entitled 
to  the  privileges  of  the  school  in  the  respondent  district;  and  that  he  is  so  en- 
titled without  charge  for  tuition. 

We  find  ourselves  unable  to  assent  to  the  proposition  that  a  child  residing 
in  one  school-district  has  any  absolute  right,  under  any  circumstances,  to  the 
privileges  of  the  common  school  of  another  district.  The  constitutional  re- 
quirement is  that  '*the  legislature  shall  provide  by  law  for  the  establishment 
of  district  schools."  Inasmuch  as  there  must  be  school-districts  before  there 
din  be  district  schools,  and  inasmuch  as  the  school-district  system  was  in  full 
operation  in  the  territory  when  the  constitution  Wiis  framed  and  adopted,  it 
is  clear  that  section  3  of  article  10  is  a  recognition  of  that  system,  and  a 
mandate  to  the  legislature  to  preserve  and  continue  its  essential  features. 
One  feature  of  that  system  is,  and,  so  far  as  we  are  advised,  always  has  been, 
wherever  the  system  lias  prevailed,  that  the  absolute  right  to  the  privileges  of 
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the  school  in  any  given  district  is  confined  to  children  residing  in  such  dis- 
trict, and  having  the  prescribed  qualifications.  We  never  before  heard  this 
propoMtion  questioned  or  doubted,  and  we  are  aware  of  no  adjudication  to 
the  contrary.  We  do  not  think  any  court  has  ever  denied  the  proposition. 
Certainly  no  cjise  to  that  effect  has  been  cited  to  us. 

But  is  is  said  that,  unless  the  right  claimed  is  asserted  and  enforced,  the 
district  schools  of  the  state  are  not  free  to  the  children  of  the  state  of  the 
prescribed  age.  It  is  conceded  that  non-resident  children  are  not  entitled  to 
the  privileges  of  a  district  school  unless  those  privileges  may  be  enjoyed  with- 
out detriment  to  resident  children.  This  limitation  of  the  right  is  not  found 
In  the  constitution.  To  concede  it  is  to  concede  that  the  school  is  not  ab- 
solutely free  to  non-resident  children,  but  only  conditionally  so.  The  con- 
cession destroys  the  argument  based  upon  the  use  of  the  word  "free"  in  section 
3,  art.  10.  The  proposition  we  are  considering  is,  in  substance  and  effect, 
that  all  or  any  of  the  district  schools  of  the  state  are  free  to  each  child  in  the 
state  within  the  prescribed  ages.  The  utter  impracticability  of  operating  the 
district  schools  on  any  such  basis  is  too  plain  for  discussion.  We  think,  and 
so  hold,  that  when  the  legislature  has  provided  for  each  such  child  the  privi- 
leges of  a  district  school,  which  he  or  she  may  freely  enjoy,  the  constitutional 
requirement  in  that  behalf  is  complied  with.    This  the  legislature  has  done. 

It  results  from  what  has  been  said  that  it  is  competent  for  the  legislature 
to  authorize  the  several  school-districts  to  admit  non-resident  children  to  the 
privileges  of  their  respective  schools,  or  to  exclude  them  therefrom.  The 
legislature  having  conferred  such  authority  upon  school-districts,  (Rev.  St. 
sec.  430,  §  12,)  it  is  entirely  in  the  discretion  of  each  district  to  admit  to  its 
school  any  such  non-resident  children  or  child,  or  to  refuse  to  do  so.  The 
district  is  the  sole  judge  as  to  whether  the  admission  of  such  non-residents  will 
or  will  not  ''interfere  with  the  accommodation  or  instruction  of  the  scholars 
residing  therein, "  (section  430,  suprat)  and  if  it  would  not  so  interfere,  still 
the  district  may  lawfully  close  the  doors  of  its  school  against  non-residents. 

Because  it  is  so  absolutely  in  the  discretion  of  the  respondent  school-dis- 
trict to  refuse  the  admission  of  appellant's  son  to  the  privileges  of  its  school, 
the  writ  of  mandarmLS  cannot  properly  go  to  compel  it  to  admit  him;  and  it 
is  quite  immaterial  if  the  district  has  refused  to  admit  him  on  untenable 
grounds.  The  absolute  power  to  deny  him  admission,  without  assigning  any 
reason  therefor,  still  remains  to  the  district.  Were  this  court  to  adjudge  that 
the  district  cannot  lawfully  exact  tuition  fees  as  a  condition  of  admitting  ap- 
pellant's son  to  its  school,  still  it  could  not  properly  send  the  writ  of  man- 
damtis  to  the  district,  ordering  it  to  do  so,  for  the  writ  might  be  defeated  by 
an  unconditional  refusal  of  the  district  to  admit  him ;  or  it  might  admit  him, 
and  immediately  thereafter  expel  him.  If  the  district  has  no  power  to  charge 
tuition  fees  to  non-resident  scholars,  the  only  mandate  the  court  could  con- 
sistently send  would  be  that  if  the  district  should,  in  the  exercise  of  its  dis- 
cretion, admit  the  scholar,  it  should  do  so  without  requiring  him  to  pay  tui- 
tion fees.  It  is  scarcely  necessary  to  say  that  the  writ  of  mandamus  per- 
forms no  such  office,  and  cannot  properly  be  issued  in  any  such  case.  The 
books  ^bound  with  cases  which  assert  and  enforce  the  rule  that  mandamus 
will  not  lie  to  control  the  exercise  of  discretion  or  ofiicial  judgment.  High, 
Extr.  Bern.  §§  *24,  42,  and  cases  cited;  State  v.  Supervisors,  etc*,  2  Pin.  552; 
State  V.  Common  Council  of  Watertovm^  9  Wis.  254;  State  v.  Harvey,  11 
Wis.  33;  State  v.  Doyle,  38  Wis.  92.  For  the  reasons  here  suggested  the  ap- 
plication for  the  writ  was  properly  denied. 

Tlie  question  whether  the  clause  in  the  statute  above  cited,  which  author- 
izes the  district  to  charge  tuition  fees  in  such  cases,  is  a  violation  of  article 
10,  §  3f  of  the  constitution,  which  ordains  that  the  district  schools  shall  be 
without  charge  for  the  tuition  of  the  children  therein  mentioned,  is  not  and 
cannot  properly  be  here  determined.    We  do  not  reach  it.    The  question  is 
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interesting, — perhaps  important.  It  was  ably  argued  by  the  learned  counsel, 
but  the  determination  of  it  is  not  essential  to  judgment  herein,  and  we  leave 
it  open  until  a  c<ise  arises  in  which  it  becomes  necessaiy  to  determine  it. 

As  to  the  practice  adopted  in  this  case,  it  sliould  be  said  that,  instead  of 
the  order  to  sliow  cause  why  a  peremptory  mandamus  should  not  issue,  the 
first  process  should  have  been  an  alternative  writ  of  mandamus.  It  was  so 
held  in  State  v.  Supervisors  of  Delafleld,  24  N.  W.  Rep.  905,  where  the  whole 
subject  is  fully  discussed  in  the  opinion  by  Mr.  Justice  Ortok,  and  the  prac- 
tice settled. 

The  order  of  the  circoit  court  must  be  affirmed. 


Sharp  f>.  Garroll. 
FUed  April  6,  1886. 

1.  Sals— TBANsm  of  Poflssasioir— Seizubs  bt  Shrri rr. 

Where  the  owner  of  wheat  in  bulk  sells  the>same  by  parol,  tecelTing  si  the  same 
time  as  part  payment  his  own  promiasorv  note  from  the  yendee,  and  where  trans- 
fer of  the  wheat  is  afterwards  effected  by  locking  Uie  granary  and  giving  the  key  to 
the  vendee,  the  transfer  of  the  title  and  possession  is  complete,  and  a  mb»equeHt 
seizure  by  the  sheriff  under  a  writ  of  attachment  by  a  creditor  of  the  vendor  is 
illegal,  even  though  the  sheriff  had  levied  his  writ  (but  performed  no  other  act)  be- 
tween the  transfer  of  the  promissory  note  and  the  delivery  of  the  key. 

2.  Sax^— Statdtb  or  FRAUDa— Pboiobsobt  Notb. 

The  actual  surrender  of  a  promissory  note  of  the  vendor  by  the  vendee,  as  part 
of  the  purchase  money  for  goods  bought,  is  such  a  part  payment  as  vrill  take  the 
sale  out  of  the  statute  of  frauds. 

Appeal  from  circuit  court,  St.  Croix  county. 

This  action  was  brought  to  recover  the  value  of  400  bushels  of  wheat, 
which  the  plaintiff  allegfes  was  wrongfully  taken  from  him  by  the  defendant* 
and  converted  by  the  latter  to  his  own  use.  The  defendant  answered  that  he 
was  the  sheriff  of  St.  Croix  county ;  that  the  wheat  sued  for  was  the  property 
of  one  Wesley  C.  Sharp;  that  it  was  liable  to  seizure  upon  attachment;  and 
that,  as  such  sheriff,  he  seized  the  same  by  virtue  of  a  writ  of  attachment 
duly  issued  to  him,  oommanding  him  to  attach  the  property  of  said  Wesley 
to  satisfy  the  claim  of  Fuller  &  Johnson*  the  attachment  creditors.  It  was 
proved  on  the  trial  that  in  the  morning  of  the  day  on  which  the  defendant 
seized  the  wheat,  and  before  such  seizure,  the  plaintiff  and  Wesley  C.  Sharp 
(who  is  his  brother)  had  an  interview  in  Baldwin,  which  is  several  miles  dis- 
tant from  the  farm  and  residence  of  Wesley,  and  they  then  and  there  negoti- 
ated, or  attempted  to  negotiate,  a  sale,  by  Wesley  to  the  plaintiff,  of  all  the 
wheat  in  a  granary  on  the  farm,  and  at  the  residence  of  Wesley.  The  evi- 
dence tends  to  show  that  on  this  occasion  the  plaintiff  bought  such  wheat  in 
bulk,  at  85  cents  per  bushel,  and  agreed  to  take  it  at  700  bushels;  that  in 
part  payment  therefor  he  then  surrendered  to  Wesley  a  promissory  note  for 
$500,  wliich  he  held  against  Wesley,  and  agreed  to  pay  the  balance  in  cash; 
and  that  Wesley  made  formal  delivery  of  the  wheat  by  calling  a  witness,  and 
saying,  in  his  presence,  to  plaintiff:  "I  give  you  possession  of  the  wheat 
now.''  After  the  above  transaction  at  Baldwin,  and  during  the  same  fore- 
noon, the  sheriff  attached  the  wheat  und^r  the  writ  mentioned  in  his  answer. 
He  declared  that  he  levied  his  writ  on  the  wheat,  but  did  no  other  act  affect- 
ing the  property  at  that  time.  He  immediately  went  in  search  of  teams  and 
sacks  to  enable  him  to  remove  the  wheat.  While  he  was  absent  the  plaintiff 
and  Wesley  came  to  the  house  of  the  latter,  and,  pursuant  to  the  request  of 
the  plaintiff,  Wesley  locked  the  door  of  the  granary  which  contained  the 
wheat,  and  delivered  the  key  thereof  to  the  plaintiff.  I^ter  in  the  day  the 
sheriff  returned  with  teams  and  sacks,  forced  open  the  door  of  the  granary» 
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and  removed  therefrom  the  wheat  in  controversy.  The  case  is  further  stated 
in  the  opinion.  There  was  a  general  verdict  for  plaintiff,  assessing  his  dam- 
ages. A  motion  for  a  new  trial  was  denied,  and  judgment  entered  for  the 
plaintiff  for  the  damages  assessed  by  the  jury.     The  defendant  appeals. 

R.  H.  Start  and  L,  P.  Wetherby,  for  respondent,  Henry  T.  Sharp.  B.  J, 
Stevens,  McDonald  &  Kinney,  and  John  W.  Bashford,  for  appellant,  James 
Carroll. 

Lyon,  J.  The  rules  of  law  which  govern  this  case  are  elementary,  and  the 
cjise  calls  for  but  little  discussion.  If  a  sale  of  the  wheat  by  Wesley  C.  Sharp 
to  the  plaintiff  was  consummated  at  Baldwin,  at  the  time  they  met  there  and 
negotiated  on  the  subject,  so  that  the  title  to  the  wheat,  as  between  them, 
passed  to  the  plaintiff,  and  if  such  sale  was  not  void  for  any  reason  as  against 
the  creditors  of  Wesley,  the  wheat,  when  seized,  was  the  property  of  the  plain- 
tiff, and  the  defendant  acquired  no  right  thereto  by  seizing  it  under  the  at- 
tachment as  the  property  of  Weifley.  The  circuit  judge  in  his  charge  to  the 
jury  put  the  case  on  this  basis  by  submitting  to  them  the  questions  of  fact: 
(1)  Was  the  sale  consummated  at  Baldwin?  And,  if  so,  (2)  was  it  an  honest, 
honaflde  sale?  The  jury  resolved  both  questions  in  the  affirmative  by  find- 
ing for  the  plaintiff.  The  instructions  upon  the  subjects  included  in  the 
above  questions  are  quite  full,  and  we  think  state  the  law  correctly.  If  the 
transactions  at  Baldwin  occurred  as  testified  to  by  all  who  were  then  present, 
there  can  be  no  reasonable  doubt  that  the  plaintiff  then  purchased  the  wheat 
in  bulk  of  Wesley,  and  delivered  to  him  the  $500  note  in  part  payment  there- 
for, and  that  the  title  to  the  wheat  (as  between  them)  passed  then  and  there 
to  the  plaintiff.  Certiiinly,  both  vendor  and  purchaser  did  everything  in 
their  power  thus  to  transfer  the  title,  and  the  jury  have  determined  that  they 
succeeded. 

It  was  argued  by  counsel  for  defendant  that  the  sale  being  by  parol,  and 
not  accompanied  by  an  immediate  actual  delivery  of  the  property,  the  surren- 
der of  the  note*  of  the  vendor  was  not  such  a  part  payment  as  will  take  the 
sale  out  of  the  statute  of  frauds,  and  render  it  valid.  The  authorities  cited 
to  that  proposition  do  not  sustain  it.  They  only  hold  that  an  agreement  to 
surrender  a  claim  or  give  a  credit,  in  payment  or  part  payment  for  the  thing 
purchased,  is  not  sufficient.  The  surrender  must  actually  be  made  or  the 
credit  given.  The  purchaser  must,  at  the  time  of  the  purchase,  part  with 
something  of  value.  In  this  case  the  plaintiff  did  part  with  something  of 
value  in  part  payment  for  the  wheat,  to- wit,  the  note  he  held  against  AVes- 
ley.  Such  note  was  effectually  canceled  by  the  delivery  thereof  to  the  maker 
pursuant  to  the  parol  contract. 

On  the  question  of  the  bona  fides  of  the  sale,  the  jury  were  instructed,  sub- 
stantially, that  if  it  was  not  followed  by  an  immediate  delivery,  and  an  act- 
ual and  continued  change  of  possession  of  the  wheat,  the  sale  was  presump- 
tively fraudulent  and  void  as  against  the  creditors  of  Wesley.  This  is  the 
rule  of  the  statute.  Kev.  St.  655,  §  2310.  They  were  also  instructed  that  if 
there  was  a  bona  fide  surrender  of  the  key  of  the  granary  by  Wesley  to  the 
plaintiff,  that  was  a  delivery  of  the  wheat,  and  removed  from  the  sale  the  pre- 
sumption of  fraud,  thus  existing  upon  the  defendant  the  burden  of  proving 
fraud,  if  he  relies  upon  its  existence  as  a  defense.  Only  the  substance  of  the 
charge  as  we  understand  it,  not  the  language  of  the  judge,  is  here  given.  We 
see  no  error  in  these  instructions.  The  symbolical  delivery  to  the  plaintiff  of 
the  key  to  the  granary  was  the  only  delivery  of  the  wheat  practicable  at  the 
time,  in  view  of  the  bulk  and  nature  of  the  property.  Such  delivery  is  effect- 
ual in  such  cases.  AVe  think  the  application  of  the  above  rules  of  evidence 
to  this  case  is  not  affected  by  the  fact  that  the  formal  levy  of  the  attachment 
was  made  intermediate  the  sale  of  the  wheat  at  Baldwin,  and  such  actual  de- 
livery thereof  to  the  plaintiff  a  few  hours  later.  The  delivery  was  made  be- 
v.27N.w.no.8— 53 


Digitized  by  VjOOQ IC 


834  THE  NORTHWESTERN   REPORTER.  [Wis. 

fore  the  defendant  actually  took  possession  of  the  property,  and  the  property 
was  taken  by  him  from  the  possession  of  the  plaintiff. 

Several  instructions  were  proposed  on  behalf  of  the  defendant,  and  refusal. 
One  of  these  related  to  the  validity  of  the  levy  upon  the  wheat  in  the  first  in- 
stance. The  charge  throughout  goes  upon  the  hypothesis  that  such  levy  was 
valid  and  effectual  as  against  the  attachment  debtor,  and  that,  unless  plain- 
tiff could  establish  a  paramount  title  to  the  wheat  accruing  before  the  levy, 
the  defendant  was  lawfully  entitled  to  hold  it  under  his  writ  Hence  the  in- 
struction was  immaterial.  It  is  enough  to  say  of  the  remaining  proposed  in- 
stiiictions  that  all  of  them  which  are  material,  and  contain  correct  legal  prop- 
ositions, were  sufficiently  given  in  the  general  charge.  We  are  unable  to  find 
in  the  record  any  error  which  will  justify  a  reversal  of  the  judgment.  Judg- 
ment affirmed. 


Weber  v,  Illing  and  another. 
Filed  April  6.  1S88. 

1.  Chattel  Mobtoaob— Description  of  Note. 

It  ifl  not  essential  to  the  validity  of  a  chattel  mortgage  given  to  secure  a  note  that 
all  the  particulars  of  the  note  should  be  specified  in  the  condition  of  the  mortgage. 
It  is  enough  if  the  note  be  so  far  described  that  it  appears  with  reasonable  cer- 
tainty to  be  the  note  intended  to  be  secured.^ 

2.  Same— Dbscbiptioh  of  Peopebty— Parol  Evidence. 

Where  the  property  secured  by  a  chattel  mortgage  is  described  as  "one  portable 
saw-mill,  "  parol  proof  of  the  extent  and  meaning  of  the  words  employed,  and  of 
the  sense  in  which  the  parties  used  them,  is  admissible,  and  in  this  case  it  was  proper 
to  show  that  the  "skid-engine"  used  to  run  the  mill  was  a  part  thereof^  and  in- 
tended to  be  included  by  the  description. 

Appeal  from  circuit  court,  Jefferson  county. 

The  complaint  alleges  that  the  defendants  unlawfully,  and  against  the  pro- 
test of  the  plaintiff,  seized  and  took  possession  of  "one  portable  saw-miU,"  to 
the  possession  of  which  the  plaintiff  is  entitled,  and  unlawfully  retains  the 
same,  although  due  demand  therefor  has  been  made  by  the  plaintiff.  Damages 
in  the  sum  of  $2,000  are  claimed.  The  answer  is,  in  substance,  a  genial 
denial.  It  appeared  on  the  trial  that  the  property  so  taken  by  the  defendants 
was  one  steam-engine  (called  a  '* skid-engine *M  attached  to  a  saw  and  other 
machinery  used  for  the  purpose  of  sawing  logs  into  lumber.  The  defendants 
neither  pleaded  nor  attempted  to  prove  any  authority  for  seizing  or  retaining 
the  engine,  but  it  appeared  incidentally  that  the  defendant  Illing  was  the 
sheriff  of  Jefferson  county,  and  took  the  engine,  and  afterwards  sold  it,  under 
an  execution  in  favor  of  the  defendant,  the  J.  I.  Case  Threshing-machine 
Company,  against  the  property  of  one  William  F.  Weber,  a  son  of  the  plaintiff. 
An  agent  of  the  defendant  company  participated  in  such  seizure.  Keither 
the  execution,  nor  the  judgment  upon  which  it  was  issued,  was  put  in  evi- 
dence. The  engine,  and  the  machinery  to  which  it  was  attached,  were  pur- 
chased of  the  defendant  company  by  William  F.  Weber  for  $2,000,  and  fuUy 
paid  for  by  the  latter  with  money  loaned  to  him  by  the  plaintiff  for  that  pur- 
pose. To  secure  a  note  given  for  the  amount  of  such  loan,  William  F .  executed 
a  chattel  mortgage  to  the  plaintiff  on  '*  one  portable  saw-mill. "  The  mortgage 
correctly  specified  the  location  of  the  property,  and  it  was  duly  filed  in  the 
office  of  the  proper  town  clerk.  The  circuit  judge  submitted  to  the  jury  the 
questions  of  fact  whether  the  term  "one  portable  saw-mill,"  used  in  the  chattel 
mortgage,  was  commonly  and  generally  understood  in  the  neighborhood  of 

^  As  to  the  description  ofthenroperty  constituting  the  items  of  a  chattel  mortgage,  see 
Knapp  V.  Deitz,  (Wis.)  24  N.W.  Rep.  471,  and  note,  472, 473;  Peterson  v.FoIc,  (Iowa,)  25 
N.  W.  Rep.  677;  Caldwell  v.  Trowbridge,  (Iowa,)  26  N.  W.  Eep.  49;  Jones  v.  Work- 
man, (Wis.)  27  N.  W.  Rep.  168. 
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the  mil],  where  the  mortgage  was  given,  to  mean  and  include  the  steam- 
iengine  in  question;  whether  they  are  so  generally  used  and  understood  by 
manufacturers  and  dealers  in  such  mills  and  machinery;  and  whether  such  is 
their  plain  and  ordinary  signification.  The  jury  answered  these  questions  in 
the  affirmative.  Judgment  for  the  plaintiff  was  entered  upon  the  special 
verdict  for  the  value  of  the  engine  assessed  by  the  jury,  and  the  defendants 
appeal  therefrom. 

/.  W.  dk  Q.  W.  Birdf  for  respondent,  Charles  L.  Weber.  Charles  ff,  Lee 
^nd  Harlow  Pease,  for  appellants,  F.  E.  Illing  and  another. 

Lyon,  J.  1.  One  condition  of  the  plaintifTs  chattel  mortgage  is:  ''If  the 
^aid  mortgagor  shall  pay  to  said  mortgagee  the  sum  of  $2,0(X)  one  year  afteir 
date  of  note,  with  interest  at  five  per  cent,  per  annum,  then  these  presents 
shM  cease,  and  be  null  and  void. "  It  is  claimed  that  this  is  not  a  sufficient 
statement  of  the  amount  of  the  debt,  which  the  mortgage  was  given  to  se- 
cure, and  when  the  same  was  due,  and  that  the  mortgage  is  void  for  that 
reason.  The  alleged  insufficiency  consists  in  the  failure  to  give  the  date  of 
the  note,  without  which  the  amount  of  accrued  interest  thereon,  and  the 
time  when  the  note  will  mature,  cannot  be  known.  A  note  was  put  in  evi- 
dence by  the  plaintiff,  made  to  him  by  William  F.  Weber,  for  $2,000,  and  five 
per  cent,  interest,  dated  October  15, 1883,  and  payable  one  year  after  date. 
It  was  proved  that  this  is  the  note  which  the  mortgage  was  intended  to 
secure.  The  mortgage  bears  date  August  1,  1884.  So  far  as  the  note  is 
described  therein,  it  agrees  with  that  read  in  evidence.  It  wants  only  the 
date  to  make  the  description  perfect.  These  facts  bring  the  case  within  the 
xule  of  Paine  v.  Benton,  32  Wis.  491,  which  is,  substantially,  that  it  is 
not  essential  to  the  validity  of  a  chattel  mortgage  given  to  secure  the 
payment  of  a  note  that  all  the  particulars  of  the  note  should  be  specified 
In  the  condition  of  the  mortgage.  It  is  sufficient  if  the  note  is  so  far  de- 
scribed that  it  appears,  with  reasonable  certainty,  to  be  the  note  intended 
to  be  secured.  The  distinction  between  a  case  like  this  and  that  of  Follett 
V.  Heath,  15  Wis.  601,  is  sufficiently  stated  by  Dixon,  C.  J.,  in  the  opinion 
in  Pair^  v.  Benton,  See,  also.  Carter  v.  Rewey,  62  Wis.  552;  S.  C.  22  N.  W. 
Hep.  129.  It  must  be  held  that  the  failure  to  give  the  date  of  the  note  in 
question  in  the  mortgage  does  not  render  the  mortgage  invalid;  also  that 
such  note  was  properly  admitted  in  evidence. 

2.  The  main  question  is,  does  the  mortgage  to  the  plaintiff  of  '*one  port- 
able saw-miir'  include  the  engine  seized  by  the  defendants  and  sold^  If  it 
does,  (there  being  no  claim,  other  than  that  just  considered,  that  the  mort- 
gage is  not  a  valid  security,)  the  plaintiff  is  entitled  to  recover.  Counsel  for 
defendants  maintains,  with  much  ingenuity  of  argument,  that  the  question 
is  one  of  law:  that  parol  testimony  was  inadmissible  to  show  that  the  engine 
seized  by  the  defendants  was  intended  by  the  parties  to  the  mortgage  to  be 
and  is  included  in  the  description  ''one  portable  saw-mill, "  and  that  the  court 
should  hold,  ex  vi  termini,  that  it  is  not  so  included.  The  question  here  is, 
was  the  engine  part  and  parcel  of  the  "portable  saw-mill"  conveyed  by  the 
mortgage?  The  rule  is  quite  elementary  that  on  such  a  question  parol  proof 
of  the  extent  and  meaning  of  the  terms  employed,  and  the  sense  in  which  the 
same  were  used  by  the  parties,  is  admissible.  1  Greenl.  Ev.  §  286.  In  Qan- 
son  V.  Madigan,  15  Wis.  144,  the  question  was  as  to  the  meaning  of  the  word 
"team"  in  a  contract.  The  trial  judge  received  evidence  to  ascertain  the 
sense  in  which  the  word  was  used  by  the  parties,  and  submitted  the  question 
to  the  jury.  Tliese  rulings  were  held  correct.  Tlie  law  furnishes  no  rule  by 
which  we  can  determine,  without  the  aid  of  extrinsic  evidence,  that  the  en- 
gine in  controversy  was  or  was  not  part  and  parcel  of  the  portable  saw-mill. 
In  some  cases  and  under  some  circumstances  the  engine  may  be  a  part  of  the 
mill;  in  other  cases  and  under  different  circumstances  it  may  not.    Hence  the 
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absolute  necessity  of  a  resort  to  proof  extrinsic  the  mortgage  to  determine  the 
question.  Suppose  the  price  of  the  engine  established  by  the  defendant  com- 
pany is  SI, 500,  and  of  the  balance  of  the  machinery  $500.  A  person  sends  to 
that  company  $2,000  and  orders  a  portable  saw-mill,  giving  no  further  speci- 
fication of  the  property  ordered.  In  such  case  the  extrinsic  proof  would  show 
conclusively  that  the  engine  was  part  of  the  mill  thus  ordered.  On  the  other 
hand,  if  but  $500  accompanied  the  order,  it  is  equally  plain  that  the  engine 
would  constitute  no  part  of  the  mill.  We  conclude,  therefore,  that  it  was  a 
question  of  fact  for  the  juiy  to  determine,  under  all  the  circumstances  of  the 
case,  whether  the  engine  was  part  and  parcel  of  the  "portable-saw-mill"  mort- 
gaged to  the  plaintiff  by  his  son,  and  so  considered  by  the  parties  to  the  mort- 
gage. 

The  findings  of  fact  are  broader  than  is  necessary  to  sustain  the  plainti  ST's 
case,  and  perhaps  it  would  be  difficult  to  uphold  them  in  their  full  extent. 
For  example,  it  maybe  doubtful  whether  the  words  "one  portable  saw-mill." 
in  their  plain  and  ordinary  meaning  and  signidcation,  Include,  in  all  cases,  a 
steam-engine  to  propel  it.  But  the  findings  necessarily  include  the  proposi- 
tion that  this  particular  engine  was  part  and  parcel  of  the  portable  saw-mill 
mortgaged  to  the  plaintiff,  and,  to  that  extent,  they  are  abundantly  supported 
by  the  evidence. 

3.  The  jury  found  specially  that,  when  the  engine  was  taken  by  the  defend- 
ants, the  same  was  in  the  actual  possession  of  the  plaintiff  under  his  chattel 
mortgage.  There  seems  to  be  some  proof  to  support  the  finding,  although 
much  of  such  proof  is  controverted.  This  finding  becomes  immaterial,  how- 
ever, in  view  of  the  facts,  which  must  be  considered  established,  that  the 
plaintiff  held  a  valid  chattel  mortgage  upon  the  property.  These  facts  enti- 
tle him  to  judgment  for  its  value,  whether  the  engine  was  taken  from  the 
possession  of  the  mortgagee  or  mortgagor. 

Many  errors  are  assigned,  but  it  is  believed  all  of  them  of  any  importance 
are  disposed  of  by  what  has  already  been  said.  We  think  none  of  them  are 
well  assigned. 

The  judgment  of  the  circuit  court  is  affirmed. 


Krueger  V,  City  of  Merrill. 
Filed  April  6,  1886. 

1.  New  Trial — Newly-Disoovered  Evidence — Gitmulativk  Evidencb. 

A  new  trial  will  not  be  granted  on  tlie  ground  of  newly-discovered  evidence 
when  such  evidence  amounts  only  to  additional  proof  of  facta  already  testified  to. 

2.  Appeal — Admission  of  Immaterial  Evidenob. 

The  admisHion  in  rebuttal  of  evidence  which  impeaches  no  one,  and  which  is 
without  significance,  is  a  harmless  error,  and  is  no  ground  for  reversing  the  judg- 
ment. 

Appeal  from  circuit  court,  Waupaca  county. 

This  action  was  brought  to  recover  damages  for  personal  injuries  to  the 
plaintiff,  alleged  to  have  been  caused  by  a  defective  sidewalk  in  the  defendant 
city.  A  trial  of  the  action  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiff. There  seems  to  have  been  no  controversy  as  to  the  place  on  the  sidewalk 
where  the  plaintiff  was  injured.  The  question  chiefly  litigated  on  the  trial 
was  whether  there  was  a  hole  in  the  sidewalk  at  the  point  of  injury.  On  this 
question  the  testimony  is  in  direct  conflict.  Several  witnesses  who.  were 
there  at  or  about  the  time  of  the  injury  testified  to  the  existence  of  the  hole. 
Several  other  witnesses,  having  equal  means  of  knowledge,  testified  more  or 
less  positively  that  there  was  no  hole  there  at  the  time.  Many  of  the  wit- 
nesses on  both  sides  stated  facts  showing  that  their  attention  was  particularly 
directed  to  the  existence  or  non-existence  of  the  alleged  hole.    Altei  verdicW 
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and  before  judgment,  the  defendant  moved,  on  aflBdavits,  for  a  new  trial  for 
newly-discovered  testimony.  Such  testimony  is  stated  in  affidavits  made  by 
one  J.  N.  Cotter  and  one  F.  W.  Stroud,  neither  of  whom  were  witnesses  on 
the  trial.  The  city  attorney  also  made  an  affidavit  which  satisfactorily  shows 
that  due  diligence  was  used  to  discover  such  testimony  before  the  trial.  Cotter 
deposes  that  he  is  familiar  with  the  sidewalk  in  question,  and  examined  it 
shortly  after  the  accident,  on  the  same  evening,  and  found  no  hole  in  it;  also 
that  he  there  met  three  men  with  a  lantern  examining  the  walk,  and  they 
found  no  hole  in  it.  They  were  strangers  to  him.  Stroud  deposes  that  he 
occupied  the  store  adjoining  the  sidewalk  where  the  plaintiff  was  injured,  and 
he  knows  that  there  was  no  hole  in  it  at  or  about  that  time;  also  that  he  broke 
a  plank  in  the  sidewalk  at  that  point  the  same  fall,  and  repaired  the  walk'in 
the  afternoon  of  the  same  day.  (The  plaintiff  was  injured  in  the  evening.) 
Stroud  does  not  state  whether  he  thus  broke  and  repaired  the  plank  before  or 
after  the  plaintiff  was  injured.  The  foregoing  statement  contains  the  sub- 
stance of  the  affidavits.  The  court  denied  the  motion  for  a  new  trial,  and 
judgment  for  the  plaintiff  was  thereupon  entered  pursuant  to  the  verdict. 
The  defendant  appeals  from  the  judgment. 

Bardeen  c6  Mylrea,  for  respondent,  Charles  Elrueger.  H.  C,  Hetzel,  for 
appellant,  City  of  Merrill. 

Lyon,  J.  1.  The  principal  error  assigned  is  the  refusal  of  the  court  to 
grant  a  new  trial.  The  newly-discovered  evidence  amounts  to  little  more 
than  additional  testimony  that  the  sidewalk  at  the  place  of  injury  was  in  good 
condition  and  unbroken  when  the  accident  happened.  The  circumstance  of 
the  breaking  and  repairing  of  the  walk  by  Stroud  is  of  little  Importance  at 
best,  and  is  of  no  importance  if  it  occurred  after  the  plaintiff  was  injured. 
Several  witnesses  having  testified  on  the  trial  just  as  positively  as  Cotter  and 
Stroud  propose  to  testify,  that  there  was  no  hole  or  other  defect  in  the  side- 
walk, and  those  witnesses  having  equally  as  good  means  of  knowledge  on 
that  subject  as  Cotter  and  Stroud  have,  the  newly-discovered  evidence  is 
purely  cumulative.  Hence  it  was  no  abuse  of  discretion  to  deny  the  motion 
for  a  new  trial.  The  language  of  this  court  on  a  similar  question  in  the  late 
case  of  Hinton  v.  Cream  City  K.  Co.,  27  X.  W.  Rep.  147,  is  peculiarly  ap- 
plicable here.  The  litigated  question  there  was  whether  the  car  bell  was 
rung  at  a  specified  time  and  place.  The  trial  court  refused  to  open  the  case, 
after  it  had  been  argued  to  the  jury,  to  admit  the  newly-discovered  testimony 
of  one  Webb  tending  to  show  that  the  bell  was  not  so  rung.  This  court  said: 
^'Several  passengers  who  were  in  the  car  at  the  time  testified  that  they  heard 
no  bell  ring  before  the  accident,  and  some  of  them  assert  more  or  less  posi- 
tively that  none  was  rung.  These  witnesses  had  as  good,  perhaps  better, 
opportunities  than  Webb  to  know  whetlier  the  bell  was  or  was  not  rung. 
The  attention  of  some  of  them  was  directed  to  the  matter  by  circumstances 
then  present  as  strongly  as  was  that  of  Webb,  and  they  appear  to  be  equally 
credible.  These  facts  seem  to  render  the  proposed  testimony  of  Webb  entirely 
cumulative.  It  is  not  the  case  of  different  witnesses  testifying  to  different 
specific  facts,  all  tending  to  prove  the  same  general  proposition,  but  of  different 
witnesses  testifying  to  the  same  fact.  Herein  lies  the  distinction  between  this 
case  and  the  cases  of  Wilson  v.  Plank,  41  Wis.  94,  and  Smith  v.  Smith,  51 
Wis.  665,  S.  C.  8  N.  W.  Rep.  868,  cited  for  defendant.  We  think  it  was  within 
the  sound  discretion  of  the  trial  court  to  open  the  case  and  admit  the  testi- 
mony, or  refuse  to  do  so.'*  We  think  that  case  is  directly  in  point,  and  rules 
the  present  case. 

2.  An  exception  to  the  ruling  of  the  court  admitting  certain  testimony, 
against  the  objection  of  the  defendant,  will  be  briefly  noticed.  One  Middle- 
stead,  a  witness  called  by  the  defendant,  testified  that  he  was  on  the  opposite 
side  of  the  street  when  the  plaintiff  was  injured;  that  he  went  over  there  and 
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heard  the  men  talking.  He  said:  "They  were  talking  in  German  when  I 
got  there/'  He  then  detailed  a  conversation  between  the  plaintiff  and  one 
of  the  party  with  him  relative  to  the  cause  of  the  injury.  The  plaintiff,  in 
rebuttal,  denied  having  any  such  conversation,  and  was  allowed  to  testify 
further,  against  the  objection  of  the  defendant,  that  he  and  the  person  it  was 
alleged  he  talked  with  always  talked  in  English,  and  that  it  was  the  rule  of  a 
military  company  to  which  both  belonged  that  all  orders  be  given  in  English. 
Middlestead  did  not  testify  that  the  conversation  detailed  by  him  was  in  the 
German  language.  Hence  the  testimony  objected  to  impeached  no  one,  and 
was  without  the  slightest  significance.  It  ought  to  have  been  rejected  as 
utterly  immaterial.  To  hold  that  it  might  have  affected  the  verdict  would 
be»  an  insult  to  the  proverbial  intelligence  of  the  jury.  It  was  a  harmless 
error,  which  furnishes  no  justifiable  ground  for  reversing  the  judgment.  Xo 
other  errors  are  assigned. 
The  judgment  of  the  circuit  court  must  be  affirmed. 


Gang  v.  Chioaqo  &  N.  W.  By.  Co.* 

Filed  April  6,  18S6. 

Appsal— Second  Appeal— Rbb  Adjudicata. 

Where  a  case  has  been  once  appealed  to  this  court,  and  upon  a  second  appeal  it 
comes  up  on  substantially  the  same  evidence,  the  former  judgment  is  res  adJudioaJa 
on  the  questions  presented.  The  judges  who  dissented  on  the  first  appeal  are  also 
bound  thereby,  and  concur  in  the  present  affirmance. 

Appeal  from  circuit  court,  Monroe  county. 

/.  W.  Lush,  for  respondent,  Isaac  D.  Gano.  Jenkins,  Winkler^  Fish  «£• 
Smith,  for  appellant,  Chicago  &  N.  W.  Ry.  Co. 

Lyon,  J.  When  this  case  was  before  us  on  the  second  appeal  therein,  (60 
Wis.  12,  and  17  N.  W.  Rep.  15,)  Mr.  Justice  Taylor  and  I  were  of  the  opin- 
ion that  Celluyham  was  only  the  special  agent  of  the  defendant  company  to  buy 
the  stone  for  the  Devil's  Nose  culvert;  and  that  there  was  no  evidence  tend- 
ing to  prove  facts  which  would  justify  the  plaintiff  in  assuming  that  he  also  had 
authority  to  contract  for  the  stone  for  the  Crawford  crossing,  or  to  show  a  rati- 
fication by  the  company  of  such  unauthorized  act  if  he  did  so  contract.  But  our 
brethren  were  of  a  different  opinion,  and  their  opinion  became  the  judgment  of 
the  court.  The  case  now  comes  here  again  on  substantially  the  same  evidence. 
Although  we  dissented  from  the  former  judgment,  it  is  binding  upon  the 
court  and  parties.  The  rulings  of  the  circuit  court  were  in  strict  accordance 
with  its  requirements.  It  seems  inevitable  that  the  judgment  of  that  court 
must  be  affirmed.  We  concur  in  the  affirmance  thereof,  because  the  former 
judgment  is  res  adjudioata  upon  the  questions  presented  upon  this  appeaL 

1  See  same  case,  ofito,  828. 
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SUPRBMB  COURT  OF  MINNB80TA. 


Newell  v.  Minneapolis,  L.  &  M.  By.  Co. 

Filed  April  6,  1886. 

1.  WAYBr—STRmnB— Public  Easememt. 

The  pablic  easement  in  a  public  street  is  the  public  and  common  right  to  nse  the 
same  for  the  passage  of  persons  and  property,  and  for  purposes  incidental  to  such 
passage. 

2.  Same— Right  of  Owirss  or  Soil. 

The  owner  of  the  soil  over  which  a  street  is  laid  has  the  right  to  insist  that  a  street 
shall  be  used  for  the  legitimate  purposes  of  its  creation  and  existence,  and  in  a  man- 
ner proper  to  effectuate  the  same. 

5.  Same— RiGHTFULKBss  of  Use— Question  of  Law. 

When  a  street  is  being  used  for  the  purpose  legitimate  in  its  general  nature)  of 
the  passage  of  persons  and  property,  but  objection  is  made  to  the  mode  of  use,  the 
question  of  rightftUnesa  depends  upon  whether  the  use  objected  to  is  consistent  or 
inconsistent  with  the  common  public  use  in  which  every  person  is  entitled  to  share. 
This  question  of  consistency  or  inconsistency  is  a  question  of  law.  That  is  to  say, 
the  facts  of  a  given  case  being  ascertained,  it  is  for  the  court  to  pronounce  upon 
their  effect,  and  to  determine  whether  a  manner  of  using  a  street  complained  of  is 
or  is  not,  all  things  considered,  a  substantial  infHngement  upon  the  common  pub- 
lic right. 
4.  Same— Street  Railway— Steam  Motob. 

Heldf  in  the  application  of  the  forgoing  principles  to  the  particular  state  of  facts 
found  in  this  case,  and  given  in  detail  in  the  opinion,  that  the  use  of  a  public  street 
in  the  city  of  MinneapKnis  by  defendent,  with  the  permission  of  the  puolic  author- 
ities, for  the  construction  and  operation  of  its  railway,  is  the  use  of  it  in  aid  of  the 
street  as  a  passenger  street  railway,  and  not  the  imposition  upon  the  soil  of  the 
street  of  a  servitude  additional  to  the  proper  street  easement.  And  this  notwith- 
standing the  fact  that  said  railway  is  operated  by  steam,  and  is  used  for  the  pur- 
pose of  transporting  persons  from  its  terminus  within  the  city  to  a  point  18  miles 
outside  of  the  city  hmits,  as  well  as  for  transporting  persons  from  one  point  in  the 
city  to  another,  and  that  outside  of  said  limits  it  is,  to  some  extent,  operated  as  an 
ordinary  commercial  railway.^ 

6.  Same— SebVituds— Fbanohisb.  , 

Held,  furtfierf  that  plaintiff,  as  owner  of  the  soil  of  the  street,  having  no  right  to 
object  to  defendent's  use  of  the  same  on  the  ground  that  it  imposes  a  servitude  ad- 
ditional to  the  proper  street  easement,  and  the  defendant  being  in  possession  (so 
far  as  necessary  for  the  purposes  of  its  railway)  of  the  street  with  the  sanction  and 
acquiescence  of  the  public  authorities,  the  plaintiff  is  not  in  a  position  to  object 
that  defendant  in  its  use  of  the  streets  and  the  operation  of  its  railway  is  acting 
utira  vires,  or  that  it  is  invading  the  franchise  of  another  corporation. 

Mitchell,  J.,  dissenting. 

Appeal  from  an  order  of  the  district  court,  Hennepin  county. 
Hart  i&  Brewer  and  A,  L.  Levi^  for  appellant,  George  B.  l^ewell.    CrosSf 
Hicks  i&  CarUixmy  for  respondent,  Minneapolis,  L.  &  M.  By.  Go. 

Berry,  J.  Plaintiff  is  owner  of  certain  land  abutting  on  a  public  street 
in  Minneapolis  called  ''First  Avenue  South,"  and  therefore  owner  of  the  fee 
of  the  half  of  the  street  adjoining  his  premises,  subject  to  the  street  easement. 
As  the  complaint  alleges,  defendant — a  railway  corporation,  and  assuming  to 
act  as  such — has  wrongfully  entered  upon  plaintiff's  portion  of  the  street,  and 
taken  possession  thereof  for  its  road-bed,  laying  down  ties  and  rails  thereon, 
and  using  and  continuing  in  possession  thereof  for  the  operation  of  its  rail- 
way, all  without  plaintiff's  consent,  and  without  payment  of  compensation. 
The  plaintiff  brings  this  action  in  the  nature  of  ejectment  for  a  restitution. 
In  our  judgment  the  case  can  present  but  two  questions; 

;>£lee  note  at  end  of  case. 
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1.  Is  the  construction,  maintenance,  and  operation  of  defendant's  railway 
the  imposition  upon  the  soil  of  First  avenue  south,  adjacent  to  plaintiff's 
premises,  of  a  servitude  additional  to  the  proper  public  easement  in  such 
street?  If  this  question  be  answered  in  the  affirmative,  the  case  is  at  an  end, 
for  the  addition  servitude,  (if  any  there  be,)  having  been  imposed  upon  plain- 
tiff *s  soil  without  his  consent,  and  without  compensation,  he  is  entitled  to 
put  a  stop  to  its  continuance.  But  if  the  question  be  answered  in  the  nega- 
tive, then  the  second  quession  is,  can  the  jD^ain^(^  object  to  defendant's  use 
of  the  street  for  the  purposes  of  its  railway  ? 

To  answer  the  first  question  it  is  necessary  to  consider  to  some  extent  the 
nature  of  a  street  easement.  The  public  easement  in  a  public  street  is  the 
public  and  common  right  to  use  the  game  for  the  passage  of  persons  and 
things,  and  for  purposes  incidental  thereto.  The  exercise  of  this  right  is 
subject,  in  some  degree,  to  regulations  to  be  made  by  the  proper  authorities. 
The  ownership  of  the  soil  on  which  the  street  is  laid  being  absolute,  subject 
only  to  the  street  easement,  the  owner  has  the  right  to  insist  that  the  street 
shall  be  used  and  enjoyed  for  the  legitimate  purposes  of  its  creation  and  ex- 
istence, and  for  no  others.  As  the  right  of  use  is  public  and  common,  every 
member  of  the  public,  i.  c,  every  person,  is  entitled  to  avail  himself  of  it; 
and  hence  no  person  can  lawfully  monopolize  its  use,  or,  wliat  would  amount 
to  the  same  thing,  use  it  so  as  to  exclude  any  other  person  from  it. 

This  proposition  is,  however,  not  to  be  understood  as  trenching  upon  any 
right  whicli  the  public  authorities  may  possess  to  prescribe  the  purposes  for 
which  a  particular  street  shall  be  used;  as,  for  instance,  for  light  or  heavy 
tratfic,  !is  the  case  may  be.  How  the  monopolizing  of  the  use  of  a  street,  or 
the  illegal  exclusion  of  any  one  from  it,  is  accomplished  cannot  be  important. 
They  may  be  effected  either  by  an  appropriation  or  occupation  of  the  entire 
surface  of  the  street,  or  by  the  use  of  a  part  of  it  in  such  way  as  to  render  its 
legitimate  use  by  others  impracticable,  and  thus  practiccUly  deprive  them  of 
its  use  altogether.  Thus,  for  insUince,  an  ordinar}'  railroad,  constructed  and 
operated  in  and  along  a  street,  though  it  is  used  for  the  passage  of  persons 
and  property,  and  is  therefore,  so  far  as  this  general  nature  of  its  business  is 
concerned,  using  the  street  for  proper  street  purposes,  yet  the  mode  of  its 
construction  or  operation,  or  both,  are  such  as  to  monopolize  the  street,  and 
virtually  and  practically  exclude  the  general  public  from  its  legitimate  use. 
So  that  the  use  of  the  street  for  such  railroad  is  inconsistent  with  the  com- 
mon and  public  use  of  it,  in  which  every  person  is  entitled  to  share,  and  hence 
it  is  held  to  be  the  imposition  upon  the  soil  of  a  servitude  differing  from,  and 
additional  to,  that  of  the  proper  and  lawful  street  easement.  The  case  of  an 
ordinary  street  railway  is  otherwise.  There  the  street  is  also  used  for  the  pas- 
sage of  persons  and  property,  but  in  such  manner  as  not,  substantially,  to  in- 
terfere with  the  common  and  public  right  of  every  person  to  use  the  street 
also;  and  so  the  use  of  a  street  by  such  street  railway  is  held  not  the  imposi- 
tion of  an  additional  servitude.  So  that  when  a  street  is  being  used  for  the 
purpose  (legitimate  in  its  general  nature)  of  the  passage  of  persons  and  prop- 
erty, but  objection  is  made  to  the  mode  of  use,  the  question  of  rightfulness 
depends  upon  whether  the  use  objected  to  us  is  consistent  or  inconsistent  with 
the  common  public  use,  in  which  every  person  is  entitled  to  share. 

This  question  of  consistency  or  inconsistency  is  a  question  of  law;  that  is 
to  say,  the /acts  of  a  given  case  being  ascertained,  it  is  for  the  court  to  pro- 
nounce upon  their  effect,  and  to  determine  whether  a  manner  of  using  a  street 
complained  of  is  or  is  not,  all  things  considered,  a  substantial  infringement 
upon  the  common  public  right.  We  say  a  substantial  infringements  all 
things  considered,  because  it  is  not  every  mere  inconveoience  or  temporary 
hinderance  to  which  one  person,  in  using  a  street,  may  be  subjected  by  the 
manner  in  which  another  uses  it,  which  presents  a  case  of  inconsistency  with 
the  common  public  right.    The  inconsistency  must  be  such  that  the  common 
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public  use  cannot,  in  its  snbstantial  integrity,  co-exist  with  the  use  complained 
of.  If  the  existence  of  the  latter  is  inconsistent  with  the  substantial  integ- 
rity of  the  former,  then  the  latter  cannot  stand  as  a  proper  and  lawful  use  of 
the  street  easement.  If  the  use  complained  of  is  such  that  the  public  and 
common  right  of  passage  of  persons  and  things  cannot  be  enjoyed  without 
substantial  impairment  on  account  of  the  manner  of  such  use,  then  it  is  in- 
•consistent  with  the  public  and  common  right,  and  not  a  proper  and  lawful 
use  of  the  easement  of  the  street.  But  no  merely  technical  or  trifling  inter- 
ruption or  obstruction  is  to  be  regarded  as  a  substantial  Impairment,  for 
common  sense  requires  that  these  words  should  receive  a  reasonable  and 
liberal  construction,  and  it  must  always  be  borne  in  mind  that  in  organized 
civil  society  the  individual  must  necessarily  enjoy  a  common  public  right 
with  reference  to  the  general  convenience  and  the  rights  of  others.  The 
foregoing  rules  and  principles  are,  in  our  judgment,  f  uliy  supported,  either 
•directly  or  by  logical  deduction,  by  Carli  v.  /Stillwater  S,  i2.  d-  T.  Co.,  28 
Minn.  373,  S.  C.  10  N.  W.  Rep.  205,  and  the  authorities  there  cited. 

It  remains  to  apply  them  to  the  facts  of  this  case  as  found  by  the  court 
below  to  exist  when  this  action  was  commenced,  which,  so  far  as  deemed 
material  for  this  purpose,  are  as  follows:  At  the  time  when  this  action  was 
commenced  defendant's  railway  extended  from  near  the  westerly  end  of  the 
suspension  bridge,  a  central  place  in  the  city  of  Minneapolis,  for  a  distance 
of  one  and  a>half  to  two  miles  within  the  city  limits;  thence  via  Lakes  Cal- 
houn and  Harriet  for  a  further  distance  of  about  18  miles  to  liske  Minne- 
tonka.  Defendant's  line  of  railway  is  a  si  ngle  track  of  three-feet  gauge,  (with 
occasional  turn-outs,)  and  so  laid  with  a  light  T  rail  that  the  top  of  the  rail 
conforms  to  the  surface  grade  of  the  street  or  roadway,  and  so  planked  at  the 
sides  of  the  rails,  and  filled  and  graded  between  t!ie  rails,  that  the  track  does 
not  interfere  with  the  passage  of  vehicles,  or  with  any  use  of  the  highway, 
more  than  do  the  flat  rails,  well  laid,  of  the  ordinary  Jiorse  railroad.  The 
passenger  cars  are  from  34  to  37  feet  long,  and  so  constructed  that  travelers 
can  readily  step  on  or  off  the  same  to  or  from  the  street  or  road.  Within  the 
city,  and  as  far  out  as  Lake  Calhoun,  they  are  drawn  either  singly  or  in  trains 
of  from  two  to  four  cars,  and,  on  rare  occasions,  in  greater  number  than 
four  cars,  by  Baldwin  motors,  which  are  small  steam-engines  entirely  en- 
cased in  cabs,  so  that  no  part  of  the  machinery  is  visible  from  the  outside, 
And  from  19  to  21  feet  long,  having  the  appearance  of  a  short  car,  except  that 
a  smoke-pipe  about  nine  inches  in  diameter  stands  a  foot  or  more  above  the 
top  of  the  cab.  No  bell  or  whistle  is  used.  The  steam  is  exhausted  in  the 
engine.  Anthracite  coal  is  used  for  fuel,  making  little  or  no  smoke,  and 
neither  smoke  nor  steam  is  often  perceptible.  Between  Lakes  Calhoun  and 
Minnetonka  a  narrow-gauge  locomotive  engine  is  used  to  draw  some  trains, 
And  some  are  drawn  by  the  motors.  Six  trips  or  more  each  way  per  day  have 
been  regularly  made  between  the  city  termini  us  of  the  railway  and  Lake  Cal- 
houn, but  a  less  number  between  Lakes  Calhoun  and  Minnetonka.  The  cars 
are  moved  along  First  avenue  south,  past  plaintiff's  land,  and  through  all  the 
closely-settled  portion  of  the  city,  at  a  speed  of  three  to  four  miles  an  hour, 
and  are  furnished  with  air-brakes,  and  can  be  stopped  in  the  distance  of  from 
two  to  six  feet.  Between  the  closely-settled  portions  of  the  city  and  Lake 
Calhoun  the  speed  is  greater,  reaching  six  miles  an  hour,  and  between  Lakes 
Calhoun  and  Minnetonka  it  is  increased  in  some  places  to  15  miles  an  liouror 
more.  There  are  no  depots,  stations,  or  platforms  connected  with  said  rail- 
way, but  within  the  city,  and  as  far  out  as  Lake  Calhoun,  the  passengers  are 
taken  on  and  let  off  along  the  street,  and  at  street  crossings,  whenever  they 
choose,  as  is  customary  on  street  railways.  The  uniform  fare  for  passengers 
within  the  city  limits,  as  existing  when  this  action  was  brought,  has  been 
Ave  cents,  with  the  same  fare  for  persons  residing  near  the  line  of  the  rail- 
way as  far  out  as  Lake  Calhoun.    Higher  rates  of  fare  for  other  persons 
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traveling  between  the  city  and  the  lakes,  and  between  the  lakes  or  points 
outside  of  said  city  limits,  have  been  fixed  and  received.  Between  Liak^ 
Calhoun  and  Minnetonka  the  cars  stop  to  take  up  and  discharge  passengers 
at  any  highway  crossing.  W^ithin  the  city,  as  bounded  when  this  action  was 
commenced,  defendant's  railway  has  been  operated  solely  for  the  carriage  of 
passengers,  and  a  large  share  of  its  business  and  income  has  arisen  from  pas- 
sengers  carried  thereon  from  point  to  point,  as  they  might  desire,  along  the- 
streets  traversed  by  said  railway.  In  the  warm  season  it  also  carries  many 
passengers  gathered  up  along  such  streets  to  said  lakes,  and  back  again, 
such  lakes  being  suburban  resorts,  frequented  in  such  seasons  by  inhabitants 
of,  and  sojourners  in,said  city.  Between  Lake  Minnetonka  and  a  point  near, 
but  outside,  the  recent  boundary  of  the  city,  said  railway  has  carried  some 
cord- wood  and  other  freight. 

These  are,  in  substance,  the  facts  found  by  the  trial  court  upon  the  branch 
of  this  case  now  under  consideration,  and  upon  them  our  decision  must  b& 
based;  for  they  are  supported  by  the  evidence,  and  if  it  be  true  that  upon  any 
particular  point  or  points  the  evidence  would  warrant  fuller  or  other  find- 
ings, that  defect  (if  it  exist)  should  have  been  remedied  upon  a  motion  to  cor- 
rect the  findings  Wore  bringing  the  case  to  this  court.  Upon  its  findings  of 
fact  the  trial  court  was  of  opinion,  and  so  found,  as  conclusions  of  law,  (2> 
that  defendant's  railway,  as  constructed  and  operated  on  First  avenue  south, 
and  elsewhere  within  the  limits  of  the  city  as  bounded  when  this  action  was 
commenced,  was  and  is  a  passenger  street  railway,  and  this  character  is  not 
changed  by  the  fact  that  between  some  point  outside  of  said  city  limits  and 
Lake  Minnetonka  it  ceases  to  be  a  passenger  street  railway;  (3)  that  the  con- 
struction and  operation  of  said  railway  partly  on  that  part  of  First  avenue 
south  of  which  the  "ultimate  fee"  is  in  the  plaintiff  does  not  constitute  any 
additional  burden  or  servitude  beyond  the  public  easement  contemplated  in 
the  dedication  of  the^treet,  nor  any  taking  or  appropriation  of  the  property 
of  the  plaintiff  as  owner  of  the  fee. 

Both  of  these  conclusions  are,  in  our  judgment,  correct. 

The  first  clause  of  the  first,  viz.,  that  defendant's  railway  is  a  passenger 
street  railway,  is  in  effect  a  finding  that  its  use  consists  in  the  transfer  of 
persons  along  or  over  the  streets  within  the  city,  and  would  seem  to  be  a  mere 
result  or  summing  up  of  the  previous  findings  of  fact  upon  that  subject,  and 
it  is  therefore,  perhaps,  quite  as  much  in  the  nature  of  a  conclusion  of  fact 
as  a  conclusion  of  law.  It  is  enough  to  say  in  regard  to  it  that  it  is  the  le- 
gitimate result  of  the  previous  findings  of  fact.  The  last  clause  of  this  con- 
clusion, viz.,  that  this  character  of  the  railway  is  not  changed  by  the  fact 
that  at  some  point  outside  of  the  city  it  ceases  to  be  a  passenger  street  railway, 
is  right  as  a  conclusion  of  law.  If  it  is,  in  fact,  a  passenger  street  railway 
within  the  city  limits,  how  can  it  become  anjrthing  else  there  because  it  be* 
comes  something  else  elsewhere?  A  person  who  desires  to  go  from  any  part 
of  Minneapolis  to  San  Francisco  has  the  same  right  to  use  the  streets  of  the 
former  city  for  the  purpose  of  passing  out  of  it  on  his  way  to  his  destination 
as  a  person  who  simply  desires  to  pass  from  one  place  in  Minneapolis  to  another 
in  the  same  city.  The  use  of  the  streets  is  just  as  legitimate,  and  just  as 
clearly  and  completely  a  lawful  and  proper  enjoyment  of  the  public  and  com- 
mon easement,  in  the  one  case  as  in  the  other. 

Take  the  case  of  an  old-fashioned  stage  line  taking  its  passengers  from  its 
station,  say  at  the  Nicollet  House,  in  Minneapolis,  and  conveying  them  to 
Shakopee,  would  it  ever  occur  to  any  one  that  the  use  for  that  purpose  of  the 
streets  of  Minneapolis  as  far  as  they  extended  on  the  way  would  not  be  en- 
tirely legitimate,  and  entirely  within  the  purposes  of  dedication,  because  the 
streets  used  were  only  a  part,  and  small  part,  of  the  entire  route  of  the  line, 
and  the  line  was  run  exclusively  for  the  purpose  of  conveying  persons  to  and 
from  places  outside  of  the  city  of  Minneapolis?    Or  is  it  any  objection  to  the 
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use  of  a  street  by  a  horse  railway  that  the  line  extends  into  the  country » 
and  carries  passengers  accordingly.  Such  illustrations  as  these,  (and  they 
could  be  multiplied  indefinitely  J  as  it  seems  to  us,  demonstrate  the  correct- 
ness of  the  conclusion  arrived  at  by  the  trial  court,  which  we  are  now  con- 
sidering. It  cannot  be  that  a  proper  use  of  the  streets  of  a  city  can  be  made 
improper  by  the  fact  that  the  instrumentalities  through  which  that  use  is  en- 
joyed are  changed,  as  respects  their  mode  of  operation,  after  the  city  bound- 
aries are  passed  over,  or  that  the  use  of  the  streets  of  a  city  for  the  purpose 
of  going  out  of  it,  or  of  coming  into  it,  can  be  improper  or  illegitimate,  or 
in  any  sense  the  imposition  of  a  servitude  additional  to  the  ordinary  street 
easement. 

The  other  conclusion  of  law,  viz.,  that  the  construction  and  operation  of 
defendant's  railway  does  not  impose  any  additional  servitude,  etc.,  has  given 
us  more  trouble;  for  while  the  previous  finding  that  defendant's  railway  is, 
within  the  city  limits,  a  passenger  street  railway  may  be  true  in  the  sense 
that  it  is  tTiere  a  railway  used  and  operated  exclusively,  or  substantially  so, 
for  the  transportation  of  passengers  from  one  part  of  the  city  to  another,  still 
that  fact  alone  and  by  itself  would  not  materially  distinguish  it  from  what  is 
styled  by  counsel  an  ordinary  ''commercial  railway,"  used  exclusively  to 
bring  passengers  into,  or  carry  them  out  of,  the  city.  Yet  this  ordinary 
commercial  road  (so  called)  has  been  held  by  this  court,  in  several  cases,  as 
well  as  by  a  majority  of  the  courts  in  other  states,  to  impose  a  servitude  addi- 
tional to  the  ordinary  street  easement,  and  therefore  to  infringe  the  rights  of 
the  owner  of  the  soil  over  which  the  street  is  laid.  It  is  otherwise,  how- 
ever, with  the  ordinary  horse  street  railway.  Where,  then,  is  the  distinction? 
Both  are  used  for  the  conveyance  of  persons  from  one  part  of  the  city  to  an- 
other, and  in  that  sense  both  are  street  railways,  and  both  operated  in  aid  of 
the  street,  to  facilitate  the  passage  of  persons  over  the  same.  We  think  the 
answer  to  the  question  is  found  in  the  general  rules  and  principles  laid  down,, 
and  to  some  extent  expounded,  in  the  early  part  of  this  opinion. 

A  railway  upon  a  street,  engaged  in  carrying  persons  and  things  over  tho 
same,  whether  from  one  point  to  another  on  such  street  or  in  the  city,  or  from 
points  inside  to  those  outside,  or  vice  versa,  is  or  is  not  rightfully  using  the 
street,  ^with,  of  course,  the  sanction  of  the  proper  authorities,)  according  as 
its  use  IS  or  is  not  consistent  with  the  common  public  use  of  the  street,  in 
which  every  person  is  entitled  to  share.  Now,  whatever  facts  may  exist  in 
this  case,  or  whatever  facts  may  have  been  shown  which  are  not  embraced 
in  any  finding,  there  is  nothing  in  the  findings  of  fact  from  which  it  can  be 
inferred,  as  a  conclusion  of  law,  that  defendant's  use  of  the  street,  in  con- 
structing, maintaining,  or  operating  its  railway,  is  inconsistent  with  the  com- 
mon public  use;  nothing  to  show  that  the  two  uses  may  not  co-exist  without 
any  substantial  infringement  or  interruption  of  the  latter  by  the  former; 
while,  so  far  as  construction  and  maintenance  are  concerned,  the  facts  are 
expressly  found  that  the  surface  of  the  street  is  not  essentially  changed  or 
disturbed.  There  is  no  fact  found  showing  that  the  operation  of  defend- 
ant's railway  seriously  jeopardizes  or  interferes  with  the  safety  and  security 
or  convenience,  as  respects  either  person  or  property,  of  any  one  who  desires 
to  avail  himself  of  the  public  and  common  right  of  user.  It  may  well  b& 
that  defendant's  railway  could  be  so  operated,  even  as  a  purely  passenger 
street  railway,  as  substantially  to  interfere  with,  if  not  to  put  a  practical  end 
to,  the  use  of  the  street  by  the  general  public. 

It  is  not  impossible  to  conceive  that  an  ordinary  horse  street  railway  could 
be  operated  with  like  effect.  Suppose,  for  instance,  that  a  horse  railway  wero 
permitted  to  occupy  the  entire  breath  of  a  street  with  its  tracks,  and  to  run 
its  cars  at  the  rate  of  one  in  one  or  two  minutes,  what  would  be  the  value  of 
of  the  ordinary  street  easement  in  such  a  state  of  facts?  This  illustration  is, 
as  it  seems  to  us,  in  point  for  the  purpose  of  showing  that  the  manner  and 
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effect  of  operating  a  street  railway  are  the  tests  of  its  rightfulness;  and  while 
the  manne?-  and  effect  of  operating  defendent's  railway  might  have  been 
such  'dH  to  interfere  substantially  with  the  public  and  common  right,  the  find- 
ings do  not  show  that  it  was  so  in  this  case,  which,  as  it  is  important  to  bear 
in  mind,  was  tried  with  reference  to  the  state  of  facts  set  up  in  the  pleadings 
as  subsisting  at  the  time  when  this  action  was  commenced. 

The  railway  in  question  in  Carliv,  Stillwater 8.  R.  i&T.  Co.,  supra,  was 
neither  more  nor  less  than  a  connecting  link  between  two  ordinary  (so  called) 
commercial  railways.  The  effect  was  the  same  as  if  one  of  these  railways 
had  been  extended  over  it  to  a  junction  with  the  other,  so  that  the  railway 
in  that  case  was  really  and  in  effect  an  ordinary  "commercial  railway,  and  in 
no  sense  in  aid"  of  the  street.  Upon  this  ground  the  opinion  and  determi- 
nation in  that  case  proceeded,  holding  that  under  the  decisions  of  this  court, 
and  in  accordance  with  the  view  prevalent  elsewhere,  that  as  such  ordinary 
commercial  railway  it  imposed  a  servitude  upon  the  street  additional  to  the 
proper  street  easement.  But  the  defendant's  railway  is  a  different  thing, 
and  clearly  in  aid  of  t?ie  streets  over  which  it  runs.  It  takes  on  and  dis- 
charges passengers  at  any  street  crossing  upon  its  line,  as  does  an  ordinary 
horse  railway ;  and  this  practice  applies  as  well  to  those  who  get  on  for  the  pur- 
pose of  going  out  of  the  city  or  of  coming  into  it,  as  to  those  who  get  on  and 
also  get  off  within  the  city  limits.  Such  a  railway  is  in  aid  of  the  street  be- 
cause it  facilitates  the  passage  of  persons  over  the  street,  enabling  them,  in 
large  numbers,  to  pass  over  it  with  far  less  noise,  trouble,  and  expense  than 
if  each  should  pass  on  foot  or  in  an  ordinary  vehicle,  and  without,  so  far  as 
this'Cfise  shows,  any  substantial  interference  with  the  public  and  common 
rigiit  of  passage.  Upon  all  these  considerations  we  therefore  conclude  that 
defendant's  railway  was,  within  the  city,  properly  a  street  railway;  and  that 
its  construction,  maintenance,  and  operation  do  not  impose  upon  plaintifiTs 
soil  a  servitude  addititional  to  that  of  the  ordinary  street  easement,  so  as  to 
make  defendant's  use  of  the  street  unlawful  without  compensation  to  plain- 
tiff. 

Having  thus  answered  the  first  main  question  presented  in  this  case  in  the 
negative,  we  are  brought  to  consider  the  second,  viz.:  Can  the  plaintiff  oh- 
ject  to  defendant's  use  of  the  street  (in  the  manner  found  by  the  trial  court) 
for  the  purposes  of  its  railway?  We  say  whether  the  plaintiff  can  object, 
because  if  he  cannot  it  makes  no  difference  in  this  action  whether  defendant 
has  in  fact  any  legal  right  to  construct,  maintain,  and  operate  its  railway  on 
First  avenue  south  or  not.  The  plaintiff  having,  as  we  have  seen,  no  right 
to  object  on  the  ground  that  defendant's  use  of  the  street  imposes  a  servitude 
additional  to  the  proper  street  easement,  his  objection.  If  any,  must  be  that 
<lefendant  is  not  authorized  to  use  the  street  easement  in  the  way  in  which 
it  does.  The  charter  of  the  city  of  Minneapolis  commits  the  care,  super- 
vision, and  control  of  the  streets  to  the  common  council.  By  ordinances 
passed  March  22,  1882,  before  this  action  was  commenced,  (in  November, 
1882,)  and  subsequently,  the  council  gave  defendant  permission  to  operate 
its  railway,  and  with  steam-power,  on  First  avenue  south,  and  other  streets, 
to  June  1,  1883,  a  date  subsequent  to  the  trial  of  this  action.  As  a  result  of 
this,  and  of  the  conclusion  arrived  at  upon  the  first  branch  of  the  case,  the 
defendant  was  in  fact  lawfully  in  its  possession  (such  as  it  was)  and  use  of 
the  street,  so  far  as  the  public  authorities  were  concerned.  It  had,  at  least, 
their  license  and  acquiescence  in  its  favor. 

But  it  seems  that  by  an  ordinance  of  July  9,  1875,  a  corporation  denomi- 
nated the  Minneapolis  Street  Railway  Company  was  granted  the  exclusive 
right,  subject  to  conditions  not  here  Important,  of  constructing  and  operat- 
ing street  railways  in  the  city  of  Minneapolis,  in  such  streets  as  the  city 
council  may  deem  suited  to  that  purpose;  and  by  ordinances  of  July  8  and  8* 
1878,  said  *' company/'  its  successors  and  assigns,  were  authorized,  upon  sim- 
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ilar  conditions  as  above,  to  construct  and  maintain  a  street  railway  line  on 
Plrst  avenue  south,  and  other  streets,  (being  the  route  of  defendant's  railway ;) 
and  "to  operate  such  line  of  railway  with  animal,  steam,  or  other  power,  the 
right  to  prohibit  the  use  of  steam  when  the  public  good  required  being  re- 
served," On  October  24,  1878,  the  Minneapolis  Street  Railway  Company 
and  the  defendant,  pursuant  to  authority  given  by  their  respective  boards  of 
directors,  formally  entered  into  a  written  contract,  whereby,  among  other 
things,  and  for  a  sufficient  consideration,  the  street  railway  company  leMseii 
to  the  latter,  for  43  years,  its  rights  and  franchises  to  the  use,  for  suburban 
railway  purposes,  of  First  avenue  south,  and  said  other  streets,  and  tlie  lease 
was  duly  recorded  November  17,  1878.  Immediately  upon  the  execution  of 
this  contract  defendant  entered  upon  First  avenue  south,  and  the  other  streets 
mentioned,  and,  at  large  expense,  constructed  thereon  its  railway,  which  it 
has  ever  since  maintained  and  operated,  no  other  railway  having  been  con- 
structed on  that  route. 

Xow,  upon  this  state  of  facts,  and  with  reference  to  the  conclusion  arrived 
at  upon  the  first  branch  of  this  case,  both  the  public  authorities  and  the 
street  railway  company  appear  to  acquiesce  in  and  sanction  defendant's  use 
of  the  streets.  It  matters  not  whether  defendent  is  acting  strictly  within 
the  terms  of  its  charter  or  of  the  so-called  lease  from  the  street  railway.  It 
is  there  upon  the  ground,  in  actual  possession  (so  far  as  necessary)  and  use 
of  the  streets.  Whether  it  is  there  as  a  corporation,  association,  or  partner- 
ship; whether  in  the  exercise  of  its  lawful  corporate  franchises,  or  ultra 
vires, — so  long  as  its  use  of  the  streets  is  a  proper  street  use,  under  sanction 
of  public  authority, — the  j^Zain^yf  cannot  complain.  If  the  exclusive  franchise 
of  the  street  railway  company  is  invaded,  either  because  the  so-called  lease  is 
unauthorized  and  void  as  a  lease,  because  executed  without  proper  authority, 
or  because  the  rights  of  that  company  are  not  transferable,  or  because  de- 
fendant is  not  an  ''assign"  within  the  meaning  of  the  ordinance,  that  is  the 
affair  of  the  street  railway  company,  or  of  the  city,  or,  possibly,  of  the  state, 
and  not  of  the  plaintiff.  For  these  reasons  the  second  main  question  in  the 
case  must  be  answered  in  the  negative  also. 

Oi*der  denying  new  trial  afiirmed. 

Mitchell,  J.,  (dissenting.)  It  seems  to  me  that  the  maintenance  and 
operation  of  defendant's  railroad  constitutes  a  servitude  additional  to,  and  dif- 
ferent from,  the  use  for  which  the  streets  were  acquired, — in  short,  a  new  use 
of  the  streets,  not  contemplated  at  the  time  of  their  dedication.  I  do  not  see 
that  this  road  differs  materially  from  any  ordinary  *' commercial"  railroad, 
except  that  it  uses  the  entire  length  of  the  street  as  its  depot,  at  which  it  re- 
ceives and  lets  off  passengers.  As  operated,  it  is,  to  a  certain  extent,  in  aid 
of  travel  on  the  street;  but  this  is  a  secondary  and  incidental,  and  not  its  main 
and  principal,  purpose.  The  doctrine  of  the  opinion  will,  it  seems  to  me, 
lead  to  the  insidious  encroachment  of  any  and  all  railroads  upon  the  public 
streets,  by  their  simply  adopting  certain  slight  and  merely  colorable  changes 
in  their  mode  of  operation.    I  therefore  dissent. 

NOTE. 

A  city,  although  it  owns  the  fee  in  its  streets,  may  not  authorize  a  steam  railroad 
company  to  maintain  its  tracks  in  them,  without  compensation  to  abutting  lot-owners 
specially  injured  thereby.    Burlington  &  M.  R.  R.  Co.  v.  Reinhackle,  (Neb.)  18  N.  W. 

A  city  has  no  inherent  right  to  authorize  or  permit  the  use  of  steam-motors  upon 
railways  in  its  streets,  where  the  fee  of  the  streets  is  in  the  city  in  trust  for  public  use. 
Stanley  v.  City  of  Davenport,  (Iowa,)  2  N.  W.  Rep,  1064,  and  6  N.  W.  Rep.  706. 

In  Mollandin  v.  Union  Pac.  Ry.  Co.,  14  Fed.  Rep.  394,  it  was  held  that  under  section 
15,  art.  2,  of  the  Colorado  Code,  which  declares  tnat  *' private  property  shall  not  be 
taken  or  damaged  for  public  or  private  use  without  just  compensation,"  the  owners  of 
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lots  abutting  on  a  street  in  a  city  are  entitled  to  compensation  for  the  use  of  the  street 
for  railroad  purposes,  and  the  court  declare  that  the  rule  is  the  same  whether  the  title 
to  the  street  is  in  the  lotowners  or  in  the  city ;  citing  Rigney  y.  Ghicago,  102  111.  64. 

When  the  fee  of  a  street  is  in  the  public,  the  legislature,  either  directly  or  through 
the  municipal  authorities,  may  authorize  the  construction  of  a  steam  railway  therem. 
Harrison  t.  New  Orleans  &  P.  Ry.  Co.,  34  La.  Ann.  462. 

It  is  a  legitimate  use  of  a  street  or  highway  to  allow  a  railroad  track  to  be  laid  down 
on  it,  and  for  doing  so  the  city  is  not  liable  for  any  damages  which  may  accrue  to  indi- 
viduals.   City  of  Olney  v.  Wharf;  (111.)  6  N.  E.  Rep.  868. 

Where,  under  an  act  of  the  state  legislature,  a  railroad  company  erects  an  elevated 
railroad  over  a  street,  the  fee  of  which  is  in  the  city,  an  abutti^  lot-owner  holds  his 
easement  in  the  street  subordinate  to  the  rights  of  the  public  therein ;  and  unless  the 
new  structures  erected  on  the  street  injure  it  as  a  thoroughfare  for  travel,  and  it  is  per- 
manently subjected  to  a  new  use  which  is  subyersive  of  the  original  use,  such  abutting 
owner,  though  he  may  have  suffered  inconvenience,  is  not  l«»dly  entitled  to  damages. 
Fifth  Nat.  Bank  of  New  York  v.  New  York  Elevated  E.  Co.,  24  Fed.  Rep.  U4. 
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SUPRBMS  COURT  OF  MICHIGAN. 


WiLHELM  and  others  o.  Byles  and  others. 

Filed  April  15.  1886. 

1.  Abbionicxnt  fob  thb  Bxkxfit  or  Obkdxtob8~A88ignbb  CoHTiiruiNO  Business— In- 

»   JUNCTION — PaBTIBS. 

A  majority  of  creditors  of  an  insolyent  firm  cannot  authorize  the  assignee  to  con- 
tinue the  business  of  the  insolvent;  neither  can  they  defeat  an  injunction  prayed 
for  by  a  single  creditor  against  the  continuance  of  the  business,  it  not  being  neces- 
sary that  all  the  creditors  should  join  in  a  bill  to  enforce  the  trust  of  an  assign- 
ment. 
^.  Same— DuTT  of  Assignee. 

An  assignment  by  a  debtor  for  creditors'  benefit  ends  all  ordinary  business  opera- 
tions, and  the  assignee  must  convert  the  prox>erty  assigned  into  cash  without  un- 
due delay,  and  apply  the  same  to  payment  of  creditors. 

Appeal  from  Kalamazoo. 

Charles  F,  Collier  and  F.  A.  Baker,  for  complainants  and  appellants.  Ed- 
^uyards  dk  StewarU  for  defendants. 

Champlin,  J.  Kellogg,  Sawyer  &  Co.  were  engaged  in  the  business  of 
xnanufactuiing  and  selling  lumber.  They  owned  a  saw-mill,  tramway,  a  log- 
ging railway,  and  the  necessary  plant  and  appliances  for  sawing  logs.  The/ 
.also  held,  under  land  contracts,  fifty  or  sixty  millions  feet  of  pine  standing 
4;imber,  for  which  they  owed  upwards  of  8130,000.  Being  embarrassed,  and 
unable  to  meet  their  commercial  paper  and  other  obligations,  the  firm,  on  the 
jiinth  day  of  November,  1883,  made  a  common-law  assignment  of  all  their 
property  for  the  benefit  of  their  creditors.  In  making  the  assignment  the 
parties  observed  the  provision  of  "An  act  to  provide  for  the  regulation  and 
enforcement  of  assignments  for  the  benefit  of  creditors,"  approved  May  13, 
1879.  2  How.  St.  2137.  A  meeting  of  the  creditors  was  held  on  January 
23,  1884,  at  which  quite  a  number  of  them  attended,  and  it  was  voted  ''that 
Xhe  assignees  should  keep  the  mill  running,  and  keep  up  signs  of  life  at  the 
mill;  that  they  should  pay  the  amount  due  on  the  Beed  contract;  that  they 
4Bhould  give  Kellogg,  Sawyer  &  Go.  time  to  see  what  they  could  do  in  the  way 
•of  effecting  a  compromise,  and,  in  case  they  failed,"  "we  [the  assignees] 
were  to  go  on  and  try  to  sell  the  property." 

The  complainants  have  not  consented  to  the  carrying  on  of  the  business  by 
the  assignees.  After  the  meeting  of  creditors  the  assignees  made  efforts  to 
:se]l  the  property,  and  addressed  circulars  to  persons  whom  they  supposed 
might  be  willing  to  buy  such  property,  but  without  avail.  No  meeting  of 
•creditors  has  since  been  held.  The  assignees  have  ever  since  continued  the 
business  substantially  as  carried  on  by  the  assignors  before  the  assignment. 
They  borrowed  $30,000  to  make  payments  on  the  land  contracts,  and  have 
made  other  loans,  the  whole  aggregating  837,500,  the  same  being  due  from 
them  for  money  borrowed.  They  have  also  found  it  necessary  to  contract 
other  indebtedness  in  purchasing  merchandise,  supplies,  and  property  needed 
in  the  conduct  of  the  business,  and  the  total  indebtedness  of  the  assignees, 
June  30,  1885,  was  $59,185.31,  as  shown  by  a  report  furnished  by  the  as- 
signees on  the  hearing  of  this  cause  and  by  the  testimony  of  Mr.  Phelps. 

The  assignees  have  also  found  it  necessary  in  selling  the  lumber  manufact- 
ured by  them  to  make  sales  on  credit,  usually  receiving  90-day  paper,  as  is 
customary  in  the  lumber  trade.  The  amount  of  credit  so  extended  to  pur- 
chasers by  the  assignees,  and  outstanding  June  30,  1885,  was  $25,189.95  in 
ledger  accounts  and  $27,326.53  in  bills  receivable,  of  which  $13,088.79  had 
heen  discounted  at  banks.    It  appears  that  the  assignees  have  cut  between 
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one-third  and  one-half  of  the  standing  pine  timber,  and  that  they  intenil 
continuing  their  logging  and  sawing  operations  until  they  cut  all  the  timber 
and  manufacture  it  into  lumber.     They  expect  to  complete  the  work  in  18S7. 

It  appears  that  there  is  no  other  pine  timber  tributary  to  this  saw-uiill,  and 
when  the  timber  belonging  to  the  estate  is  consumed  the  mill  will  have  to 
be  dismantled,  and  the  machinery  and  material  disposed  of  for  what  it  will 
bring.  It  is  evident  that  it  will  take  a  year  or  more  to  close  up  the  estate, 
after  the  assignees  have  ceased  manufacturing  lumber.  The  assignees  claim 
that  they  are  making  a  protit  on  the  lumber  they  are  manufacturing,  and 
that  creditors  will  realize  more  by  having  the  business  continued  to  the  end 
than  they  would  if  it  was  closed  out  at  once. 

Tlie  complainants  are  creditors  who  tile  their  bill,  setting  up  the  facts,  and 
asking  that  the  assignees  be  perpetually  enjoined  and  restrained  from  carry- 
ing on  the  business  of  cutting,  logging,  and  manufacturing  into  lumber  the 
standing  timber  belonging  to  the  estate  of  Kellogg,  Sawyer  &  Co.,  and  from 
carrying  on  and  operating  the  saw-mill  belonging  to  the  estate;  also  from 
carrying  on  the  dry-goods  business;  and  from  continuing  the  mercantile 
business  of  said  Kellogg,  Sawyer  &  Co. ;  and  from  carrying  on  the  farm  be- 
longing to  the  estate  of  Kellogg,  Sawyer  &  Co.;  and  that  the  assignees  be  di- 
rected to  sell  and  dispose  of  all  the  real  and  personal  property  of  said  estate 
without  delay,  and  to  convert  the  same  into  money,  and  pay  the  same  to  the 
creditors  of  said  estate  with  all  convenient  speed.  The  defendants  answered 
the  bill,  and  claimed  that  they  were  acting  for  the  best  interests  of  the  cred- 
itors in  carrying  on  the  business,  and  with  the  approval  of  a  large  majority 
of  them ;  that  the  property  could  not  be  disposed  of  without  great  sacrifice  iu 
the  condition  it  was  in  when  it  came  to  the  hands  of  the  assignees;  and  they 
insisted  that  all  of  the  creditors  were  necessary  parties  to  a  biU  to  enforce 
the  trusts  of  the  assignment.  Proofs  were  taken,  and  a  decree  entered  in  the 
court  below  dismissing  the  bill  of  complaint. 

The  point  that  the  proper  parties  are  not  before  the  court  is  not  well  taken. 
Section  8744  of  Howell's  Statutes,  relating  to  assignments,  enacts:  "In  case 
there  shall  be  any  fraud  in  the  matter  of  said  assignment,  or  in  the  execution 
of  the  trust,  or  if  the  assignee  shall  fail  to  comply  with  any  of  the  provisions 
of  this  act,  or  shall  neglect  to  promptly  and  faithfully  execute  said  trust,  any 
person  interested  therein  may  file  his  bill  in  the  circuit  court,  in  chancery, 
of  the  proper  county  for  the  enforcement  of  said  trust;  and  the  court,  in  its 
discretion,  may  appoint  a  receiver  therein."  And  section  8749  provides  that 
"the  circuit  courts,  in  chancery,  of  the  proper  county  shall  have  supervisory 
power  of  all  matters,  questions,  and  disputes  arising  under  such  assignments, 
except  as  otherwise  provided  in  this  act;  and  may,  on  the  application  of  the 
assignee,  or  any  person  interested,  make  all  necessary  or  proper  orders  for 
the  management  and  disposition  of  the  assigned  property,  the  distribution  of 
the  assets  and  avails,"  etc.  Under  this  statute  it  is  competent  for  any  cred- 
itor to  file  a  bill  against  the  assignees  to  enforce  the  prompt  and  faithful  ex- 
ecution of  the  trust.  To  this  end  other  creditors  have  no  opposing  Interests. 
It  is  not  necessary,  therefore,  to  make  them  defendants.  The  statute  au- 
tliorizes  separate  action  by  any  person  interested  to  compel  perf6rmance  of  the 
trusts,  and  therefore  other  creditors  need  not  be  made  parties  complainant. 

This  brings  us  to  the  main  question  in  controversy  in  this  case,  and  that 
is,  can  the  assignees,  in  their  own  discretion,  or  against  the  wish  of  creditors 
who  do  not  afjsent  thereto,  continue  and  carry  on  the  business  in  which  the 
assignors  were  engaged?  In  this  state  there  is  no  statute  authorizing  the 
assignees,  by  the  consent  of  the  creditors  or  a  majority  thereof,  to  continue 
the  business  of  the  assignor;  and,  in  the  absence  of  statutory  provisions,  the 
duty  of  assignees,  and  their  conduct  in  the  management  of  the  assigned  prop- 
erty, is  subject  to  the  ordinary  rules  and  principles  which  apply  to  trustees 
in  analogous  cases.    As  a  general  rule,  the  effect  of  a  general  assignment  by 
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a  debtor  of  his  property  for  the  benefit  of  his  creditors  is  to  put  an  end  to  the 
transaction  of  his  business,  as  ordinarily  conducted,  and  to  the  ordinary 
operations  of  purcliase,  manufacture,  and  sale,  as  effectually  as  if  the  assignor 
were  dead,  and  his  property  had  passed  to  his  administrator  by  operation  of 
law,  or  to  his  executor  by  force  of  his  last  will.  It  is  obviously  the  duty  of 
the  assignees  to  proceed  without  unnecessary  delay  to  convert  the  property 
assigned  into  money,  and  apply  the  proceeds  to  the  payment  of  the  debts.  In 
the  management  and  care  of  the  property  tl^sy  are  bound  to  use  the  same 
care,  and  exercise  the  same  degree  of  prudence  and  caution,  that  a  prudent 
man  would  with  his  own  property.  As  a  general  proposition,  the  assignor  . 
cannot,  in  the  deed  of  assignment,  authorize  his  assignees  to  continue  and 
carry  on  the  business,  either  for  the  benefit  of  creditors  or  for  his  own  benefit; 
and  such  attempts  to  control  the  discretion  of  the  assignee,  and  the  disposi- 
tion of  the  property,  have  generally  been  condemned  as  fraudulent  and  void 
by  the  courts;  for  if  held  valid,  then  the  courts  must  enforce  them,  and  the 
spectacle  might  occur  of  a  debtor  holding  his  creditors  at  bay  indefinitely, 
while  subjecting  bis  property  to  the  risks  of  business,  and  placing  it  in  po- 
sition where  the  whole  estate  might  be  lost  in  the  attempt  to  continue  and 
carry  on  the  business.  The  law  ought  not  to  tolerate  any  such  interference 
in  the  management  and  disposition  of  assigned  property  by  the  debtor. 

And  if  it  cannot  be  done  by  the  direct  act  of  the  party  in  the  instrument 
of  assignment,  much  less  can  it  be  done  in  the  absence  of  any  such  provis- 
ion. The  assignee  cannot  substitute  his  discretion  for  that  of  the  assignor, 
and  hinder  and  delay  creditors  while  he  carries  on  the  business,  and  specu- 
lates upon  the  chances  of  making  or  losing  in  the  conduct  of  the  business  in 
w^hich  his  assignor  failed,  at  the  expense  and  risk  of  the  creditors.  Ills  duty 
is  to  apply  the  assets  to  the  payment  of  the  debts,  not  to  the  purchase  of  new 
material,  or  paying  the  expenses  of  a  going  enterprise,  or  pledging  the  prop- 
erty for  the  payment  of  liabilities  incurred  by  himself.  The  necessities  of 
the  case,  where  property  comes  to  his  hands  in  such  condition  that,  in  order 
to  preserve  it  from  destruction, — as,  if  a  tannery  were  assigned  and  hides 
were  in  vats  in  process  of  tanning,  or  where  articles  are  in  process  of  manu- 
facture, and  only  a  comparatively  small  amount  of  work  will  prepare  them 
for  the  market,  and  render  them  salable, — will  authorize  the  assignee,  where  it 
is  manifestly  for  the  benefit  and  advantage  of  the  creditors  and  those  inter- 
ested in  the  estate  that  it  should  be  done,  to  carry  on  the  business  for  a  lim- 
ited time  for  the  purpose  of  completing  the  manufacture  of  articles  which,  in 
their  unfinished  condition,  have  no  salable  value.  This  is  within  the  ordi- 
nary duty  of  an  assignee,  and  is  no  more  than  a  prudent  man  would  do  in 
the  management  of  his  own  property. 

But  such  was  not  the  case  here.  The  pine  timber  had  a  market  value  as 
standing  pine.  The  saw-mill  and  other  property  can  be  sold  in  connection 
with,  or  separately  from,  the  pine  timber.  The  assignors  have  been  and  are 
employed  in  the  running  and  management  of  the  business  at  good  salaries. 
The  property  of  the  insolvents  which  the  assignees  hold,  or  which  was  con- 
veyed to  them,  for  the  purpose  of  paying  the  indebtedness,  has  been  mort- 
gaged to  secure  a  loan  of  830,000  to  pay  certain  contract  creditors  who  have 
sold  pine  land  to  the  assignors,  thus  securing  a  preference  to  them  by  incum- 
bering the  assets  which  ought  to  be  applied  in  payment  of  all  creditors  rata- 
bly. The  manufacture  of  lumber  requires  that  such  lumber  be  sold.  In  the 
common  course  of  the  lumbering  business  such  sales  are  made  upon  credit, 
and  the  assignees  have  sold  upon  credit  to  the  amount  of  several  thousand 
dollars.  It  is  settled  law  in  this  state  that  assignees  have  no  such  authority, 
and  yet  to  carry  on  the  business  in  which  the  assignors  were  engaged  it  is 
necessary  that  such  sales  should  be  made  upon  credit,  in  order  to  realize  a 
profit  in  the  business.  There  is  no  view  which  can  be  taken  of  this  case, 
consistent  with  sound  principles,  which  will  authorize  the  assignees  to  con- 
v.27N.w.no.8 — 54 
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tinue  and  carry  on  the  business.  If  the  unanimous  consent  of  the  cred- 
itors was  obtained  it  might  be  done,  because  none  could  complain;  but  any 
creditor  not  consenting  has  a  right  to  have  the  trust  enforced  according  to  its 
terms  and  spirit. 

The  decree  of  the  circuit  court  must  be  reversed,  with  costs,  and  a  decree 
entered  here  in  accordance  with  the  prayer  of  the  bill. 

Campbell,  C.  J.,  and  Morse,  J.,  concurred. 


James  o.  Sghroeder  and  others. 

Filed  April  16,  1886. 

Abbitbation— Award— Action  on  Bond— Appraisal— Colij^teral  Agrkkmeztt. 

Defendant  executed  a  bond  conditioned  to  pay  the  value  of  a  certain  pier  to  the 
plaintiff  within  90  days  from  the  date,  when  certain  referees  were  to  make  their  re- 
port as  to  its  value.  There  was  an  undated  agreement  between  same  parties  th&c 
said  report  of  referees  was  to  be  made  within  30  days  from  date  of  agreement. 
Hdd,  that  the  bond  was  not  limited  by  the  precise  terms  of  the  agreement,  and 
that  if  the  appraisal  was  made,  by  consent,  on  a  date  beyond  that  fixed  in  the 
agreement,  it  was  sufficient. 

Error  to  Manistee. 

Ramsdell  c&  Benedict ,  for  plaintiff.  2>.  B.  Harley,  for  defendants  and  ap- 
pellants. 

Campbell,  C.  J.  Defendants  were  sued  on  a  bond  dated  June  1, 1883, 
whereby  they  bound  themselves  to  pay,  within  90  days  after  referees  report- 
ing, as  follows:  "Whereas,  the  said  Emilie  Schroeder  and  the  said  Hiram  W. 
James  have  been  engaged  in  litigation  in  regard  to  a  certain  pier  built  by 
said  James  upon  the  land  claimed  by  said  Schroeder;  and  whereas,  the  said 
parties  have  agreed  to  leave  the  value  of  said  pier  out  to  Otto  Bauman,  sheriff 
of  Manistee  county,  and  two  other  persons  to  be  selected  by  him,  which  sum 
so  found,  as  to  the  value  of  said  pier,  the  said  Emilie  Schroeder  has  agreed  to 
pay  in  ninety  days  from  the  date  when  said  referees  shall  make  their  re- 
port,"— then  if  she  should  so  pay,  the  condition  should  be  void.  The  referees 
reported  June  25,  1883.  This  action  is  defended  on  the  grounds  that  the 
award  was  for  various  causes  invalid,  the  chief  one  being  delay. 

Evidence  was  given  of  an  undated  agreement,  in  a  suit  between  Emilie 
Schroeder  and  Hiram  W.  James  and  David  James,  containing  12  separate 
divisions,  which  were  in  substance  as  follows:  One  article  fixed  a  dividing 
line  between  Emilie  Schroeder  and  Hiram  James,  leaving  a  certain  pier  on 
her  land.  The  parties  were  to  execute  deeds  of  release  of  the  various  parcels 
to  each  other,  according  to  this  division,  and  were  to  occupy  each  one-half  of 
the  pier  during  the  season  of  1883.  A  certain  mortgage  was  also  to  be  re- 
leased. They  agreed  to  leave  to  Otto  Bauman  and  two  other  men  whom  he 
should  select  "the  valuation  of  said  pier,  and  the  sum  so  found  as  the  value 
of  said  pier  shall  be  paid  by  the  said  Schroeder  to  the  said  James  within  ninety 
days  after  the  report  of  the  referees  shall  be  ready  for  the  parties  hereto, 
which  shall  be  within  thirty  days  from  the  date  hereof.  Said  report  shall  be 
in  writing,  signed  by  at  least  two  of  said  referees,  and  shall  be  furnished  on 
request  to  either  party  requesting  the  same.  Said  referees  may  determine  the 
value  of  said  pier  from  their  own  examination."  Provision  was  also  made 
for  giving  a  bond  within  10  days  to  pay  the  appraised  value.  This  so-called 
reference  was  nothing  more  nor  less  than  an  appraisal  by  appraisers  on  their 
own  inspection,  and,  in  our  opinion,  there  was  no  occasion  for  the  presence 
of  any  one  else.  It  must  be  conclusively  presumed  that  their  judgment,  if 
honest,  was  correct,  and  that  it  was  honest  if  not  shown  to  be  oUierwlse. 
This  record  shows  nothing  having  a  legal  tendency  to  impeach  it. 
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The  only  question  which  seems  to  us  legitimately  open  on  this  writ  of 
error  is  whether  the  appraisal  made  June  25,  1883,  was  lawfully  made  so  as 
to  hold  defendants  on  their  bond.  We  find  nothing  to  change  that  date  but 
a  subsequent  date  set  up,  which  the  jury  have  discarded.  It  is  claimed  that 
the  bond  is  confined  to  the  period  fixed  by  the  written  agreement,  and  that 
the  appraisal  was  not  made  within  30  days  from  its  execution.  The  testimony 
of  John  C.  Schroeder,  which  is  contradicted  by  all  the  witnesses  knowing  the 
facts,  has  a  tendency  to  show  that  it  was  made  31  days  after  the  agreement 
was  signed  by  Mrs.  Schroeder.  The  court  held  that  the  bond  was  not  limited 
by  the  precise  terms  of  the  written  agreement,  and  that  if  the  appraisal  was 
made  by  consent  on  June  25th  it  was  sufficient.  The  bond  and  reference 
were  not  papers  executed  simultaneously,  and  are  not,  therefore,  within  the 
rule  that  such  papers  must  be  construed  together.  The  bond  is  not  given  to 
secure  the  performance  of  all  of  the  conditions  of  the  agreement,  but  only  to 
pay  the  valuation,  which  was  a  separate  item  from  the  rest.  It  contains 
nothing  on  its  face  to  show  that  it  referred  to  any  such  document,  and  there 
was  no  testimony  introduced  t^  show  that  Zozel  knew  there  was  any  such  pa- 
per, or  supposed  he  was  stipulating  in  reference  to  it.  Under  these  circum- 
stances we  do  not  think  that  any  such  limitation  could  be  imported  into  the 
bond  which  should  confine  the  obligation  within  the  limits  proposed.  If  the 
agieement  had  been  dated,  and  had  been  shown  to  Zozel,  he  could  no  doubt 
have  been  entitled  to  rely  upon  it.  But  even  if  he  had  seen  the  undated 
agreement,  and  learned  nothing  further,  he  could  not  have  presumed  that  it 
related  back  for  any  particular  time  earlier  than  his  bond,  and  could  have  had 
no  reason  for  requiring  performance  on  any  other  basis.  The  appraisal  as 
made  was  strictly  within  the  terms  of  the  bond,  and  he  was  in  no  way  misi 
led.    If  this  is  so,  all  the  other  questions  are  unimportant. 

The  judgment  must  be  afiirmed,  with  costs,  except  as  to  the  sum  of  $6.13, 
which  plaintiff  remits.  As  the  award  was  for  a  fixed  sum,  and  interest  is 
purely  a  matter  of  calculation,  the  error  in  computation  may  be  corrected  from 
the  record  itself,  and  is  therefore  no  ground  for  reversal  under  the  statute  of 
amendments. 

(The  other  justices  concurred.) 


Cleaver  v.  Bigelow. 

Filed  April  22,  1886. 

Home8Teai>--Ejectment— Wife  as  Party. 

In  an  action  of  ejectment  from  a  homestead,  or  from  land  claimed  as  such,  the 
wife  must  be  made  a  party  defendant. 

Error  to  Tuscola. 

W,  C,  Buchanan  and  G.  W.  Davis,  for  plaintiff  and  appellant.  T.  C. 
Quinn,  for  defendant. 

Sherwood,  J.  T his  case  is  ej ectment,  com  menced  by  declaration  to  recover 
the  undivided  half  of  the  S.  W.  J  of  the  S.  W.  J  of  section  1,  in  township  13 
:N^.,  of  range  9  E.  Plea,  general  issue;  and,  with  same,  claim  was  made  and 
filed  for  improvements,  as  provided  in  such  cases  by  statute.  The  cause  was 
tried  before  Judge  Wixson,  in  the  Tuscola  circuit,  by  jury,  and  the  defend- 
ant prevailed.  Plaintiff  brings  error.  Benjamin  Ellsworth  owned  the  prop- 
erty, and  died  in  March,  1863,  leaving  a  widow  and  four  children,  three  of 
whom  were  minors.  The  widow  again  married  a  Mr.  Hartley,  and  in  1876 
she  was  appointed  guardian  of  the  minors.  Soon  after  the  marriage,  the 
adult  heir,  Joseph  Ellsworth,  conveyed  his  interest  in  60  acres  of  land  owned 
by  his  father  when  he  died,  living  in  an  adjoining  township,  to  Mrs.  Hart- 
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ley.  The  consideration  of  this  deed  was  a  conveyance  by  quitclaim  given  by 
Mrs»  Hartley,  as  guardian  for  the  minor  children,  of  their  interest  to  the  40 
acres  in  dispute  to  Joseph  Ellsworth.  In  1879,  Joseph  Ellsworth  conveyed 
the  land  in  dispute  by  warranty  deed  to  the  defendant,  Blgelow,  who  soon 
thereafter  went  into  possession  thereof ;  he  giving,  as  the  purchase  price  thei"^ 
for,  40  acres  of  land  elsewhere  and  8250.  In  the  fall  of  1884  the  two  youngest 
of  the  minors  had  arrived  at  age,  and  thereafter  sold  and  conveyed  their  in- 
terest in  all  their  father's  estate  to  the  plaintiff.  The  defendant  and  his  wife, 
at  the  time  this  suit  was  brought,  had  been  in  the  possession  and  occupancy 
of  the  40  acres  upon  which  they  lived,  under  his  deed,  more  than  a  year,  as 
their  homestead,  and  neither  of  them  had  any  other  homestead  at  that  time. 

The  testimony  in  the  case  is  u neon tro verted  that  the  premises  in  question, 
the  undivided  half  of  which  the  plaintiff  seeks  to  recover,  were  purchased  by 
the  defendant  under  a  warranty  deed,  in  good  faith,  and  for  a  valuable  con- 
sideration; that  the  land  thus  purchased  by  him  was  worth  less  than  01,5tX). 
and  consisted  of  40  acres  of  farming  land;  that  it  was  possessed  and  occupied 
by  the  defendant  and  his  wife  jointly  as  their  homestead,  and  that  they 
claimed  it  as  such;  that  the  defendant  claimed  to  be  the  owner  in  fee  of  the 
land,  and  that  the  plaintiff  and  his  counsel  knew  these  facts  when  the  suit 
was  brought.  Under  these  circumstances,  we  think  the  wife  was  a  neces- 
sary party  in  the  case,  and  should  have  been  made  defendant  with  her  hus- 
band. Hodson  V.  Van  Fossen,  26  Mich.  68;  Birnce  v.  Bidwell,  43  Mich.  542; 
S.  C.  5  N.  W.  Rep.  1023;  Sayles  v, Curtis,  45  Mich.  279;  S.  C.  7X.  W.  Rep. 
909;  Connor  v.  Nichols,  31  111.  148;  Hoskins  v.  Litchfield,  Id.  137;  Qirzi  v. 
Carey,  53  Mich.  447;  S.  C.  19  N.  W.  Rep.  139. 

The  action  of  ejectment  is  a  possessory  one;  and,  whether  the  husband  or 
wife  owned  the  land  in  question  in  fee  or  otherwise,  they  were  equally  inter- 
ested in  the  homestead,  which  involves  the  question  of  possession. 

We  have  discovered  no  error  committed,  to  the  prejudice  of  the  plaintiff, 
in  the  admission  of  the  testimony,  and  the  jury  found,  under  proper  instruc- 
tion from  the  court,  that  the  premises  were  the  homestead  of  the  defendant 
and  his  wife.  The  character  of  the  occupancy  and  possession  being  thus 
established,  even  though  the  defendant  was  but  tenant  in  common  claiming 
his  interest  in  fee,  he  would  still  be  entitled  to  claim  his  homestead  right, 
and  to  the  extent  of  that  his  wife  would  be  equally  interested  with  him. 
Lozo  V.  Sutherland,  38  Mich.  168;  Tharp  v.  Allen,  46  Mich.  389;  &  C.  9  X. 
W.  Rep.  443;  Sherrid  v.  Southwick,  43  Mich.  515;  S.  C.  5  N.  VV.  Rep.  1027. 

The  judgment  must  be  aflfirmed. 

(The  other  justices  concurred.) 


HiGHSTONE  V.  BuRDETTB  and  othors. 
Filed  April  22,  1886. 

1.  EviDENCR— Parol— Writtkw  Instrument— Peaud. 

A.  stranger  to  an  instrument  is  not  estopped  from  offering  parol  testimony  to 
vary  the  same,  and  prevent  the  fraudulent  operation  of  it  upon  his  own  interests. 
To  this  end  parol  testimony  of  a  party  to  the  instrument  is  admisaible. 

2.  Fraud— Deed — Fraud  in,  how  Proved — Interpreter. 

Where  a  stranger  to  an  instrument  seeks  to  affect  the  good  faith  of  a  pvtj 
thereto,  he  must  prove  that  information  calculated  to  produce  this  effect  was  ae- 
tuallv  communicated  to  said  party  by  the  interpreter  employed  in  the  negotiatioDS 
on  which  said  instrument  was  founded. 

Error  to  Mackinac. 

Charles  R.  Brovm,  for  plaintiff.    Humphrey  d  Perkins,  for  defendants 
and  appellants. 
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Ghamflin,  J.  This  case  was  before  this  court*  and  was  disposed  of  at  the 
June  term,  1884,  and  is  reported  in  54  Mich,  at  page  329,  and  20  N.  W.  Hep. 
64,  to  which  reference  is  made  for  the  main  facts  in  the  case.  The  only  ad- 
ditional facts  appearing  in  the  record  now  before  us  consists  of  testimony 
which  tended  to  show  that  plaintiff's  grantors  were  aware  of  the  fact  that 
liouis  Martin  was  in  possession  of  the  whole  premises,  and  claiming  to  own 
the  whole  thereof  as  early  as  1863  or  1864.  The  testimony  was  given  by 
IjOuIs  Glaremont,  who  testified  that  he  visited  Martin  in  1870,  while  he  was 
residing  upon  the  place,  and  offered  to  sell  him  his  interest  in  the  property, 
and  told  him  that  he  was  an  heir;  that  Martin  replied  that  he  had  bought 
that  property  once  from  John,  and  did  not  need  to  buy  it  a  second  time.  He 
testified:  "I  knew,  before  that  time,  for  six  or  seven  years  before  1870,  that 
Martin  was  on  the  place,  and  I  knew  four  or  five  years  before  1870  that  he 
claimed  the  whole  land.''  He  afterwards  corrects  this  statement,  and  said 
that  he  knew  that  Martin  was  on  the  place  from  hearsay,  but  did  not  know  he 
claimed  to  own  it  all ;  that  his  brother  Alexander,  four  or  five  years  before 
1870,  wrote  him  a  letter  telling  him  that  Martin  was  living  on  the  place,  but 
did  not  say  how  he  claimed  it;  and  that  he  did  not  mean  to  say  that  he  knew, 
four  or  five  years  before  1870,  that  Martin  claimed  the  whole  land,  and  that 
lie  did  know  it  until  he  came  to  St.  Ignace  in  1870.  This  witness  also  testi- 
fied that  he  had  a  talk  with  Mrs.  Martin  about  the  land  in  1870;  that  she 
followed  him  to  Mackinac  island,  and  offered  him  $10  to  buy  his  right, 
which  he  refused.  It  appears  that  the  sale  of  the  land  from  John  Glaremont 
to  Louis  Martin  was  made  through  an  interpreter;  Glaremont  being  unable 
to  speak  in  the  !French  language,  and  Martin  being  unable  to  converse  in 
English. 

The  plaintiff  produced  John  Glaremont  as  a  witness,  and  in  the  course  of 
his  examination  he  was  asked:  '*State  the  conversation  between  you  at  the 
time  the  bargain  was  made."  This  was  objected  to  by  the  defendants'  coun- 
sel on  the  ground  that  the  same  was  irrelevant  and  incompetent,  and  that 
any  previous  conversation  was  merged  in  the  written  instrument.  The  court 
overruled  the  objection,  and  the  witness  testified  that  he  told  him  that  he  had 
brothers,  and  that  he  only  owned  a  quarter  interest  in  the  land;  that  nothing 
was  said  about  getting  deeds  from  the  other  brothers.  It  is  contended  that 
the  ruling  made,  by  which  this  testimony  was  admitted,  was  error;  that  it 
allowed  the  grantor  in  a  deed  to  change  the  effect  of  his  own  deed  by  parol, 
and,  in  this  instance,  to  change  a  sole  estate  in  fee  into  a  tenancy  in  com- 
mon. The  general  rule  is  that  a  written  agreement  concludes  the  parties  to 
it,  and,  as  between  them,  excludes  all  parol  evidence  to  contradict,  vary,  or 
materially  affect  it;  but  to  this  rule  there  are  exceptions,  and  a  party  to  the 
instrument  may  show  by  parol  that  he  was  defrauded  in  the  transaction;  but 
a  stranger  to  the  instrument  is  not  estopped  from  contradicting  it  by  parol 
evidence  in  order  to  prevent  a  fraudulent  operation  of  it  upon  his  interests. 
Johnson  y.Blackman,  11  Gonn.  351;  Rex  v.  luicammondent  3  Term  E.  474; 
King  v.  LaiTidon,,^  Term  R.  379;  Reading  v.  Weston,  8  Gonn.  117. 

In  this  case  the  plaintiff  does  not  claim  through  John  Glaremont,  nor  were 
his  grantors  parties  or  privies  to  the  deed  made  by  him,  but  he  is  a  stranger 
to  the  instrument,  and  he  is  not  estopped  from  contradicting  it  by  parol  evi- 
dence in  order  to  prevent  the  fraudulent  operation  of  it  upon  his  interests 
derived  from  the  co-heirs  of  John  Glaremont.  This  being  so,  there  is  no  rea- 
son why  he  may  not  show  the  fact  by  the  evidence  of  the  grantor  in  the  deed; 
for,  if  the  grantee  was  actually  informed  by  John  Glaremont,  at  the  time  or 
preceding  the  execution  of  the  deed,  that  he  only  owned  one-fourth  of  the 
land,  and  that  his  brothers  were  absent,  and  their  residence  unknown,  and 
Martin  had  the  deed  drawn  to  apparently  convey  the  whole,  with  the  purpose 
of  ousting  the  absent  heirs,  his  purpose  would  be  fraudulent,  and  such  pur- 
pose may  be  shown  by  parol.    The  defendants  insist  that  what  was  said  by 
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John  Claremont  was  said  to  an  interpreter,  and,  in  order  to  affect  the  de- 
fendants, the  plaintiff  must  show  that  Glaremont's  statements  were  commu- 
nicated by  the  interpreter  to  Martin.  But  this  the  plaintiff  did  not  propose 
to  do,  and  Martin  denied  that  any  such  statement  was  made  to  him ;  but,  on 
the  contrary,  he  says  he  was  told  that  John  Claremont  owned  the  whole  title, 
and  would  convey  it  by  the  deed  to  him.  If  the  contest  was  between  Clare- 
mont and  Martin,  the  latter  having  furnished  the  interpreter,  he  would  be 
concluded  by  the  statements  made  to  his  interpreter,  and  it  would  not  be  nec- 
essary to  show  that  such  statements  were  communicated  by  the  interpreter 
to  him.  Camerlin  v.  Palmer  Co.,  10  Allen,  539.  But,  as  before  stated, 
the  plaintiff  is  a  stranger  to  the  agreement  between  Claremont  and  Martin, 
and  is  seeking  by  this  testimony  to  affect  the  good  faith  of  Martin,,  and  to 
show  that  he  did  not  believe,  when  he  entered  into  possession,  that  he  was 
the  owner  of  the  whole  titla  When  he  does  this,  and  seeks  to  afEect  the 
conscience  of  Martin,  and  taint  his  actions  with  bad  faith  amounting  to  fraud, 
it  is  incumbent  on  the  plaintiff  to  go  further,  and  show  that  the  informa- 
tion claimed  to  have  been  given  to  the  interpreter  was  communicated  to 
Martin.  Xot  proposing  to  do  this,  the  testimony  was  inadmissible,  and 
should  have  been  reject. 

This  error  materially  affected  the  case.  It  was  the  only  evidence  which 
tended  to  show  any  knowledge  in  the  defendant's  grantor,  Martin,  that  he 
bad  in  fact  only  secured  an  undivided  one-fourth  interest  when  he  took  pos- 
session, or  upon  which  the  jury  could  find  that  he  did  not  enter  into  possession 
of  the  whole  actually  believing  that  he  owned  the  entire  property.  Aside 
from  this  testimony,  if  the  witnesses  are  believed,  Martin  entered  into  the 
land  claiming  the  whole  in  good  faith,  and  in  such  a  way  as  to  operate,  if 
continued  the  statu tgry  period,  as  an  ouster  of  the  other  owners  of  the  un- 
divided interests  as  heirs  of  Francis  Claremont.  The  record  discloses  that  the 
claim  of  ouster  and  adverse  possession  has  been  consistently  maintained  from 
1866  to  the  commencement  of  suit.  The  proof  is,  and  the  finding  of  the  jury 
was,  that  Martin  entered  into  possession  under  the  claim  of  title  contained  in 
his  deed  from  John  Claremont  in  1854 ;  that  in  1867  he  conveyed  the  whole  by- 
warranty  deed  to  his  wife,  Angelique  Martin,  and  that  she  by  warranty  deed 
conveyed  the  whole  premises  in  1878  to  Mary  Ann  Burdette,  one  of  the  de- 
fendants who  now  claim  to  own  the  same.  The  possession  of  the  whole  has 
been  in  accordance  with  the  deeds  and  record  title,  and  has  been  peaceable, 
continuous,  open,  notorious,  and  exclusive. 

Objections  are  made  to  the  matter  and  form  of  the  questions  submitted  to 
the  jury  by  the  plaintiff's  counsel.  The  questions  as  propounded  were  ob- 
jectionable, and  should  not  have  been  submitted  in  that  form,  and  some  of 
them  not  at  all ;  but,  as  there  must  be  a  new  trial,  and  the  matter  is  now 
regulated  by  statute,  we  need  not  specify  the  objections  here.  The  finding 
of  the  jury  was  contradictory,  and  cannot  sustain  the  general  verdict  ren- 
dered. 

The  judgment  must  be  reversed,  and  a  new  trial  granted.  The  defendants 
will  recover  costs. 

(The  other  justices  concurred.) 


Potter  and  others  v.  Moran. 

Filed  April  22,  1886. 

NBaLiOENOB—CoLLisiow— Highway,  Racing  Upon. 
Racing  along  a  highway  is  itself  such  an  act 
parties  responsible  for  a  collision  caused  thereby. 

Error  to  Wayne. 


Racing  along  a  highway  is  itself  such  an  act  of  negligence  as  to  make  the  radng 
••'    fora<    "•  ■ 
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Conely,  Mayhury  (&  Lucking,  for  plaintiffs  and  appellants.  Atkinson  & 
Atkinsony  for  defendant. 

Campbell,  C.  J.  Plaintiffs  sued  defendant  for  injuring  their  horse  by 
running  into  him  with  a  cutter  about  the  end  of  January,  1885.  The  horse 
was  drawing  a  small  box-sleigh  on  bobs,  going  at  a  walk  down  Clifford  street, 
which  is  one  of  the  side  streets  in  Detroit,  paved  about  28  feet.  The  sleigh 
was  driven  by  young  Mr.  Potter,  accompanied  by  Mr.  McKenzie,  and  was 
just  passing  a  double  wood-sleigh  going  with  a  load  in  the  opposite  direction, 
when  one  Ellair  and  defendant  drove  up  behind  Potter  at  a  swift  gait,  and 
Ellair  drove  his  cutter  between  Potter  and  the  wood-sleigh.  Potter,  just  as 
Ellair  came  up  behind  him,  turned  his  head  to  the  left,  and,  seeing  Ellair, 
turned  his  horse's  head  a  little  to  the  right,  when  defendant  undertook  to 
drive  by  on  the  right  side,  and  struck  plaintiff's  horse  in  the  fore-leg,  near  the 
shoulder,  and  disabled  him,  so  that  his  cure  was  slow  and  not  complete.  The 
force  of  the  blow  threw  defendant's  cutter  over,  so  that  it  ran  some  distance 
on  the  right  runner,  and  then  upset.  The  transaction  appears  to  have  taken 
place  soon  after  the  police  had  stopped  the  racing  on  Cass  street,  which  is  al- 
lowed by  ordinance  to  continue  from  2  till  5  in  the  afternoon,  in  one  direction 
only.  Defendant  and  Ellair  had  been  racing  on  Cass  street,  and  came  down 
Clifford  street.  They  were  still  racing  at  a  speed  which  defendant  claims  was 
not  over  10  miles  an  hour,  but  which  the  other  witnesses  fix  at  about  double 
that  rate,  and  the  consequences  indicate  that  the  speed  was  considerable. 
Driving  beyond  six  miles  an  hour  is  forbidden,  except  on  the  Cass-avenue 
race-course.  There  was  no  testimony  on  either  side  tending  to  show  that 
Potter  saw  defendant,  or  had  any  reason  to  suppose  any  care  was  necessary 
to  avoid  him,  and  it  is  clear  from  the  proofs  that  he  had  reason  to  fear  a 
collision  with  Ellair.  The  whole  took  place  in  the  fraction  of  a  minute,  and 
the  passage  of  the  two  cutters  was  practically  simultaneous.  The  court  be- 
low gave  what  appear  to  have  been  the  charges  asked  by  defendant,  and  re- 
fused all  those  asked  by  plaintiffs,  and  the  jury  found  .for  defendant.  All  of 
these  charges  were  based  upon  a  theory  of  Potter's  negligence  as  one  of  the 
facts  open  to  the  jury,  and  a  somewhat  liberal  view  was  taken  of  defendant's 
rights  in  attempting  to  pass  him. 

There  was  no  testimony  which  in  any  way  tended  to  show  negligence  in 
Potter,  and  the  jury  should  have  been  so  instructed.  He  was  driving  quietly 
along  the  portion  of  the  street  he  was  bound  to  occupy  in  passing  a  coming 
team,  and  it  was  no  more  than  common  prudence  to  turn  out  even  more  than 
he  did  to  avoid  a  fast  horse  rushing  by  so  near  him  on  the  left.  If  he  had 
seen  both  cutters  bearing  down  on  him  from  behind,  he  could  not  be  held  neg- 
ligent in  taking  any  step  instinctively  which  he  had  no  time  to  consider;  but 
seeing  only  the  danger  on  the  one  side,  it  would  be  the  most  natural  thing  in 
the  world  to  seek  to  avoid  it.  But,  in  our  opinion,  a  wrong  view  was  taken 
of  the  whole  transaction,  the  charge  leaning  very  far  in  favor  of  defendant. 
No  notice  is  taken  of  the  illegality  of  fast  driving  and  of  racing  in  the  place, 
and  the  jury  were  told  that  Moran  was  not  liable  for  Ellair's  wrong.  The 
object  of  forbidding  fast  driving  in  city  streets  is  to  prevent  the  danger  of 
collisions,  which  are  very  likely  to  occur  on  thoroughfares.  Two  persons 
racing  make  a  plain  and  serious  danger  to  every  other  person  driving  along 
the  said  highway,  and  one  which  it  is  often  impossible  to  avoid.  It  is  itself 
an  act  of  such  negligence  as  to  make  the  racing  parties  responsible  for  a  col- 
lision caused  by  it.  In  our  opinion,  Ellair  and  Moran  had  no  right  to  subject 
Potter  to  the  peril  he  was  placed  in,  and  acted  at  their  own  peril,  unless  he 
was  plainly  at  fault  himself,  which  he  very  clearly  was  not.  All  of  the  re- 
quests of  plaintiffs  were  proper,  and  should  have  been  given.  As  they  fall 
within  the  principles  we  have  enumerated,  we  need  not  repeat  them  severally. 
The  rules  which  are  imposed  by  law  in  favor  of  personal  safety  to  avoid  dan- 
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gerous  casualties  ought  to  be  carefully  enforced.  City  streets  have  perils 
enough  to  passengers  when  rightly  used,  and  forbidden  perils  should  not  be 
encouraged,  or  allowed  to  do  mischief  without  responsibility  in  the  wrong- 
doers. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 


Detroit  Base-Ball  Club  v.  Deppebt. 

Filed  April  22,  1886. 

Injunction— JuRTSDicTioN— Nuisance. 

An  injunction  will  not  lie  to  restrain  one  from  erecting  and  nsing  a  platform 
overlooking  a  base-ball  ground  to  which  an  admission  fee  is  charged.  Gaupbiux, 
C.  J.,  dissenting. 

Appeal  from  superior  court  of  Detroit. 
John  A.  BelU  for  complainant  and  appellant. 
Geo.  X,  M.  Collier f  for  defendant. 

Sherwood,  J.  The  complainant  is  a  corporation,  organized  under  the  laws 
of  this  state  for  the  purpose  of  engaging  in  rowing,  fishing,  hunting,  and 
other  lawful  sporting  purposes,  and  to  promote  and  encourage  playing  the 
game  of  base-ball.  The  defendant  jives  in  the  city  of  Detroit,  residing  in  a 
house  upon  a  lot  which  he  owns,  and  upon  which  he  also  has  a  barn,  on  Brady 
street,  in  the  city.  The  complainant  occupies  under  a  lease  a  parcel  of  land 
adjoining  that  of  the  defendant,  and  which  is  inclosed  by  a  high  board  fence. 
This  place  is  called  "Recreation  Park,"  and  is  used  by  the  plaintiff  as  its  play- 
grounds, in  which  its  games  are  played  and  sports  conducted.  The  company 
is  a  member  of  the  National  Base  Ball  League,  which  consists  of  eight  clubs, 
each  of  which  plays  a  game  against  each  of  the  others.  At  the  games  in  the 
park  a  large  number  of  persons  are  usually  present,  and  an  admittance  fee  of 
50  cents  is  charged  by  the  company  to  those  who  are  not  members  of  the  club, 
and  good  accommodations  have  been  provided,  at  large  expense  to  the  club,  for 
the  use  of  spectators.  The  bill  of  complaint  states  that  the  club  had  several 
games  to  play,  under  engagements  made  with  other  companies,  at  the  park 
during  the  year  1885,  when  this  suit  was  commenced;  that  the  b^ise-ball 
season  begins  in  May,  and  continues  until  October,  in  each  year,  and  that 
during  the  season  56  games  are  played.  Complainant  further  avers  that  the 
expenses  of  the  club  are  over  83i000  per  month,  and  that  the  company  relies 
largely  upon  the  admittance  fees  to  defray  such  expense;  that  the  games  of 
the  club,  and  all  of  its  entertainments,  are  conducted  with  propriety,  and 
nothing  illegal  or  offensive  to  the  spectators  is  permitted,  and  their  games 
and  sports  have  the  confidence  and  support  and  patronage  of  the  public;  that 
the  club  has  used  every  reasonable  way  to  protect  itself  in  the  rightful  use 
and  enjoyment  of  the  property  used  by  it ;  that  for  this  purpose  the  fence  in- 
closure  has  been  made  nine  feet  high,  and  at  some  points,  where  persons  out- 
side have  annoyed  the  company,  and  damaged  it  by  attempts,  partially  suc- 
cessful, to  witness  the  games  without  paying  the  entrance  fee,  the  fence  and 
protecting  screens  have  been  made  much  higher. 

The  bill  then  alleges  that  the  defendant,  (using  the  language  of  the  com- 
plaint,) "(11)  one  John  Deppert,  Jr.,  has  constructed  upon  land  occupied  by 
him  on  the  south  side  of  Leland  street,  in  close  proximity  to  the  grounds  leased 
and  occupied  by  your  orator,  a  stand  for  the  accommodation  of  persons  who 
desire  to  see  the  games  played  on  the  grounds  of  your  orator.  (12)  That  said 
stand  is  erected  upon  the  roof  of  a  barn  or  other  building,  has  steps  leading  up 
to  it,  80  that  spectators  can  readily  have  access  thereto,  and  is  of  such  a  height 
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sa  to  overlook  the  grounds  of  your  orator,  and  give  the  persons  thereon  an  op- 
portunity to  witness  the  games  played  upon  said  grounds ;  that  said  stand  was 
erected  by  said  John  Deppert.  Jr.,  for  the  purpose  of  enabling  persons  whom 
he  might  admit  thereto,  to  witness  the  games  of  base  ball  played  on  said  rec- 
reation park  by  your  orator,  and  for  no  other  purpose.  (13)  That  said  stand 
had  been  heretofore  occupied  by  a  considerable  number  of  persons,  at  sundry 
And  divers  games  played  upon  the  grounds  of  your  orator,  during  the  season 
which  began  on  the  first  day  of  May,  1885,  the  number  of  persons  so  occupy- 
ing the  stand  reaching  from  twenty-five  to  one  hundred  at  each  game.  (14) 
That  an  admission  fee  is  generally  charged  to  such  sUxnd  by  the  said  defend- 
ant, but  the  fee  so  charged  is  much  less  than  that  charged  by  your  orator,  so 
that  your  orator  is  deprived  of  profits  which  would  otherwise  inure  to  it  in 
the  legitimate  use  of  its  property.  (15)  That»  although  requested  so  to  do  by 
your  orator,  said  John  Deppert,  Jr,,  refuses  to  refrain  from  using  said  stand 
for  the  purpose  of  enabling  spectators  to  witness  therefrom  the  games  played 
upon  the  grounds  of  your  orator;  that  he  keeps  said  stand  upon  his  premises, 
ready  for  use  whenever  a  game  is  played  by  your  orator,  and  threatens  so  to 
use  said  stand  whenever  a  game  is  played  hereafter  by  your  orator;  an4  that 
your  orator  is  informed  and  believes,  and  charges  the  fact  to  be,  that  said  de- 
fendant is  financially  wholly  irresponsible;  that  the  nuisance  to  your  orator 
flo  maintained  by  him  is  a  constantly  recurring  one,  and  your  orator  has  no 
adequate  remedy  at  law."  The  bill  prays  that  the  defendant  may  be  perpet- 
ually enjoined  from  making  the  use  of  his  buildings  and  premises  in  the  man- 
ner alleged  by  complainant  to  be  injurious  to  its  interest,  and  for  general  re- 
lief. 

The  answer  admits  substantially  the  averments  contained  in  the  bill,  as 
above  stated,  except  as  contained  in  the  foregoing  paragraphs  numbered  11, 
12,  13,  14,  and  15.  and  further  says  that  the  erection  of  the  high  board  fence 
has  seriously  damaged  his  premises,  and  that  the  ball  plays  have  seriously  in- 
jured the  quiet  use  of  his  premises,  and  that  both  are  an  intolerable  nuisance; 
that  the  members  of  the  company,  when  playing,  frequently,  in  pursuit  of  the 
ball,  trespass  upon  defendant's  premises,  and  that  often  he  has  been  obliged 
to  call  to  his  aid  the  police  to  quell  fights  and  brawls  of  the  roughs  who  as- 
semble there  to  witness  the  games,  and  he  is  greatly  disturbed  in  the  peace- 
able possession  of  his  property  thereby;  that  paragraphs  11,  12,  13,  and  14 
are  admitted,  except  so  far  as  they  allege  his  stand  was  erected  for  any  un- 
lawful purpose,  or  to  the  injury  of  complainant,  and  as  to  these  averments 
they  are  denied.  He  further-  states  in  his  answer  that  he  erected  his  barn, 
and  the  stand  on  the  roof,  and  that  at  times  his  friends  congregated  there, 
and  that  he  sells  refreshments  there;  that  the  premises  belong  to  him;  that 
the  erections  thereon  have  been  examined  by  the  board  of  building  inspectors 
of  the  city,  and  pronounced  safe  and  secure;  that  he  uses  his  premises  at 
times  for  the  purposes  of  amusement,  and  as  a  means  of  revenue  for  the  sale 
of  refreshments ;  and  that  he  has  the  legal  right  so  to  do,  so  long  as  he  obeys 
the  laws;  that  he  erected  the  stand  only  when  the  high  board  fence  was  erected 
so  as  to  disturb  him  in  his  rights  to  enjoy  his  property  and  the  pure  air  and 
unobstructed  views  in  the  outlook,  equally  with  his  neighbors;  and  he  admits 
that  he  does  refuse  to  accede  to  the  request  of  the  complainant  to  refrain  from 
the  use  of  his  premises  to  gratify  the  pleasure  of  his  neighbors  and  friends, 
in  the  manner  above  stated.  He  further  denies  that  he  is  irresponsible  or 
insolvent,  and  expressly  avers  that  he  is  worth  over  83,000.  over  and  above 
all  exemptions  in  real  and  personal  property.  He  also  denies  his  property,  or 
the  use  he  makes  of  it,  is  a  nulsanoe,  and  insists  that  if  defendant  has  any 
grievance,  as  alleged  in  the  bill  set  forth,  its  remedy  is  perfect  at  law.  The 
answer  was  sworn  to  by  the  defendant. 

The  cause  was  heard  on  pleadings  before  Judge  Chifman  in  the  superior 
court  of  Detroit,  who  dismissed  the  complainant's  bill,  with  costs. 
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We  think  the  case  was  correctly  decided,  and  the  decree  entered  is  right. 
It  does  not  appear  that  the  complainant  enjoyed  any  exclusive  franchises 
emanating  from  the  legislature,  or  under  any  provision  of  the  charter  or  by- 
laws of  the  city,  or  under  any  resolution  or  other  action  of  the  city  counseU 
in  the  use  it  made  of  the  park,  or  that  it  had  any  right  to  control  the  use,  in 
any  manner,  of  the  adjoining  property.  Neither  does  it  show  that  any  per- 
sons visiting  the  refreshment  stand  of  the  plaintiff  would  have  otherwise 
paid  the  admittance  fee  and  enterjed  the  complainant's  park,  or  that  the  de- 
fendant in  any  manner  prevented  them  from  so  doing  if  they  wished.  It  is 
difficult  to  see  how  the  complainant  has  been  pecuniarily  injured,  and  this  is 
the  grievance  of  the  complaint ;  but  if  it  has,  the  remedy  at  law  is  entirely 
adequate.  Courts  cannot  limit  the  extent,  up  or  down,  to  which  a  man  may 
enjoy  his  property;  and  if  he  goes  higher  than  his  neighbor,  so  long  as  he 
does  not  interfere  with  the  rights  of  others,  or  injure  his  neighbor,  he  sub- 
jects himself  to  no  liability. 

The  decree  must  be  affirmed,  with  costs. 

Morse  and  Champlin,  JJ.,  concurred. 

Campbell,  C.  J.,  {dissenting,)  1  think  that  the  case  before  us  is  one  where 
the  equitable  remedy  is  the  only  adequate  one,  and  that  complainant  should 
not  be  turned  over  to  a  multiplicity  of  suits  at  law.  The  action  of  the  de- 
fendant amounts  to  a  private  nuisance,  of  a  provoking  as  well  as  serious  nat- 
ure. Giving  to  every  land-owner  tlie  largest  liberty  in  the  reasonable  use  of 
his  own  premises,  there  is  no  principle  which  will  justify  him  in  resorting  to 
measures  which  are  calculated  and  designed  to  annoy  his  neighbors,  as  well 
as  to  reap  a  profit  from  their  property.  The  law  has  never  defined  nuisances  in 
such  a  way  as  to  be  exhaustive,  for  the  plain  reason  that  perverse  ingenuity 
can  readily  devise  new  means  of  harm.  The  general  maxim  is  that  every 
one  should  so  use  his  own  as  not  to  injure  his  neighbor,  and  acts  that  are  cal- 
culated and  intended  to  provoke  or  inconvenience  others  are  open  to  remedy 
if  appreciably  serious.  There  are  abundant  cases  where  the  grievance  is  real 
and  severe,  for  which  a  judgment  in  damages  would  be  ho  redress.  There 
are  some  cases  where  a  habit  of  impertinent  inquisitiveness  and  meddling 
has  laid  the  offender  open  to  criminal  punishment  as  a  common  nuisance. 
All  of  the  rules  of  law  made  to  redress  offensive  invasions  of  private  property 
and  rights,  short  of  trespass,  go  upon  the  theory  that  conduct  tending  to 
great  provocation,  unless  checked  by  civil  remedies,  may  lead  to  disturbance. 
The  present  case  does  not  differ  in  principle  from  any  other  where  exhibi- 
tions are  profitable,  and  the  profits  are  secured  to  the  owners.  This  nui- 
sance is  one  which  is  chiefiy  obnoxious  from  its  repetition  and  continuanccr 
and  I  think  should  be  restrained  by  injunction. 


House  v.  House. 

Piled  April  22,  1886. 

Evidence — Pbivileokd  Communication — Conyebsation  in  Pbsbkncs  of  Attobnet. 
The  repetition  of  a  conversation  previously  held  between  two  persons  in  the  pres- 
ence of  an  attorney,  to  whose  office  they  had  gone  in  order  to  have  a  paper  pre- 
pared in  connection  with  the  subject  of  the  conversation,  is  admissible  in  evidence 
as  testified  to  bv  the  attorney  against  one  of  the  parties,  such  conversation  not  be> 
ing  a  privileged  communication.^ 

Error  to  Isabella. 

B,  D.  Wheaton,  for  plaintiff.    Dodds  Bros.,  for  defendant  and  appellant. 


^  See  note  at  end  of  case. 
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Campbell,  C.  J.  Plaintiff  and  his  brother,  Alfred  House,  sons  of  defend- 
ant, being  entitled  to  legacies  from  their  grandmother's  estate  in  England, 
had  made  arrangements  to  have  tl^eir  money  remitted  to  them  severally  by 
drafts.  About  the  time  these  were  to  arrive  from  England,  they  went  to  the 
office  of  William  N.  Brown,  of  Mt.  Pleasant,  and  employed  him  to  draw  a 
power  of  attorney  to  defendant  to  indorse  the  drafts  and  receive  the  money, 
which  he  did.  Plaintiff  sued  his  father  for  the  sum  remitted  in  his  favor, 
and  in  the  court  below  recovered  the  full  amount.  Alfred  swore  that  before 
they  went  to  have  the  paper  prepared  they  had  concluded  to  give  the  money 
to  defendant,  and  that  while  in  Mr.  Brown's  office  they  had  a  conversa- 
tion in  his  presence  in  which  plaintiff  said  that  his  father  was  an  old  man, 
and  had  worked  hard,  and  had  a  large  family,  and  that  he  was  glad  he  was 
able  to  help  his  father  by  giving  him  that  amount.  This  plaintiff  denied, 
and  no  third  person  was  present  but  Brown,  as  defendant  was  not  there,  and 
received  the  power  subsequently.  Mr.  Brown  being  called  to  testify  concern- 
ing the  conversation  in  his  office,  objection  was  made,  and  it  was  ruled  out 
as  a  privileged  communication.  This  is  the  only  question  in  the  case,  the 
jury  finding  for  plaintiff.    Defendant  brings  error. 

There  is  nothing  in  the  case  to  make  this  a  privileged  communication.  It 
took  place  with,  as  well  as  in  presence  of,  a  third  person,  who  testified  con- 
cerning it.  It  was  not  a  communication  made  for  the  purpose  of  obtaining 
legal  advice  upon  plaintiff's  business  or  interests.  There  appears  to  have 
been  neither  confidential  dealing  nor  confidence  concerning  any  professional 
business.  It  falls  outside  of  any  known  rule,  and  is  within  previous  decis- 
ions of  this  court.  Alderman  v.  People,  4  Mich.  414;  Hartford  Fire  Ins.  Co. 
V.  Reynolds,  36  Mich.  602. 

The  testimony  was  competent.  The  judgment  must  be  reversed,  with 
costs,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 

NOTE. 

For  a  discussion  of  the  question  of  privileged  communications  between  attorney 
and  client,  what  are  privileged  communications,  etc.,  see  Romberg  v.  Hughes,  (Neb.) 
26  N.  W.  Rep,  361,  and  note,  354 ;  Brigham  v.  McDowell,  (Neb.)  27  N.  W.  Rep.  384,  and 
note,  390. 

It  was  held  in  the  case  of  Shaffer  y.  Mink,  (Iowa,)  14  N.  W.  Rep.  726,  that  statements 
made  in  the  presence  and  hearing  of  counsel,  but  not  to  him,  are  not  privileged  com- 
munications. 


Union  Mxjt.  Fibk  Ins.  Co.  v.  Pagb. 

Filed  April  22, 1886. 

JusncB  OF  Peace— Sbrvicb  of  Summonb—Pabty  Intxbebted. 

It  is  the  duty  of  a  justice  of  the  peace  who  authorizes  a  private  individual  to 
serve  a  summons  to  assure  himself  tnat  such  person  is  not  interested  in  the  case. 
A  failure  herein  ousts  him  of  jurisdiction  of  the  case  after  a  summons  in  this  re- 
spect improperly  served.  • 

Error  to  Kent. 

Harvey  Joslin,  for  plaintiff  and  appellant.  Thomas  B.  Wilson  and  Maker 
(§  Felker,  for  defendant. 

Chamflin»  J.  Plaintiff  commenced  suit  against  defendant  in  justice's 
court  by  summons  directed  "to  any  constable  of  said  county,  or  other  compe- 
tent person."  This  summons  was  served  by  N.  H.  Coleman,  who  does  not 
appear  to  have  been  a  constable,  who  made  affidavit  of  service.  No  authori- 
zation or  authority  for  him  to  serve  the  summons  was  indorsed  on  the  writ. 
The  defendant  appeared  specially,  and  objected  to  the  jurisdiction,  among 
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other  reasons,  because  tlie  person  who  served  the  summons  in  the  cause  was 
at  the  time  of  such  service  interested  in  the  result  of  the  suit;  and,  in  sup- 
port of  the  objection,  she  filed  her  affidavit  to  the  effect  that  the  suit  was 
brought  to  collect  an  assessment  laid  by  the  company  for  payment  of  losses 
and  othej:  liabilities  and  expenses  of  the  company,  and  for  the  collectioD  of 
10  per  cent,  of  said  assessment,  to  be  paid  to  the  secretary  and  treasurer  of 
said  company  for  his  services  in  making  collections;  that  Nelson  H.  Coleman 
was  secretary  and  treasurer  of  said  company,  and  was  such  when  he  served 
the  summons,  and  was  at  that  time  directly  interested  in  the  result  of  the 
suit.  The  justice  overruled  the  objection,  and  defendant  refused  to  plead, 
and  withdrew  from  the  case.  The  plaintiff  obtained  a  judgment,  and  de- 
fendant brought  the  case  by  certiorari  to  the  circuit  court,  where  the  judg- 
ment was  reversed.    Plaintiff  brings  the  case  here  by  writ  of  error. 

The  justice,  in  his  return,  upon  this  point  says:  ''Before  issuing  the  sum- 
mons in  said  cause,  N.  H.  Coleman  was  sworn  before  me  as  to  his  compe- 
tency to  serve  the  same,  and  said  he  was  of  lawful  age,  and  a  citizen  of  the 
state,  and  a  resident  of  the  city  of  Grand  Rapids,  and  that  he  had  no  direct 
interest  in  the  result  of  said  suit;  that  he  was  at  work  for  said  company  by 
the  day,  for  wages.  He  gave  no  evidence  upon  the  subject  of  whether  or  not 
he  held  any  office  in  said  company  at  the  time.  Nothing  was  then  testified 
to  about  his  being  secretary  or  treasurer  of  said  company."  This  showing, 
upon  the  face  of  it,  does  not  show  Coleman  to  be  a  competent  person.  The 
statement,  "that  he  had  no  direct  interest  in  the  result  of  said  suit"  left  an 
inference  that,  indirectly,  he  was  interested.  The  statute  requires  that  he 
shall  not  be  interested  in  the  suit.  This  statement  was  taken  before  the  sum- 
mons was  issued.  On  the  return-day  proof  by  affidavit  was  filed,  showing 
not  only  that  Coleman  was  interested  in  the  suit,  but  that  he  was  an  officer 
of  the  corporation.  It  was  the  duty  of  the  justice  to  investigate  and  deter- 
mine the  truth  of  these  charges:  and  without  contradiction  or  investigation, 
and  adverse  determination,  they  must  be  taken  as  true,  and  he  was  com- 
pletely ousted  of  jurisdiction.  That  he  never  acquired  jurisdiction  because 
Coleman's  authority  to  serve  the  summons  was  not  indorsed  on  such  process 
was  fully  discussed  and  decided  in  the  case  of  Moore  v.  Rasch,  23  N.  Vf.  Kep. 
456.  at  the  April  term  of  1885. 

The  judgment  must  be  affirmed,  with  costs  of  both  courts. 

Campbell,  C.  J.,  and  Shebwood,  J.,  concurred.    Mobse,  J.»  did  not  sit. 


Union  Mut.  Fibe  Ins.  Co.  v.  Spaulding, 

Filed  April  22,  1886. 

Fire  Insubancb— Mutual  Company— Surrender  of  Policy— Pre-existino  Deficiency 
OF  CJoMPANY— Liability  of  Member. 

After  payment  of  all  his  outstanding  dues,  and  the  surrender  of  his  policy  in  good 
faith,  a  member  of  a  mutual  insurance  company  is  not  subject  to  an  assessment 
for  contribution* to  make  good  a  deficiency  of  the  company,  existing,  but  not  dis- 
covered, before  such  surrender. 

Case  made  from  Kent. 

Harvey  Joslin,  for  plaintiff  and  appellant.  Maker  &  Felker,  for  defend- 
ant. 

Campbell,  C.  J.  Defendant  was  sued  as  a  member  of  the  Mutual  Insur- 
ance Company,  which  is  plaintiff,  for  the  proportion  calculated  according  to 
his  premium  note  on  an  assessment.  He  surrendered  his  policy.  May  1, 1884, 
and  on  that  day  paid  $100,  which  was  his  full  proportion  of  the  only  assess- 
ment then  outstanding,  and  that  assessment;  htid  been  called  for  $19,759.86, 
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which  covered  all  losses  existing  at  the  time  it  was  made,  and  a  farther  sum 
of  $1,683.99  for  estimated  expenses  and  shortages.  In  November,  1884,  a 
deficiency  of  $3,791.98  remained  unpaid  on  this  assessment,  in  addition  to  a 
further  loss  claim  of  $1,094,  and  a  new  assessment  of  between  $7,000  and 
and  $8,000  was  made  to  provide  for  this  deficiency.  Defendant  was  notified, 
but  refused  to  pay.  Some  questions  arose  upon  the  regularity  of  the  assess- 
ments, but  they  are  not  important,  as  we  consider  the  facts.  Facts  are 
fully  found  and  judgment  was  given  below  in  favor  of  defendant  on  the 
merits. 

The  statute  leaves  the  relations  and  liabilities  of  members  to  be  governed 
by  the  charter  in  most  respects.  The  charter  of  this  company  provides  that 
any  member  may  withdraw,  on  application  to  the  secretary,  by  surrendering 
his  policy,  "and  paying  to  the  secretary  his  proportion  of  all  assessments  to 
which  this  company  is  liable  at  the  time  of  withdrawal."  The  by-laws  con- 
tain the  same  provision  in  slightly  different  words:  "By  paying  his  propor- 
tion of  all  assessments,  if  any,  at  the  time  of  his  withdrawal." 

There  can  be  no  doubt  on  the  findings  that  defendant  did  pay  in  full  all  that 
was  his  proportion  of  any  existing  losses  of  the  company,  as  well  as  of  any 
assessment  levied.  Whatever  losses  subsequently  arose  from  failures  to  col- 
lect, or  from  any  other  cause,  were  not  existing  losses.  He  was  very  clearly, 
we  think,  within  the  language  of  the  charter  and  by-laws.  The  purpose  of 
a  surrender  is  undoubtedly  to  cut  off  all  future  relations  between  the  parties. 
This  subject  was  within  the  contemplation  of  everyone  when  the  charter  was 
drawn  and  when  defendant  became  insured.  It  is  a  customary  and  reason- 
able arrangement.  There  would  be  no  object  in  providing  for  a  surrender 
which  would  continue  to  be  of  no  avail  so  long  as  any  default  might  exist  on 
the  part  of  any  other  member.  A  complete  collection  of  the  assessment  may 
never  be  made,  and  no  one  can  ever  tell,  on  such  a  condition,  when  his  mem- 
bership ceases. 

There  may  be  circumstances  which,  by  reason  of  fraud  or  serious  error, 
might  render  a  surrender  inoperative.  But  it  can  never  be  presumed  that 
serious  deficiencies  will  arise  in  a  well-managed  company,  and  such  a  possi- 
bility cannot  destroy  a  sunender  in  good  faith.  That  is  an  arrangement 
whereby  the  company  discharges  the  member  from  his  relations,  and  there  is 
no  legal  objection  to  it.  The  withdrawal  of  membership  is  directly  sanc- 
tioned by  recognitions  in  the  statute  under  which  plaintiff  was  organized. 
How.  St.  §  4254. 

The  New  York  court  of  appeals,  in  Hyde  v.  Lynde^  4  N.  Y.  387,  recognized 
the  finality  of  such  a  surrender,  where  it  was  afterwards  ascertained  that 
claims  were  good  for  previous  contested  losses  which  were  not  calculated  in 
the  terms  of  surrender.  It  is  there  clearly  explained  that  the  purpose  of  the 
transaction  is  to  put  an  end  to  all  future  liability,  and  that  it  should  not  be 
impeached  unless  for  fraud  or  mistake.  We  think  the  doctrine  is  fair  and 
reasonable.    The  court  below  was  of  this  opinion. 

The  judgment  must  be  afi^med,  with  costs. 

Sherwood  and  Champlin,  JJ.,  concurred.    Mobse,  J.,  did  not  in  this  case. 


Labbau  9.  Labeau  and  others. 

Filed  April  22,  1886. 

CosTB-^iBcurr  Coubt— Gabs  Rbmovkd  from  Jubticb'b  Coubt — Title  to  Rbal  Pbop- 

IRTY. 

The  party  at  whose  instance  a  cause  is  removed  firom  a  jostice's  court  on  account 
of  title  to  real  x)roperty  being  involved,  will  not,  in  all  cases,  be  taxed  with  costs, 
unless  his  title  is  necessarily  in  the  case,  or  successfully  interposed  in  the  trial,  and 
whether  he  is  or  is  not  successful  in  the  action. 
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Error  to  Monroe. 

Oouvemeur  Morris,  for  plaintiff.  J.  R.  Grosvenor  and  C  A.  Golden^  for 
defendants  and  appellants. 

Sherwood*  J.  The  plaintiff  sued  the  defendants  in  a  plea  of  trespass  be- 
fore a  justice  of  the  peace  in  Monroe  county  for  an  alleged  injury  to  land. 
The  declaration  averred  the  title  of  the  land  to  be  in  the  plaintiff,  describing 
It.  On  the  return-day  the  defendants  appeared,  and  pleaded  to  the  declara- 
tion the  general  issue,  and  gave  notice  that  the  land  upon  which  the  al- 
leged trespasses  were  committed  was  the  close  or  freehold  of  the  defendant 
Adolphus  Labeau,  and  that  the  acts  done  thereon  complained  of  were  the 
lawful  acts  of  the  defendants.  The  defendants  also  accompanied  their  plea 
and  notice  with  the  bond  required  by  statute,  rendering  it  necessary  in  such 
case  for  the  justice  to  certify  the  issue  thus  found  to  the  circuit  court  for  the 
county  for  trial.  The  case  was  subsequently  tried  in  the  Monroe  circuit,  be- 
fore a  jury,  upon  the  issue  found,  and  upon  the  trial  the  plaintiff,  in  support 
of  his  claim,  introduced  testimony  tending  to  show  title  in  fee  in  himself  to 
the  premises  where  the  alleged  trespass  was  committed,  and,  as  a  part  of  his 
proofs,  introduced  a  warranty  deed  running  to  himself  of  the  same.  It  also 
appeared  In  the  plaintiff^s  testimony  that  Isaac  Dene  had  a  life-estate  in  the 
land  for  himself  and  wife,  and  that  the  plaintiff  swore  he  was  in  posses- 
sion of  the  land,  working  it  on  shares  for  Mrs.  Dene,  who  also  lived  upon  the 
same.  The  defendant  was  also  sworn  in  the  case,  and  gave  testimony  in  re- 
lation to  the  alleged  trespass.  The  court  held  that  the  property  injured  was 
the  common  property  of  the  plaintiff  and  Mrs.  Dene;  that  plaintiff  was  her 
tenant;  and,  arresting  the  proofs  when  this  appeared,  directed  a  verdict  for 
the  defendants;  and  thereafter  judgment  was  entered  in  due  form  for  the  de- 
fendants, and  against  the  plaintiffs,  for  cash,  to  be  taxed.  This  judgment 
was  entered  on  the  eighteenth  of  September,  1885,  and  an  order  was  at  the 
time  granted  extending  time  for  plaintiff  to  enter  motion  for  a  new  trial- 

On  the  twenty-fifth  of  September  the  circuit  judge  made  and  filed,  under 
the  statute,  a  certificate  that  the  title  to  lands  did  not  come  in  question  upon 
the  trial.  To  this  certificate,  and  the  entry  thereof,  the  defendants  objected 
for  the  reason  that  the  title  to  land  did  come  in  question  upon  the  trial,  and 
that  the  entry  of  the  certificate  is  not  supported  by  the  pleading  and  proofs  in 
the  case.  This  objection  was  filed  on  the  fifth  day  of  November,  1885,  and  on 
the  twenty-seventh  of  the  same  month  the  circuit  judge  ordered  the  judg- 
ment entered  on  the  verdict  to  be  vacated,  so  far  as  relat^  to  costs,  and  modi- 
fied so  as  to  give  costs  to  plaintiff. 

This  was  error,  and  to  correct  which  the  defendants  bring  the  case  into 
this  court.  The  circuit  judge  took  his  final  actions  in  the  case  under  the 
impression,  undoubtedly,  that  unless  the  defendants'  title  of  which  he  gave 
notice  was  necessarily  in  the  case,  or  was  sucessfuUy  interposed  upon  the 
*  trial,  the  defendants,  even  though  they  prevailed  in  the  suit,  would  not  be 
entitled  to  their  costs ;  but  this  is  not  the  correct  construction  of  the  statute. 
See  How.  St.  §  6879.  The  declaration  averred  title  in  fee  and  possession  of 
the  locus  in  quo  in  the  plaintiff,  and  gave  a  description  of  the  land.  The  de- 
fendants denied  this  title,  and  expressly  averred  that  the  freehold  was  in 
one  of  the  defendants,  and  that  both  entered  upon  the  premises  in  question 
lawfully  and  by  lawful  right.  It  is  difficult  to  see  how  the  title  could  be 
more  directly  put  in  issue  under  the  pleadings. 

Upon  the  trial  the  plaintiff  offered  in  evidence  the  conveyance,  with  war- 
ranty, under  which  he  claimed.  This  was  properly  done,  and  the  evidence 
had  to  be  passed  upon  by  the  jury  under  proper  instructions  from  the  court, 
and  thus  was  brought  in  issue,  upon  both  the  plefuiings  and  the  proofs,  the 
title  of  the  plaintiff  to  the  land  upon  w^hich  the  injury  is  alleged  to  have  been 
committed,  and  the  judge's  certificate  holding  otherwise  must  be  vacated, 
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and  judgment  re-entered  in  the  circuit  court  allowing  defendants  to  recover 
their  costs.     The  statute  is  imperative,  under  the  circumstances.    Defend- 
ants will  also  recover  their  costs  in  this  court. 
(The  other  justices  concurred.) 


Williams  v.  Mears  and  othera. 
Filed  April  22,  1886. 

1.  Taxation — Illegality— Evidence — Undbbstanding  between  Supebvisobs  of  Town- 

ship. 

The  testimony  of  a  supervisor,  in  proof  of  the  illegality  of  a  tax,  that,  by  a  gen- 
eral understanding  of  the  supervisors,  the  valuation  or  equalization  in  the  year 
referred  to  was  50  per  cent,  of  the  true  valuation  of  tlie  property,  is  not  admissible. 

2.  Same— Levy— Authobity  of  Supebvisobs— Vote  of  Township. 

There  was  not  in  1866,  and  is  not  now,  any  law  to  authorize  the  super\'isor8  of  a 
town  to  levy  a  tax  for  township  purposes,  without  the  same  has  been  first  voted 
at  a  legal  meeting  of  the  quallhed  electors  of  the  township;  or  by  the  township 
board,  where  the  qualified  electors  have  neglected  or  refused  to  vote  the  necessary 
sums  for  defraying  the  ordinary  expenses  of  the  townsliip. 

3.  Same— Evidence— Matteb  of  Recobd— Vote  of  Township. 

The  vote  of  the  qualified  electors  of  a  township,  or,  in  default  thereof,  the  vote 
of  the  township  board,  to  levy  a  tax  for  defraying  the  ordinary  expenses  of  the 
township,  is  a  matter  of  record,  and  in  a  court  of  justice  should  be  proved  by  such 
record. 

Error  to  Monroe. 

B.  Baldwin  and  I.  G.  Humphrey,  for  plaintiff  and  appellant.  Burton 
I^arker,  for  defendants. 

Champlin,  J.  Plaintiff  brought  ejectment  to  recover  two  parcels  of  land 
^situated  in  the  township  of  Bedford,  in  the  county  of  Monroe.  On  the  trial 
she  introduced  deeds  showing  a  chain  of  title  from  the  United  States  to  plain- 
tiff before  the  commencement  of  suit.  The  defense  relied  on  was  a  deed  from 
the  auditor  general  of  the  state  of  Mickigan,  executed  in  1869,  upon  a  sale  of 
delinquent  taxes  for  the  year  1866  assessed  upon  the  lands  in  question.  In 
order  to  prove  that  the  taxes  for  the  year  1866  were  illegal,  the  plaintiff 
placed  upon  the  stand  one  Michael  Fhaelon,  who  testified  that  he  was  a  super- 
visor, in  1866,  of  the  Second  ward  of  the  city  of  Monroe.  Counsel  for  plain- 
tiff then  offered  to  show  by  this  witness  that,  by  a  general  understanding  of 
the  supervisors,  the  valuation  or  equalization  in  the  year  1866  was  50  per 
cent,  of  the  true  valuation  of  the  property,  which  offer  the  court  denied,  and 
plaintiff's  counsel  excepted. 

The  proffered  proof  was  properly  rejected.  The  offer  was  ambiguous.  If 
it  referred  to  an  equalization  by  the  board  of  supervisors,  the  only  body  at 
that  time  authorized  to  equalize  the  assessment  rolls  of  the  several  towns,  if 
established  by  proof,  the  result  would  not  injuriously  affect  the  tax,  because, 
if  the  reduction  was  uniform,  the  proportionate  burden  would  be  the  same. 
And  such  would  be  the  case,  also,  if  all  the  supervisors  in  the  county  agreed 
that  they  would  assess  property  uniformly  at  50  per  cent,  of  its  value.  Coun- 
sel for  plaintiff  suggests  in  his  brief  that,  inasmuch  as  the  board  of  super- 
visors can  only  equalize  the  valuation  of  the  real  estate,  if  the  valuation  was 
increased  by  the  board,  that  then  the  real  estate  would  have  to  bear  an  in- 
creased burden  by  reason  of  the  personal  estate  being  assessed  at  one-half  its 
value.  But  nothing  in  this  record  shows  that  the  township  of  Bedford  had 
an  increased  valuation  laid  upon  it  when  equalized  by  the  board.  Indeed,  the 
record  is  silent  as  to  there  having  been  any  personal  property  assessed  in  the 
town.     The  testimony  of  this  witness  was  properly  excluded. 

Plaintiff's  counsel  introduced  in  evidence  the  book  of  records  of  the  town- 
ship of  Bedford,  purporting  to  contain  the  records  of  the  proceedings  of  the 
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township  meetings  and  doings  of  the  township  board  from  April  1,  1850,  to 
March  28,  1876,  to  prove  that  no  tax  for  township  purposes  had  been  voted 
for  the  year  1866.  ^e  also  introduced  testimony  tending  to  show  that  there 
was  spread  upon  the  assessment  roll  of  the  township  for  the  year  1866,  for 
township  purposes,  6276,  and  the  same  being  ordered  pro  rata  upon  all  the 
several  valuations  of  property  on  said  roll,  including  the  premises  in  ques- 
tion, and  for  which  the  same  was  returned  and  sold.  After  the  counsel  for 
plaintiff  again  rested  his  case,  the  court  suggested  to  defendant's  attorney 
that,  "if  there  appears  on  the  record  accounts  audited  by  the  town  board  be- 
tween March,  1865,  and  November,  1866,  of  an  amount  near  to  the  S264  raised 
for  township  purposes,  1  shall  hold  that  the  supervisor  might  assess  it  in  1866 
without  a  vote  of  the  board."  Thereupon  the  attorney  for  defendant  read 
from  the  records  of  said  township  the  following  portion  of  record  for  the  year 
1865,  the  amounts  allowed  by  town  board  aggregating  $263.67.  The  date  of 
the  meeting  at  which  they  were  allowed  did  not  appear,  but  the  record  of 
which  immediately  precedes  the  annual  township  meeting  of  1865  on  said 
record  book.  Both  the  suggestion  and  the  evidence  so  introduced  were  ex- 
cepted to  by  plaintiff's  counsel.  And  plaintiff's  counsel  requested  the  court 
to  charge  the  jury  as  follows :  " There  being  no  record  of  any  vote  at  the  town 
meeting,  or  any  vote  of  the  town  boaixl,  of  any  sum  for  township  purposes, 
such  tax  is  illegal  and  void,  and  therefore  said  tax  title  is  void."  Which  re- 
quest was  refused,  and  the  court  charged  the  jury  that  the  tax  deed  was 
prima  facie  evidence  of  title,  and  of  the  regularity  of  all  proceedings ;  that 
there  might  have  been  rejected  taxes,  or  taxes  uncollected  on  personal  prop- 
erty, or  the  township  might  have  owed  debts,  payable,  by  a  vote  of  the  town 
in  a  former  year,  in  the  year  1866;  and  he  further  charged  the  jury  that,  if 
there  were  debts  existing  against  the  township  in  1860,  1861,  1862, 1863,  or 
any  other  time  within  a  reasonable  time,  there  would  a  presumption  arise 
that  the  sum  assessed  for  township  purposes  might  be  for  either  of  such  pur- 
poses,  which  it  would  be  the  duty  of  the  plaintiff  to  disprove  or  repel.  He 
also  charged  the  jury  that,  if  the  township  board  had  audited  claims  against 
the  township,  the  presumption  was  that  the  clerk  certified  them  to  the  super- 
visors, and  that  would  make  a  legal  tax.  The  taxes  of  1866  were  assessed 
and  levied  under  the  Statutes  of  1853,  as  amended  in  1858. 

There  was  not  at  that  time,  nor  is  there  now,  any  law  which  authorized  the 
supervisors  of  a  town  to  levy  a  tax  for  township  purposes  without  the  same 
had  been  first  voted  at  a  legal  meeting  of  the  qualified  electors  of  the  town- 
ship; or  by  the  township  board,  where  the  qualified  electors  had  neglected  or 
refused  to  vote  such  sum  or  sums  as  were  necessary  to  defray  the  ordinary  ex- 
penses of  the  township;  and  in  either  case  such  vote  would  be  matter  of  rec- 
ord, and  should  be  shown  by  the  township  records.  Proceedings  by  which 
taxes  are  voted  cannot  be  left  in  parol;  and,  if  the  records  do  not  disclose  the 
fact  that  the  proper  authority  voted  to  raise  money  to  defray  the  expenses  of 
the  township,  taxes  levied  for  that  purpose  by  the  supervisor  would  be  illegal, 
and  no  presumption  arises,  in  the  absence  of  such  vote  appearing  upon  the 
record,  that  it  was  had  or  taken.  In  Moser  v.  Whiter  29  Mich.  59,  Mr.  Jus- 
tice Campbell  said:  "Every  essential  proceeding  in  the  course  of  a  levy  of 
taxes  must  appear  in  some  written  and  permanent  form  in  the  records  of  the 
bodies  authorized  to  act  upon  them.  Such  a  thing  as  a  parol  levy  of  taxes  is 
not  legally  possible  under  our  laws."  In  Maxwell  v.  Paine,  63  Mich.  30,  S. 
C.  18  N.  W.  Rep.  546,  it  was  held  that  the  absence  from  the  record  of  neces- 
sary action  by  the  corporate  authorities  might  be  proved  by  the  testimony  of 
a  witness  who  had  examined  the  records,  and  who  could  testify  that  the  rec- 
ords failed  to  show  such  action,  and  the  records  themselves  neisd  not  be  pro- 
duced for  that  purpose. 

In  this  case  the  records  of  the  township  meetings,  and  of  the  township 
board,  from  April,  1850,  to  March  28, 1876,  were  introduced  to  show  that  no 
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sum  for  township  purposes  for  the  year  1866  had  been  voted  or  authorized. 
The  records  disproved  the  fact  that  the  levy  of  the  tax  for  township  purposes 
Avas  authorized,  and  necessarily  rendered  the  tax  Illegal,  and  the  tax  deed 
must  be  held  invalid,  and  the  court  should  so  have  instructed  the  jury.  On 
the  contrary,  however,  the  court  charged  the  jury  that  no  evidence  wha£ever 
had  been  Introduced  to  overcome  the  prima  facie  case  made  by  the  tax  deed. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 


PlfcBSON  D.  SPAULDixra. 

Filed  April  22,  1886. 

Am UM WlT—COMMON  GOTTHIB— RSCOYSBY. 

An  action  upon  the  common  counts  in  oMumpsU  for  what  is  due  on  a  contrael 
performed  on  the  plaintiflTs  part,  cannot  reach  anything  but  money  due. 

Error  to  St.  Joseph. 

3.  B.  &  L,  F.  Andi'ews  and  Howell,  Carr  dk  Barnard,  for  plalntilf.  S.  Jf. 
Canstantine  and  Howard  <§  RooSy  for  defendant  and  appellant. 

Campbell,  C.  J.  This  is  an  action  of  assumpsit  begun  by  attachment  as 
upon  a  special  contract,  but  with  a  declaration  merely  on  the  common  counts. 
A  bill  of  particulars  was  demanded  and  filed  under  the  statute,  which  dates 
the  contract  as  of  June  17,  1885,  and  is: 

'*To  the  price  and  value  of  a  stock  of  hardware,  tinners*  tools, 
and  fixtures,  sold  and  delivered  by  plaintiff  to  defendant  at 
his  request,       -------    $4,500 

"To  interest  on  the  same,     •  .  .  •  .  300 


•4,800" 


The  attachment  was  sued  out  immediately  after  the  alleged  sale,  and  levied 
on  the  same  property.  Defendant  pleaded  the  general  issue,  and  also,  by 
notice,  that  the  alleged  contract  was  a  written  contract,  copied  in  the  notice, 
and  that  plaintiff  did  not  live  up  to  his  own  agreement  in  several  particulars 
set  forth.  The  agreement,  dated  May  25,  1885,  was  substantially  as  follows: 
Plaintiff  was  to  sell  to  defendant  his  stock  of  hardware,  tinners'  tools,  and 
stove  fixtures  in  his  store  at  Three  Kivers,  reserving  whatever  it  should  in- 
ventory beyond  $4,500,  which  excess  plaintiff  was  to  take  in  hardware.  De- 
fendant was  to  pay  $4,500  as  follows:  $8,000  by  conveyance  of  a  specified 
farm  of  63  acres,  and  the  balance  in  cash, — all  to  be  done  wlien  the  inventory 
should  be  completed.  Plaintiff  was  to  have  one-fourth  of  the  hay  and  corn 
then  on  the  ground,  and  defendant  three-fourths.  The  inventory  was  to  be 
made  and  delivered  on  June  1, 1885,  and  deed  and  payment  to  be  made  the 
same  day.  Nothing  was  provided  concerning  the  basis  of  the  inventory, 
which  could  only  be  made,  therefore,  upon  some  agreed  standard  of  prices. 
There  was  a  conflict  concerning  the  fairness  of  the  inventory,  and  concern- 
ing the  custody  of  the  goods.  The  inventory  was  not  completed  until  several 
days  after  it  should  have  been,  and  several  matters  of  contention  appear  to 
have  arisen .  The  defendant  refused  to  perform,  and  did  not  convey  the  land. 
After  the  suit  was  begun,  he  conveyed  it  to  another  person. 

In  our  view,  this  suit  could  not  be  based  on  the  common  counts.  The  con- 
tract was  a  special  one,  and  did  not  rest  on  a  money  price.  The  fact  that  the 
land  was  to  be  conveyed  for  $3,000  of  the  inventory  price  does  not  indicate 
that  the  inventory  or  land  were  priced  at  their  cash  vaJue.  The  sale  was  one 
v.27N.w.no.8 — 55 
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in  part  for  cash,  and  in  part  for  a  specific  thing.  A  breach  of  the  contract 
must  be  measured  in  damagas  by  the  amount  of  injury  done,  which  would  in- 
volve an  inquiry  into  the  actual  and  not  the  nominal  value  of  the  land. 
There  were  also  to  be  deducted  from  the  land  three-fourths  of  the  growing 
crop3.  There  is  no  propriety  in  treating  this  as  a  sale  on  a  money  basis. 
The  authorities  which  allow  suit  under  the  common  counts  for  what  is  due  on 
a  contract  performed  on  the  plaintiff's  part  confine  the  recovery  to  money  due. 
It  does  not  reach  to  anything  else.  Our  own  decisions  cover  the  case,  and 
therefore  we  shall  not  look  elsewhere.  Special  contracts  must  be  sued  on 
specially,  if  relied  on  for  recovery,  with  that  single  exception.  BegoU  v. 
McKemie,  26  Mich.  470,  and  notes;  Butterfleld  v.  Seligman,  17  Mich.  95. 
See,  also,  1  Chit.  PI.  298.  In  order  to  sustain  the  action  here  under  the  com- 
mon counts  by  aid  of  the  special  contract,  it  should  have  involved  a  promise 
to  pay  money  for  the  goods  in  default  of  the  land.  The  contract  is  the  only 
possible  basis  of  recovery  here,  and  it  makes  the  land  the  only  consideration 
for  the  greater  part  of  the  goods. 

There  are  some  other  objections  which  would  be  worth  considering  if  this 
were  not  fundamental;  but  we  so  regard  it  on  this  record. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  granted. 

(The  other  justices  concurred.) 


Merrill  v.  Gladwin  Co.  Treas. 

Filed  April  22,  1S86. 

MAiroAMin— ANBWB&— Mattbbs  iw  Defense— Rklatob's  Failubx  to  oo  to  Pbooib. 

When  the  answer  filed  to  an  application  for  the  writ  of  mandamia  aets  op  mat- 
ters which,  if  true,  would  defeat  the  application,  the  writ  will  be  danied,  unieai  the 
relator  choose  to  teat  the  facta  of  the  case. 

Mandamus, 

F.  L,  Baton,  for  relator.  W,  B.  Barber  and  Clarence  JET.  Pearson^  for  re- 
spondent. 

Ghamplin,  J.  This  is  an  application  for  a  peremptory  mandamus  to 
compel  the  respondent  to  pay  to  the  relator  the  amount  of  contingent  Glad- 
win county  order  No.  350.  The  relator  claims  that  **  this  order  was  drawn 
November  22,  1876,  by  the  board  of  supervisors  of  Gladwin  county,  upon 
the  treasurer  thereof,  for  $300,  payable  to  Fred.  W.  Hollister  for  senriceB  as 
architect  in  the  construction  of  the  court-house  for  said  county:  that  the 
county  treasurer,  not  having  funds  to  pay  said  order,  Hollister  sold  it  to  the 
relator,  December  2,  1876,  and  relator  presented  It  for  payment  March  1, 
1877,  when  the  county  treasurer,  not  having  funds  to  pay  it,  made  an  in- 
dorsement of  the  fact  of  presentation  upon  said  order,  according  to  a  rule 
adopted  in  said  county  of  paying  interest  on  orders  from  the  date  of  such 
presentation;  that  the  relator  presented  said  order  for  payment  several  times, 
but  payment  was  not  made,  upon  various  pretexts,  but  said  order  was  never 
repudiated,  and  payment  was  never  absolutely  refused,  until  January  5, 
1886."  February  9,  1886,  this  application  was  made  for  a  mandamus^  and 
an  order  to  show  cause,  March  6, 1886,  made.  Respondent  served  his  return 
March  5,  1886,  and  relator's  replication  was  filed  and  served  March  15,  1886. 

The  answer  of  the  respondent  does  not  admit  the  relator's  case.  He  »iys 
"he  is  not  informed  whether  said  order  number  250  is  genuine  or  not,  but  has 
been  informed  and  believes  that  an  order  drawn  to  the  said  Hollister  for  the 
same  amount,  and  bearing  the  same  date  and  number,  has  been  paid  by  the 
county,  and  leaves  relator  to  his  proofs. '^  He  also,  in  his  answer,  sets  up 
that  the  order  was  fraudulently  obtained,  and  other  facts  which*  if  true»  would 
defeat  the  present  application. 
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He  also  insists  that  the  claim  made  by  relator  is  barred  by  the  statute  of 
limitations.  Upon  this  point  we  have  sometimes,  where  the  statute  has  been 
interposed  to  prevent  the  payment  of  a  just  or  meritorious  claim,  refused  to 
permit  the  plea  to  interfere  with  our  issuing  the  writ  when  the  period  has 
been  less  than  10  years.  But  the  writ  being  discretionary,  we  certainly  should 
entertain  the  plea,  and  refuse  the  writ,  when  the  answer  shows  that  the  claim 
is  fraudulent,  and  the  relator  does  not  see  fit  to  ask  for  the  trial  of  an  issue 
to  determine  the  fact.  Where  the  answer  is  responsive,  or  does  not  admit 
the  relator's  case,  and  he  sees  fit  to  go  to  a  hearing  upon  the  pleadings,  the 
answer  is  taken  as  true,  and  determines  the  propriety  of  issuing  the  writ. 
In  view  of  the  facts  asserted  in  the  answer  of  respondent,  the  writ  will  be 
denied,  with  costs. 

(The  other  justices  concurred.) 


Lewis  v.  Rice. 
Filed  April  22,  1886. 

1.  EvTDKKCB — Pbsvioto  TfiAmACTiovB — Dbolabatiohb  of  Onb  of  thb  PAKnBB  nr 

Dbbooation  of  Rights  of  the  Otheb. 

It  is  not  competent  to  allow  previous  transactions  to  be  affected  by  the  declara- 
tions of  one  of  the  parties  to  them,  in  derogation  of  the  rights  of  the  other,  after  a 
controversy  has  arisen,  and  when  they  can  by  no  possibility  h%  treated  as  parts  of 
the  transaction. 

2.  Tbovkband  CoirvBBsioM— Sbizubb  in  Attachmbnt—Eooitomig  Habits  of  Plaintiff's 

Daughteb. 

In  an  action  of  trover  growing  out  of  a  seizure  in  attachment,  testimony  concern- 
ing the  economy  or  extravagance  of  plaintifiTs  daughter  in  dress  and  expenditure, 
as  shown  by  third  persons,  is  not  admissible. 
8.  Tbi AX/— I NSTBUcnoN— Assumption  of  Facts. 

When  a  charge  requested  assumes  a  certain  state  of  facts  as  to  be  held  as  existing, 
it  should  never  be  given  if  there  is  any  room  for  a  different  finding  by  the  jury. 

4.  FbAUDULENT  CONVBYANOB--PBBSDMFnON--SALEB  ON  GbEDIT. 

The  statute  in  regard  to  frauds  against  creditors  makes  fraud  in  all  cases  a  ques- 
tion of  fact,  and  has  laid  down  no  rules  allowing  presumptions  of  fraud  from  sales 
on  credit.^ 

5.  Same— Action  fob,  not  Assionablb. 

An  action  for  fraud  is  not  assignable,  and  fraud  can  be  complained  of  only  by 
the  party  injured. 

Error  to  Montcalm. 

Jf.  C.  Palmer  and  F,  A,  Lyon,  for  plaintiff.  George  S,  Steere,  for  defend- 
ant and  appellant. 

Campbell,  C.  J.  This  action  of  trover  was  begun  by  plaintiff  to  recover 
for  the  conversion  of  goods  levied  on  by  defendant  while  a  part  of  plaintiff^s 
stock  in  trade,  under  an  attachment  against  one  Louis  Simon,  who,  as  well 
as  plaintiff,  did  business  in  Edmore.  The  plaintiff  in  attachment  had  sold 
goods  to  Simon,  who  had  a  considerable  stock,  for  which  he  was  more  or  less 
indebted.  The  goods  seized  from  the  store  of  plaintiff  consisted  of  a  lot  of 
clothing  sold  to  her  by  Simon  in  one  transaction,  as  claimed,  and  of  other 
articles  subsequently,  but  soon  thereafter  transferred.  When  the  attach- 
ment was  levied,  defendant  first  seized  Simon's  stock  on  hand,  the  exact 
value  of  which  does  not  appear  from  the  printed  record,  which  was  subject 
to  a  voluntary  chattel  mortgage  made  to  his  brother,  only  claimed  to  be  valid 
for  a  portion  of  its  nominal  amount.    The  goods  held  by  plaintiff  were  taken 

^For  a  full  discussion  of  the  question  of  fraudulent  conveyance,  and  therein  of  the  giv- 
ing of  an  unusual  credit  as  a  badge  of  fraud,  see  State  v.  Wallace,  (Iowa,)  24  N.  W.  Kep. 
609,  and  note,  610-^lS. 
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thereafter  on  the  same  writ.  In  the  present  record  the  sufficiency  of  the 
first  levy  to  protect  the  creditors'  claim,  without  recourse  to  plaintiff,  was 
not»  so  far  as  we  discover,  made  a  governing  question.  The  case  was  tried 
on  the  claim  by  defendant  that  the  sales  to  plaintiff  were  Yoid  as  against 
creditors.  Simon  himself  was  the  principal  witness  relied  on  by  defendant, 
and  he  testified  that  the  clothing  sale  to  plaintiff  was  made  in  good  faith. 
As  to  the  remainder  he  intimated  that  he  had  been  cajoled  into  making  it, 
against  his  own  interests,  but  with  no  wrong  intent  on  his  own  part.  From 
the  facts  which  he  detailed,  and  other  circumstances,  defendant  was  allowed 
to  claim  fraud  in  all  the  parties,  and  the  court  charged  the  jury  on  that 
theory.  They  found  for  plaintiff  on  the  facts,  and  defendant  insists  that 
the  case  was  not  given  to  them  by  the  court  as  favorably  as  it  should  have 
been. 

The  court  opened  the  door  very  wide  to  admit  testimony,  not  only  of  the 
acts,  but  also  of  the  surrounding,  of  the  parties.**  It  is  not  within  our  prov- 
ince to  form  or  express  an  opinion  upon  these  facts.  There  were  no  such  ad- 
mitted facts  as  necessarily  made  the  dealings  fraudulent  against  creditors, 
and  we  can  only  disturb  the  verdict  if  given  under  erroneous  rulings.  The 
errors  assigned  are  partly  upon  th«  rejection  of  testimony,  and  partly  on  the 
charges  given,  or  on  failures  to  charge. 

The  first  nine  errors  assigned  all  refer  to  refusals  to  admit  testimony  con- 
cerning the  conduct  of  Mary  Jjewis,  a  daughter  of  plaintiff,  who  had  been  a 
saleswoman  in  the  employ  of  Simon,  and  to  whom  defendant  claimed  he  had 
paid  attentions  with  a  view  to  marriage.  One  of  tlie  errors  assigned  was  to 
the  rejection  by  the  court  of  the  following  question  asked  of  a  lady  living  in 
the  iKiighborhood  concerning  Simon.  Having  said,  in  answer  to  a  question, 
that  Simon  was  in  her  iiouse  the  day  after  the  attachment  was  levied,  and  the 
store  closed  upon  it,  she  was  further  asked,  '*What  were  his  actions  and  state- 
ments to  you  that  morning?"  This  was  ruled  out,  as  not  sufficiently  bearing 
on  previous  consummated  transactions.  Apart  from  its  apparent  irrelevancy, 
it  is  certainly  not  competent  to  allow  previous  transactions  to  be  affected  by 
the  declarations  of  one  of  the  parties  to  them,  in  derogation  of  the  rights  of 
the  other,  after  a  controversy  has  arisen,  and  when  they  can  by  no  possibility 
be  treated  as  parts  of  the  transaction  itself.  It  is  the  baldest  kind  of  hearsay, 
as  well  as  open  to  the  further  difficulty  that  it  would,  in  this  case,  have  en- 
abled Simon  to  make  testimony  running  to  his  own  advantage  in  the  settle- 
ment of  his  debts.  There  is  no  ground  on  which  such  testimony  could  be 
permitted. 

Very  full  liberty  was  given  to  show  to  the  jury  all  the  domestic  relations 
between  plaintiff  and  her  husband  and  Simon.  This  was  going  as  far  as 
could  properly  be  permitted,  and  it  was  allowed  as  throwing  some  light  on 
the  nature  of  their  dealings.  But  we  do  not  think  the  court  erred  in 
shutting  out  testimony  concerning  economy  or  extravagance  of  plaintiff's 
daughter  in  dress  and  expenditure,  as  shown  by  third  persons.  It  could 
have  no  bearing  on  the  nature  or  consideration  of  the  purchases  made  by  her 
parents  of  Simon. 

Error  is  alleged  on  the  failure  of  the  court  to  give  certain  charges.  The 
trial  court  is  not  required  to  give  specific  charges,  in  the  exact  form  asked, 
if  all  that  is  proper  and  pertinent  is  contained  in  the  charge  actually  given; 
and  where  a  charge  requested  assumes  a  certain  state  of  facts  as  to  be  held 
as  existing,  it  should  seldom  be  given  at  all,  and  never  if  there  is  any  room 
for  a  different  finding  by  the  jury.  The  third  and  fourth  requests  in  regard 
to  the  effect  of  collusion  and  conduct,  and  in  regard  to  how  fraud  may  be 
proved,  were  given  in  the  general  charge,  so  far  as  proper,  in  a  very  clear 
and  intelligible  way,  and  we  do  not  see  how  the  jury  could  have  been  more 
fairly  instructed.  We  think  the  sixth,  seventh,  and  eighth  requests  stand  in 
the  same  way.    The  charge  is  very  explicit  upon  the  whole  question  of  fraud» 
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and  its  effect  on  the  bargain.  It  waa  also  entirely  correct  on  the  hearing  of 
the  burden  of  proof. 

The  only  thing  suggested,  on  the  argument,  in  the  charge  itself,  which  in- 
troduced what  is  supposed  to  be  a  different  element  from  those  in  the  re- 
quests, is  in  answer  to  a  suggestion  of  plaintiff's  counsel.  The  court  in  one 
•charge  left  it  in  doubt  whether  goods  could  be  lawfully  sold  except  for  cash 
down.  ,0n  an  inquiry  whether  a  sale  might  not  be  made  on  time,  the  court 
lield  that  a  time  sale  might  be  good,  with  a  valid  promise  to  pay .  We  do  not 
think  the  law  prohibits  honest  sales  of  goods  on  credit,  merely  because  a  mer- 
chant owes  debts.  A  very  large  share  of  business  is  necessarily  done  in  that 
"way,  and  it  has  never  been  supposed  that  the  purchaser  could  be  held  respon- 
sible for  a  dishonest  purpose  of  his  vendor  on  that  account.  The  statute  in 
regard  to  frauds  against  creditors  makes  fraud  in  all  cases  a  question  of  fact, 
and  has  laid  down  no  rules  allowing  presumptions  of  fraud  from  sales  on 
credit.  Such  presumptions  may  arise  from  failure  to  change  possession,  and 
some  express  deviations  from  the  ordinary  course  of  business,  but  not  from 
mere  failure  to  pay  cash  down.  A  large  majority  of  business  sales  would  fail 
if  any  such  rule  prevailed.    There  must  be  fraud  in  fact. 

Although  no  request  was  made  on  the  subject,  and  defendant  tried  the  case 
chiefly  on  an  issue  of  fraudulent  conspiracy  between  plaintiff  and  Simon  to 
cheat  his  creditors,  yet  error  is  assigned  upon  a  part  of  the  charge  indicating 
that,  although  there  may  have  been  no  design  to  cheat  creditors,  they  can, 
nevertheless,  in  an  action  at  law,  undertake  to  redress  frauds  against  their 
own  debtor.  And  it  is  claimed  that,  if  Simon  was  cheated  by  plaintiff,  de- 
fendant may  treat  the  sale  as  void.  No  authority  appears  to  warrant  any 
such  conclusion.  It  is  very  well  settled  that  an  action  for  fraud  is  not  assign- 
able, and  that  fraud  is  only  to  be  complained  of  by  the  party  injured.  The 
statute  which  allows  creditors  to  treat  certain  dealings  as  absolutely  void,  con- 
fines their  redress  to  frauds  aimed  against  creditors.  We  need  not  consider 
how  far  such  frauds  against  a  debtor  might  be  reached  in  equity.  But  attach- 
ment proceedings  against  a  debtor  cannot  be  regarded  as  proceedings  in  his 
behalf,  and  an  attaching  creditor  cannot  assume  to  represent  him.  As  the 
court  in  this  case  treated  defendant  as  having  a  complete  right  to  attack  the 
dealings  complained  of,  and  went  too  far,  under  the  testimony,  in  treating  all 
the  sales  to  plaintiff  as  governed  by  the  same  considerations,  when  Simon 
testified  they  were  not,  there  was  no  ground  for  complaining  that  defendant 
was  prejudiced  by  the  refusal  to  receive  the  later  attachment  proceedings, 
not  mentioned  in  the  notice  attached  to  the  plea.  Every  possible  right  which 
any  creditor  could  have  was  accorded  to  defendant  as  representing  creditors. 

If  any  wrong  was  done  in  this  case,  it  was  not  done  by  the  court,  but  by 
the  jury.  It  is  not  within  our  province  to  consider  whether  the  jury  were 
mistaken  or  not.  The  testimony  was  conflicting,  and  in  some  things  pecul- 
iar.   We  cannot  disturb  their  conclusions. 

The  judgment  must  be  affirmed. 

Sherwood  and  Ghamplin,  JJ.,  concurred.    Mobsb,  J.,  not  sitting. 


People  o.  Felker. 

Piled  April  22,  1886. 

Obiminal  Law — Partial  Postponement  of  Sentence. 

A  party  upon  conviction  may  not  be  given  a  partial  sentence,  and  ordered  to 
present  himself  at  a  future  day  to  receive  the  remainder  of  the  full  sentence  deter- 
mined upon. 

Error  to  Muskegon. 
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TTie  Attorney  Qeneral,  for  the  People.  Stephen  H,  Clink,  for  defendant 
and  appellant. 

Champlin,  J.  Respondent  was  arraigned  before  a  justice  of  the  peace 
upon  the  charge  of  not  keeping  his  saloon  closed  upon  the  first  day  of  the 
week;  and  judgment  having  passed  against  him,  he  appealed  to  the  circuit 
court,  where  he  pleaded  guilty,  and  wms,  by  the  judge  of  that  court,  on  the 
twenty-fourth  day  of  October,  1885,  sentenced  to  pay  a  fine  of  $75;  and  the 
judge  then  ordered  that  the  further  judgment  of  the  court  be  deferred  until 
the  first  day  of  the  next  term,  and  that  the  respondent  forthwith  enter  into 
recognizance  in  the  sum  of  $200,  with  one  surety,  conditioned  that  said  re- 
spondent appear  on  the  first  day  of  the  next  term  of  the  court  to  receive  the 
further  judgment  of  the  court;  and  that  respondent  will  abide  the  said  judg- 
ment of  the  court,  and  not  depart  said  court  without  the  order  thereof.  The 
respondent  paid  said  fine,  gave  the  above  recognizance,  and  appeared  at  the 
next  subsequent  term  of  said  court,  and  received  the  following  additional 
judgment  in  said  cause: 

"state  of  MICHIGAN — ^THB  CIRCUIT  COURT  FOR  THE  COUNTY  OF  MUSKEGON. 

"  At  a  regular  term  of  the  circuit  court  for  the  county  of  Muskegon,  continued 
and  held  at  the  court-house,  in  the  city  of  Muskegon,  in  said  county,  on  Tues- 
day, the  eighth  day  of  December,  A.  D.  1885,  present,  Hon.  Fred.  J.  Russell, 
circuit  judge. 

"T?ie  People  of  the  State  of  Michigan  v.  Amos  H.  Felker. 
"Amos  H.  Felker,  the  respondent  in  this  cause,  having  been  heretofore, 
to-wit,  on  the  twenty-fourth  day  of  October,  A.  D.  1885,  convicted  in  this 
court  upon  his  plea  of  guilty,  as  appears  by  the  records  thereof,  and  having 
been  on,  to-wit,  the  twenty-fourth  day  of  October,  A.  D.  1885,  on  motion  of 
the  prosecuting  attorney,  brought  to  the  bar  of  the  court  for  sentence;  and 
having  been  asked  by  the  court  if  he  had  anything  to  say  why  judgment  should 
not  be  pronounced  against  him,  and  alleging  no  reason  to  the  contrary,  was, 
on  the  said  twenty-fourth  day  of  October,  A.  D.  1885,  in  the  October  term  of 
said  court,  sentenced  to  pay  a  fine  of  seventy-five  dollars;  and  that  part  of  the 
penalty  prescribed  by  statute,  to-wit,  incarceration  in  the  common  jail  for  a 
period  of  not  less  than  ten  days,  having  been  at  the  request  of  said  respond- 
ent deferred  until  the  opening  of  the  next  succeeding  term  of  said  court;  and 
said  respondent  having  been  further  required  to  enter  into  a  recognizance  to 
appear  at  the  bar  of  said  court  at  the  opening  of  the  December  term  thereof, 
to-wit,  on  the  seventh  day  of  December,  A.  D.  1885,  for  further  sentence; 
and  having  appeared  in  accordance  with  the  order  of  said  court;  and  having 
been,  on  further  motion  of  the  prosecuting  attorney,  brought  to  the  bar  of 
said  court  for  sentence;  and  having  there  been  asked  by  the  court  if  he  had 
anything  to  say  why  judgment  should  not  be  pronounced  against  him,  and 
alleging  no  reason  to  the  contrary,  but  objecting  thereto,  and  excepting  to  the 
order  of  the  court:  therefore  it  is  ordered  and  adjudged  by  the  court  now  here 
that  the  said  Amos  H.  Felker,  in  ^iddition  to  the  penalty  heretofore  imposed, 
be  confined  in  the  common  jail  for  the  county  of  Muskegon  for  the  period  of 
ten  days  from  and  including  this  day." 

The  proceedings  in  this  case  cannot  be  sanctioned.  A  judgment  in  a 
criminal  case  cannot  be  divided  up  and  parcelled  out,  and  pronounced  from 
time  to  time,  by  tlie  court.  The  court  may,  in  the  exercise  of  a  reasonable 
discretion,  suspend  sentence  for  a  reasonable  time  to  enable  the  court  to  in- 
form itself  of  such  matters  as  will  enable  it  to  impose  a  just  and  proper  sen- 
tence, or  to  enable  the  respondent  to  present  exceptions  to  a  higher  court,  or 
sue  out  a  writ  of  error,  but  the  sentence  or  judgment  when  pronounced  must 
embrace  the  whole  measure  of  the  punishment  imposed.     The  judgment  last 
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pronounced  in  this  case  is  not  a  correction  or  alteration  of  the  determination 
of  the  court  when  it  pronounced  the  first  judgment.  It  is  a  further  judgment, 
'Which  the  court  then  announced  its  intention  of  pronouncing.  There  is 
neither  law  nor  precedent  for  such  course  as  was  pursued  in  this  cAse,  and 
the  judgment  given  must  be  reversed,  and  the  respondent  discharged. 

OAMFBEUi,  0.  J.,  and  Sherwood,  J.,  concurred.    Mobsb,  J.,  did  not  sit. 


Haoklby  v.  Mack. 

Filed  April  15, 1886. 

1.  Equity--Cros8-Bill— Answeb— RuLB  123— Effect  upon  Rights  of  DsFBNDAirr. 

It  Js  not  the  intention  of  chancery  rule  123  (allowing  an  answer  to  take  the  place 
of  a  cross-bill)  to  deprive  a  party  of  any  of  his  substantial  rights  secured  to  him 
by  resort  to  a  cross-bill,  but  to  preserve  to  him  all  the  benefits  to  be  derived  from  a 
cross-bill,  by  stating  the  substance  thereof  in  the  answer. 

2.  Same — Effect  upon  Rights  of  Complainant. 

The  effect  of  chancery  rule  123  is  not  to  deprive  the  complainant  of  any  rights  in 
pleading  after  the  answer  has  been  filed,  that  he  would  have  had  in  case  there  had 
been  filed  a  cross-bill  instead  of  such  answer. 
8.  Same—Filing  of  Answer  before  Adoption  of  Rule  123. 

Chancery  rule  123  has  no  application  to  cases  where  the  answer  had  been  filed 
before  the  said  rule  was  adopted  into  the  practice  of  the  courts. 
4.  Same— Answer  in  Lieu  of  Cross-Bill— Mattsbs  Oooubrino  ajtibb  Obigikal  Bill 
Filed, 

An  amendment  of  the  answer,  so  as  to  make  it  conform  to  the  nature  of  a  cross- 
bill, and  containing  matters  occurring  isJler  the  filing  of  the  bill  of  complaint,  can- 
not be  allowed. 
6.  Same— What  Matters  Sustain  Cross-Bill. 

A  cross-bill  can  be  sustained  only  on  matters  growing  out  of  the  original  bill  and 
embraced  in  it. 

6.  Same— Cross-Bill  by  Sheriff. 

There  is  no  case  where  a  sheriff  can  file  a  cross-bill  to  aid  his  execution  or  en- 
force a  claim.    Such  right  belongs  to  the  creditor^  or  some  one  in  his  behalf. 

7.  Execution — Levy  upon  Corporation — What  may  be  Subjected  Thereto. 

The  sheriff  may  not  levy  upon  the  track  or  road-bed  of  a  railway,  even  against 
the  corporation ;  but,  aside  from  goods  and  chattels,  only  upon  the  franchise  of 
earning  tolls,  as  provided  by  the  corporation  laws. 

8.  Same— Lien  for  Taxes— When  It  Supports  a  Levy  by  Sheriff. 

A  lien  for  taxes  cannot  support  a  levy  by  the  sheriff,  without  an  adjudication  of 
the  matter  previously  had  by  the  courts. 

Appeal  from  Clare. 

Smithy  Nims,  Hoyt  d-  Erwin,  for  appellants.  Moses  Taggart,  {Edvxbvd 
Bacon,  of  counsel,)  for  defendant. 

Sherwood,  J.  In  1876  the  Lake  George  &  Muskegon  River  Railroad 
Company  was  organized  under  the  general  railroad  laws  of  this  state,  with  a 
capital  stock  of  860,000.  The  road  to  be  .constructed  by  said  organization 
was  about  seven  and  one-half  miles  long,  and  mainly  for  logging  purposes. 
The  first  board  of  directors  were  E.  H.  Hazelton,  W.  S.  Gerrish,  J.  Terra 
Watson,  Leslie  F.  Gerrish,  and  William  Stafford,  and  their  offices  were  at 
Muskegon.  The  road  was  constructed  in  1877,  and  began  to  be  used  in  haul- 
ing logs  that  year.  In  the  montli  of  February,  1878,  an  attempt  was  made 
to  increase  the  capital  stock  of  the  company  to  $100,000,  "and  thereafter  the 
transactions  of  the  company  seem  to  be  all  b^ised  on  the  amended  articles  and 
increase  of  one  hundred  thousand  dollars  capital  stock,  and  the  reports  to  the 
auditor  general  of  the  state  show  a  like  incretise.  The  articles  of  association 
were  also  amended,  showing  an  increase  of  length  of  road  to  twenty-one  miles 
or  thereabouts.     On  April  12,  1881,  the  company,  by  its  board  of  directors, 
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recognized  its  indebtedness  to  W.  8.  Gerrish  *  for  money  furnished  the  cor- 
poration to  pay  its  current  expenses,  the  purchase  of  rolling  stock  and  ma- 
terial for  construction,'  and  by  resolution  authorized  and  instructed  the  presi- 
dent and  secretary  of  the  company  to  execute  and  deliver  to  Winfield  S.  Ger- 
rish a  mortgage  on  its  road-bed,  iron,  spikes,  ties,  rolling  stock,  consisting  of 
engines,  cars,  machinery,  machine-shops,  and  all  personal  effects  now  owned 
and  controlled  by  said  corporation,  to  the  amount  of  fifty  thousand  dollars, 
payable  at  the  office  of  said  company,  in  Muskegon,  in  one  and  one-half  years 
from  date,  bearing  interest  at  seven  per  cent,  per  annum.  On  the  nineteenth 
of  April,  1881,  the  president  and  secretary  of  said  company,  pursuant  to  the 
resolution  stated,  executed  the  company's  mortgage  and  bond  to  W.  S.  G«rrish 
to  secure  him  in  the  sum  of  fifty  thousand  dollars.  On  the  tenth  of  May  the 
mortgage  was  duly  acknowledged,  and  on  the  thirty-first  of  May,  1881,  the 
same  was  recoi*ded  in  the  register's  office  of  Clare  county.  On  the  twenty- 
seventh  of  May,  1881,  Winfield  S.  Gerrish,  for  the  consideration  of  fifty 
thousand  dollars,  sold  and  assigned  said  mortgage  and  bond  to  John  L. 
Woods,  of  Cleveland,  Ohio.  The  assignment  was  recorded  in  the  register's 
office  of  Clare  county.  On  the  twenty-eighth  of  Kovember,  1881,  the  railroad 
company,  by  its  board  of  directors,  recognized  the  fact  of  the  company's  in- 
debtedness to  John  L.  Woods,  of  Cleveland,  Ohio,  in  the  sum  of  fifty  thou- 
sand dollars,  and  recite  in  their  records:  •  Whereas,  it  appears  to  us  probable 
that  the  company  will  be  unable  to  discharge  said  indebtedness  at  maturity, 
and  whereas,  said  John  L.  Woods  has  offered  to  cancel  said  debt  on  the  execu- 
tion and  delivery  to  him  of  a  conveyance  of  all  the  property,  real  and  per- 
sonal, of  the  company,  resolved,  that  the  president  be,  and  he  is  hereby,  au- 
thorized to  execute  and  deliver  to  said  John  L.  Woods  a  conveyance  of  the 
road,  rolling  stock,  and  other  property  of  this  company,  (except  its  bills  re- 
ceivable and  bills  payable,)  on  the  surrender  and  discharge  of  the  indebted- 
ness aforesaid.'  " 

On  the  same  day.  Woods  discharged  the  moitgage  assigned  to  him  by  W. 
S.  Gerrish,  and  surrendered  the  bond  secured  thereby  to  the  company,  and 
received  a  deed  of  the  property,  and  took  possession  thereof.  He  continued 
in  possession  and  control  thereof  until  he  sold  the  same  to  the  complainants 
on  the  second  day  of  January,  1882,  for  the  sum  of  $45,000.  The  com- 
plainants' deed  was  recorded  in  the  month  of  March,  1882,  in  the  county  of 
Clare.  Tho  complainants  continued  in  the  quiet  and  peaceable  possession  of 
the  property  until  about  that  date,  when  the  sheriff  of  Clare  county,  claiming 
to  be  acting  under  a  warrant  from  the  auditor  general  of  the  state,  dated  May 
5th,  levied  upon  the  property  of  complainants  above  mentioned  for  the  here- 
inafter mentioned  taxes,  interest,  and  penalties  stated  in  the  warrant,  with 
his  fees,  and  interest  at  10  per  cent.,  and  to  satisfy  the  same.  The  levy  was 
made  on  the  fifth  day  of  June,  1882,  and  complainants  had  been  in  possession 
of  the  property  under  their  deed  at  that  time  since  the  early  part  of  March 
previous.  The  sheriff,  who  is  the  defendant,  says  in  his  return  that  the  prop- 
erty levied  upon  was  "the  property  of  the  Lake  George  &  Muskegon  liiver 
Bailroad  Company, "  and  that  he  advertised  the  same  for  sale,  to  satisfy  the  de- 
mand of  his  warrant,  on  the  seventeenth  of  June,  1882,  and  at  the  time  of  his 
levy  he  filed  notice  thereof  as  lis  pendens  with  the  register  of  deeds  of  Clare 
county.  The  warrant  recites  an  indebtedness  to  the  state  of  Michigan  from 
the  Lake  George  &  Muskegon  River  Railroad  Company  for  specific  taxes  for 
the  year  1879,  payable  July  1,  1880,  $2,424.46;  for  the  year  1880,  due  and 
payable  July  1,  1881,  $1,856.10;  and  with  interest  on  both  of  said  sums, 
making  due  a  total  of  $4,684.99  the  thirteenth  day  of  April,  1882,  at  the  date 
of  the  demand  claimed  to  have  been  made  by  the  auditor  general.  The  war- 
rant further  recites  that  a  demand  according  to  law  was  made  on  the  thir- 
teenth of  April,  1882,  for  the  payment  of  said  specific  taxes  and  the  penalty 
of  2  per  cent,  per  month.    The  sale  under  the  sheriff's  levy  was  adjourned 
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from  time  to  time  nntil  enjoined.  On  or  about  the  second  of  Aagust,  1882, 
the  bill  in  this  cause  was  filed,  and  subpoena  served,  with  an  injunction  to 
restrain  the  sheriff  from  further  executing  his  warrant. 

In  addition  to  the  foregoing,  the  complainants  further  claim  that  the  said 
levy  is  illegal,  unjust,  and  oppressive,  and  that,  at  the  time  of  purchasing 
the  property  in  question,  they  had  no  notice  of  any  lien  or  claim  of  lien  for 
taxes,  and  claimed  to  be  bona  fide  purchasers  for  full  value  paid,  to-wit,  $45,- 
000,  and  were  in  the  actual  and  peaceable  possession  of  the  property  as  a  co- 
partnership at  the  time  of  the  levy  on  the  fifth  of  June,  1882 ;  and  they  further 
show  that  they  are  not  a  railroad  corporation;  had  no  interest  at  any  time, 
and  have  not  now,  in  the  Lake  George  So  Muskegon  Biver  Bailroad  Com- 
pany. 

The  prayer  of  complainants'  bill  is  that  the  proceedings  under  the  defend- 
ant's warrant  to  sell  the  property  levied  upon  and  advertised  to  be  sold  may 
be  perpetually  restrained,  and  that  the  levy  may  be  released  and  discharged, 
and  for  general  relief. 

The  defendant  answered  the  bill,  and  filed  the  same  on  the  fifth  of  Janu- 
ary, 1884,  and  the  cause  was  placed  at  issue  by  the  complainants'  general  rep- 
lication, filed  January  21, 1884.  The  defendant  admits  the  levy  by  him  as 
sheriff  of  Glare  county  upon  the  complainants'  property  as  stated  in  the  bill, 
under  and  by  virtue  of  the  warrant  from  the  auditor  general  to  obtain  the 
taxes  and  other  moneys  claimed  in  the  warrant,  and  that  he  advertised  the 
complainants'  property  for  sale  as  stated,  and  avers  his  lawful  right  so  to  do; 
and,  further  answering,  says  that  upon  information  and  belief  he  alleges  the 
truth  to  be  that  the  Lake  George  &  Muskegon  Biver  Bailroad  Ck)mpany 
**  owned,  had,  and  possessed,  and  used  in  operating  said  railroad,"  and  as  ap- 
purtenant to  it,  all  the  property  described  in  the  warrant,  "and  that  this  statics 
of  ownership,  use,  and  possession  continued,  as  to  all  the  fixed  and  stationary 
property,  throughout  the  years  1879,  1880,  JL881,  and  in  1882,  and  up  to  the 
commencement  of  this  suit,  or  so  much  of  the  time  aforesaid ;  that  all  the 
said  property  became  and  was  subject  to  liens  in  favor  of  the  state  of  Michi- 
gan for  all  the  moneys  mentioned  and  claimed  in  the  warrant;"  and  further 
avers  that  '*the  said  corporation  did  continue  to  have  such  an  interest  in  and 
relation  to  said  property,  and  every  part  thereof,  at  and  through  such  times;" 
that  the  liens  of  the  state  of  Michigan,  as  aforesaid,  did  "attach  to  said  prop- 
erty, "  and  were  valid  and  subsisting  liens,  at  the  date  of  said  warrant,  to 
secure  to  the  state  of  Michigan  the  moneys  therein  mentioned;  that  such 
liens  took  precedence  over  all  other  claims,  demands,  or  titles,  either  to  or 
against  said  company's  property  held  by  complainants,  and  that  all  steps  nec- 
essary were  legally  taken  by  the  state,  and  its  officers  and  agents,  to  perfect 
its  claim  to  the  taxes  levied  under  the  warrant  upon  the  corporation  property; 
and  that  if  said  corporation  ever  transferred  any  or  "all  of  the  property  afore- 
said to  said  complainants,  or  to  any  person  or  persons  under  whom  they 
claim,  such  transfer  was  either  without  consideration,  or  for  grossly  inade- 
quate consideration,  or  was  on  some  secret  trust  for  said  corporation  or  some 
of  its  officers,  and  was  made  and  received  with  intent  to  delay  and  defraud 
the  state  of  Michigan  concerning  the  taxes  aforesaid,  and  with  the  intent  to 
hinder,  delay,  and  defraud  creditors  of  said  corporation,  and  that  any  such 
transfer  or  transfers  were  void  by  reason  of  fraud,  and  that  of  all  the  matters 
aforesaid  the  complainants  have  had  due  and  timely  notice. "  Defendant, 
further  answering,  says  that  neither  complainants  nor  said  corporation  ever 
paid,  or  offered  to  pay,  any  portion  of  the  taxes  or  moneys  so  claimed  to  be 
due  upon  the  property  mentioned  in  the  warrant  for  such  specific  taxes. 

The  case  was  heard  on  pleadings  and  proofs,  before  Judge  Hart,  at  the 
Clare  circuit,  on  the  fourteenth  day  of  July,  1885,  and  on  the  twentieth  day 
of  August  following  the  circuit  judge  filed  his  decree  in  the  case,  denying  the 
relief  prayed  in  complainants'  bill;  and  he  further  finds,  by  his  decree,  that 
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all  the  material  facts  and  circumstances  stated  in  the  answer  are  true;  that 
the  aggregate  of  the  specific  taxes,  with  the  interest  due  and  unpaid  at  the 
time  of  making  the  decree,  was  the  sum  of  85,685,  and  that  the  aggregate  of 
the  penalties  due  at  the  same  time  was  $3,654,  making  a  total  aggregate  of 
the  specific  taxes,  interest,  and  penalties  of  $9,339,  and  that  for  the  payment 
of  this  sum  the  state  held  a  first  lien  upon  the  property  mentioned  in  the 
warrant,  and  that  the  state  is  entitled  to  enforce  such  lien  by  sale  of  the 
proj)erty,  under  the  decree  of  the  court  in  this  case,  to  obtain  payment  of  tlie 
sum  hist  above  stated;  that  the  complainants  did  take  possession  of  and  con- 
vert to  their  own  use  the  said  property,  and  sold  and  received  pay  for  a  por- 
tion of  the  same,  amounting  to  $G,000,  and  by  means  thereof  the  comphiin- 
ants  became  liable  to  pay,  and  ought  to  pay,  the  claim  made  by  the  state, — 
the  89,339, — and  the  decree  then  proceeds  to  direct  payment  of  said  sum  by 
the  corporation  to  be  made,  with  interest  and  costs  in  this  suit  to  be  taxed, 
including  the  defendant's  costs  under  his  warrant;  such  payment  to  be  made 
on  or  before  the  first  day  of  October,  1885,  and  in  default  thereof  that  defend- 
ant take  so  much  of  the  property  as  he  could  find  within  the  state  and  get,  in 
the  county  of  Clare,  into  his  possession,  as  might  be  necessary  to  raise  the 
amount  so  claimed  by  the  defendant  upon  his  execution,  and  sell  the  same  at 
such  place  in  the  county  of  Clare  as  he  might  select,  at  public  auction,  after 
six  weeks'  previous  notice  of  the  time  and  place  of  sale,  and  containing  further 
directions  in  case  of  surplus  or  deficiency,  as  in  case  of  foreclosure  of  mort- 
gages on  real  estate.  From  this  decree  the  complainants  take  their  appeal  to 
this  court. 

The  record  shows  that  on  the  thirtieth  day  of  October,  1884,  the  defend- 
ant made  a  petition  to  the  circuit  court  in  this  case,  which  was  joined  in  by 
the  attorney  general  of  the  state,  to  be  allowed  to  amend  the  answer  in  the 
case,  by  the  insertion  therein  of  certain  matters  which  it  is  claimed  would  be 
proper  to  bring  before  the  court  by  cross-bill.  This  petition  was  m:ide  after 
the  proofs  in  the  cause  were  all  taken,  and  the  cause  argued  and  submitt^ 
to  the  court.  Really  it  would  appear  that  the  amendments,  or  rather  the  ne- 
cessity for  amendments,  was  suggested  by  the  arguments  made  at  the  hear- 
ing.  These  amendments  were  allowed  to  be  made  the  same  day  the  petition 
was  presented,  against  the  protest  of  counsel  for  the  complainants.  The  de- 
fendant claimed,  under  the  amendments  thus  made  to  the  answer,  the  benefit 
of  a  cross-bill  under  chancery  rule  No.  123.  (See  margin.)^  In  the  order  al- 
lowing said  amendments,  no  opportunity  was  given  for  the  complainants  to 
make  answer  or  reply. 

We  do  not  think  these  amendments  were  properly  allowed  to  the  answer. 
The  defendant  in  this  case  was  the  sheriff  of  the  county  of  Clare,  where  the 
suit  was  instituted.  As  such  sheriff,  under  the  direction  of  the  auditor  gen- 
eral's Mrarrant,  he  made  his  levy,  and  took  possession  of  the  complainants* 
property.  By  their  bill  the  complainants  ask  to  have  the  sheriff  enjoined 
from  making  sale  of  their  property.  The  defendant  is  a  mere  nominal  party. 
It  is  the  interest  of  the  state  that  is  to  be  affected,  so  far  as  the  defense  is 
concerned;  and,  whatever  may  be  the  exact  relation,  under  his  warrant,  he 
sustains  to  the  state,  we  need  not  consider,  but  it  is  quite  certain  he  in  no 
sense,  in  this  suit,  represents  the  interests  of  the  state.    It  is  not  claimed 

1  Chancery  Rule  123.  In  any  case  in  equity  where  a  defendant  shall  claim  fW>in  the 
oomplainant  any  relief  which,  according  to  the  established  course  and  practice  of  courta 
of  chancery,  micht  be  had  by  cross-bill,  such  defendant  shall  be  at  liberty  by  bis  an- 
swer to  present  the  facts  upon  which  his  equity  rests,  ai^d  to  claim  by  such  answer  the 
benefit  of  a  cross-bill,  and  the  court  shall  have  power  to  give  relief  upon  such  answer 
to  the  same  extent  that  it  might  have  given  it  had  a  cross-bill  been  filed.  But  if  the 
cause  be  such  that,  if  a  cross-bill  had  been  filed,  the  practice  of  the  court  would  have 
required  it  to  be  sworn  to,  the  answer  claiming  such  relief  shall  be  under  oath,  not* 
withstanding  an  oath  thereto  may  be  waived  by  the  bill. 
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that,  independently  of  rule  123,  any  such  proceedings  could  have  been  had  as 
liave  been  taken  in  this  case,  and  there  is  nothing  contained  in  the  rule  which 
^would  warrant  them.  It  was  not  the  intention  of  the  rule  to  deprive  a  party 
of  any  of  his  substantial  rights  secured  to  him  by  resort  to  a  cross-bill,  but  to 
preserve  to  him  all  the  benefits  to  be  derived  from  a  cross-bill,  by  stating  the 
substance  thereof  in  the  answer.  Upon  the  filing  of  a  cross-bill  the  com- 
plainant had  the  right  to  demur  or  answer  thereto,  and  take  issue  on  the  mat- 
ter set  up  in  the  cross-bill,  and  support  his  defense  by  proofs ;  and  there  is 
nothing  in  the  rule  which  deprives  the  party  of  the  benefits  of  such  an  issue, 
or  the  complainant  of  any  rights  to  which  he  was  entitled,  in  making  defense 
to  the  matter  set  up  in  the  answer,  as  fully  as  he  could  have  done  before  the 
rule  was  made.  No  such  rights  were  permitted  to  the  complainants  in  this 
case.  They  were  given  no  time  or  opportunity  to  make  response  to  the 
amended  answer.  In  fact,  the  amendments  were  not  filed  until  after  the 
cause  had  been  heard  and  submitted  to  the  court  for  final  decree.  This  was 
error. 

We  have  now  considered  the  case  regarding  it  as  one  coming  within  the 
rule,  but  a  more  serious  error  was  that  of  allowing  the  defendant  to  amend 
his  bill  at  all.  If,  under  the  discretion  of  the  court,  an  amendment  might, 
in  a  proper  case,  where  all  the  rights  of  all  the  parties  were  properly  guarded, 
at  so  late  a  stage  of  the  proceedings  before  decree,  be  made,  it  is  very  clear 
this  is  not  one  of  them.  The  amendment  was  allowed  with  a  view  of  afford- 
ing affirmative  relief  to  the  defendant  under  the  amendment  made  under  rule 
123.  The  defendant's  answer  was  filed  on  the  fifth  day  of  January,  1884, 
and  the  rule  was  not  made  until  the  sixth  day  of  March-  following,  and  it 
cannot  be  construed  to  apply  to  cases  pending  when  the  answer  was  in  at  the 
time  it  was  adopted.  The  rule  has  therefore  no  application  to  this  case.  Tlie 
case,  without  the  benefit  to  be  derived  from  the  rule,  stands  without  any 
pleading  on  the  part  of  the  defendant  to  support  the  affirmative  relief  granted, 
and  which  relates  to  matters  occurring  after,  as  well  as  before,  the  filing  of 
the  bill.    This,  of  course,  could  not  be  legally  done.    It  was  error. 

These  errors  now  noticed  would  of  course  render  a  reversal  of  the  decree 
necessary,  but  something  more  is  necessary  in  disposing  of  the  case.  We  do 
not  think  any  case  was  made  for  a  cross-bill,  upon  the  showing  in  the  record. 
A  cross-bill  can  be  sustained  only  on  matters  growing  out  of  the  original  bill, 
and  embraced  in  it.  Story,  Eq,  PI.  §  631 ;  Adams,  Eq.  347, 402. 403;  2  Barb. 
Ch.  Pr.  131;  Jen.  Cb.Pr.  388;  Andrews  y.Kihhee,  12  Mich.  94;  Farmers'  & 
Mechanics'  Bank  v.  Branson,  14  Mich.  361,  372.  The  sheriff  is  the  only  de- 
fendant, and,  as  we  have  said,  does  not  in  this  suit  represent  the  state.  The 
state  can  only  sue  and  be  impleaded  by  its  officers,  and  in  the  way  and  man- 
ner provided  by  law.  In  this  case  the  sheriff  is  only  concerned  with  the  legal 
validity  of  his  levy,  and  cannot  bind  the  state  if  he  would.  There  is  no  right 
to  file  a  cross-bill  in  any  case  when  the  complainant  in  it  could  not  have  filed 
an  original  bill  for  the  same  purpose.  There  is  no  case  where  a  sheriff  can 
file  a  bill  in  aid  of  his  execution,  or  to  enforce  a  claim.  If  any  party  files 
such  a  bill,  it  must  be  done  by  the  creditor,  or  by  some  person  who  is  legally 
authorized  so  to  do  in  his  behalf.  Such  being  the  case,  it  becomes  still  more 
apparent  that  the  defendant's  amendments  to  his  answer  should  not  have 
been  allowed.  If  the  complainants'  bill  in  this  suit  was  not  proper,  as  is 
claimed  by  this  defendant's  counsel,  the  only  result  should  have  been  its  dis- 
missal.   The  defendant  sheriff  could  claim  no  other  relief. 

We  think,  however,  the  bill  should  not  have  been  dismissed.  The  sheriff's 
warrant  in  this  case  differs  in  no  essential  particular  from  an  execution,  and 
under  the  statute  it  must  be  levied  on  the  property  of  the  defendant  named 
in  the  warrant,  and  this  of  course  would  confine  it  to  the  property  of  the  cor- 
poration. We  have  no  law  that  we  have  yet  discovered,  and  certainly  none 
has  been  po)nte<5  out  to  us,  which  authorizes  the  sheriff  to  levy  upon  the  track 
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or  road-bed  of  a  railway,  even  against  the  corporation.  If  any  levy  can  be 
made  upon  the  property  of  the  company,  aside  from  such  goods  and  chattels 
as  may  be  found  and  seized  and  taken  into  custody  by  the  sheriff,  it  is  only 
on  the  franchise  of  earning  tolls  as  provided  by  the  corporation  laws.  The 
property  taken  in  this  case  or  levied  upon  was  not  the  property  of  the  corpo- 
ration ;  that  is  to  say,  the  legal  title  was  not  in  the  railroad  company.  If  there 
was  any  right  to  reach  it  at  all,  it  could  only  be  done  by  virtue  of  the  lien 
claimed  under  the  statute.  If  that  lien  exists,  it  cannot,  under  the  circum- 
stances stated,  be  enforced  by  execution,  unless  it  has  been  directed  by  a  court 
of  equity,  after  the  right  thereto  has  been  adjudicated  in  a  proceeding  in  snch 
court  in  behalf  of  the  state  against  the  railroad  company  and  the  complain- 
ants. No  such  proceeding  has  been  had,  and  the  levy  of  the  defendant,  under 
his  warrant,  is  therefore  invalid,  and  the  complainants  are  well  entitled  to 
have  an  injunction  against  further  proceedings  thereunder,  and  have  it  made 
perpetual  as  against  this  defendant. 

Whether  the  lien  claimed  against  the  property  exists,  and,  if  so,  to  what 
extent,  or  how  far,  if  it  ever  existed,  it  may  have  been  modified  by  the  acts 
or  omissions  of  any  of  the  parties,  are  questions  which  we  do  not  now  feel 
called  upon,  by  this  record,  to  discuss.  We  think  the  decree  entered  in  the 
case  by  the  circuit  judge  should  be  reversed,  and  a  new  decree  entered  in  this 
court,  making  the  injunction  issued  in  the  case  perpetual,  but  without  prej- 
udice to  the  state  or  auditor  general  to  take  any  action  for  the  collection  of 
the  taxes  due  and  collectible,  which  may  hereafter  be  deemed  proper  and 
necessary  to  preserve  the  interest  of  the  stato. 

(The  other  justices  concurred.) 


Detroit,  L.  &  N*.  R.  Co.  v.  OiROurr  Judob. 

Filed  April  15.  18S6. 

MAiTDAmn— Wbit  to  Rsach  Judicial  Act,  whkn  It  Lies. 

A  mandamus^  the  effect  of  which  is  to  distarb  a  judicial  act  by  a  judge  in  equity, 
can  only  issue  upon  some  exigency  that  requires  prompt  action  to  prevent  mischief. 

Motion  for  order  to  show  cause. 
Chas.  B.  Lothrop,  for  relator. 

Campbell,  C.  J.  We  are  asked  to  interfere  by  mandamits  to  compel  a 
circuit  judge  to  dissolve  an  injunction  which  he  has  declined  to  set  aside.  Its 
purport  is  to  prevent  relator  from  redressing,  by  its  own  act,  a  grievance  which 
it  claims  to  be  illegal,  but  which  the  complainant  in  equity  insists  was  no 
grievance,  but  a  legal  right  to  take  possession  of  a  crossing,  and  keep  it  up, 
beneath  relator's  railway.  The  injunction  does  not,  and  could  not,  prevent 
relator  from  resorting  to  any  and  all  legal  remedies,  civil  and  criminal.  A  man- 
damns  to  disturb  action  by  a  judge  in  equity  can  only  issue  upon  some  exi- 
gency that  requires  prompt  action  to  prevent  mischief.  The  only  end  to  be 
readied  by  the  action  sought  is  to  remove  obstructions  to  allowing  relator  to 
use  active  measures,  outside  of  legal  proceedings,  to  prevent  the  further  use 
and  occupancy  of  the  disputed  torritory.  So  long  as  the  law  is  open,  we  do 
not  think  we  are  called  upon  to  use  our  extraordinary  powers  with  a  view  of 
assisting  private  redress  of  supposed  wrongs.  Whether  the  injunction  was 
right  or  wrong,  we  do  not  think  the  exigency  is  of  such  a  nature  that  we 
should  interfere  by  summary  process  in  the  matter. 

(The  other  justices  concurred.) 
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Low  tJ.  KALAMA2SOO  ClBOUIT  JUDOB. 
Filed  April  20.  1888. 

1.  Equity — Enrollment  of  Pbocbedikos. 

It  is  not  until  the  papers  are  attached  together,  and  the  required  certificate  of  the 
register  under  the  seal  of  the  court  annexed,  and  filed  in  his  office,  that  the  decree 
and  proceedings  are  deemed  to  be  enrolled. 

2.  Sake— Dbchee  pbo  Confesso— Non-Appkabance  of  Defkndant^Affidavit. 

It  is  desirable,  but  not  essential,  to  file  an  affidavit  of  non-appearance  before  pro- 
ceeding to  enter  defendant's  nonappearance,  and  taking  the  bill  as  confessed. 

S.  Same-^ebvice— Incobbbot  Copy  — Laches  of  Defendant— OBjEorioir  afteb  Vnt- 

OBEB. 

A  defendant,  to  whom  the  correct  Bub]^oena  has  been  shown  by  the  sheriff,  though 
by  mistake  an  incorrect  copy  left,  wherein  the  return-day  is  not  properly  stated,  may 
not,  while  knowing  the  true  state  of  the  case,  allow  the  proceedings  against  him  to 

eroceed,  and  then,  after  a  year  has  passed,  and  a  decree  has  been  rendered  against 
im,  have  such  decree  vacated  on  the  tedinlcal  ground  of  a  lack  of  proper  service  of 
subpoena. 

Mandamus. 

Eraser  <fe  GateSj  for  relator.    Henry  F.  8ef>erens,  for  respondent. 

Ghamplin,  J.  Belators  file  their  petition,  and  ask  for  a  mandamus  to 
compel  the  circuit  court  for  the  county  of  Kalamazoo  to  vacate  an  order  made 
upon  the  chancery  side  of  the  court,  based  upon  the  petition  of  the  defend- 
ant, setting  aside  and  vacating  a  decree  in  the  cause  above  entitled,  and  all 
proceedings  therein  subsequent  to  the  issue  of  the  subpoena.  The  showing 
made  by  the  defendant,  Hill,  in  his  petition  was  as  follows  :  (1)  That  on  Janu- 
ary 28, 1885,  complainants  filed  their  bill  to  foreclose  a  mortgage  executed  by 
defendant  to  secure  the  payment  of  five  promissory  uotes  payable  to  Oliver  C. 
Hill  on  demand,  aggregating  $4,340;  that  complainants  issued  a  subpoena 
on  the  twenty-ninth  day  of  January,  1885,  returnable  February  12,  1885,  di- 
rected to  him;  that  no  true  copy  thereof  was  served  upon  him,  but  the  copy 
served  was  returnable  January  12,  1885.  (2)  That  on  March  6,  1885,  an 
order  was  entered  in  the  cause  taking  the  bill  of  complaint  as  confessed 
for  want  of  appearance,  and  referring  the  cause  to  a  circuit  court  commis- 
sioner to  compute  the  amount  due  complainants  upon  the  mortgage  and  notes; 
that  he  is  informed  and  believes  that  no  afSdavit  of  non-appearance  of  de- 
fendant was  filed  preliminary  to  the  entry  of  the  order.  (8)  That  the  bill 
filed  to  foreclose  the  mortgage  sets  up  and  states  that  from  the  time  of  the 
execution  of  the  mortgage  to  the  date  of  Oliver  C.  Hill  the  mortgagee  remained 
in  possession  of  a  portion  of  the  lands,  and  after  his  death  the  heirs  at  law, 
except  himself,  and  the  widow,  have  continued  in  possession  until  October  3, 
1883,  and  since  that  time  complainants,  as  administrators,  have  remained  in 
possession.  (4)  That  he  has  never  had  possession  of  the  mortgaged  premises 
since  the  execution  of  the  mortgage;  that  on  April  3,  1883,  said  heirs  filed  a 
bill  against  defendant,  setting  up  that  the  title  of  defendant  to  said  lands  was 
fraudulent  and  void,  and  the  deed  to  him  was  false  and  forged ;  that  he  was 
enjoined  from  selling  or  disposing  of  the  land;  that  on  or  about  January  14, 
1885,  said  bill  was  dismissed  by  the  decree  of  the  supreme  court.  (5)  TImt 
said  Oliver  C.  Hill,  from  the  execution  of  the  mortgage  until  his  death,  and 
since,  the  complainants  received  the  entire  income  of  said  lands,  the  rental 
value  of  which  was  worth  $400  per  annum.  (6)  That  on  the  thirteenth  of 
March  1885,  the  commissioner  reported  the  amount  due  upon  the  notes  and 
mortgage,  $5,303.75;  that  no  testimony  was  taken  on  the  reference  either  as 
to  payments  or  of  the  rents  and  profits,  and  no  account  thereof  was  taken  in 
ascertaining  the  amount  due.  (7)  That  no  demand  was  made  upon  him 
for  payment  of  said  notes  until  January  23, 1885,  and  then  no  notes  were  pro- 
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duced,  but  at  that  time  the  notes  were  on  file  in  the  office  of  the  register  of  the 
court  of  chancery  at  Kalamazoo,  as  part  of  the  testimony  and  files  of  the  former 
suit,  and  were  never  presented  to  him  for  payment;  that  by  the  terms  of  the 
mortgage,  as  he  is  advised,  no  foreclosure  of  the  same  could  be  instituted  until 
the  expiration  of  60  days  after  demand.  (8)  That  a  final  decree  was  entered 
March  13,  1885,  for  sale,  and  fixing  amount  due  at  $5,303.75.  (9)  That  he 
had  no  notice  or  knowledge  that  said  complainants  had  caused  a  computation 
to  be  made  of  the  amount  due  on  said'  mortgage  without  taking  into  aoeount 
the  rents  and  profits  of  said  lands,  with  which  he  should  be  credited  until 
about  March  3, 1886,  after  he  learned  the  premises  had  been  advertised  for 
sale.  (10)  That  for  the  past  year  and  a  half  he  has  been  obliged  to  be  absent 
from  Kalamazoo  the  greater  part  of  the  time  to  attend  to  his  business;  that  be 
has  been  embarrassed  financially,  which  was  caused  almost  wholly  by  the  ex- 
pense incurred  by  the  litigation  before  mentioned,  and  the  action  of  the  par- 
ties in  unjustly  and  illegally  detaining  and  depriving  him  of  the  possession  and 
benefit  of  said  lands.  His  prayer  for  relief  is  as  follows:  ''Your  petitioner, 
therefore,  prays  that  an  order  may  be  made  in  said  cause  setting  aside  and 
vacating  the  return  of  service  of  the  subpcsna  in  this  cause  upon  your  peti- 
tioner; and  also  setting  aside  and  vacating  the  order  talking  said  bill  of  com- 
plaint as  confessed,  and  referring  it  to  said  commissioner  to  compute  the 
amount  due  on  said  mortgage;  and  also  setting  aside  and  vacating  the  report 
of  the  amount  due  upon  said  promissory  notes  and  mortgage;  and  also  setting 
aside  and  vacating  the  decree  made  in  said  cause;  and  your  orator  further 
prays  that  your  petitioner  may  have  such  other  relief  in  the  premises  as  shall 
be  agreeable  to  equity  and  good  conscience.  *' 

The  court  issued  an  order  to  show  cause  why  the  prayer  of  this  petition 
should  not  be  granted.  Complainants  showed  cause  by  affidavits  to  the  ef- 
fect, as  far  as  it  had  any  bearing  upon  the  motion,  that  the  estate  for  which 
they  were  administrators  owed  debts,  and  the  only  assets  were  the  notes  and 
mortgage  in  question ;  that  the  rents  and  profits  exceeding  the  necessary  out- 
lays and  taxes  did  not  amount  to  more  than  $100;  that  defendant  was  other- 
wise indebted  to  the  estate  in  a  large  amount,  exceeding  $1,000.  and,  he  be- 
ing insolvent,  they  had  the  right  to  apply  the  rents  and  profits  upon  such 
otiier  indebtedness;  and,  by  proofs  taken  upon  the  hearing,  they  showed  that 
he  was  aware  of  the  foreclosure  proceedings ;  and,  shortly  after  the  commis- 
sioner had  reported  the  amount  due,  he  was  informed  by  the  commissioner 
that  he  had  made  a  report  of  the  amount  due  upon  the  mortgage,  and  de- 
fendant then  said:  ''I  shall  show  them  a  trick  some  day."  This  was  within 
a  month  of  the  time  the  report  was  made. 

The  files  in  the  case  were  referred  to  in,  and  made  a  part  of,  defendant's 
petition,  from  which  it  appears,  by  the  return  of  the  sheriff  indorsed  on  the 
original  subpoena,  and  returned  and  filed  on  the  thirtieth  day  of  January, 
1885,  that  he  personally  served  upon  the  defendant  the  subpoena  by  deliver- 
ing to  said  defendant,  at  the  city  of  Kalamazoo,  in  said  county,  a  true  and 
compared  copy  of  the  subpoena,  inscribed  "Copy,"  and  subscribed  ''Elisha 
D.  Frazer,  Complainant^s  Solicitor;"  and  the  same  time  he  showed  said  de- 
fendant the  original  subpoena,  with  the  seal  of  the  court  impressed  thereon. 
The  files  did  not  show  tliat  an  affidavit  of  non-appearance  had  been  filed  be- 
fore the  order  pro  confesso  was  entered,  but  did  show  that  such  order  was 
based  upon  the  return  of  the  sheriff.  The  files  also  showed  that  on  the  fif- 
teenth day  of  April,  1885,  the  complainants  filed  a  written  prcBcipe  to  request 
the  register  to  enroll  the  decree.  The  return  of  the  circuit  judge  states  that 
the  decree  was  not  in  fact  enrolled.  The  petitioner  also,  by  reference,  made 
the  files  and  records  of  the  suit  by  the  heii-s,  to  have  the  deed  of  said  land  to 
defendant  set  aside  and  declared  null  and  void,  a  part  of  his  petition. 

The  circuit  judge,  upon  the  hearing,  "ordered,  adjudged,  and  decreed  that 
the  prayer  of  the  petition  be,  and  the  same  is  hereby,  granted;  and  that  the 
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return  of  the  service  of  subpoena  issued  in  this  cause  upon  the  defendant, 
Kobert  F.  Hill,  and  all  proceeding^  subsequent  thereto,  be,  and  the  same  is 
hereby,  vacated  and  set  aside;  and  it  is  further  ordered,  adjudged,  and  de- 
creed that  this  order  shall  not  take  effect  and  become  operative  until  the 
twentieth  day  of  April,  A.  D.  1886;  and  that  in  the  mean  time  no  sale  be 
made  under  the  decree  in  this  cause,  which  is  hereby  set  aside  and  vacated, 
but  that  the  sale  advertised  thereunder  may  be  continued  and  adjourned 
until  the  twentieth  day  of  April,  A.  D.  1886;  and  it  is  further  ordered  and 
decreed  that  the  said  defendant,  Kobert  F.  Hill,  cause  his  appearance  to  be 
entered  in  said  cause  within  30  days  after  the  order  becomes  operative." 

The  relators  contend  that  this  order  is  unauthorized,  and  tliat  this  court 
should  issue  its  mandate  to  the  circuit  court  of  Kalamazoo  county  to  compel 
that  court  to  vacate  such  order  upon  the  following  grounds:  (1)  That  the 
court  below  had  no  jurisdiction  to  vacate  the  decree  on  petition  of  defendant, 
under  the  facts  and  circumstances  of  this  case;  that  the  pracipeiox  enroll- 
ment filed  on  the  fifteenth  of  April,  1885,  operated  as  an  enrollment  of  tlie 
decree.  (2)  If  otherwise,  and  if  the  opening  of  the  decree  was  a  matter  in 
the  discretion  of  the  court,  yet  no  facts  exist^  which  authorized  the  exercise 
of  such  discretion. 

What  shall  constitute  an  enrollment  of  a  decree  and  proceedings  in  a  cause, 
and  when  the  enrollment  shall  be  deemed  to  be  perfected,  is  regulated  by  sec- 
tions 6648  and  6649  of  Howell's  Statutes.  From  these  sections  it  is  clear 
that  the  request  to  the  register  to  enroll  the  decree  and  proceedings  does  not 
have  the  effect  of  enrollment.  It  is  not  until  the  papers  are  attached  to- 
gether, and  the  required  certificate  of  the  register,  under  the  seal  of  the  court, 
annexed  and  filed  in  his  office,  that  the  decree  and  proceedings  are  deemed  to 
be  enrolled.  Authorities  are  not  wanting,  however,  to  support  the  author- 
ity of  the  court  to  viicate  a  decree  in  a  cause  where  the  bill  has  been  taken  as 
confessed  upon  petition  or  motion  after  enrollment,  for  proper  cause  shown. 
Millapaugh  v.  McBride,  7  Paige,  509;  Kemp  v.  Squire,  1  Ves.  Sr.  205;  Seek- 
man  y.Peck,  3  Johns.  Ch.  415;  Erwin  v.  Vint,  6  Munf.  267;  Tripp  v.  Vin^ 
-cent,  8  Paige,  176.  It  is  otherwise  when  the  bill  has  been  taken  as  confessed 
after  appearance.  Maynard  7,Pereault,  30  Mich.  160.  It  was  said  by  the 
chancellor,  in  Russell  v.  Waite,  Walk.  Ch.  31,  that  "no  general  rule  can  be 
laid  down  by  the  court  to  govern  it  in  applications  of  this  kind.  Each  appli- 
cation must  depend,  in  a  great  measure,  upon  its  own  fiicts  and  circum- 
stances, and  the  sound  discretion  of  the  court  A  decree  regularly  obtained 
against  a  party,  by  default,  should  not  be  opened,  unless  under  special  cir- 
cumstances, and  then  only  to  promote  justice.'* 

Was  this  decree  regularly  obtained?  The  relator  insists  that  the  return 
of  the  sheriff  is  final  and  conclusive  against  the  defendant;  that  it  was  an 
official  act,  made  under  the  sanction  of  an  oath,  and  is  entitled  to  equal  verity, 
at  least,  as  defendant's  oath  contradicting  tlie  return.  On  the  other  hand, 
the  defendant  insists  that  the  service  of  a  copy  of  the  subpoena  which  is  not 
a  true  copy,  in  that  the  return-day  was  stated  in  the  copy  to  be  the  twelfth 
of  January  instead  of  the  twelfth  of  February,  was  not  merely  an  irregular- 
ity, but  a  void  service,  and  the  court  never  obtained  jurisdiction  of  his  per- 
son. Both  grounds  are  untenable.  The  return  of  an  officer,  under  certain 
circumstances,  may  be  set  aside  upon  sufficient  cause  shown  in  the  same  pro- 
ceeding. Where  the  service  appears  from  the  return  to  have  been  legal  and 
proper,  although  false,  it  is  sufficient  to  give  the  court  jurisdiction.  In  this 
<;ase  the  service  was  not  wholly  void.  The  original  subpoena,  which  was 
without  defect,  was  exhibited  to  the  defendant,  with  the  seal  of  the  court 
impressed  thereon. 

In  Creveling  v.  Moore,  39  Mich.  563,  which  was  a  foreclosure  suit  in  which 
there  had  been  a  decree  pro  confesso  entered  May  26, 1877,  and  a  petition  filed 
May  1,  1878,  to  set  the  decree  aside  on  the  following  grounds:  (1)  The  sub- 
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pcBna  issued  and  served  upon  them  was  signed  by  the  deputy  register  in  his 
own  name,  and  not  in  the  name  of  his  principal;  (2)  that  by  the  subpoena 
the  defendants  were  called  to  answer  the  bill  of  complaint  of  "Nelson  Grevel- 
ing,  of  Minnie  J.  Bondman,"  whereas  the  decree  is  in  favor  of  "Kelson 
Greveling,  guardian  of  Minnie  J.  Bondman;"  (3)  that  the  copy  of  subpoena 
served  upon  them  was  not  subscribed  by  the  complainant  or  his  solicitor,  or 
by  the  officer  serving  the  same,  as  required  by  the  rules  of  court, — the  court 
said:  "The  defects  were  mere  irregularities,  and  if  the  defendants  desired  to 
take  advantage  of  them  they  should  have  moved  promptly.  After  the  lapse 
of  time  appearing  in  this  case,  such  objections  are  not  to  be  listened  to." 

In  Johnson  v.  Shepard,  35  Mich.  115,  where  a  sheriff,  by  a  manifest  cler- 
ical error,  certified  that  he  had  served  a  subpoena  on  a  day  before  it  was 
dated  and  issued,  the  defendant,  after  decree,  applied  for  le^ive  to  file  a  bill  of 
review.  The  court  said  the  defect  relied  upon  was  not  well  founded  in  fact, 
and  such  a  slip  would  have  given  no  very  strong  support  to  an  appeal  to  the 
discretion  of  the  court. 

A  case  in  point  is  that  of  GovM  v.  Castel,  47  Mich.  604;  S.  C.  11  N".  W. 
Rep.  403.  In  this  case  a  subpoena  was  issued  in  due  form,  and  returned  witli 
regular  proof  of  personal  service.  The  copy  served  on  defendant  was  not  a 
true  copy,  as  it  contained  no  return-day  whatever.  Defendant,  however,  al- 
lowed complainant  to  go  on  and  take  a  decree  i?ro  co^fesso  on  the  first  of  July, 
1880.  On  the  eighteenth  of  December  following  he  moved  in  person  to  va- 
cate the  proceedings  subsequent  to  the  bill  and  issue  of  the  subpoena,  on  the 
ground  that  the  copy  of  the  subpoena  contained  no  appearance  day.  He  made 
no  showing  of  merits,  nor  tendered  any  answer.  Neither  did  he  suggest  any 
excuse  on  explanation  for  his  delay.  The  court  said :  "  We  think  the  defendant 
was  guilty  of  gross  Is^ches,  and  was  in  fault  in  lying  by,  and  not  moving  on 
his  own  contention  in  regard  to  the  defect  of  the  process."  The  court  was 
further  of  the  opinion  that  the  defect  in  the  copy  of  the  subpoena  was  not 
made  out,  and  that  the  weight  of  the  evidence  was  the  other  way. 

In  this  case  the  defect  in  the  copy  served  was  an  irregularity  which  the  de- 
fendant might  have  taken  advantage  of  by  timely  application  to  the  court. 
But  he  was  not  misled.  He  is  an  attorney  and  solicitor,  and  familiar  with 
the  rules  and  practice  of  the  courts.  He  nowhere  asserts  that  he  was  igno- 
rant or  uninformed  of  the  return-day  stated  in  the  original  subpoena,  which 
was  shown  to  him.  He  does  not  even  claim  that  he  would  have  appeared  in 
the  cause  had  the  service  been  entirely  regular.  He  does  not  claim  to  have 
any  defense  to  the  action  upon  the  merits.  He  presents  no  answer  which  he 
proposes  to  file.  He  asks  no  leave  to  enter  an  appearance,  or  to  answer,  and 
asserts  no  intention  of  either  appearing  or  answering  in  the  cause.  His  only 
grievance  is  that  the  complainants  did  not  take  an  account  of,  and  apply  the 
rents  and  profits  upon,  the  amount  due  upon  the  notes.  He  knew  the  case 
was  proceeding  in  the  court,  and  that  the  report  of  the  commissioner  was 
filed.  He  waited  nearly  a  year  after  that,  permitting  complainants  to  incur 
expenses  in  advertising  the  land  for  sale,  and  then  applied  to  have  all  proceed- 
ings set  aside.  All  these  facts  give  color  to  the  appearance  that  it  is  in  this 
way  he  is  carrying  out  his  threat  made  nearly  a  year  before,  when  apprised 
that  the  commissioner  had  made  his  report,  that  he  would  "show  them  a 
trick  some  day."  No  cause  whatever  was  shown  for  setting  aside  the  service 
of  the  subpoena.  Neither  was  there  for  setting  aside  the  order  pro  eonfesso. 
If  the  defendant  appears  in  a  cause  pending  in  chancery,  he  must  enter  his 
appearance  with  the  register  in  the  Book  of  Common  Orders.  It  is  different 
from  an  appearance  at  law,  where  service  of  notice  of  retainer  is  an  appear- 
ance which  makes  it  necessaiy  to  show  by  affidavit  that  no  appearance  has 
been  had,  since  the  records  and  files  might  not  disclose  the  fact.  But  in 
chancery  the  records  will  always  disclose  the  fact  of  appearance.  As  a  mat- 
ter of  good  practice,  Ct  may  be  better  to  file  an  affidavit  of  non-appearance  be- 
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fore  proceeding  to  enter  defendant's  nonappearance  and  taking  the  bill  as 
confessed,  but  it  is  not  essential,  and  its  omission  is  not  error. 

It  is  well  settled  that  opening  a  decree,  and  permitting  a  defendant  to  come 
in  and  defend,  is  a  matter  within  the  sound  discretion  of  the  court,  when  ap- 
plied for  within  a  reasonable  time.  Whether  it  should  be  done  by  bill  of  re- 
view or  petition  depends  upon  the  situation  and  circumstances  of  the  case. 
Brewer  v.  Dodge j  28  Mich.  ^59;  Dunn  v.  Keef/in,  3  Scam.  297;  Gtnin  v.  Har- 
ris, 1  Smedes  &  M.  Ch.  528;  Millspaugh  v.  McBride,  7  Paige,  512;  Wooster  v. 
Woodhulli  1  Johns.  Ch.  539.  This  being  so,  the  remedy  by  maridamus  can- 
not obtain  where  the  case  shows  that  there  were  any  facts  upon  which  the 
relief  is  asked  to  support  the  conclusion  reached  by  the  court,  or  where,  per- 
haps, there  has  been  a  wanton  or  gross  abuse  of  discretion  tending  to  the 
manifest  injury  of  the  complaining  party.  In  this  case,  under  the  circum- 
stances presented  in  this  record,  no  facts  exist  which  authorize  the  exercise 
of  judicial  discretion  in  setting  aside  the  service  of  the  subpoena  on  the  order 
pro  confesso.  It  was  the  duty  of  the  complainant  to  have  rendered  an  ac- 
count of  the  rents  and  profits,  if  any  there  were,  (and  if  not,  to  have  proven 
that  fact,)  and  to  have  applied  such  rents  and  profits  upon  the  amount  secured 
by  the  mortgage.  It  appears,  by  complainant's  own  showing,  that  there 
were  such  rents  and  profits  in  excess  of  the  necessary  expenses  of  carrying 
on  the  farm. 

The  circuit  court,  in  the  exercise  of  its  discretion,  has  vacated  the  decree 
and  the  report  of  the  commissioner.  There  was  evidence  to  warrant  this  ac- 
'  tlon,  although  it  might  have  been  justly  refused  on  account  of  defendant's 
laches,  which  was  not  at  all  excused  by  defendant.  We  find  nothing  in  the 
case  to  warrant  the  order  made  directing  the  defendant,  to  enter  his  appear- 
ance within  30  days.  This  suit  is  brought  by  administrators  of  an  estate  to 
foreclose  a  mortgage  against  which  no  invalidity  is  suggested.  The  defend- 
ant has  permitted  the  case  to  proceed  without  objection  until  a  year  has  elapsed 
since  the  proceedings  were  commenced.  If  he  should  be  successful  in  now 
setting  aside  the  service  of  the  subpoena,  another  year  must  elapse  before  a 
sale  can  be  had.  This  cannot  be  permitted  on  technical  grounds,  and  with- 
out any  showing  of  merits. 

A  mandamus  must  be  issued  directing  the  court  to  vacate  those  portions 
of  the  order  made  by  him  above  quoted  which  grants  the  prayer  of  the  peti- 
tion in  this:  in  setting  aside  the  return  of  the  subpoena,  the  order  taking  the 
bill  as  confessed,  and  the  order  requiring  the  defendant  to  enter  his  appear- 
ance in  said  cause.  There  must  be  a  new  order  of  reference  to  a  circuit  court 
commissioner  to  ascertain  and  compute  the  amount  due  and  unpaid,  and  the 
complainants  must  render  before  such  commissioner,  on  oath,  an  account  of 
the  rents  and  profits,  and  of  the  necessary  outlays  and  expenses,  and  the  net 
rents  and  profits  must  be  applied  on  the  indebtedness  secured  by  the  notes 
and  mortgage.    Ko  costs  are  allowed. 

Campbell,  C.  J.,  and  Mokse,  J.,  concurred. 

Sherwood,  J.  I  think  the  writ  in  this  case  should  be  granted.  The  or- 
der asked  to  be  vacated  was  based  mainly  upon  an  irregularity  which  was 
well  known  at  the  time  it  occurred  to  the  defendant,  and  to  no  one  else.  It 
did  not  deprive  the  court  of  jurisdiction.  The  defendant  was  an  attorney  at 
law,  and  both  equity  and  good  practice  required  him,  if  he  was  injured  thereby, 
or  desired  to  take  advantage  of  the  irregularity,  to  do  so  at  the  first  opportu- 
nity, in  the  court  below.  This  he  did  not  do,  but,  as  appears,  purposely  de- 
layed his  action  until  after  the  decree  was  made,  and  the  property  was  being 
advertised  for  sale.    His  motion  comes  too  late. 

The  rents  and  profits  of  the  land,  after  deducting  taxes,  interest,  and  ex- 
penses, were  necessarily  very  inconsiderable,  and  could  as  well  be  applied  to 
v.27N.w.no.8— 56 
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the  other  indebtedness  of  defendant  to  the  estate;  and,  whatever  they  were, 
they  could  only  be  considered  in  the  nature  of  an  equitable  set-off,  when  the 
amount  w<is  asceilained,  against  the  amount  found  due  upon  the  mortgage, 
and  which  might  be  applied  to  the  extinguishment  of  the  same  to  the  extent 
received  by  complainants,  if  requested  by  the  defendant  at  the  proper  time. 
Such  request  was  not  made,  but  carefully  avoided  by  the  defendant,  and  with 
a  full  knowledge  of  all  the  facts.  The  complainants  were  not  required,  un- 
der the  statute,  to  make  such  application  before  decree,  where  personal  serv- 
ice of  the  subpoena  had  been  made,  without  appearance  and  request  by  the 
defendant,  and,  under  the  circumstances  appearing  in  this  case,  such  equita- 
ble set-off  must  be,  I  think,  regarded  as  waived  by  him. 

I  am  unable  to  discover  any  equitable  ground  upon  which  the  order  made 
by  the  learned  circuit  judge  can  be  sustained;  or  upon  which  he  could  exer- 
cise any  equitable  discretion.  A  denial  of  the  order  asked  for  by  relators 
would  be  allowing  the  defendant  to  take  advantage  of  his  own  wrongs  to  the 
prejudice  of  the  complainants.  This  is  not  permissible,  either  at  law  or  in 
equity,  and  cannot  receive  my  assent.  I  think  justice  requires  that  the  writ 
should  be  granted,  and  that  complainants  should  recover  their  costs  against 
the  defendant. 


Lamfhere's  Gasb. 

Piled  April  22,  1886. 

Criminal  Law— CaMULAirvE  Sentenckb  for  Felonies. 

Where  a  party,  sentenced  for  one  felony  to  12  years'  imprisonment,  (the  prison 
anthorities  having  the  power  to  shorten  the  term  for  good  conduct.)  is  also  sen- 
tenced for  another  felony  to  a  term  of  three  ^ears  '*from  and  after  the  expiration 
of  the  term  of  twelve  years*  sentence  this  day  imposed,  "  the  second  sentence  is  too 
imcertainand  indefinite  as  to  the  time  of  its  commencement,  and,  in  the  absence  of 
statute,  cannot  be  upheld. 

Habeas  Corpus. 

Campbell,  0.  J.  The  prisoner  was  convicted  in  1877  of  an  assault  with 
intent  to  murder,  and  sentenced  to  imprisonment  for  12  years  in  the  state 
prison.  At  the  same  term  of  court  he  was  sentenced  for  larceny  to  a  term 
of  three  years,  "from  and  after  the  expiration  of  the  term  of  twelve  years* 
sentence  this  day  imposed.''  This  latter  sentence  is  said  not  to  have  been 
imposed  by  the  judge  who  tried  him  on  the  smaller  charge,  of  which  he  was 
convicted  some  time  before  the  greater  conviction.  This  might  have  pre- 
sented some  difficulty  if  we  were  not  satisfied  that  the  second  sentence  was 
illegal  on  other  grounds.  By  good  conduct  the  prisoner  has  saved  three 
years  of  his  twelve-years  sentence,  and  is  entitled  to  his  discharge  from  that. 
The  question  raised  by  the  prison  authorities  is  whether  they  can  continue 
to  hold  him  on  the  second  sentence.  The  only  case  which  has  presented  any 
analogous  question  in  this  court  is  Harris  Bloom's  Petition,  53  Mich.  597, 
S.  C.  19  N.  W.  Rep.  200,  when  the  prisoner  had  been  committed  to  the 
Detroit  house  of  correction  for  two  terms,  of  three  months  each,  for  the 
felony  of  larceny.  The  form  of  the  second  sentence  made  it  run  for  three 
months  from  April  24,  1884,  unless  the  first  sentence  should  sooner  expire, 
or  he  should  be  otherwise  entitled  to  release,  in  which  case  it  was  to  run  for 
three  months  from  that  time.  It  was  held,  without  discussing  any  other 
point,  that  the  second  sentence  was  too  uncertain  and  indefinite  as  to  the 
time  of  its  commencement,  and,  in  the  absence  of  statute,  could  not  be  up- 
held. The  second  sentence,  in  the  present  case,  comes  within  the  same  mis- 
chief, inasmuch  as  the  time  for  its  beginning  is  not  made  to  depend  on  the 
action  of  the  law,  or  of  any  court,  and  it  rests  with  the  prison  authorities  to 
determine  how  much,  if  any,  time  is  to  be  allowed  for  good  conduct.     We 
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think  it  is  governed  by  tliat  decision.  But,  as  the  subject  is  on^.  whicli  may 
•call  for  legislative  action  for  the  future,  we  think  it  proper  to  refer  to  some 
considerations  indulging  such  action. 

Upon  the  hearing  it  appeared,  as  it  did  in  Bloom's  Case,  that  there  is  a 
conflict  of  authority,  which  seems  to  come  more  from  local  usage  and  legisla- 
tion than  from  the  common  law.  The  relations  of  this  commonwealth  to  the 
■common  law  are  not  altogether  conformed  to  the  holdings  of  some  other 
states.  In  many  of  the  states,  statutes  of  parliament  passed  before  or  during 
the  early  days  of  the  American  colonies,  as  well  as  old  colonial  statutes  and 
usages,  liave  been  recognized  as  part  of  the  local  common  law,  and  have  been 
construed  and  applied  by  the  courts.  But  Michigan  was  never  a  common-law 
colony,  and  while  we  have  recognized  the  common  law  as  adopted  into  our 
jurisprudence,  it  is  the  English  common  law,  unaffected  by  statute.  In  1810 
an  act  was  piissed  putting  an  end  to  all  the  written  law  of  England,  France, 
Canada,  and  the  IN'orthwest  and  Indiana  territories,  as  well  as  the  French  and 
Canadian  customs,  leaving  no  statute  or  code  law  in  force  except  that  of 
Michigan  territory  and  the  United  States.  1  Terr.  Laws,  900.  And  while 
we  have  kept  in  our  statute  books  a  general  statute  resorting  to  the  common 
law  for  all  non-enumerated  crimes,  there  has  always  been  a  purpose  in  our 
legislation  to  have  the  whole  ground  of  criminal  law  defined,  as  far  as  possi- 
ble, by  statute.  There  is  no  crime  whatever  punishable  by  our  laws  except 
by  virtue  of  a  statutory  provision.  The  punishment  of  all  undefined  offenses 
is  fixed  within  named  limits,  and  beyond  the  unregulated  discretion  of  the 
•courts.  While  we  refer  with  profit  to  the  rulings  of  other  courts,  there  are 
many  cases  where  we  cannot  regard  them  as  binding. 

In  the  numerous  citations  in  the  elementary  books,  and  especially  the  val- 
uable treatises  of  Mr.  Bishop,  he  seems  to  favor  the  notion  that  cumulative 
^sentences  are  recognized  as  good  by  common  law,  as  no  doubt  they  are  by 
much  American  authority  on  the  subject.  But  the  English  citations  are  not 
numerous,  and  the  oldest  one  seems  to  be  Wilkes^  Case,  4  Brown,  Pari.  Gas. 
860.  In  that  case  it  was  held  that  two  separate  sentences,  of  several  months 
each,  for  misdemeanor,  were  lawfully  imposed.  The  fact  that  the  question 
was  removed  into  the  house  of  lords  indicates  that  there  must  have  been  felt 
some  doubt  about  it,  and  the  decision  itself  is  not  much  fortified  by  reasoning 
or  precedehts.  His  prosecutions  have  never  been  considered  as  doing  much 
towards  settling  law.  Nevertheless,  ever  since,  although  it  may  be  doubted 
flow  long  before,  it  has  been  held  that  consecutive  sentences  were  valid  on 
convictions  of  misdemeanors;  and,  inasmuch  as,  under  the  English  law,  the 
power  of  imprisonment  for  misdemeanors  was  largely  discretionary,  and  one 
sentence  might  be  made  to  last  as  long  as  several  sentences,  it  is  not  surpris- 
ing that  the  subject  is  not  much  discussed  by  the  English  books.  There  is, 
however,  no  authority  to  be  found,  so  far  as  our  examinations  have  gone,  and 
;so  far  as  the  criminal  law  citations  are  found  in  the  best  elementary  books, 
^hich  holds  that  such  a  practice  exists  at  common  law  in  felonies.  In  Reg. 
T.  Cutbush,  L.  B.  2  Q.  B.  379,  it  is  said  distinctly  that  a  statute  was  necessary 
to  apply  to  felonies  the  practice  in  misdemeanors.  That  case  points  out  how 
the  British  statutes  have  provided  for  it.  That  is  a  recent,  and,  beyond  ques- 
tion, a  correct,  statement  of  the  law. 

Whatever  elasticity  there  may  be  in  civil  matters,  it  is  a  safe  and  necessary 
rule  that  criminal  law  should  not  be  tampered  with  except  by  legislation. 
Under  our  constitution  this  must  be  done  by  statutes  clearly  pointing  out  in 
their  titles  and  provisions  the  precise  purpose  designed.  We  have  in  this  state 
not  only  county  jails,  but  several  public  prisons  designed  to  hold  different 
classes  of  prisoners.  In  the  state  prison  there  can  be  no  imprisonment  except 
for  felonies.  In  other  prisons  varying  rules  prevail.  It  is  quite  possible 
for  the  same  offender,  in  the  same  court,  to  be  tried  for  offenses  where  the 
<;onfinement  must  be  in  different  places.    If  cumulative  sentences  can  be  im- 
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posed  in  all  cases,  the  results  may  be  very  singular.  The  imprisonment  may 
begin  in  one  jail,  and  the  next  sentence  may  be  in  another,  and  practical  dif- 
ficulties may  easiiy  be  suggested  that  can  only  be  solved  by  legislation.  A» 
vre  have  no  statutes  on  the  subject,  we  must,  in  our  opinion,  wait  until  the 
legislature  shall  see  fit  to  devise  adequate  means  to  avoid  these  difficulties* 
In  our  opinion,  the  prisoner  should  be  discharged. 

Champlik  and  Shsbwood,  JJ.,  concurred. 


Kewkqik  d.  Tracby  and  others. 
Filed  April  29, 1S86. 

1.  TsBBPAflfl— Spboial  Statdtb— Damaoks. 

Where  damages  are  socif  ht  to  be  reoovered  for  detention  of  land,  in  an  action  un- 
der 2  8306,  sec.  24,  How.  St.,  the  action  will  not  lie  to  recover  damages  sustained 
prior  to  the  date  of  the  passage  of  such  act,  (September  10,  1881.) 

2.  8amb— NoTios  Rbquibed  by  Statxttx — Notice  Pbiob  to  Statute. 

There  being  no  statute  prior  to  September  10,  1881,  anthoriring  sammarr  pro- 
ceedlngs  to  recover,  as  against  heirs  or  devisees  in  possession,  lan<]b  sold  under  ex- 
ecutors^ deeds,  and  the  statute  of  that  date  requiring  a  demand  of  possession  or  no- 
tice to  quit,  no  notice  or  demand  prior  to  that  date  can  be  made  the  basis  of  a  re- 
covery under  that  statute. 

Error  to  St.  Joseph. 

Joh7i  B.  Shipman,  for  plaintiff.  Henry  F,  Severens,  for  defendants  and 
appellants. 

Morse,  J.  The  plaintiff  sued  the  defendants  in  the  circuit  court  for  the 
county  of  St.  Joseph,  in  trespass,  for  the  use  and  value  of  occupation  of  certain 
premises  alleged  to  have  been  wrongfully  held  by  them,  after  the  same  were 
sold  and  conveyed  to  plaintiff  by  the  executors  of  one  Eleazer  Traoey,  and 
claiming  in  his  declaration  treble  damages  under  section  8306,  How.  St. 
The  plaintiff  recovered  single  damages  to  the  amount  of  $743,  which  the  jury 
assessed  in  detail  as  follows:  Expenses  in  obtaining  restitution,  $135;  pre- 
paring land  for  crops  and  seed  sowed  in  1880,  S95;  loss  of  use  of  land  to  Sep- 
tember 10, 1881,  $1,220;  loss  of  same  land  from  September  10, 1881,  to  August 
1,  1882,  $680;  total,  $2,130.  From  which  total  they  deducted  $1,387  for 
crops  raised  by  defendants,  but  obtained  by  plaintiff  as  hereinafter  stated, 
and  taxes  paid  by  defendants  for  the  years  1880  and  1881.  This  special  find- 
ing in  detail  was  asked  by  the  plaintiff's  counsel  to  meet  the  claim  of  defend- 
ants' counsel,  who  denied  the  right  of  plaintiff  to  recover  for  expenses  in 
getting  restitution  of  the  land,  and  who  claimed — First,  that  the  action  of 
trespass  could  not  be  maintained  at  aU;  and,  second,  that  damages  in  any 
event  could  not  be  recovered  back  of  September  10,  1881,  the  date  at  which 
the  law  authorizing  the  bringing  of  the  action  in  like  cases  took  effect.  The 
defendants  bring  error. 

The  undisputed  facts  in  the  record  show  that  the  said  Eleazer  Tracey  died 
May  19,  1877,  owning  the  land  described  in  plaintiff's  declaration  and  leav- 
ing a  will  empowering  his  executors  to  sell  it.  The  defendants  are  his  widow 
and  heirs,  who  took  possession  of  the  premises  and  cropped  them  for  about 
five  years.  March  18,  1880,  the  executors  sold  and  conveyed  the  land  to  the 
plaintiff,  and  March  26,  1880,  he  demanded  the  possession  of  the  premises. 
The  defendants  refused  to  surrender  such  possession,  and  denied  the  plain- 
tiff's right  to  the  premises,  and  November  30,  1880,  filed  a  bill  in  chancery 
to  set  aside  the  executor's  deed.  The  validity  of  the  deed  was  affirmed  in 
this  court,  June  27,  1882.  At  the  date  of  such  executor's  deed  there  was  a 
crop  of  wheat  growing  on  the  land  which  had  been  put  in  by  the  defendants 
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in  the  fall  of  1879,  and  which,  at  maturity,  they  harvested.  Plaintiff  replev- 
ied it,  and  in  February,  1883.  the  suit  was  tried  in  the  circuit  court,  and  judg- 
xnent  for  the  value  of  the  wheat,  81,875,  rendered  for  the  defendants.  In 
the  spring  of  1880  the  plaintiff  went  upon  the  premises,  and  put  in  some  oats 
and  clover-seed,  but  was  unable  to  retain  possession,  and  lost  his  work.  The 
defendants  planted  and  harvested  some  corn,  the  most  of  which  the  plaintiff  re- 
plevied. In  the  fall  of  the  same  year  the  defendants  put  in  another  orop  of 
^wlieat,  which  they  harvested  in  1881.  The  plaintiff  also  replevied  this.  The 
•defendants  sowed  wheat  again  in  the  fall  of  1881,  and  harvested  the  same  in 
1882,  but  the  plaintiff  got  possession  of  the  crop,  and  retained  it.    March  27, 

1882,  the  plaintiff  commenced  summary  proceedings  before  a  circuit  court 
commissioner  to  obtain  possession  of  the  land  under  section  6706  of  Compiled 
JLaws  of  1871.  as  amended  by  act  198  of  1881,  (How.  St.  §  8295.)  and  on  appeal 
to  the  circuit  court  recovered  a  judgment  against  the  defendants,  July  19. 1882, 
under  which  he  obtained  possession  of  the  premises.  August  1, 1882.    In  March, 

1883,  while  these  replevin  suits  were  pending  between  the  parties,  besides  other 
litigation,  and  the  plaintiff  was  designing  to  take  the  first  replevin  suit  to  the 
supreme  court,  negotiations  were  entered  into  looking  towards  a  settlement 
of  the  controversies.  These  negotiations  were  conducted  mostly  in  writing, 
between  John  B.  Shipman,  counsel  for  plaintiff,  and  H.  F.  Severens,  attor- 
jiey  for  defendants.  In  July  of  the  same  year  a  settlement  was  reached.  The 
-writ  of  error,  which  had  been  taken  out  in  the  first  case,  was  dismissed,  and 
plaintiff  paid  the  judgment  in  that  suit.  He  kept  the  wheat  and  corn  in  the 
'Other  two  replevin  suits,  and  stipulations  were  filed  in  each,  July  12,  1883, 
-entering  judgments  in  favor  of  the  plaintiff  against  defendants.  The  de- 
fendants* counsel  claims  that  the  plaintiff,  under  the  evidence,  was  not  en- 
titled to  bring  trespass,  as  the  defendants  were  rightfully  and  peaceably  in 
possession  until  the  date  of  the  judgment  in  restitution;  that  the  plaintiff 
could  only  bring  trespass  under  the  provisions  of  the  statute  as  amended  in 
1881,  which  did  not  take  effect  until  September  10,  1881,  and,  there  being  no 
notice  to  quit,  or  demand  of  possession,  after  September  10,  1881,  no  action 
could  be  maintained  under  the  amended  statute. 

We  are  of  the  opinion  that  the  counsel  is  correct  in  this  claim.  It  must  be 
Emitted  that,  without  the  statutes  referred  to,  the  action  of  trespass  would 
sot  lie.  The  plaintiff  being  out  of  possession,  arid  the  defendants  having  en- 
tered rightfully  and  peaceably  in  the  first  instance,  and  having  retained  their 
possession  under  such  entry  to  the  end,  there  was  no  foundation  at  common 
law  for  the  present  action;  and  the  plaintiff's  declaration  is  based  upon  the 
-statutes,  "section  twenty-four  of  chapter  two  hundred  and  eleven  of  the  Com- 
piled Laws  of  1871  of  this  state,  and  the  amendments  thereof."  Prior  to  act 
198  of  the  Laws  of  1881  there  was  no  authority  for  summary  proceedings  in  a 
•case  like  the  present,  and  therefore  no  warrant  for  an  action  of  trespass,  as 
the  section  authorizing  the  action  refers  in  terms  to  the  summary  proceedings. 
The  statute  is  as  follows:  "§  8306,  sec.  24.  The  complainant  obtaining  re- 
stitution of  any  premises  under  the  provisions  of  this  chapter  shall  be  en- 
titled to  an  action  of  trespass,  or  trespass  on  the  case,  against  the  defendant, 
:and  may  recover  treble  damages  from  the  time  of  the  forcible  entry  or  de- 
tainer, or  of  the  notice  to  quit,  or  demand  of  possession,  as  the  case  may  be; 
And  all  other  damages  to  which  he  may  be  entitled."  Previous  to  the  tenth 
-day  of  September,  1881,  the  day  upon  which  the  amendment  took  effect,  the 
statutes  authorizing  summary  proceedings  to  recover  possession  of  lands  did 
not  include  premises  sold  under  executors'  deeds,  as  against  heirs  or  devisees 
in  possession.  At  and  after  date,  such  proceedings  were  authorized  as  fol- 
lows: "The  person  entitled  to  any  premises  may  recover  possession  thereof 
in  the  manner  hereinafter  provided,  in  the  following  cases:  First,  ♦  ♦  ♦; 
second,  ♦  ♦  ♦;  third,  *  *  ♦  or  where  any  heir  or  devisee  shall  con- 
tinue in  possession  of  any  premises  sold  and  conveyed  by  any  executor  or  ad* 
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ministrator  under  license  from  the  probate  court,  or  under  authority  in  the 
will  to  pay  the  debts  of  the  deceased  testator  or  intestate.** 

The  statute  (section  8306)  authorizing  the  action  of  trespass  must  be  con- 
sidered as  penal  in  its  nature,  and  can  have  no  retroactive  effect.  It  follows, 
therefore,  that  the  plaintiff  could  recover  in  this  action  no  damages  arising  be- 
fore the  tenth  day  of  September,  1881. 

The  inquiry,  then,  arises  as  to  the  plaintiff's  right  to  recover  damages  suf- 
fered by  the  defendants'  holding  possession  after  that  date.  It  cannot  be 
considered  that  there  was  any  forcible  entry  or  detainer  of  these  premises. 
As  before  stated,  the  defendants*  entry  was  peaceable,  and  they  had  the  right 
of  use  and  occupation  until  the  land  was  sold  by  the  executor.  Nor  does 
the  evidence  show  any  forcible  detainer  since  the  executor's  sale.  There- 
fore, under  this  statute,  a  notice  to  quit,  or  a  demand  of  possession,  was  nec- 
essary before  a  right  of  action  in  trespass  would  accrue. 

It  is  conceded  that  there  was  no  such  notice  or  demand  after  September  10, 
1881.  Can  the  demand  of  possession  of  date  March  26, 1880,  be  made  the 
basis  of  a  recovery  under  a  statute  not  then  in  existence?  We  think  not.  It 
must  be  considered,  in  this  connection,  that  the  defendants,  as  heirs  of  Ele- 
azer  Tracey,  were  holding  these  premises  under  a  claim  of  right,  and  while 
the  validity  of  the  executor's  deed  to  plaintiff  was  an  open  and  controverted 
question,  until  the  final  decision  in  this  court  of  date  June  27,  1882.  This 
holding  could  not,  under  such  circumstances,  be  made  a  wrongful  one,  and 
subject  to  penal  consequences,  by  any  act  of  the  plaintiff  or  defendants  taking 
place  before  the  statute  took  effect,  and  not  done  in  contemplation  or  with 
knowledge  of  it. 

We  are  also  clearly  satisfied  from  the  correspondence  between  the  attorneys, 
and  the  acts  of  the  parties,  that  all  the  matters  embraced  in  this  suit  were 
settled  in  July,  1883,  and  the  circuit  judge  should  have  so  directed  the  jury 
as  a  matter  of  law. 

The  judgment  of  the  court  below  will  therefore  be  reversed,  with  the  costs 
of  both  courts.    There  is  no  reason  for  a  new  trial,  and  none  will  be  granted* 

(The  other  justices  concurred.) 


Strinqer  v.  Dean. 

Filed  April  29,  1886. 

1,  Attachment— Affidavit  fob  Weit. 

Where  the  affidavit  for  a  writ  of  attachment  is  made  by  one  who  states  that  he  is 
the  plaintiffs  attorney,  the  legal  inference  is  that  he  made  it  "on  behalf  of  the 
plaintiff."  The  plaintiff,  though  not  named  in  the  affidavit,  is  Bofficiently  iden- 
tified by  the  annexing  of  the  writ  thereto. 

2.  Bamic— Motion  to  Vacate— Framing  of  Issues. 

Where  a  motion  to  quash  a  writ  of  attachment  and  vacate  a  judgment  Is  made,, 
and  where  the  face  of  the  proceedings  shows  no  want  of  Jurisdiction  to  iasae  the  writ 
or  enter  the  judgment,  the  nlaintinis  entitled  to  firame  an  issue,  and  contest  the^ 
questions  raised  outside  of  the  record. 

Error  to  Tuscola. 

T,  W,  Attoood,  for  plaintiff  and  appellant.   B,  L,  Ran^ford,  for  defendant. 

Morse,  J.  This  suit  was  commenced  by  writ  of  attachment  in  the  circuit 
court  for  the  county  of  Tuscola.  No  personal  service  of  the  writ  was  made 
upon  the  defendant,  and  the  plaintiff  proceeded  to  judgment  before  the  de- 
fendant had  learned  that  suit  had  been  instituted.  Judgment  was  rendered 
March  16,  1885.  May  5,  1885,  the  defendant  entered  a  special  motion  to  set 
aside  said  judgment  and  quash  the  writ  for  alleged  defects  in  the  affidavit 
for  the  writ,  and  filed  an  affidavit  in  support  of  the  motion,  setting  forth 
that  at  the  date  of  the  issuing  of  the  writ  the  plaintiff  and  himself  were 
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both  residents  of  Wayne  county,  and  that  he  was  possessed  of  personal  prop- 
erty in  Wayne  county  subject  to  levy  by  attachment.  His  objections  to  the 
affidavit  were — FiraU  that  the  plaintiff  did  not  make  the  affidavit,  nor  was  it 
stated  therein  that  the  person  who  made  it  did  so  on  behalf  of  the  plaintiff; 
second,  that  the  affidavit  did  not  show  that  either  of  the  parties  was  a  resi- 
dent of  Tuscola  county,  and  therefore  should  have  set  forth  either  that  the 
defendant  was  a  non-resident  of  the  state,  or  that  he  had  no  property  subject 
to  attachment  within  the  county  where  he  resided,  in  order  to  give  the 
court  jurisdiction. 

Upon  the  day  noticed  for  the  hearing  of  this  motion,  by  consent  of  parties 
in  open  court,  an  order  was  entered  giving  the  defendant  until  the  twenty- 
second  day  of  May,  1885,  to  file  a  new  affidavit  in  support  of  his  motion,  and 
the  plaintiff  20  days  from  the  fifteenth  day  of  May,  1885,  in  which  to  file 
counter-affidavits,  or  "to  frame  an  issue  under  the  statute,"  at  his  election. 
Defendant  filed  a  new  affidavit  o^  the  twenty-second  of  May.  On  the  eleventh 
day  of  September,  1885,  the  plaintiff  filed  with  the  clerk  of  the  court  an  elec- 
tion in  writing  to  frame  an  issue  according  to  said  order,  and  on  the  same 
day  served  a  notice  of  the  same  upon  the  attorney  for  the  defendant.  After- 
wards, and  on  the  fourteenth  day  of  September,  1885,  the  attorney  for  the  de- 
fendant noticed  his  special  motion  for  hearing  upon  the  attorney  for  the  plain- 
tiff, the  date  for  said  hearing  being  September  18, 1885.  The  motion  was 
heard,  the  judgment  vacated,  and  the  writ  quashed  upon  that  day.  The  plain- 
tiff brings  the  action  of  the  court  before  us  for  review  upon  exceptions. 

It  appears  that,  upon  the  same  day  the  notice  of  hearing  of  the  special  mo- 
tion was  served  upon  him,  the  plaintiff^ s  counsel  entered  a  motion  that  he  be 
granted  leave  to  frame  an  issue  to  try  the  question  whether  the  defendant 
was  possessed  of  property  situate  in  Wayne  county  subject  to  levy  by  attach- 
ment at  the  time  of  the  issuing  of  the  writ;  that  he  had  not  framed  an  issue 
before,  because  he  could  find  no  provision  in  the  statute  under  which  to  frame 
it,  the  order  heretofore  noted  having  specified  that  the  issue  should  be  framed 
under  the  statute.  This  motion  was  heard  at  the  same  time  as  defendant's 
motion,  and  denied.  The  plaintiff  objects  to  the  action  of  the  court  upon  the 
ground  that  the  notice  of  the  special  motion  to  quash  the  writ,  under  the 
circumstances,  should  have  been  the  same  as  notice  of  trial,  and  served  upon 
him  14  days  before  hearing.  But,  if  it  was  proper  to  hear  this  motion  without 
fnuning  an  issue  as  desired  by  the  plaintiff,  we  think  sufficient  time  elapsed 
between  the  service  of  the  notice  and  the  hearing.  We  are  of  the  opinion, 
however,  that  unless  some  defect  appeared  upon  the  face  of  the  proceedings 
showing  a  want  of  jurisdiction  to  issue  the  writ  or  to  enter  judgment,  the 
plaintiff  was  plainly  entitled  to  frame  an  issue,  and  contest  the  questions 
raised,  outside  of  the  record.  Haywood  v.  Johnson^  41  Mich.  598;  S.  C.  2 
IN*.  W.  Rep.  926.  And  we  do  not  think  the  plaintiff  waived  this  right  because 
of  not  proceeding  sooner  to  take  his  election  under  the  order. 

The  affidavit  upon  which  the  writ  issued  in  this  case  was  made  and  veri- 
fied by  T.  W.  At  wood,  who  deposed  therein  that  he  was  the  "attorney  for 
the  plaintiff  named  in  the  annexed  writ  of  attachment."  It  is  claimed  that 
he  should  have  sworn  that  he  made  the  affidavit  in  behalf  of  the  plaintiff, 
and  named  him  in  the  affidavit.  We  do  not  think  so.  The  statute  requires 
that  the  affidavit  should  be  made  by  "the  plaintiff,  or  some  person  in  his  be- 
half." If  the  person  executing  the  affidavit  deposes  that  he  is  the  agent  or 
attorney  of  the  plaintiff,  it  sufficiently  appears,  by  legal  inference,  that  it  is 
made  in  his  behalf.  How.  St.  §  7987;  Nicolls  v.  Lawrence,  30  Mich.  394. 
As  the  affidavit  may  also  be  made  at  the  same  time  the  writ  is  issued,  and 
must  always  be  annexed  before  the  writ  passes  from  the  clerk's  hands,  and 
the  affidavit  in  this  cause  bears  the  same  date  as  the  writ,  there  is  a  sufficient 
identification  of  the  plaintiff  without  naming  him  in  the  affidavit,  although 
such  naming  is  no  doubt  the  better  practice.    But  the  omission  to  do  so 
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does  not  invalidate  the  writ,  or  void  the  issue  of  it.  Huhbardston  Lumber 
Co.  V.  CoxierU  36  Mich.  264. 

The  affidavit  filed  fails  to  state  the  residence  of  either  the  plaintiff  or  de- 
fendant. The  defendant's  counsel  contends  tlmt  the  affidavit  should  upon 
its  face  show,  under  the  statute,  either  that  one  of  the  parties  resided  in 
Tuscola  county,  or  that  the  defendant  had  no  property  subject  to  attachment 
in  the  county  where  he  resided,  or  was  a  non-resident  of  the  state;  that  one 
of  these  facts  was  necessary  to  confer  jurisdiction  to  issue  the  writ.  How. 
St.  §  7986.  Under  the  statute  above  cited,  the  plaintiff  can  only  proceed  in 
attachment  in  case  one  of  the  parties  resides  in  the  county,  or  the  defendant 
has  no  property  in  the  county  where  he  resides  and  property  in  the  county 
where  suit  is  brought,  or  is  a  non-resident  of  the  state.  We  do  not  think  it 
necessary  to  set  forth  in  the  affidavit  at  the  commencement  of  the  attachment 
proceedings  anything  more  or  further  than  is  prescribed  by  the  next  section, 
(How.  St.  ^  7987,)  which  provides  what  the  affidavit  shall  contain.  The  affi- 
davit filed  m  this  cause  contained  all  the  material  allegations  required  by  the 
statute.  It  is  entirely  proper,  however,  for  the  defendant  to  appear,  as  he 
did  in  this  case,  and  move  to  set  aside  the  judgment  and  quash  the  writ  upon 
the  ground  of  want  of  Jurisdiction,  by  filing  affidavits  showing  that  the  plain- 
tiff, under  section  7986,  had  no  right  to  proceed  in  attachment,  {Haywood  v. 
JohnsoUf  41  Mich,  698;  S.  G.  2  N.W.  Bep.  926,)  and  can  base  his  motion  upon 
affidavits  so  filed.  But  if  the  plaintiff  desires  to  contest  the  facts  relied  upon 
in  the  affidavits  to  quash  the  proceedings,  he  has  an  undoubted  right  to  the 
framing  of  an  issue,  unless  he  waives  it,  and  to  try  the  question  before  a  jury 
if  he  chooses  to  do  so. 

The  order  of  the  court  below  in  this  case  will  be  reversed  and  vacated,  and 
the  plaintiff  must  be  given  leave  to  frame  an  issue  upon  the  matters  of  fact 
sets  forth  in  defendant's  affidavit,  and  allowed  a  trial  of  such  issue  if  he  de- 
sires.   Costs  of  this  court  will  be  awarded  to  the  plaintiff. 

(The  other  justices  concurred.) 


Sttfervisors  of  Kent  Co.  d.  City  of  Grand  Bapids.    (Two  Cases.) 

Filed  April  29,  1886. 

1.  Counties— RsMOYAL  or  Couhtt-Svat—Pbopbixtabt  Righib. 

When  land  is  dedicated  for  a  oonnty-seat,  tlie  county  becomes  the  statntoTir  trus- 
tee for  the  purposes  declared,  and  has  no  beneficial  title  except  so  far  as  such  pur- 
poses are  county  purposes.  The  fee  is  merely  ancillary  to  the  trust,  and  when  the 
county-seat  is  removed,  the  county  ceases  to  have  any  proprietary  rights  under  the 
dedication.    Mobsb,  J.,  dissents. 

2.  Bamk — Limitation  of  Actions. 

After  an  adverse  possession  and  claim  of  nearly  80  years,  in  land  formerly  held  as 
a  county-seat,  it  is  too  late  for  the  county  to  invoke  the  aid  of  equity  to  reclaim  the 
land. 

Appeal  from  superior  court,  Grand  Bapids. 

Isaac  M.  Turner  and  M.  J.  Smiley,  for  complainant.  7.  W,  Ransom, 
John  E.  More,  and  A.  T,  McReynolds,  for  defendant  and  appellant. 

Campbell,  C.  J.  These  cases  relate  to  the  claim  of  the  county  of  Kent  to 
what  was  originally  known  as  the  court-house  square  in  Grand  Rapids,  and 
the  bills  were  filed  to  quiet  its  title  against  the  city  of  Grand  Bapids  as  set- 
ting up  ownership  in  one-half  by  title  absolute,  and  in  the  other  as  possessed 
by  dedication,  and  against  various  persons,  setting  up  title  to  the  south  half 
as  never  lawfully  dedicated  to  any  use.  In  brief,  the  claim  of  the  county  is 
claimed  to  have  arisen  out  of  a  location  of  the  county-seat,  by  the  territorial 
authority,  on  this  square,  by  desire  or  acquiescence  of  the  first  proprietor,  and 
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its  subsequent  recognition  by  his  grantees,  who  platted  and  sold  lands  recog- 
nizing the  public  purposes  of  the  square.  The  north  half  is  claimed  by  the 
>city  as  grantee  of  Louis  Campau,  who  owned  the  platted  lands,  and  after  the 
county  had,  as  the  city  insists,  relinquished  such  rights  as  it  may  have  had, 
sold  the  property  to  the  city.  The  south  half  is  claimed  by  the  city  by  dedi- 
cation to  public  uses,  and  against  both  city  and  county  is  claimed  under  the 
original  holders  as  not  dedicated,  or.  If  dedicated,  relinquished.  The  relin- 
quishment is  claimed  to  have  been  made  out  by  an  official  removal  of  the 
-county-seat  from  the  square,  and  acquiescence  in  it. 

In  the  view  we  take  of  the  case,  no  good  purpose  would  be  served  by  a 
minute  consideration  of  the  circumstances  of  the  original  dedication.  The 
facts  are  clearly  shown  that,  instead  of  a  general  location  of  a  county-seat  in 
a  town,  village,  or  other  public  subdivision,  the  square  in  question  was  chosen 
l>y  territorial  authority,  and  so  treated  by  the  land-owner  and  his  successors 
In  the  title,  whose  interests  were  no  doubt  promoted  by  it.  The  land  was 
built  upon  and  actually  and  openly  used  for  the  seat  of  justice  for  many  years, 
and,  so  far  as  the  original  land-owners  and  their  successors  were  concerned, 
it  would  no  doubt  have  been  perpetually  continued  so  without  opposition  had 
there  been  no  disturbance  from  other  sources.  For  reasons  which  apparently 
sprang  from  local  jealousy  and  contention,  action  was  obtained  from  the  leg- 
islature, in  1850,  whereby  commissioners  were  again  appointed  by  the  state 
to  establish  the  seat  of  justice  of  the  county.  This  they  did  upon  another 
parcel  of  land  owned  by  Mr.  Kendall,  and  the  governor  made  proclamation 
accordingly.  In  October,  1850,  after  that  designation,  the  supervisors  took 
some  steps  to  have  the  new  ground  which  Mr.  Kendall  had  deeded  prepared, 
but  seem  to  have  had  some  idea  that  they  were  not  yet  shut  out  from  all  con- 
trol of  their  own  choice  of  places,  and  accompanied  this  action  with  a  saving 
clause  against  any  obligation  to  build  on  it.  During  the  succeeding  session 
of  the  legislature  in  1851,  when  means  of  communication  seem  to  have  been 
imperfect,  the  board  of  supervisors  supposed  they  had  prevailed  on  the  legis- 
lature to  remove  the  county-seat  to  still  another  place  offered  to  be  given  by 
Oeorge  Coggeshall,  and  took  action,  depending  on  the  fate  of  that  measure, 
-which  came  to  nothing.  A  strife  arose  between  East  and  West  side,  and  a 
good  deal  of  disputing  and  counteraction  went  on.  But  no  one  supposed  the 
county-seat  had  not  been  removed  from  the  square  now  in  controversy.  In 
June,  1851,  a  motion  was  made  to  remove  the  site  or  location  for  the  county 
buildings  *'to  the  lands  proposed  to  be  deeded  to  the  county  of  Kent  by  Louis 
Campau,  and  which  is  known  as  the  north  half  of  the  court-house  or  public 
square,  upon  which  the  present  court-house  stands."  This  was  lost,  but  not 
from  any  apparent  doubt  in  regard  to  the  necessity  of  some  restoring  action 
if  they  desired  to  keep  it.  In  October,  1851,  a  resolution  was  adopted  accept- 
ing a  conveyance  from  George  Coggeshall,  and  locating  the  site  for  county 
buildings  on  the  west  side  of  Grand  river,  as  had  before  been  done  in  con- 
templation of  getting  suitable  arrangements  with  Mr.  Coggeshall  and  Mr. 
Turner. 

In  January,  1852,  further  resolutions  were  passed  to  remove  doubts  con- 
cerning the  effect  of  the  various  removals  on  the  titles  of  lands  before  de- 
voted to  county  purposes.  The  first  of  these  resolutions  declared  that  the  new 
removal  had  vacated  the  former  removal  to  the  Kendall  lot,  and  directed  a 
quitclaim  and  reconveyance  to  Mr.  Kendall.  The  second  directed  a  sale  of 
the  old  court-house  on  the  square  now  in  controversy.  This  was  sold  to  Louis 
Campau,  who  owned  the  fee,  and  this  sale  was  approved,  and  the  money  ap- 
propriated to  expenses  of  the  new  jail.  In  the  latter  part  of  the  same  year, 
1852,  Mr.  Campau  conveyed  to  the  city  the  north  half  of  the  square  for  $500, 
with  the  right  to  remove  the  old  court-house.  The  city  had  already  claimed 
it  as  a  public  ground,  dedicated  to  such  uses  as  gave  them  control  of  it,  and 
this  settlement  was  the  result  of  an  arbitration.    At  this  time,  or  earlier^ 
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the  whole  square  was  taken  possession  of  by  the  city  as  public  ground.  From 
that  time  to  this  the  city  has  claimed,  improved,  and  possessed  it,  although 
at  one  time  a  claim  for  public  assessments  seems  to  have  been  made  against 
the  county.  We  have  not  deemed  it  necessary  to  examine  into  this  transac- 
tion for  reasons  which  will  appear  hereafter.  On  several  occasions  since 
1852,  the  supervisors  have  taken  action  at  their  meetings  upon  the  question 
of  their  rights  over  this  square.  The  reports  made  have  usually  been  adverse 
to  such  rights.  But  no  measures  have  ever  been  taken  to  put  back  the  county- 
seat  there,  and  these  suits  are  the  lirst  legal  measures  begun  to  reclaim  the 
property,  although  in  1881  an  attempt  was  made  to  recover  it  by  assuming 
possession  and  fencing  it,  which  was  at  once  resisted,  and  the  fence  taken 
down  by  the  city.     These  suits  were  then  brought. 

In  our  opinion,  there  are  two  fatal  objections  to  the  present  proceedings. 
One  is  that  the  city  has  had  peaceable  control  for  over  30  years,  and  when 
the  bill  was  filed  had  been  in  possession  nearly  that  time.  It  is  no  doubt  true 
that  such  control  might  be  entirely  consistent  with  keeping  it  for  the  county, 
or  any  other  lawful  public  use.  as  the  city  is  placed  in  a  position  to  give  po- 
lice protection  to  any  public  grounds  not  otherwise  guarded.  But  in  this 
case  the  custody  has  been  under  claim  of  right  in  the  city  itself.  This  would 
be  adverse  to  the  county  right,  and  the  bill  is  filed  too  late. 

The  other  objection  is  equally  fundamental.  Assuming,  what  we  need 
need  not  pass  upon,  that  there  was  once  such  a  dedication  as  made  the 
county  statutory  trustee  for  the  public  uses  declared  by  the  platting,  that 
title  in  the  county  was  not  beneficial,  except  so  far  as  the  purposes  were 
county  purposes,  and  the  fee  was  merely  ancillary  to  the  trust,  and  could 
give  no  proprietary  right  further.  When  the  county-seat  was  legally  re- 
moved from  this  land,  it  is  difficult  to  see  what  right  the  county  had  to  oc- 
cupy it  any  longer  for  a  seat  of  justice.  When  the  county  recognized  this 
removal,  and  sold  its  building  to  the  owner  of  the  fee,  it  lost  its  last  interest 
in  land  or  building.  Once  lost,  it  could  not  be  reclaimed  without  something 
equivalent  to  a  new  grant,  and  a  right  to  have  its  county-seat  put  back. 
Neither  of  these  conditions  has  ever  existed.  In  our  opinion,  the  county, 
when  the  county-seat  was  removed,  ceased  to  have  any  proprietary  rights 
under  the  dedication.  Had  the  land  been  conveyed  by  Grant,  it  would  have 
remained  until  in  some  way  transferred,  unless  the  grant  itself  was  limited. 
But  even  in  such  a  case,  after  nearly  80  years'  adverse  possession  and  claim 
by  the  city,  it  would  be  rather  late  to  ask  aid  from  equity. 

In  the  present  suits  we  are  not  called  on  to  settle  the  conflicting  preten- 
sions of  the  defendants.  We  have  therefore  avoided  discussing  their  claims 
of  title  after  the  removal  of  the  county-seat,  which  occurred  so  many  years 
ago. 

The  bills  must  be  dismissed,  with  costs  of  both  courts. 

Sherwood,  J.,  concurred. 

Morse,  J.  The  proofs  in  these  two  cases  were  taken  by  stipulation  as  in 
one  case,  and  were  argued  together  here.  The  bills  of  complaint  were  filed 
to  quiet  the  title  to  a  piece  of  land  in  the  city  of  Grand  Rapids,  which  has 
been  known  as  and  called,  by  the  public  generally,  the  "Court-house  Square*" 
or  "Public  Square"  in  said  city,  and  latterly  by  many  as  the  "Public  Park." 
Owing  to  the  destruction  of  the  records  of  conveyances  in  the  office  of  regis- 
ter of  deeds  of  Kent  county  by  fire  some  15  years  ago,  it  has  been  somewhat 
difficult  to  show  the  whole  record  history  of  the  land  in  controversy,  but  yet 
we  are  enabled  to  get  a  pretty  clear  statement,  from  the  record  before  us,  of 
its  ownership  and  use,  from  the  date  of  its  first  transfer  by  the  government 
to  the  present  time.  December  2, 1833, 80  acres  of  land,  of  which  this  parcel 
in  question  was  a  part,  was  patented  by  the  United  States  to  Samuel  Dexter, 
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of  Ionia.  While  he  claimed  the  title,  and  it  was  supposed  he  owned  it,  but 
before  the  patent  was  issued,  in  November,  1833,  James  Kingsley,  S.  V.  R. 
Trowbridge,  and  Charles  Lauman,  commissioners,  appointed  by  the  governor 
of  the  then  territory  of  Michigan  to  locate  the  "seat  of  justice"  for  the  county 
of  Kent,  came  to  the  city  of  Grand  Bapids,  and  located  the  same  upon  the 
lands  of  Samuel  Dexter,  as  reported  by  them,  and  marked  a  hickory  tree  thereon 
as  the  center  of  the  same. — ^the  said  piece  of  land  to  be  20  rods  square;  and 
from  the  proofs  it  appears  that  said  piece  of  ground,  so  located  and  marked* 
covered  substantially,  as  near  as  may  be,  this  so  called  "Court-house  Square. '^ 
Samuel  Dexter  recognized  this  "seat  of  justice"  in  his  subsequent  conveyance 
to  Daniels  and  Sheldon,  and  this  location  may  be  said  to  have  been  the  foun- 
dation of  this  land  being  dedicated  and  reserved  for  public  use.  In  April,  1835* 
Dexter  and  wife  conveyed  a  portion  of  his  land  to  Louis  Campau,  including 
the  north  half  of  this  court-house  square.  This  is  the  parcel  of  land  in  con- 
troversy in  the  first-named  case,  which  the  city  of  Grand  Rapids  claims  to 
own  under  a  deed  from  said  Louis  Campau  dated  August  12, 1852,  quitclaim- 
ing the  said  premises  to  said  city,  "to  be  and  remain  public  grounds  for  the 
free  and  uninterrupted  use  of  the  inhabitants  of  said  city,  and  for  no  other 
purposes." 

In  August,  1835,  said  Dexter  and  wife  deeded  to  Lyman  I.  Daniels  and 
Thomas  C.  Sheldon  another  parcel  of  his  lands,  including  the  south  half  of 
said  square,  and  bounded  on  the  north  by  a  line,  due  east  and  west,  "passing 
at  a  tree  marked  by  the  commissioners  to  locate  the  seat  of  justice  of  Kent 
county  as  such  location."  This  south  half  of  the  square  is  the  land  involved 
in  the  second  case.  The  city  of  Grand  Rapids  claims  it  by  adverse  possession 
for  more  than  20  years,  for  the  purpose  of  maintaining  and  preserving  a  pub- 
lic park  thereon  for  the  use  and  benefit  of  its  citizens.  The  defendant  George 
E.  Fautlind  claims  title  by  conveyances  from  the  heirs  of  Daniels.  The  de- 
fendants Thomas  P.  Sheldon,  Alexandrine  W.  Willis,  and  Rosa  C.  Geiss  are 
the  heirs  at  law  of  Sheldon,  and  claim  an  interest  as  such  heirs  in  the  prem- 
ises. The  square,  as  now  situated,  and  embracing  these  two  parcels  of  land, 
is  bounded  on  the  north  by  Park  street;  east,  by  East  Park  place;  west,  by 
West  Park  place;  and  south,  by  Fulton  street.  The  county  of  Kent  claims 
the  whole  of  the  square  by  dedication  of  the  same  for  court-house  purposes  by 
the  proprietors  of  the  land,  and  acceptance  of  the  same  upon  the  part  of  the 
said  county. 

It  is  veiy  evident  that  the  proprietors  of  this  land,  in  platting  it  for  village 
purposes,  dedicated  this  land  to  the  public  for  public  uses,  and  there  is  but 
little,  if  any,  doubt  but  the  dedication  was  intended  for  county  pui-poses; 
that  is,  for  use  for  the  building  and  maintaining  of  a  court-house  and  other 
county  buildings  thereon.  Louis  Campau,  in  platting  this  property,  the  plat 
being  recorded  in  Kalamazoo  county,  June  6,  1835,  and  in  Kent  county  in 
1843,  marked  this  north  half  upon  the  plat  as  "public  square;"  and  intended^ 
in  so  doing,  to  offer  it  to  the  public  for  court-house  purposes.  This  is  shown 
clearly  enough  by  his  statements  and  subsequent  acts.  Somebody  also  platted 
the  lands  owned  by  Daniels  and  Sheldon,  which  plat  was  known  as  Bostwick 
&  Co.'s  addition  to  Grand  Rapids.  This  plat  was  made  about  the  year  1838, 
and  had  the  north  half  of  this  square  marked  upon  it  and  reserved  as  "court- 
house square. "  This  plat  was  made  by  one  E.  B.  Bostwick,  who,  it  is  claimed 
by  the  complainant,  was  acting  as  the  agent  of  Sheldon,  Daniels,  and  one 
Tiliston,  who  had  purchased  a  one-third  interest  in  their  property.  It  is  not 
very  certain  from  the  proofs,  such  a  length  of  time  having  elapsed  and  af- 
fecting the  memory  of  the  witnesses,  just  in  what  capacity  Bostwick  was 
acting  when  he  made  this  plat;  but  one  thing  is  certain,  that  nearly  all  the 
conveyances  of  land  in  that  vicinity,  and  covered  by  the  plat,  were  thereafter 
made  in  accordance  and  with  reference  to  said  plat.  It  is  very  plain  to  me 
that  this  plat  was  authorized  by  the  proprietors  of  the  land,  and  that  by  said 


Digitized  by  VjOOQ  IC 


^92  THE  NORTHWESTERN  REPORTER.  [Mich. 

plat  they  intended  to  and  did  offer  the  land  so  marked  to  the  public  for  use 
as  a  court-house  square;  and  for  nearly  50  years,  while  Grand  Rapids  has 
been  growing  in  population  from  a  village  of  a  few  hundred  people  to  a  city 
of  50,000  or  more  inhabitants,  and  while  this  piece  of  land  has  been  growing, 
year  after  year,  more  and  more  valuable,  it  has  nevertheless  always  laid  out 
open  to  the  public,  and  been  unmolested  in  its  public  use  by  any  private  per- 
son or  persons,  except  a  feeble  attempt  on  the  part  of  Louis  Campau  to  retake 
possession  of  the  south  half,  which  will  be  mentioned  hereafter.  It  was  cer- 
tainly dedicated  as  solemnly  as  possible  to  the  public  for  some  public  use,  and 
it  has  been  accepted  and  used  by  the  public  continuously  ever  since,  without 
the  interference  of  any  private  rights  or  daims  to  impair  or  impede  such  use. 
Tliis  alone,  in  my  opinion,  disposes  of  all  claim  of  title  to  this  square,  or  any 
part  thereof,  by  any  private  individual  or  individuals.  It  is  either  the  prop- 
erty of  the  county  or  of  the  city  for  public  purposes. 

Another  and  most  convincing  fact  showing  that  the  whole  of  this  square 
was  dedicated  to  the  public  for  court-house  purposes  is  the  building  of  a 
court-house  upon  the  same  in  1838,  and  its  maintenance  there  until  1844, 
when  it  burned.  The  proofs  show  that  this  building  was  located  as  near  the 
oenter  of  the  square  as  possible,  and  occupied  a  portion  of  both  halves  of  the 
same.  Courts  were  held  there,  and  the  sheriff  resided  in  the  building. 
Campau  was  then  a  resident  of  the  city,  and  he  and  the  other  proprietors 
knew  of  such  occupancy,  and  never  demurred  or  protested  against  it.  When 
this  building  burned,  a  temporary  structure  was  erected  in  its  stead,  and  oc- 
cupied by  the  county  for  the  holdin^r  of  courts  until  some  time  in  1851  or 
1852.  During  this  period  of  14  years  the  possession  and  occupancy  of  the 
•county  was  undisturbed  by  any  other  person  or  persons.  Here,  then,  was  a 
substantial  dedication  of  the  premises  to  the  county  of  Kent  for  court-house 
purposes,  and  an  active  and  sufficient  acceptance  of  the  same.  If  the  county 
has  not  lost  the  right  to  hold  these  premises  for  such  purposes,  it  needs  no 
reference  to  authorities  to  sustain  its  present  claim. 

It  is  argued  by  the  counsel  for  the  city  that  in  1852  the  county,  through 
its  supervisors,  formally  abandoned  the  whole  of  the  square;  gave  up,  in  fact, 
its  possession  and  control  of  the  same;  sold  the  court-house  building  to  Cam- 
pau; and  has  never  since  had  possession,  occupancy,  care,  or  control  over  the 
land  until  just  before  the  filing  of  the  bills  of  complaint  in  these  cases,  when 
it  took  a  possession  of  a  few  days,  by  building  a  fence  around  the  square,  for 
the  purpose  of  laying  a  foundation  for  these  suits.  I  am  unable  to  find  any 
evidence  of  any  formal  abandonment  by  the  county  of  its  right  to  the  use  of 
this  property  for  court-house  purposes,  or  any  definite  intention  to  abandon 
it,  save  that  which  may  be  implied  from  so  long  a  non-user  of  the  premises. 
There  has  been  more  or  less  quarreling  among  the  members  of  the  board  of 
supervisors  as  to  the  location  of  a  court-house.  The  strife  among  those  ia 
favor  of  different  localities  has,  as  usual  in  such  bodies,  been  quite  warm, 
and  extended  over  a  number  of  years,  with  various  resolutions  passed  and 
lost,  reconsidered,  passed,  and  lost  again.  Yet  with  all  the  discussion  had, 
and  action  taken,  no  court-house  has  ever  been  built,  or  commenced  to  be 
built,  upon  any  other  spot,  or  any  other  place,  definitely  located  for  such 
building;  and  during  most  of  the  years  something  hiis  been  done  looking  to- 
wards the  holding  of  the  ground  in  controversy,  and  for  the  purposes  intended 
by  the  dedication  and  acceptance  in  the  first  place. 

The  action  of  the  board  of  supervisors  in  relation  to  this  square  may  be 
summarized  as  follows:  From  1838  to  1851  courts  were  held  uniformly  in 
buildings  erected  upon  the  land  for  that  purpose;  the  first  lease  taken  of  any 
place  to  hold  courts,  outside  of  this  square,  commencing  to  run  January  1, 
1852.  Nothing  appears  of  record  touching  the  court-house  squai*e  in  the  pro- 
ceeding of  the  supervisors  until  the  October  session  of  1856,  when  counsel 
were  consulted  and  heard  as  to  the  validity  of  the  title  of  the  county  to  the 
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same,  who  declared  it  to  be  good.  In  1850,  through  the  instrumentality  of 
citizens  of  tlie  northern  half  of  the  county,  the  legislature  passed  an  act  (Sp. 
Liaws  1850, 289,  290)  appointing  three  commissioners  "to  examine  the  pres- 
'ent  location  of  the  county-seat  of  the  county  of  Kent,''  and  "to  proceed  and 
ascertain  whether,  in  their  judgment,  it  is  now  located  at  such  place  as  will 
most  promote  the  interests  of  said  county;''  and  if  such  commissioners  should 
find  it  was  not  so  located  as  to  promote  such  interests,  it  was  made  their  further 
duty  "to  establish  said  county-seat  at  such  place  as  they,  or  a  majority  of 
them,  shall  consider  for  the  best  interests  of  said  county,  upon  such  land  as 
shall  be  deeded  to  the  county  for  that  purpose. "  The  commissioners  appointed 
by  virtue  of  and  under  this  act  located  said  county-seat,  in  a  report  dated  Oc- 
tober 5, 1850,  upon  a  piece  of  land  in  the  city  of  Grand  Rapids,  upon  the  east 
Bide  of  Grand  river,  owned  by  George  Kendall,  and  Kendall  executed  a  deed 
of  the  same  to  the  county  of  Kent,  which  deed  was  delivered  by  said  Kendall 
or  the  commissioners  to  the  treasurer  of  said  county  for  record,  as  appears  by 
said  report.  Thereupon,  on  the  fourteenth  day  of  October,  1850,  Gov.  John 
S.  Barry  issued  a  proclamation,  reciting  said  commissioners'  report,  and  the 
recording  of  said  report  in  the  secretary  of  state's  office,  as  provided  by  said 
act,  and  declaring  siud  location  the  lawfully  established  county-seat  for  said 
oounty  of  Kent.  I  cannot  find  that  this  piece  of  ground  so  located  was  ever 
accepted  by  the  county.  It  is  claimed  that  this  location  shows  an  abandon- 
ment of  the  court-house  square  as  the  county-seat.    I  do  not  think  so. 

October  22, 1850,  a  few  days  after  the  proclamation  of  the  governor,  the- 
supervisors  gave  their  consent  that  George  Kendall  and  others  might  grade 
this  lot,  but,  in  the  resolution  granting  such  consent,  expressly  stipulated  that 
nothing  in  such  resolution  "should  be  construed  to  obligate  said  board  of  su- 
pervisors to  occupy  the  same  for  a  county  site."  Nothing  was  ever  done,  in 
any  way,  outside  of  the  granting  of  this  consent  to  grade,  in  recognition  of 
this  site;  and  January  13, 1852,  the  chairman  and  cleric  of  the  board  were  au- 
thorized to  reconvey  the  premises  to  said  Kendall,  which  they  did.  The  land 
has  therefore  passed  out  of  the  possession  and  ownership  of  the  county,  and 
for  over  30  years  been  in  the  hands  of  private  parties.  It  cannot  be  and  is 
not  seriously  contended  here  that  such  act  of  the  legislature,  or  the  location 
of  the  commissioners  appointed  under  such  act,  is  now  binding  upon  the 
county  of  Kent,  or  has  been  binding  since  the  acceptance  back  by  Kendall  of 
the  deed  of  the  premises.  When  the  supervisors  refused,  in  substance,  by 
their  resolution  of  October  22, 1850  to  recognize  or  accept  said  site,  they  were 
in  the  possession,  control,  and  occupancy  of  the  court-house  square,  and  held 
the  courts  thereon  until  January  1, 1852.  It  is  difficult  to  perceive  what  bear- 
ing the  acts  and  doings  of  these  commissioners  have  upon  the  question  of 
the  abandonment  of  the  court-house  square  by  the  county,  except  it  be  to- 
strengthen  the  impression,  considering  these  acts  with  the  proceedings  of  the 
supervisors  in  relation  thereto,  that  the  county  authorities  meant  to  retain 
their  right  to  the  use  of  this  square  for  court-house  purposes. 

It  is  also  urged  that  about  this  time  the  county-seat  was  established  on  tho^ 
-west  side  of  the  Grand  river,  in  the  city  of  Grand  Bapids,  and  that  by  such 
location  the  court-house  square  was  practically  abandoned.  En  October,  1851, 
a  resolution  to  locate  the  "county  site"  on  the  west  side  of  the  river,  "on  lands 
formerly  offered  by  Qeo.  Goggeshall,"  was  offered  and  voted  down  by  the 
supervisors;  but  in  the  same  month  it  was  resolved  to  locate  the  "county 
buildings"  upon  the  same  premises,  and  a  committee  appointed  and  money 
appropriated  to  build  a  jail  upon  said  site.  In  view  of  the  fact  that  the  su- 
pervisors refused  to  locate  the  "county  site"  there,  and  never  built  a  court- 
house upon  the  land,  but  voted  to  locate  the  county  buildings  thereon,  and 
built  a  jail  only  in  connection  with  such  vote,  renders  it  extremely  doubtful 
if  there  was  ever  an  intention  to  locate  the  court-house  there.  No  county 
buildings  were  erected  on  this  west-side  land,  and  it  was  occupied  only  for 
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Jail  purposes  and  sheriff's  residence.  In  1854  a  struggle  began,  in  the  inters 
est  of  the  people  upon  the  east  side  of  the  river,  to  get  the  location  of  the 
county  buildings  back  on  that  side,  which  conflict  lasted  from  that  time  until 
1860  or  1861,  occupying  more  or  less  of  the  attention  of  the  supervisors  at  eveiy 
session  of  the  board.  In  February,  1857,  certain  citizens  offered  to  donate  a 
sum  of  money,  and  the  free  use  of  Luce's  Hall,  for  court  purposes  for  five 
yeai*s,  if  the  supervisors  would  locate  the  court-house  and  other  county  build- 
ings on  the  court-house  square.  A  resolution  to  accept  such  donation,  and 
locate  accordingly,  after  discussion,  and  hearing  of  counsel  protrnd  con  upon 
the  question  of  the  title  of  the  county  to  the  square,  was  lost  by  a  vote  of  12 
yeas  to  13  nays.  At  the  same  session  a  resolution  to  raise  $3,000  to  be  ex- 
pended in  building  fire-proof  county  offices  upon  the  site  on  the  west  side  was 
voted  down.  The  next  day  after  this  vote,  a  resolution  was  passed  locating 
the  site  for  the  court-house  and  county  buildings  upon  some  lots  upon  the  east 
side  of  the  river,  provided  certain  conditions  were  complied  with  by  citizens 
of  the  county.  Wliether  such  conditions  were  ever  complied  with  does  not 
appear,  but  we  hear  nothing  further  about  such  location. 

No  further  proceedings  appear  in  the  records  of  the  board  of  supervisors  in 
relation  to  the  location  of  a  court-house  or  county  buildings  until  1860,  court 
being  held  and  county  offices  located  In  the  mean  time  in  rented  rooms  at 
various  places.  January  13  of  that  year  the  title  of  the  county  to  the  court- 
house square  was  again  brought  before  the  supervisors.  A  resolution  to 
locate  county  offices  on  the  west  side  was  lost.  A  resolution  locating  the 
county  offices  on  the  court-house  square,  provided  the  city  would  deed  to  the 
county  its  claim  to  the  same,  and  the  county  should  be  indemnified  for  any 
damage  arising  from  changing  the  location  of  said  offices,  was  passed  by  a 
vote  of  19  yeas  to  8  nays.  February  17,  1860,  this  was  rescinded,  "in  order 
to  bring  the  whole  subject  now  under  consideration  before  the  board."  The 
next  day  the  l)oard  resolved  to  submit  to  a  vote  of  the  people  two  proposi- 
tions: one  to  locate  the  court-house  and  county  buildings  upon  the  court-house 
square,  and  the  other  to  locate  the  same  on  the  property  on  the  west  side  of 
the  river.  On  the  same  day  a  resolution  was  adopted  to  build  fire-proof 
county  offices  upon  the  Carroll  lots,  61  and  66,  of  the  Kent  plat  of  the  city  of 
Orand  Rapids,  where  they  were  built,  and  where  the  present  county  offices 
of  Kent  county  are  situated.  The  buildings  rented  for  county  offices  before 
this  were  burned  January  23,  1860,  destroying  many  records. 

It  is  claimed  that  building  these  fire-proof  offices  upon  these  Carroll  lots 
evinced  a  disposition  upon  the  part  of  the  county  to  locate  the  county-seat  there 
ultimately,  but  the  proofs  show,  as  stated  above,  that,  when  it  was  voted  to 
build  them,  the  ultimate  location  of  the  court-house  and  county  buildings  was 
submitted  to  the  people.  It  also  appears  that  a  deed  of  the  premises  was  re- 
jected by  the  supervisors,  because  of  the  insertion  of  a  clause  therein  that  "the 
■conveyance  was  for  the  purpose  of  erecting  on  said  lots  county  offices."  The 
eounty  required  and  finally  obtained  a  deed  conveying  the  absolute  title  in  fee 
of  the  land.  The  erection  of  these  buildings  was  evidently  of  a  temporary  char- 
acter, and  for  temporary  purposes  only,  to  avoid  future  dangers  from  fire,  until 
-such  time  as  a  permanent  structure  would  be  voted  by  the  people,  and  June 
12,  1871,  a  canvass  of  the  votes  cast  at  the  spring  election  of  that  year  showed 
a  majority  of  three  to  one  against  a  proposition  to  raise  $5,000  to  add  another 
story  to  these  buildings  for  court  purposes.  The  two  propositions  submitted 
to  the  voters  of  the  county  in  the  spring  of  1860  decided  nothing,  as  the  votes 
were  never  canvassed  or  the  result  declared.  The  votes  were  canvassed  as 
far  as  returned,  but  no  returns  being  received  from  the  townships  of  Algonia, 
/  Cannon,  and  Gaines,  and  the  Second  ward  of  the  city  of  Grand  Bapids,  the 
result  was  never  officially  declared,  nor  any  action  taken  by  the  supervisors 
i  thereon,  except  as  hereinafter  stated.  Resolutions  were  offered  in  1860  to 
accept  the  lot  upon  the  west  side,  and  defeated.    Thereupon  the  owner  of  the 
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premises  upon  that  side  withdrew  his  offer  of  the  land,  and,  after  consider- 
^SLble  negotiations,  the  county  paid  him  ground  rent  from  1851  up  to  1862, 
.and  abandoned  the  further  use  of  the  premises  for  any  purpose. 

I  do  not  apprehend  that  the  use  of  this  west-side  land  for  jail  purposes  for 
1.0  years  or  more,  under  the  circumstances  and  proceedings  heretofore  set 
forth,  can  be  construed  or  looked  upon  as  a  formal  abandonment,  during 
such  period,  by  the  county,  of  the  court-house  square  for  the  purposes  of  a 
<5ourt-house.  During  nearly  all  this  time  there  was  a  steady  conflict  going 
on  as  to  the  location  of  the  court-house,  with  no  definite  result,  except  to 
prevent  the  erection  of  any  county  buildings  anywhere,  until  the  loss  of  the 
"County  records  necessitated  and  brought  about  the  temporary  location  and 
building  of  fire-proof  county  oflScea  where  they  now  stand,  on  the  corner 
of  Kent  and  Lyon  streets.  Neither  does  the  building  and  maintenance  of 
the  present  jail  building  on  property  other  than  the  court-house  square  cut 
any  figure  in  the  case.  The  old  jail  building  on  the  west  side  being  unfit  to 
remove  or  use  elsewhere,  upon  the  abandonment  of  the  lot  upon  the  west  side, 
another  lot  was  purchased  and  a  jail  erected,  the  people  voting  the  funds  for 
the  same,  without  any  reference  whatever  to  the  question  of  the  location  of 
the  court-house  and  other  county  buildings.  After  this  vote  in  1860,  and 
the  final  ending  of  the  claims  of  the  west  side  to  the  county-seat,  nothing 
further  appears  in  the  proceedings  of  the  supervisors  in  relation  to  the  site 
of  the  court-house  until  January  11,  1866,  when  a  committee  of  the  board,  in 
a  report  upon  the  location  of  a  jail,  recommended  also  the  building  of  a  court- 
house upon  the  court-house  square.  A  resolution  was  thereupon  adopted, 
locating  said  court-house  as  recommended,  yeas  23,  nays  4.  It  was  also 
voted  to  submit  propositions  to  the  people  to  raise  $15,000  for  jail  and  $40,- 
000  for  court-house.  This  proposition  to  raise  money  for  the  court-house,  if 
submitted,  must  have  been  defeated  by  the  people.  It  is  not  clear  from  the 
record  that  it  was  ever  submitted.  In  October,  1866,  an  account  was  pre- 
sented to  the  supervisors  for  the  grading  and  paving  of  Fulton  street,  south 
side  of  the  public  square,  and  being  advised  by  the  prosecuting  attorney  that 
the  county  had  rights  in  said  square,  the  same  was  ordered  paid  by  a  vote  of 
the  board. 

From  1866  up  to  1881  various  acts  upon  the  part  of  the  supervisors  were 
done  in  recognition  of  the  location,  in  1866,  of  the  court-house  upon  the 
square,  and  nothing  evincing  any  contemplated  change  in  such  location,  ex- 
cepting the  proposition,  submitted  to  the  people  in  1871,  to  raise  the  county 
offices  another  story  as  heretofore  noted.  January  23, 1870,  the  board  voted 
to  pay  a  sewer  tax  upon  the  south  half  of  the  square.  In  1874  the  board 
again  submitted  to  the  people  a  proposition  to  raise  $75,000  to  build  a  court- 
house upon  the  court-house  square,  which  was  defeated  by  a  vote  of  3,180 
for,  to  4,305  against.  In  January,  1881,  the  prosecuting  attorney  was  di- 
rected to  institute  legal  proceedings,  as  he  might  see  fit,  to  determine  the 
question  of  the  title  of  the  county  to  the  square;  and  by  the  sanction  and  di- 
rection of  the  boaixl  possession  of  the  premises  was  taken,  and  the  same  in- 
closed by  a  fence,  and  these  suits  commenced.  The  fence  was  completed  on 
the  eighth  day  of  October,  1881,  and  was  not  molested  by  the  city  until  Oc- 
tober 24, 1881,  when  the  marshal  was  ordered  to  tear  it  down.  Between  these 
dates,  and  on  the  thirteenth  of  October,  the  city  presented  an  assessment  of 
$208  against  the  court-house  square  for  the  paving  of  Monroe  street,  which 
the  county  paid,  and  received  the  receipt  of  the  city  treasurer  therefor. 

The  city  of  Grand  Rapids,  as  shown  by  the  proceedings  of  its  common  coun- 
cil, does  not  seem  ever  to  have  held  the  south  half  of  this  public  square  ad- 
versely to  the  county.  In  fact,  its  whole  supervision  of  both  halves  of  the 
square  has  been  but  little  if  any  more  than  citizens  have  forced  out  of  it,  to 
take  this  open  spot  under  its  control  for  the  purpose  of  keeping  it  clean,  and 
accommodating  the  public  as  its  use,  with  the  growth  of  the  city,  became 
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more  and  more  desirable  to  the  people  for  pu rposes  of  amusement.  In  October, 
1850,  the  people  wanted  an  appropriation  to  fence  it.  The  council  instructed 
a  surveyor  to  survey  it,  leaving  on  each  side  a  space  of  four  rods  for  streets, 
and  allowed  the  petitioners  to  build  a  fence  at  their  own  expense.  At  this 
time  it  is  admitted  that  the  county  had  taken  no  steps  to  abandon  it,  and  were 
holding  courts  there;  nor  had  the  title  of  Campau  been  then  acquired  by  the 
city.  August  13, 1852,  the  city  acquired  the  title  of  Campau  to  the  north 
half  of  the  square,  as  heretofore  noted,  and  paid  him  the  sum  of  $500  therefor. 
From  1850  to  1862  no  authority  seems  to  have  been  exercised  over  the  ground, 
and  the  only  action,  outside  of  offering  to  quitclaim  to  the  county,  of  the 
common  council,  was  to  lay  upon  the  table  a  petition  of  citizens  asking  for 
an  appropriation  of  $100  to  improve  it,  refusing  to  instruct  the  marshal  to 
prosecute  persons  for  allowing  swine  and  cattle  to  run  thereon,  and  letting  it 
once  to  a  circus  performance. 

In  1862  an  association  of  citizens,  upon  request  of  said  citizens,  were  al- 
lowed to  plant  trees  upon  it  tDithoiU  expense  to  the  city,  and  the  council  paid 
for  painting  the  fence  erected  by  the  citizens  under  the  permission  granted 
in  1850.  Nothing  further  appears  until  1865,  when  Mr.  Gilbert  was  given 
the  privilege  of  cultivating  the  grounds,  and  exclusive  control  for  two  years, 
to  seed  the  premises  at  the  end  thereof,  without  expense  to  the  city.  In  1867 
the  marshal  was  instructed  to  deposit  100  loads  of  dirt,  the  scrapings  of  the 
street,  upon  the  public  square.  In  1872  the  marshal  sold  the  grass  on  the 
premises  for  $10,  and  paid  the  same  into  the  city  treasury.  This  is  the  sum 
total  of  the  action,  possession,  or  control  of  the  city  from  1850  to  1873,  when 
the  first  public  improvement  was  made  by  the  city,  an  appropriation  of  $100 
being  voted  in  May  of  that  year  to  "improve  said  park."  In  the  same  year 
a  speaker's  stand  was  built  thereon,  and  the  marshal  instructed  to  see  that 
the  trees  and  grounds  were  properly  protected.  A  gas-pipe  was  also  laid  to 
the  music  stand,  and  the  fence  again  painted.  In  1874,  1875,  and  1876  the 
gates  and  fences  were  repaired,  and  sticks  and  stones  removed,  and  in  the 
latter  year  two  drinking  fountains  and  some  benches  placed  in  the  square  or 
park.  In  1878  walks  were  constructed,  and  the  fence  removed.  The  square 
was  not  put  under  police  surveillance  until  in  September  of  that  year,  after 
a  communication  from  the  chief  of  police,  setting  forth  that  the  park  was  in 
a  most  filthy  condition,  and  resorted  to  by  men  and  boys  for  the  purpose  of 
committing  nuisances.  Since  that  date  the  park  or  public  square  has  been 
looked  after  a  little  more  closely  by  the  city  authorities,  but  no  great  expend- 
iture has  been  made  upon  it.  It  will  be  seen  that  the  first  dollar  expended 
upon  the  ground,  save  the  purchase  money  paid  to  Campau,  was  in  1878,  only 
eight  years  before  the  commencement  of  these  suits,  the  improvements  be- 
fore that  time  being  the  work  entirely  of  private  parties.  The  jurisdiction 
over  the  square  upon  the  part  of  the  city  up  to  that  date  was  no  more  than 
the  customary  exercise  of  a  municipality  over  open  and  public  places  within 
its  limits,  and  not  at  all  inconsistent  with  or  adverse  to  the  title  claimed  by 
the  county. 

As  showing  the  intention  of  the  city  in  assuming  the  control  it  did,  we 
find  the  authorities,  at  two  different  times,  offering  their  claim  without 
recompense  to  the  county  in  case  the  court-house  should  be  located  thereon. 
In  1850  they  offered  to  quitclaim  the  interest  of  the  city  to  the  commission- 
ers appointed  by  the  legislature  to  locate  the  county-seat,  and  again,  in  1866, 
the  council  tendered  to  the  committee  of  the  supervisors  to  receive  proposals 
"all  the  right  of  the  city  to  the  public  square  for  the  purpose  of  locating  the 
court-house  and  other  public  buildings  thereon." 

In  recognition  of  the  right  of  the  county  to  hold  this  square,  we  find  the 
city  presenting  and  receiving  pay  for  accounts  against  the  square  as  follows: 
1866,  grading  and  paving  Fulton  street  on  the  south  side  of  public  square; 
1870,  sewer  tax  upon  the  south  half  of  the  square;  and  in  1881,  $208  assessed. 
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against  the  "coart-honse  square"  for  the  paving  of  Monroe  street.  The 
first  two  payments  appear  to  be  on  account  of  the  south  half  alone,  but  the 
last,  without  any  other  explanation  to  be  found  in  the  record,  seems  to  run 
against  the  whole  property. 

I  am  satisfied  that  the  city,  under  the  showing  made,  has  not  established 
any  title  by  adverse  possession  against  the  county  to  either  half  of  this  square. 
But  it  is  argued  that  the  title  to  the  north  half  is  good  because  of  the  convey- 
ance by  Louis  Campau  in  1852;  that  the  county  abandoned  the  premises  in 
1851;  and  that  thereupon  the  land  reverted  to  Campau,  who  took  possession 
thereof,  and  held  such  possession  at  the  time  he  so  deeded  his  interest  to  the 
city.  But,  as  heretofore  shown,  the  county  has  never  abandoned  the  prem- 
ises, unless  by  non-user.  As  at  the  time  of  Campau 's  conveyance  to  the  city 
the  county  had  only  ceased  holding  courts  thereon  for  less  than  eight  months, 
Campau  could  have  gained  no  title  thereto  by  reason  of  non-user.  In  my 
opinion,  after  the  dedication  of  this  piece  of  land  by  Campau  for  the  purposes 
of  a  court-house,  and  the  acceptance  and  use  of  it  by  the  county  for  nearly  ;14 
years,  the  mere  fact  of  selling  the  temporary  building,  unfit  for  court  purposes 
any  longer,  to  him,  and  the  non-user  of  the  premises  for  a  year,  while  a  quar- 
rel was  going  on  about  the  location  of  county  buildings  elsewhere,  without 
any  definite  result,  could  not  revest  him  with  the  absolute  title  in  fee,  the 
same  as  he  held  before  such  dedication  and  acceptance.  Baker  v.  Johnston, 
21  Mich.  350.  He  could  convey  to  the  city  the  title  he  had,  after  dedication,  in 
the  soil,  but  it  would  be  subject  to  the  public  use  conferred  by  such  dedication. 
There  is  no  doubt  whatever,  from  Campau's  own  statements,  that  he  gave 
this  part  of  the  square  for  court-house  purposes,  and  from  his  deed  to  the  city 
it  is  to  be  implied  that  in  making  such  transfer  he  did  not  intend  to  divert  it 
from  such  use;  and  the  act  of  the  city  authorities,  in  tendering  the  title  thus 
acquired  to  the  county  for  such  purposes  in  1866,  is  not  in  harmony  with  their 
theory  that  they  acquired  the  same  for  a  public  park,  nor  does  the  character 
of  their  supervision  of  the  grounds  from  1852  to  1873,  a  period  of  21  years, 
tend  at  all  in  that  direction. 

The  inquiry  now  arises  as  to  what  effect  the  non-user  of  this  public  or 
court-house  square  from  1852  to  1881  has  had  upon  the  rights  of  the  county 
of  Kent  in  the  premises.  By  the  original  dedication  and  acceptance  of  this 
square  the  county  became  vested  with  an  estate  therein  in  the  nature  of  an 
easement.  The  ownership  fee  is  not  claimed,  but  the  right  of  the  use  of  the 
premises  for  a  court-house  and  county  buildings.  Whether  an  easement  or 
riglit  of  this  kind  can  be  lost  by  mere  non-user  is  not  settled  to  a  certainty  by 
the  authorities.  It  must,  at  any  rate,  continue  so  long  as  to  raise  a  reasona- 
able  presumption  of  abandonment,  {Hatch  v.  Dwight,  17  Mass.  289;  Wilder 
V.  8t.  Paul,  12  Minn.  208.  Gil.  116;  Washb.  Easem.  669,  674;)  and  what 
length  of  time  is  sufficient  to  create  this  presumption  must  be  determined  by 
the  circumstances  of  each  particular  case.  But  such  non-user  must  always 
have  been  of  as  long  duration  as  the  period  that  is  required  in  order  to  gain 
the  easement  by  user, — Washb.  Easem.  (3d  Ed.)  668; — and  it  is  rarely,  if  ever, 
lost  unless  there  is  some  evidence,  outside  of  the  mere  non-user,  showing  an 
intent  to  abandon  it,  or  there  has  been  such  use  by  the  holder  of  the  fee  in  or 
over  the  easement  as  to  indicate  a  claim  of  right  which  is  adverse  to  the  en- 
jovment  of  the  easement.  Washb.  Easem.  675;  Wardv,  T7ar^.  7Exch.  838; 
Toiomend  v.  McDonald,  12  N.  Y.  381 ;  8myles  v.  Hastings,  22  II^".  Y.  217 ;  Wig- 
gins  v.  McOleary,  49  N.  Y.  346;  WhUe  v.  Crawford,  10  Mass.  188;  Ai-nold 
V.  Stevens,  24  Pick.  106-113;  Otoen  v.  Field,  102  Mass.  90-114;  Barnes  v. 
Lloryd,  112  Mass.  224.  There  must  be,  to  constitute  such  adverse  use,  an  act- 
ual, continued  possession  by  some  one,  with  a  claim  of  adverse  title,  and  with 
an  open  and  notorious  assertion  of  right  or  title  against  the  owner  of  the  ease- 
ment. Livermore  v.  City  of  MaquoJceta,  35  Iowa,  358;  Humbert  v.  The  Reo- 
for,  24  Wend.  587. 
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And  in  this  case,  where  the  dedication  of  a  public  sqaare  has  been  ac- 
cepted and  used  for  the  purposes  dedicated,  a  serious  question  arises  whether 
the  dedication  is  not  irrevocable  so  long  as  the  ground  is  not  put  to  other 
uses,  and  no  court-house  is  built  elsewhere.  It  is  doubtful  if  any  mere  non- 
user  in  such  case, — the  simple  holding  of  the  premises  in  abeyance  without 
any  use,  but  without  any  diversion  from  the  purposes  of  its  dedication, — ^for 
anv  length  of  time,  will  work  an  abandonment  or  extinguishment  of  the  ease- 
ment. Washb.  Easem.  208;  Wilder  v.  St.  Paul,  12 Minn.  208,  (Gil.  116;)  2 
Smith,  Lead.  Cas.  277.  The  use  of  the  premises  in  dispute  here  has  never  been 
inconsistent  with  the  present  or  future  occupation  of  the  same  for  the  uses  and 
purposes  of  its  dedication.  Private  persons  have  never  interfered  with  its 
public  use.  The  control  of  the  city  authorities,  up  to  1873,  had  in  it  no  ele- 
ment of  adverse  use.  It  was  simply  a  control  that  all  municipalities  exer- 
cise over  common  or  open  places  within  their  limits;  and  the  control  was  so 
slight,  as  heretofore  shown,  as  to  carry  with  it  no  impression  of  an  assertion 
of  title.  Since  that  time  the  possession  and  occupancy  of  this  square  by  the 
city,  if  such  possession  can  be  called  actual  or  adverse,  has  not  been  of  suffi- 
cient duration  to  ripen  into  a  title  as  against  the  county.  The  square  has 
never  lost  its  identity  as  the  court-house  square,  and  until  it  does  must  be 
considered  still  open  to  the  public  uses  of  its  dedication.  Touonsend  v.  Mc- 
Donald, 12  N.  Y.  381;  Hunter  v.  Sandy  Hill,  6  Hill,  407. 

There  is  no  evidence  connected  with  this  non-user  showing  an  intention 
on  the  part  of  the  county  to  abandon  its  rights  in  the  premises.  It  is  true, 
the  supervisors  were  shuffling  about  and  quarreling  among  themselves  as  to 
the  location  of  a  county-seat  from  1852  to  1866,  for  exactly  the  same  number 
of  years  that  they  had  before  that  used  the  square  for  court-house  purposes; 
but  in  1866,  before  any  adverse  possession  or  control  was  taken  of  the  same 
by  the  city,  the  board  of  supervisors  determined  to  locate  the  county-seat  and 
court-house  upon  it,  to  which  determination  they  have  ever  since  adhered. 
Because  no  court-house  has  thus  far  been  built  upon  this  ground  is  no  evi- 
dence of  an  intention  to  abandon  it  for  that  purpose,  so  long  as  none  has  been 
erected  elsewhere.  Nor  does  the  fact  that  the  people  have  voted  down  appro- 
priations to  build  the  same  affect  the  title  of  the  county  to  this  square.  It  is 
rather  an  evidence  of  a  refusal  to  raise  money  to  build  a  court-house  at  all 
than  of  an  expression  against  the  site  of  its  location. 

If,  after  the  burning  of  the  court-house  in  1844,  none  had  been  erected  in 
its  stead,  and  no  movement  had  been  made  or  entertained  by  the  supervisors 
to  locate  one  elsewhere,  and  the  failure  to  build  one  had  rested  alone  upon 
the  fact  that  the  people  had  not  been  ready  to  vote  money  for  that  purpose, 
it  would  not,  I  think,  be  seriously  contended  that  the  non-user  of  the  county, 
or  the  control  of  the  city,  as  shown  by  this  record,  would  have  been  in  law 
an  abandonment  or  extinguishment  of  the  rights  of  the  county  in  this  square. 
I  find,  as  heretofore  shown,  in  the  proceedings  of  the  supervisors,  no  fixed  or 
settled  intention  of  abandonment,  but  rather  a  purpose,  during  all  the  dis- 
cussion of  contemplated  changes,  to  hold  on  to  this  public  square  for  court- 
house uses;  and,  there  being  no  adverse  enjoyment  by  others  sufficient  to  ex- 
tinguish the  right  of  the  county,  under  the  dedication  and  acceptance  of  the 
same,  to  use  this  public  square  for  court-house  purposes,  it  follows  that  such 
right  has  not  been  lost  by  the  mere  non-user  of  the  premises. 

It  is  also  urged  that  the  county,  under  its  showing,  if  it  has  the  right  and 
title  claimed,  has  a  perfect  and  adequate  remedy  at  law;  that  an  action  of 
ejectment  would  lie  for  the  possession  of  the  premises;  and  also  that  the  com- 
plainant had  no  such  possession,  at  the  time  of  filing  its  bills  of  complaint,  as 
would  entitle  the  county  to  file  a  bill  to  quiet  title  under  the  statute;  that  the 
possession  taken  by  the  supervisors  in  fencing  and  occupying  said  square  was 
for  the  express  purpose  of  commencing  these  suits,  and  was  nothing  more 
nor  less  than  a  trespass  against  the  city,  who  really  had  possession.    No  de- 
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murrer  was  filed  in  either  case,  or  claim  of  demurrer  embraced  within  the  an- 
-swers.  The  county,  as  before  shown,  has  only  an  easement  for  public  uses  in 
this  square.  The  fee  is  in  other  parties.  The  right  of  possession  for  the  pur- 
X>oses  of  building  a  court-house  upon  the  land  is  the  rignt  disturbed  or  threat- 
ened, and  for  the  settlement  and  determination  of  this  right  these  suits  were 
brought.  We  do  not  consider  it  necessary  to  determine  whether  or  not  eject- 
ment would  lie  for  this  right  of  possession  under  our  statutes.  I  have  no 
-doubt  of  the  right  of  the  complainant,  in  equity,  to  ask  a  determination  and 
protection  of  its  right  in  the  premises,  or  of  the  power  of  the  court  to  grant 
the  relief  asked.  Watertown  v.  Cotoen,  4  Paige,  510.  And  I  also  think  that, 
at  the  time  of  the  filing  of  these  bills  of  complaint,  the  county  had  sufficient 
^nd  adequate  possession  to  ask  the  quieting  of  its  title.  No  other  person  or 
municipality,  as  heretofore  shown,  hiid  any  actual  or  exclusive  possession  of 
the  premises  at  the  time  of  the  entry  of  the  county.  It  completed  its  fence 
October  8th,  and  no  one  interfered  with  such  possession  until  October  24th. 
The  county  had  the  right  to  take  possession,  having  never  lost  its  title  under 
the  dedication.  It  was  in  no  sense  a  trespasser  against  the  city,  or  any  one ; 
and,  when  it  had  actually  occupied  the  premises  under  this  right,  it  was  com- 
petent for  it  to  invoke  the  aid  and  interposition  of  equity  to  protect  its  pos- 
session against  a  threatened  invasion  thereof. 

For  these  reasons,  given  at  length  because  of  the  importance  of  the  ques- 
tions involved,  I  am  unable  to  agree  with  my  associates  as  to  the  disposition 
of  these  cases.  In  my  opinion,  both  decrees  were  right  in  the  court  below, 
and  ought  to  be  affirmed. 

Manwarinq  «.  Jenison. 

Filed  April  29,  1886. 

1.  FiXTUBES — Chattel  Mortgage. 

The  annexation  of  machinery  to  a  buildinsr,  and  the  ease  or  difficulty  of  sever- 
ance, are  not  controlling  as  to  its  status.    Its  character  as  a  chattel  or  part  of  the 
reality  is  largely  to  be  determined  by  the  intent  of  the  parties.^ 
5.  Chattel  Mobtgaqe — Renewal  of — Affidavit. 

A  statement  in  an  affida\it  to  renew  a  chattel  mortgage  that  a  certain  named  sum 
"constitutes  the  amount  of  interest"  of  the  mortgagees  in  the  property  mentioned 
therein,  is  a  sufficient  compliance  with  the  statute.    Section  6196. 

3.  SaJIE— SUBETIES. 

The  sureties  to  a  mortgage  note  may  pay  the  note  at  its  maturity  by  giving  their 
individual  obligation  therefor,  and  they  do  not  lose  the  security  of  the  mortgage 
thereby. 

4.  Same— Notice  of  Sale. 

A  notice  of  mortgage  sale  which  fails  to  state  the  date  or  amount  of  the  mortgage, 
but  describes  the  property  correctly,  will  not  make  void  the  sale,  the  omissions 
having  injured  no  one. 

Error  to  Kent. 

Godwin  &  Earle,  for  plaintiff.  /.  C  Fita  Gerald,  for  defendant  and  ap- 
pellant. 

Morse,  J.  The  plaintiff  brought  suit  against  the  defendant,  declaring  in 
two  counts, — one  in  trover  for  the  conversion  of  two  steam-boilers,  one  smoke- 
stack, one  steam-engine,  one  stave-cutting  machine,  and  one  machine  for 
dressing  and  circling  heading,  and  the  other  in  trespass  for  taking  and  carry- 
ing away  the  same  property.  The  case  was  tried  before  the  court  without  a 
jury.     The  court  found  the  facts  to  be,  in  substance,  as  follows; 

(1)  On  the  twenty-eighth  day  of  December,  1873,  and  for  some  years  prior 
thereto,  the  firm  of  Haven,  McKay  &  Co.  were  the  owners  of  about  two  acres 


^  See  note  at  end  of  case* 
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of  land  in  the  village  of  Grandville,  Kent  county,  Michigan,  on  which  they 
had  erected  a  steam  stave  and  heading  mill,  which  they  had  run  and  operated 
for  some  considerable  jti me  prior  to  that  date.  Said  mill  was  always  used  ex- 
clusively in  the  business  of  manufacturing  staves  and  heading.  The  mill 
building,  when  completed,  cost  about  $1,500.  It  was  a  stout  frame,  about 
40  by  50  feet  square,  two  stones  high,  inclosed,  having  a  shingle  roof,  and 
was  built  for  the  express  purpose  of  being  used  on  said  land  as  a  sUive  and 
heading  mill,  and  to  have  placed  therein  all  the  machinery  hereinafter  re- 
ferred to.  The  building  was  well  adapted  to  this  use.  After  the  removal  of 
said  machinery,  and  at  the  date  of  removal,  the  building  was  of  little  value, 
not  exceeding  S200.  The  business  of  running  the  mill  had  proved  unprof- 
itable, and  had  been  abandoned.  Haven,  Blake  &  Go.  having  failed  in  busi- 
ness. The  firm  of  Haven,  McKay  &  Co.,  upon  the  completion  of  said  build- 
ing, placed  therein  the  following  machinery,  all  of  which  was  a  part  of  the 
mill,  and  was  necessary  to  constitute  such  mill,  and  to  furnish  it  with  steam 
power  to  operate,  viz.:  One  steam-engine,  weighing  between  five  and  six 
tons,  resting  upon  a  solid  foundation  of  wood,  brick,  and  stone  laid  in  mor- 
tar, and  was  securely  fastened;  two  steam-boilers,  weighing  each  about  five 
tons,  each  resting  upon  a  foundation  laid  in  brick  and  mortar,  and  both 
arched  over  with  brick  laid  in  mortar,  and  they  could  not  have  been  taken  out 
without  taking  down  some  portion  of  the  building, — that  is,  without  remov- 
ing the  siding  from  some  portion  of  the  building;  one  smoke-stack,  connected 
and  used  with  said  boilers;  one  circle  stave-cutting  machine,  weighing  one 
and  one-half  tons;  and  one  machine  for  dressing  and  circling  heading,  weigh- 
ing about  800  pounds.  Both  these  machines  were  securely  bolted  down  upon 
the  fioor  by  bolts  running  through  the  floor,  and  through  timbers  below  the 
floor,  and  these  securely  fastened.  The  machines  were  connected  with  the 
main  shaft  by  belts,  and  were  operated  by  the  power  furnished  by  the  engine. 
All  this  machinery  was  well  adapted  to  the  use  the  firm  was  putting  it  to. 
This  entire  machinery  remained  in  the  same  position  as  when  first  placed  in 
the  mill  until  its  removal,  in  March,  1880,  as  hereinafter  stated.  On  the 
twenty-eighth  day  of  December,  1873,  the  firm  of  Haven,  Blake  &  Co.,  com- 
posed of  John  V.  D.  Haven,  Joseph  Blake,  Levi  Day,  and  D wight  Rankin, 
purchased  of  said  firm  of  Haven,  McKay  &Co.,  and  the  same  was  conveyed 
to  them  by  deed,  as  real  estate,  said  property,  and  they  immediately  took  pos- 
session of  the  same,  and  operated  and  ran  said  mill  until  December,  1877. 

(2)  While  Haven,  Blake  &  Co.  so  owned  the  property,  and  on  January  16» 
1875,  they  procured  the  plaintiff  and  one  Hiram  Jenison  to  indorse  their  note 
for  ^3,000,  payable  to  the  order  of  said  William  Man  waring  and  Hiram  Jen- 
ison. At  its  maturity  this  note,  without  going  to  protest,  was  renewed  by 
the  giving  of  a  new  note  signed  by  Manwaring  and  Jenison,  payable  to  the 
order  of  Haven,  Blake  &  Co.  This  new  note  was  renewed  from  time  to  time 
until  December  28,  1877,  when  Manwaring  was  compelled  to  and  did  pay  the 
sum  of  ^1,900  thereon.  At  the  time  of  the  making  of  the  first  note  Haven, 
Blake  &  Co.  gave  to  said  Manwaring  and  Jenison  a  chattel  mortgage  to  save 
them  harmless  from  loss  for  indorsing  said  note.  Said  mortgage  was  filed 
in  the  ofiice  of  the  clerk  of  the  town  of  Wyoming,  January  15,  1875,  that  be- 
ing the  place  of  residence  of  the  mortgagors,  and  the  property  being  also 
there  situate.  The  chattel  mortgage  covered  the  property  in  issue  in  this 
suit,  and  about  300  cords  of  stave  and  heading  botts  lying  in  the  mill-yard. 
The  machinery  is  described  In  the  mortgage  as  being  ''now  in  use  in  this  mill 
in  Granville." 

(3)  On  the  thirteenth  day  of  January,  1876,  said  mortgage  was  renewed 
by  the  filing  of  the  following  affidavit: 

^County  of  Kent,  Touonship  of  Wyoming— €8,:  I,  William  Manwaring, 
one  of  the  mortgagees  named  in  the  mortgage  given  by  Haven,  Blake  &  Go. 
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to  Hiram  Jenison  and  William  Man  waring,  January  16, 1875,  for  the  sum  of 
three  thousand  dollars,  do  hereby  certify  that  the  sum  of  twelve  hundred  and 
seventy-five  dollars  is  claimed  by  me  to  be  due  thereupon  at  the  date  hereof, 
which  sum  constitutes  the  amount  of  interest  of  Hiram  Jenison  and  William 
JMan  waring  in  the  property  therein  mentioned  and  described. 

"Wm.  Manwaring. 
"Subscribed  and  sworn  to  before  me  this  thirteenth  January,  1876. 
** James  A.  Knowi^bs,  Notary  Public,  Kent  Co.,  Mich." 

— And  also  renewed  again  February  21,  1877,  by  the  filing  of  the  affidavit 
^ven  below,  as  follows: 

"State  of  Michigan,  Cownty  of  Kent — ss. :  Win.  Manwaring,  the  within 
mortgagee,  being  duly  sworn,  says  that  there  is  now  due  and  unpaid  on  the 
said  mortgage  hereunto  annexed  the  sum  of  two  thousand  dollars  by  virtue 
of  said  mortgage,  and  therein  mentioned,  Wm.  Manwabing. 

"Sworn  to  arid  subscribed  before  me  this  fifteenth  day  of  February,  1877. 
"  Wm.  H.  Galloway,  Justice  of  the  Peace." 

(4)  The  mill  was  closed  up  and  stopped  running,  and  the  company  became 
insolvent.  The  property  in  question  remained  in  the  mill,  and  on  the  thirtieth 
day  of  July,  1877,  Manwaring  procured  a  constable  to  advertise  and  sell  the 
same;  and  on  July  80,  1877,  said  constable  posted  his  notice  of  sale,  of  which 
the  following  is  a  copy,  which  was  the  only  notice  given  of  said  sale,  to-wit: 

"CHATTEL  MORTGAGE  SALE. 

"By  virtue  of  a  chattel  mortgage  now  in  my  hands,  I  shall  sell  to  the  high- 
est bidder,  at  the  stave-mill,  in  the  village  of  Grand ville,  Kent  Co.,  state  of 
Michigan,  on  the  eleventh  day  of  August,  1877,  at  one  o^ clock  p.  m.,  all  the 
personal  property  herein  described:  Two  steam-boilers,  one  smoke-stack,  one 
engine,  one  stave-cutting  machine,  and  one  machine  for  dressing  and  cir- 
cling heading,  and  50,000  staves,  more  or  less. 

"July  30,  1877.  James  Jewell,  Constable." 

At  the  time  and  place  named  said  Jewell  appeared  and  sold  the  property  at 
auction,  pursuant  to  the  terms  of  the  chattel  mortgage  to  William  Manwar- 
ing, he  being  the  highest  bidder  therefor.  The  property  was  bid  in  at  the 
sum  of  $274.90,  and  Manwaring  received  a  memorandum  of  his  purchase  from 
Jewell.  Previous  to  the  sale  the  said  Jewell  seized  the  property  under,  the 
chattel  mortgage  by  going  into  the  mill,  July  30,  1877,  and  announcing  that 
he  seized  the  property  under  the  mortgage  aforesaid.  At  the  time  of  the  sale 
the  property  was  in  view  of  the  officer,  but  no  part  of  it  was  detached  from 
the  mill,  and  the  plaintiff  did  not  then,  nor  at  any  other  time,  attempt  to  de- 
tach or  remove  said  property  from  the  mill,  or  any  part  of  it,  and  did  not  ex- 
ercise, or  attempt  to  exercise,  any  control  over  it,  excepting  that  after  his 
purchase  he  claimed  to  own  the  property,  and  offered  it  for  sale. 

(5)  In  the  month  of  March,  1880,  the  defendant  sold  the  property  in  ques- 
tion, which  was  still  attached  to  the  mill,  for  the  sum  of  $1,400  to  one  Adolph 
Leitelt,  which  sum  was  paid  by  said  Leitelt  to  defendant,  the  said  property 
being  then  worth  $1,400.  Said  Leitelt  removed  the  property  to  Grand  Rap- 
ids, and  used  it  in  his  business.  Nothing  was  done  with  it  by  defendant,  ex- 
cept to  sell  it  to  Leitelt.  Plaintiff  never  demanded  it  of  defendant,  nor  in 
any  manner  attempted  to  get  possession  of  it. 

(6)  The  title  to  the  property  in  question  claimed  by  Luman  Jenison  at  the 
time  of  his  said  sale  was  this,  to-wit:  The  firm  of  L.  &  L  Jenison,  composed 
of  Luman  and  Lucius  Jenison,  were  creditors  of  Haven,  Blake  &  Co.  for 
goods  and  supplies  furnished  to  said  firm  of  Haven,  Blake  &  Co.  by  said  L. 
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&  L.  Jenison,  commencing  on  the  twenty-ninth  day  of  December,  1873,  and 
continuing  along  from  time  to  time  up  to  the  first  day  of  October,  1875,  at 
which  time  the  amount  of  such  indebtedness  was  over  81,700. 

On  the  twelfth  day  of  June,  1876,  the  said  firm  of  L.  &  L.  Jenison  com- 
menced a  suit  against  the  said  firm  of  Haven,  Blake  &  Co.,  by  attachment,  to 
collect  said  indebtedness,  and  on  the  date  of  the  issuing  of  said  writ  the  same 
was  duly  levied  upon  the  two  acres  of  land  aforesaid  upon  which  this  mill 
was  situated,  and  of  which  this  machinery  was  a  part.  This  suit  was 
duly  prosecuted  to  effect,  and  on  the  fourth  day  of  November,  1876,  a  judg- 
ment was  duly  rendered  in  favor  of  the  plaintiffs  and  against  the  defendant 
for  the  sum  of  $1,793.17,  damages  and  costs  to  be  taxed.  Execution  was 
duly  issued  on  this  judgment  November  4,  1876,  and  was  duly  levied  upon 
said  property  on  the  eighteenth  day  of  November,  1876;  and  the  said  property 
was  duly  advertised  and  sold  by  the  said  sheriff  as  real  estate,  by  virtue  of 
said  writ,  on  the  twenty-eighth  day  of  May,  1877,  to  the  plaintiff  in  said  writ, 
for  the  sum  of  8900,  the  sheriff  giving  and  causing  to  be  filed  the  proper  cir- 
tificate  of  such  sale;  and  subsequently,  and  on  the  nineteenth  day  of  Septem- 
ber, 1878,  the  property  not  being  redeemed,  he  executed  and  delivered  to  said 
purchaser  a  deed  of  said  property  in  pursuance  of  such  sale.  At  this  sale 
Man  waring  was  present,  and  gave  notice  of  his  claim  to  the  property  in 
question,  and  the  Jenisons,  when  they  bought,  knew  of  his  claim.  The  de- 
fendants in  said  execution  were  the  owners  of  said  property  at  the  time  of 
the  levy  of  the  attachment,  as  well  as  at  the  levy  of  the  execution  aforesaid, 
and,  from  the  time  they  purchased  the  same  as  aforesaid,  they  never  sold  or 
incumbered  it  in  any  manner,  except  by  the  chattel  mortgage  aforesaid. 

(7)  The  plaintiff  never  had  any  lien  on  the  property  in  question  in  this  suit, 
or  title  thereto,  except  such  lien  as  he  acquired  by  virtue  of  the  chattel  mort- 
gage aforesaid,  and  such  title  as  he  acquired  by  virtue  of  the  sale  under  the 
notice,  and  by  said  Jewell,  as  aforesaid. 

The  circuit  judge  further  found,  as  a  matter  of  law,  from  the  facts  above 
stated,  that  the  plaintiff  was  the  owner  of  the  property  at  the  time  of  the  sale 
and  conversion  of  the  same  by  the  defendant,  and  that  it  was  worth  $1,400; 
and  rendered  judgment  for  the  plaintiff  in  the  sum  of  $1,815.42. 

The  defendant  alleges  that  the  facts  found  do  not  support  the  judgments 
and  brings  error. 

It  is  claimed  that  the  plaintiff  acquired  no  property  in  the  goods  and  chat- 
tels in  question  here  for  several  reasons:  First.  That  the  machinery  in  issue 
in  this  suit  was  real  estate,  and  therefore  not  subject  to  chattel  mortgage. 
Second,  The  first  renewal  of  the  mortgage  was  not  in  sufficient  compliance 
with  the  statute,  in  that  it  does  not  state  any  amount  as  being  owing  or  un- 
paid upon  it.  The  second  renewal  was  not  in  time,  not  being  filed  until  Feb- 
ruary 21,  1877.  How.  St.  §  6196.  Third.  The  mortgage  being  given  as  an 
indemnity  against  loss  upon  the  note  indorsed  by  plaintiff  and  Hiram  Jeni- 
son, and  that  note  not  being  protested,  but  a  new  note  given  by  the  indorsers 
as  makers  in  its  stead,  the  lien  of  the  mortgage  was  lost.  By  the  note  not 
being  protested,  Manwaring  and  Jenison  were  discharged  from  all  liability 
thereon;  and  the  paying  of  the  new  note  by  plaintiff  would  not  come  under 
the  terms  of  the  mortgage.  Fourth.  The  pOWer  of  sale  in  the  mortgage  was 
to  the  mortgagees  jointly,  and  not  severally.  Manwaring  alone  could  not  ex- 
ecute the  power.  Fifth.  The  sale  wtis  void  because  the  notice  thereof  was 
insufficient  in  several  particulars,  to-wit:  (a)  It  does  not  pretend  to  be,  by 
virtue  of  the  mortgage;  (6)  it  does  not  give  the  name  of  mortgagors  or  mort- 
gagees, the  date,  or  any  other  means  by  which  the  mortgage  could  be  identi- 
fied or  found;  (c)  it  does  not  claim  to  be  done  by  order  from  or  under  any  au- 
thority of  the  mortgagees,  or  either  of  them.  8ixth.  Manwaring  could  not 
purchase  at  the  sale,  being  only  one  of  the  mortgagees.  Sewnth.  If  the  plain- 
tiff claims  the  property  as  mortgagee  instead  of  purchaser,  then  he  cannot  re- 
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cover  without  joining  the  other  mortgagee,  Hiram  Jenison.  Eighth,  There 
should  have  been  a  demand  for  the  property  before  suit. 

There  is  no  question  as  to  the  validity  of  the  attachment  proceedings,  and 
the  title  of  the  defendant  is  undisputed,  save  by  the  claim  of  the  plaintiff 
under  this  chattel  mortgage,  and  the  sale  by  virtue  of  the  power  of  sale  con- 
tained therein. 

The  first  question  involved  is  the  character  of  the  property  in  issue.  The 
defendant  claims  that,  at  the  time  the  chattel  mortgage  was  given,  this  ma- 
chinery was  a  part  of  the  realty,  and  not  subject  to  its  lien,  and  that  it  re- 
mained a  part  of  the  realty  until  its  severance  by  Leitelt,  and  that  the  sale 
of  the  real  estate,  under  the  execution  in  the  attachment  proceedings,  carried 
the  title  of  this  property  to  the  defendant  as  purchaser  at  such  execution  sale. 
There  are  many  conflicting  decisions  in  the  books  as  to  the  dividing  line  be- 
tween realty  and  personalty  in  cases  where  machinery  has  been  affixed  to 
mills  and  other  buildings  for  use  therein.  A  large  number  of  cases  hold  that, 
if  the  article  is  attached  for  temporary  use,  with  the  intention  of  removing 
it,  it  does  not  lose  its  character  as  personalty ;  but  if  it  is  placed  there  for 
permanent  improvement  of  the  freehold,  it  becomes  a  part  of  the  realty. 
Hellawell  v.  Eastuoood,  6  Exch.  295,  312;  Lancaster  v. Eve,  94  E.  C.  L.  717; 
Crane  v.  Brigham,  11  N.  J.  Eq.  29;  Walmsley  v.  Milm,  97  E.  C.  L.  114; 
Walker  v.  Sherman,  20  Wend.  636;  Potter  v.  Cromwell,  40  N".  Y.  287.  But 
most  of  the  American  authorities  agree  that  the  question  of  the  intention  of 
the  party  or  parties  affixing  the  machinery  enters  into  the  elements  of  ea^jh 
case.  The  permanency  of  the  attachment,  and  its  character  in  law,  does  not 
depend  so  much  upon  the  degree  of  physical  force  with  which  the  thing  is  at- 
tached, or  the  manner  and  means  of  its  attachment,  as  upon  the  motives  and 
intention  of  the  party  in  attaching  it.  If  the  intention  is  that  the  articles 
attached  shall  not  by  annexation  become  a  part  of  the  freehold,  as  a  general 
rule  they  will  not.  The  exception  is  where  the  subject  or  mode  of  annexa- 
tion is  such  as  that  the  attributes  of  personal  property  cannot  be  predicated 
of  the  thing  in  controversy,  {Ford  v.  Cohh,  20  N.  Y.  344;)  as  when  the  prop- 
erty cannot  be  removed  without  practically  destroying  it,  or  when  it,  or  part 
of  it,  is  essential  to  the  support  of  that  to  which  it  is  attached.  Tifft  v.  Nor- 
ton, 53  N.  Y.  377;  Voorhees  v.  Mc&innis,  48  N.  Y.  278;  Winslow  v.  Mer- 
chants' Ins.  Co.,  4  Mete.  306;  Crane  v.  Brigham,  11  N.  J.  Eq.  29-35;  Mc- 
Rea  V.  Central  Nat.  Bank  of  Troy,  66  N.  Y.  489;  8isson  v.  Hihhard,  75  N. 
Y.  542;  Eaves  v.  Estes,  10  Kan.  314;  TruU  v.  Fuller,  28  Me.  548;  Ballou 
V.  Jones,  37  111.  95;  Wade  v.  Johnston,  25  Ga.  331;  Teaffy.  Hewitt,  1  Ohio 
St.  511,  530;  Bill  v.  Wmtworth,  28  Vt.  428,  436. 

In  our  own  state  it  has  been  repeatedly  held  that  the  most  important  test 
in  determining  the  character  of  the  machinery  affixed  to  a  building  is  the  in- 
tent of  the  parties  making  the  annexation.  Coleman  v.  Steams  Manufg 
Co.,  38  Mich.  40;  Crippen  v.  Morrison,  13  Mich.  23;  Adams  v.  Lee,  31  Mich. 
440;  McAtUiffe  v.  Mann,  37  Mich.  539;  Jones  v.  Detroit  Chair  Co.,  38  Mich. 
92;  Robertson  v.  Corsett,  39  Mich.  777;  Ingersoll  v.  Barnes,  47  Mich.  104; 
S.  C.  10  N.  W.  Rep.  127;  Ferris  v.  Quimhy,  41  Mich.  202;  S.  C.  2  N.  \V.  Rep. 
9.  The  rule  is  concisely  laid  down  in  these  words  by  Chief  Justice  Campbell 
in  Wheeler  v.  Bedell,  40  Mich.  696:  "There  is  no  universal  test  whereby  the 
character  of  what  is  claimed  to  be  a  fixture  can  be  determined  in  the  abstract. 
Neither  the  mode  of  annexation,  nor  the  manner  of  use,  is  in  all  cases  con- 
clusive. It  must  usually  depend  on  the  express  or  implied  understanding  of 
the  parties  concerned."  The  case  of  Wheeler  v.  Bedell  was  a  contest  between 
the  holder  of  a  real-estate  mortgage  upon  the  land,  which  mortgage  contained 
no  reference  to  the  planing-raachine,  and  the  holder  of  a  chattel  mortgage 
upon  the  planer,  as  to  the  title  of  it.  The  planing-machine  was  in  the  build- 
ing when  the  real-estate  mortgage  was  given,  and  weighed  about  three  tons, 
and  was  fastened  to  the  floor  at  each  end  with  cleats  and  two  bolts  from  a 
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part  called  the  hanger  through  the  floor,  and  wiis  fastened  to  sticks  under  the 
joists,  with  nuts  and  screws.  It  was  connected  with  the  line  shaft  by  belts. 
The  chattel  mortgage  was  given  after  the  real-estate  mortgage,  and  with  no- 
tice of  it.    The  title  was  found  to  be  in  the  holder  of  the  chattel  mortgage. 

In  the  case  before  us,  the  Intention  of  Haven,  Blake  &  Co.,  who  put  this 
machineiy  in  the  mill,  is  gathered  only  from  the  mode  of  annexation  and 
manner  of  use  of  the  machinery,  and  the  subsequent  acts  of  Haven,  Blake  & 
Co.,  who  were  their  successors.  The  machinery,  save  the  engine  and  boil- 
ers, were  fastened  to  the  building  nearly  identical  with  the  planing-machine 
in  Wheelei'  v.  Bedell.  Haven,  Blake  &  Co.  no  doubt  treated^  it  all  as  person- 
alty, and  such  was  the  understanding  evidently  between  them  and  the  plaintiff. 
They  were  then  the  owners  of  the  real  estate,  and  could  have  secured  him  upon 
the  land  if  the  intention  had  not  been  to  treat  the  machinery  as  personal  chat- 
tels that  could  be  removed  at  any  time.  There  was  nothing  about  this  machin- 
ery that  prevented  its  removal  and  use  away  from  the  building.  The  fact 
that  the  building  was  of  but  little  value  without  the  machinery  cuts  no  par- 
ticular figure  in  the  case,  if  the  intention  of  the  parties  is  to  control,  nor  that 
the  building  was  used  for  no  other  purpose  than  that  of  a  stave  and  heading 
factory.  8isson  v.  Hihhard,  lb  N.  Y.  542.  And  the  further  fact  that  the 
engine  and  boiler  could  not  be  removed  without  removing  the  siding  from 
some  portion  of  the  building  is  not  controlling,  and  cannot  affect  the  plaintiff^s 
rights.  The  removal  did  not  take  away  or  remove  that  which  was  essential 
to  the  support  of  the  building;  neither  did  it  destroy  or  injure  the  chattels 
themselves;  nor  was  the  injury  to  the  walls  or  sides  of  the  building  shown  to 
be  great  either  in  extent  or  amount.  That  they  were  susceptible  of  removal, 
and  of  use  elsewhere,  is  shown  by  the  findings,  and  defendant's  own  sale  of 
them  to  Leitelt.  Tifft  v.  Horton,  53  N.  Y.  384:  Sisson  v.  Hibhard,  75  X. 
Y.  544,  545;  Crippen  v.  Morrison,  13  Mich.  31,  32. 

The  finding  that  this  machinery  was  beneficial  and  necessary  to  the  use  of 
the  mill  does  not  of  necessity  stamp  it  as  realty.  Mills  and  factories  are  gen- 
erally set  up  as  entireties  for  the  purpose  of  manufacturing;  but,  according 
to  the  current  of  modern  decisions,  as  shown  in  Crippen  v.  Morrison,  the 
ultimate  purpose  is  disregarded,  and  the  machinery  therein,  including  even 
the  engine  and  boilers,  may  be  treated  and  regarded  as  chattels,  especially 
where  such  is  the  intent  of  the  parties  interested ;  and  if  the  articles  are  not 
expressly  made  for  use  in  the  particular  mill,  and  not  elsewhere,  and  equally 
capable  of  beneficial  use,  on  being  removed  and  set  up,  in  some  other  build- 
ing, they  may  be  either  real  or  peraonal  property,  according  to  the  intent  of 
the  parties  in  each  particular  case.     Robertson  v.  Corsett^  39  Mich.  783. 

The  cases  relied  upon  as  supporting  a  contrary  doctrine  in  this  state  by  the 
defendant's  counsel  are  Lyle  v.  Pabrier,  42  Mich.  316,  S.  C.  3  N.  W.  Rep. 
922,  and  Moni^on  v.  Berry,  42  Mich.  389,  S.  C.  4  Jf .  W.  Rep.  731 .  In  the  case 
of  Lyle  V.  Palmer  the  machinery  in  question  was  described  in  and  covered  by 
the  real-estate  mortgage,  though  it  is  stated  that  the  parties  supposed  it  to  be 
personal.  It  was  decided  that  Palmer,  the  trustee  in  bankruptcy  of  the 
mortgagors,  could  not  hold  the  machinery,  even  if  it  was  considered  to  be  per- 
sonalty; but  Justice  Cooley  in  his  opinion  remarks  that  the  machinery  was 
specially  adapted  for  "use  in  connection  with  the  real  estate;  it  was  put  up 
for  use,  and  actually  used  with  it,  and  was  not  severed  from  the  realty  in  own- 
ership;" and  therefore  concludes  that  the  parties  were  mistaken  in  supposing 
it  to  be  personal  property.  But  in  a  dissenting  opinion  in  Morrison  v.  Berry, 
the  same  justice,  on  page  397,  in  discussing  that  case,  says  "that  the  ques- 
tion of  fixture  or  no  fixture  depends  upon  the  intention  of  the  parties;'*  and 
quotes  approvingly  the  language  of  Chief  Justice  Campbell  in  Wheeler  v.  Be- 
dell, The  controlling  opinion  in  Morrison  v.  Berry  was  placed  upon  the 
ground  that  the  intention  of  both  parties  was  explicit  that  the  articles  were 
to  become  a  part  of  the  freehold,  and  therefore  does  not  aid  the  defendant's 
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case  here ;  and  Justice  Coole y  dissented  for  the  reason  that  the  permission 
of  the  plaintiffs,  the  Berry  Bros.,  that  the  things  annexed  should  become  a 
part  of  the  freehold,  was  obtained  by  fraud,  and  that  they  liad  a  right  to 
withdraw  their  consent  when  the  fraud  was  discovered  and  claim  the  prop- 
erty as  personalty,  the  same  as  if  no  consent  had  ever  been  given. 

In  the  case  at  bar  there  is  no  finding  that  this  machinery  was  specially 
adapted  or  built  for  this  particular  building,  but  that  it  "  was  well  adapted 
to  the  use  the  firm  was  putting  it  to"  in  the  mill.  It  was  just  as  well 
adapted  for  use  in  any  other  mill  for  the  same  purposes.  When  we  take 
into  consideration  the  large  number  of  mills  temporarily  erected  all  over  the 
country  for  the  manufacture  of  staves,  heading,  and  other  articles,  while  the 
timber  may  last  in  a  particular  section,  and  then  the  machinery  to  be  re- 
moved elsewhere  to  be  put  in  another  temporary  structure  for  like  uses;  and 
the  fact  that  this  class  of  machinery  is  manufactured  for  sale  and  use,  with- 
out reference  to  any  particular  building,  and  to  be  employed  in  various  mills 
until  worn  out  or  destroyed, — it  would  not  be  in  harmony  with  the  general 
method  of  doing  business,  nor  desirable,  to  make  any  or  all  of  the  character- 
istics of  the  annexation  or  use  of  this  machinery  in  this  mill  the  guide  in  de- 
termining whether  it  should  be  considered  real  or  personal  property,  regard- 
less of  the  intention  of  the  parties,  nor  do  I  think  there  is  any  fixed  or  con- 
trolling rule  of  law  requiring  such  holding. 

The  finding  in  regard  to  the  value  of  the  building  without  the  machinery 
seems  to  be  somewhat  conflicting.  It  is  stated,  in  one  part  of  the  finding, 
that  the  mill  building,  when  completed,  cost  about  SI, 500,  and  in  another 
that,  at  the  date  of  the  removal  of  the  machinery,  it  was  of  little  value,  not 
exceeding  $200.  It  was  probably  never  worth  the  item  of  its  cost.  It  was 
no  doubt  built  for  the  purpose  of  covering  the  machinery,  and  supporting  it 
in  position  while  in  use.  It  might  well  be  said,  under  the  findings  in  this 
case,  that  the  building  itself  was  not  placed  upon  the  premises  for  the  per- 
manent improvement  of  the  freehold,  but  for  temporary  use  with  the  ma- 
chinery while  there  was  timber  to  be  obtained  in  the  vicinity  for  staves  and 
beading.  Such  buildings  or  mills  are  not  generally  designed  to  be  perma- 
nent as  are  grist-mills  and  other  manufacturing  establishments  that  do  not 
depend  in  their  use  upon  the  quantity  of  material  for  manufacture  within 
easy  reach,  but  which  can  be  operated,  if  desired,  as  long  as  the  community 
where  they  are  located  may  exist.  The  purchaser  under  the  execution  sale 
did  not  intend  to  carry  on  a  business  in  this  mill,  which  bad  become  unprofit- 
able, and  been  abandoned  by  Haven,  Blake  &  Co.,  presumably  because  its 
use  had  been  unprofitable  on  account  of  the  scarcity  of  material  in  the  neigh- 
borhood. The  defendant  saw  no  value  in  this  mill  and  machinery  as  real 
estate,  but  sold  the  articles  in  question  here  as  personal  property  to  one 
wishing  and  intending  to  use  them  elsewhere.  When  Haven,  Blake  &  Co. 
mortgaged  the  property  to  Manwaring  and  Jenison,  they  could  have  made  it 
personalty  by  the  mere  severance  of  it  from  the  building.  I  think,  when 
they  80  mortgaged  this  machinery,  no  other  person's  rights  then  intervening 
or  being  affected  by  it,  it  was  in  law  such  a  severance  as  would  make  the 
articles,  between  them  and  the  mortgagees,  personal  property.  I  do  not  sup- 
pose that  it  will  be  claimed  that,  in  a  controversy  between  the  mortgagees 
and  Haven,  Blake  &  Co.,  the  latter  could  dispute  the  lien  of  the  mortgage 
upon  the  ground  that  the  articles  were  not  chattels,  but  part  of  the  real  es- 
tate.    Corcoran  v.  Webster,  50  Wis.  125;  S.  C.  6  N.  W.  Rep.  513. 

The  purchaser  under  the  execution  sale  does  not  stand  in  the  relation  of  a 
bona  fide  purchaser  of  the  land  without  notice  of  the  rights  of  the  plaintiff. 
He  only  took,  by  his  levy,  the  same  title  his  judgment  debtors  had.  It  gave 
bim  a  lien  upon  all  the  right,  title,  and  interest  of  Haven,  Blake  &  Co.,  but 
upon  no  better  title.  The  question  of  good  faith  as  purchaser  at  the  execution 
sale  does  not  arise,  as  there  can  be  no  claim  of  estoppel  against  either  Haven, 
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Blake  &  Co.  or  the  plaintiff.  At  the  time  of  sale  he  was  notified  and  knew 
of  plaintiff's  claim,  and  he  acquired  no  new  equities  thereby.  French  v.  De 
Bow,  38  Mich.  708;  Michigan  Paneling  if.  &  M.  Co,  v.  Parselh  Id.  47o: 
First  Nat.  Bank  of  Kalamazoo  v.  McAllister,  46  Mich.  398;  S.  C.  9  N.  W. 
Rep.  446:  Drake  v.  McLean,  47  Mich.  102;  S.  C.  10  N.  W.Rep.  126;  Sisson  v. 
Ifi66ard,  75^r.  Y.  546. 

It  must  be  conceded  that  in  this  state,  as  well  as  others,  under  manvde- 
cisions,  that  if  the  mortgage  in  this  case  had  been  given  before  these  arti- 
cles were  put  in  the  mill,  their  attachment,  as  they  were  affixed,  would  not 
have  changed  their  character  as  chattels.  Crippen  v.  Morrison,  13  Mich.  2:3; 
IngersoU  v.  Barnes,  47  Mich.  104;  S.  C.  10  N.  W.  Rep.  127;  Tifft  v.  Horton. 
53  N.  Y.  377;  Voorhees  v.  McQinnis,  48  N.  Y.  278;  Sisson  v.  Hibbard,  75  X. 
Y.  542.  Therefore  I  see  no  reason  why  the  annexation  of  these  articles  to 
this  building,  before  the  mortgage  was  executed,  should  prevent  their  being 
treated  as  personalty,  when  it  is  manifest  that  it  is  the  intent  of  the  parties, 
and  not  the  annexation,  that  controls  and  fixes  their  stattis.  As  shown  in 
Crippen  v.  Morrison,  the  placing  of  a  chattel  upon  the  soil,  or  by  fixture  to  a 
building  upon  the.soil,  never  by  necessity  makes  it  a  part  of  the  realty  where 
the  chattel  is  yet  separable,  and  capable  of  being  removed  by  the  owner.  The 
cases  cited  by  defendant's  counsel  from  Massachusetts  hold  a  different  doc- 
trine, for  the  reason  "that  the  intention  of  the  parties  to  change  it  to  personal 
property  is  one  which  the  law  will  not  carry  into  effect. "  Richardson  v.  Cope- 
land,  6  Gray,  538;  Qibbs  v.  Estey,  15  Gray,  589;  Pierce  v.  George,  108  Mass. 
82.     This,  however,  is  not  the  law  in  this  state. 

The  first  renewal  of  the  mortgage  was  sufficient.  It  sets  forth  that  81,275 
"constitutes  the  amount  of  interest  of  Hiram  Jenison  and  William  Man  war- 
ing in  the  property  therein  mentioned  and  described."  It  is  in  compliance 
with  the  statute.  How.  St.  §  6196.  The  second  affidavit  was  not  filed  in 
time,  but  was  sufficient  in  form.  The  attachment  levy  under  which  the  de- 
fendant claims  was  made  June  12, 1876,  and  judgment  obtained  November  4» 
1876.  The  levy,  by  execution  upon  this  judgment,  was  made  November  18, 
1876,  and  sale  under  such  levy  took  place  May  28, 1877,  at  which  sale  the 
plaintiff  was  present,  and  gave  notice  to  the  buildera  of  his  claim  under  the 
mortgage.  It  will  be  seen  that  the  mortgage  was  in  force  by  virtue  of  the 
first  renewal,  when  both  the  attachment  and  execution  levies  were  made; 
and,  when  the  sale  was  made,  the  second  renewal  had  been  in  force  under  the 
exception  to  the  statute  for  over  three  months.  The  exception  to  the  statute 
reads  as  follows:  "Provided  that,  such  affidavit  being  made  and  filed  before 
any  purchase  of  such  mortgaged  property  shall  be  miide,  or  other  mortgage 
received,  or  lien  obtained  thereon  in  good  faith,  shall  be  as  valid  to  continue 
in  effect  such  mortgage  as  if  the  same  were  made  and  filed  within  the  period 
as  above  provided."     How.  St.  §§  6196,  6197. 

When  the  defendant  acquired  his  attachment  and  execution  lien,  the  mort- 
gage was  valid,  and  he  hiid  constructive  notice  of  plaintiff's  rights  under  the 
same;  and  also,  when  he  purchased,  he  had  both  actual  and  constructive 
notice.  He  must  take  his  Hen  as  it  stood  when  he  acquired  it.  He  did  not 
gain  any  element  of  good  faith  by  the  simple  omission  of  plaintiff  to  file  his 
affidavit  in  time.  If  the  renewal  had  not  been  made  before  the  sale,  a  different 
question  might  have  arisen,  but  it  is  not  necessary  to  discuss  it  here.  The 
defendant  obtained  his  lien  and  made  the  purchase  at  the  sale  while  the 
mortgage  was  in  force  under  the  statute,  and  must  be  held  as  concluded 
thereby.  The  debt  upon  which  he  obtained  judgment  was  not  incurred  dur- 
ing the  month  this  mortgage  was  not  removed.  Indeed,  his  claim  was  ad- 
judicated and  fixed  by  judgment  while  the  mortgage  was  in  force  under  the 
first  renewal,  which  was  in  time  and  valid. 

When  the  note  upon  which  Manwaring  and  Jenison  were  indorsers  be- 
came due,  it  was  not  necessary  that  they  should  wait  for  the  protest  of  the 
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note  in  order  to  keep  their  indemnity  mortgage  alive.  They  had  a  right  to 
pay  the  note  by  giving  their  own,  as  they  did,  and  hold  their  security,  as 
they  did;  and  if,  instead  of  renewing  the  old  note,  they  saw  fit  to  change  the 
character  of  their  liability  to  the  holder  of  the  paper,  with  the  consent  of 
Haven,  Blake  &  Co.,  no  one  else  has  any  reason  to  complain. 

It  is  claimed  that  Hiram  Jeuison  had  nothing  to  do  with  the  sale,  and  that 
it  was  directed  by  Manwaring  alone,  who  had  no  right,  under  the  power  of 
sale  in  the  mortgage,  to  do  so.  The  record  does  not  show  but  that  Jenison 
acquiesced  in  all  that  Manwaring  did.  The  finding  is  simply  that  Manwar- 
ing procured  the  constable  to  advertise  and  sell  the  same.  In  the  absence  of 
any  proof  to  the  contrary,  it  would  be  presumed,  we  think,  the  advertise- 
ment and  sale  was  made  with  Jenison's  consent.  At  least,  he  does  not  com- 
plain of  it.  There  is  no  doubt  but  Manwaring  had  a  right  to  purchase  the 
property  at  the  sale.  It  was  not  necessary  that  he  and  Jenison  should  both 
be  present  and  bid  together,  or  that  he  should  purchase  the  property  in  the 
names  of  both.  There  is  no  warrant  in  the  statute  for  any  such  idea.  How. 
St.  §  6200. 

The  only  remaining  objection  necessary  to  notice  is  the  one  that  the  notice 
of  sale  was  insufficient.  The  notice  does  not  give  the  date  of  the  mortgage, 
or  its  amount,  or  the  names  of  either  mortgagors  or  mortgagees,  but  describes 
the  property,  and  there  is  no  complaint  that  the  notices,  such  as  they  were, 
were  not  sufficiently  and  properly  posted  as  to  time  or  places  of  posting.  It 
does  not  appear  that  any  one  was  misled  by  this  notice.  There  was  but  one 
mortgage  upon  the  property,  and  that  was  on  file  in  the  proper  office.  Any 
one  seeing  the  notice,  and  wishing  to  bid  upon  the  property,  could  easily  in- 
form himself  as  to  the  identity  of  the  mortgage.  Was  the  sale  void  because 
of  the  failure  in  the  notice  to  describe  the  mortgage  more  accurately,  and  the 
omission  therefrom  of  tlie  names  of  the  mortgagors  and  mortgagees?  We 
think  not.  The  power  of  sale,  in  default  of  the  payment  by  Haven,  Blake  & 
Co.  of  the  note  indorsed  by  Manwaring  and  Jenison,  authorized  the  mort- 
gagees "to  sell  at  public  auction,  after  the  like  notice  as  is  required  by  law  for 
constables'  sales,  the  goods,  chattels,  and  personal  property"  described  in  the 
mortgage.  The  statute  governing  constables'  sales  on  execution,  in  force  at 
the  time  of  the  sale  in  question  here,  and  in  relation  to  the  notice  thereof, 
provided  that  the  constable  should  "give  public  notice,  by  advertisement 
signed  by  himself,  and  put  up  at  three  public  places  in  the  city  or  township 
where  the  goods  and  chattels  shall  be  taken,  when  and  where  they  will  be  ex- 
posed for  sale."  Comp.  Laws  1871,  §  5414.  The  notice  was  required  to  be 
put  up  at  least  five  days  before  the  time  appointed  for  the  sale.  Comp.  Laws 
1871 ,  §  5415.  Under  this  statute  it  was  held  in  Perkins  v.  Spaulding,  2  Mich. 
160,  that  the  omission  of  the  name  of  the  defendant  in  execution  would  not 
vitiate  a  sale;  and  it  was  never  considered  necessary  to  insert  the  name  of 
the  plaintiif  in  execution.  Cow.  Treat.  §  1620.  The  statute  has  also,  since 
then,  received  a  legislative  construction  by  the  amendment  of  1879,  prescrib- 
ing that  the  notice  must  contain  the  names  of  the  parties  to  the  suit.  How. 
St.  §  6980.  Notices  of  foreclosure  sale  on  chattel  mortgages  have  also  in 
other  states  been  held  valid,  notwithstanding  the  defects  pointed  out  in  the 
present  notice.  Jones,  Chat.  Mortg.  §  795;  Waite  v.  Dennison,  51  111.  319  ^ 
McConnell  v.  Scott,  67  111.  274;  Fitzpatrick  v.  Fitzpatrick,  6  R.  L  64.  In 
Waite  V.  Dennison  the  notice  gave  neither  the  date  of  the  mortgage  nor  the 
names  of  the  parties  to  it.  It  was  not  signed  by  any  one,  but  stated  in  the 
body  of  the  notice  that  the  sale  would  be  made  by  W.  A.  Butters  &  Co.,  with- 
out stating  in  what  capacity  they  were  acting.  It  was  shown  aliunde  that 
they  were  the  agents  of  the  mortgagee.  While  the  power  must  be  strictly 
pursued,  it  is  only  necessary  that  it  be  fairly  executed.  '  There  is  nothing  to 
be  gained  by  requiring,  in  a  sale  of  this  kind,  any  technicalities,  the  want  of 
which  has  injured  no  one. 
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The  omissions  complained  of  in  this  notice  are  mere  irregularities.  There 
is  no  showing  in  the  record  that  the  defendant  lost  anything  thereby;  and,  if 
the  strict  letter  of  the  power  of  sale  was  not  complied  with,  there  was  no 
wrong  to  defendant.  No  one  could  complain  but  the  mortgagors,  and  thev 
seem  to  be  content.  The  plaintiff,  as  mortgagee,  had  a  right  to  take  posses- 
sion of  the  property,  and  the  defendant's  act  of  selling  and  removing  it  was 
a  conversion.  McConnell  v.  Scott,  67  111.  277.  The  amount  bid  for  the  prop- 
erty by  Man  waring  cuts  no  figure  in  the  case,  because  the  amount  of  the 
mortgage  debt,  at  the  time  of  sale,  was  more  than  the  value  of  the  property. 
If  a  thousand  bidders  had  attended  the  sale,  and  the  record  is  silent  as  to  the 
attendance,  and  run  the  property  up  to  its  full  value  or  more,  it  would  not  have 
been  of  any  benefit  to  the  defendant,  as  the  mortgage  debt  in  that  event  would 
have  swallowed  the  property. 

There  was  no  necessity  for  making  any  demand  before  suit.  The  defend- 
ant had  full  notice  of  plaintiff's  claim,  and  was  a  trespasser  from  the  begin- 
ning. 

The  judgment  is  afSrmed,  with  costs. 

(The  other  justices  concurred.) 

NOTE. 

Machines  may  remain  chattels  for  all  purposes,  even  though  physically  attached  to 
the  freehold  by  the  owner,  if  the  mode  of  attachment  indicates  that  it  is  merely  to  steady 
them  for  their  more  convenient  use,  and  not  to  make  them  an  adjunct  of  the  building 
or  soil.    Carpenter  v.  Walker,  (Mass.)  5  N.  E.  Rep.  160. 

Machines  which  have  been  separately  constructed,  and  are  adapted  for  use  in  any 
building,  when  placed  in  a  mill  and  secured  in  position  in  such  a  way  that  they  may 
be  removed  without  injury  to  themselves  or  the  building,  do  not  necessarily  become 
part  of  the  realty,  but  may  continue  to  be  treated  as  personal  property.  Maguire  ▼. 
Park,  (Mass.)  1  Is.  E.  Rep.  750,  and  note. 

The  parties  concerned  may,  by  agreement  in  due  form,  give  to  fixtures  the  legal  char- 
acter of  realty  or  personalty  at  their  option,  and  the  law  will  respect  and  enforce  their 
understanding  whenever  the  rights  of  third  persons  will  not  be  prejudiced.  Thus,  a 
house  constituting  a  part  of  the  realty  may  be  mortgaged  or  sold  separate  from  tlie 
land,  and  ihe  mortgage  or  sale  be  perfectly  valid  if  made  in  the  proper  form  to  satisfy 
the  statute  of  frauds.    Myrick  v.  Bill,  (Dak.)  17  N.  W.  Rep.  268. 

In  Wolford  v.  Baxter,  (Minn.)  21  N.  W.  Rep.  744,  the  casks  or  hogsheads  and  ferment- 
ing tubs  and  copper  coolers  used  in  a  brewery  were  held  to  be  personal  property  and 
not  fixtures,  and  not  covered  by  a  mortgage  upon  the  land. 

The  United  States  circuit  court  for  the  Eastern  district  of  Louisana  say  in  Will  v. 
Thompson,  24  Fed.  Rep.  14,  that  machinery  attached  to  a  plantation,  and  used  for  plan- 
tation purposes,  though  included  in  a  mortgage,  if  purchased  and  removed,  even  during 
the  pendency  of  a  suit  to  enforce  the  mortgage,  it  is  withdrawn  from  the  operation  of 
tlie  mortgage;  and  that  where  machinery  is  removed  from  a  plantation  it  again  be- 
comes a  movable,  and  as  such  could  not  besusceptible  of  mortgage,  even  if  the  purchaser 
acted  in  bad  faith ;  that  is,  purchased  with  knowledge  of  the  mortgage.  Citizens*  Bank 
V.  Knapp,  22  La.  Ann.  117. 

In  Schmitz  v.  Scheifele,  (N.  J.)  1  Atl.  Rep.  698,  it  is  held  that  certain  machinery  in  a 
brewery,  such  as  steam-engine  and  boiler,  a  copper  beer-kettle,  and  all  the  cupper  and 
iron  pipes  connected  therewith,  an  iron  flat-cooler,  malt-mill,  mash-tub,  pumps  and  ap- 
paratus, wind-mill  and  necessary  attachments,  plunger,  and  iron  elevator,  are  fixtures, 
and,  as  such,  pass  with  a  mortgage  on  the  real  estate. 

It  is  said  in  State  Sav.  Bank  v.  Kercheval,  65  Mo.  682,  that,  in  determining  whether 
an  improvement  to  real  estate  is  a  fixture,  the  intention  of  the  party  placing  it,  and  the 
manner  of  placing  it,  are  not  conclusive;  but  that  much  depends  on  its  object  and  use; 
and  that,  as  between  mortgagor  and  mortgagee,  a  frame  building,  resting  on  wooden 
blocks  laid  on  the  ground,  designed  as  an  otlice,  in  connection  with  a  mill,  but  detached 
therefrom,  and  intended  by  the  mortgagor  to  be  removed,  is  a  fixture,  although  erected 
after  the  execution  of  the  mortgage. 

As  between  mortgagee  and  mortgagor,  platform  scales,  fastened  to  sills  laid  upon  a 
brick  wall  set  in  the  ground  for  weighing  stock  and  grain,  and  intended  for  permanent 
use,  are  part  of  the  realty.     Arnold  v.  Oowder,  81  111.  56. 

It  is  said  that  a  mortgage  on  a  woolen  mill  passes,  as  part  of  the  realty,  the  en^e 
by  which  the  machinery  is  propelled,  the  shafting,  pulleys,  belts,  carders,  spinmng- 
jacks,  looms,  and  other  macninery  properly  belonging  to  the  woolen  mill,  althougn 
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only  attached  to  the  huilding  hy  cleats  or  screws  to  keep  them  in  place.    Ottumwa 
"Woolen-mill  Co.  v.  Hawley,  44  Iowa,  67. 

In  Pierce  v.  George,  108  Mass.  78,  the  owner  of  a  machine-shop  scave  a  chattel  mort- 

fage  on  the  machinery  therein,  before  it  was  set  up,  but  in  contemplation  that  it  should 
e  set  up  and  attached  to  the  building.  He  afterwards,  and  after  it  was  set  up,  gave  a 
mortgage  on  the  land  and  building,  and  it  was  held  that  the  second  mortgagee  could 
liold  the  machinery  against  the  first  mortgagee.    See  Green  v.  Phillips,  26  Grat.  752. 

As  between  mortgagor  and  mortgagee,  the  machinery  for  the  business  of  lead  smelt- 
ing, consisting  of  boiler,  engine,  pump,  fan,  water-tank,  pulleys,  air-drums,  and  basins, 
affixed  to  the  premises  in  the  usual  way,  is  a  fixture.    Thomas  v.  Davis,  76  Mo.  72. 

In  Adams  v.  Beadle,  47  Iowa,  439,  a  mortgagor  planted  nurserv  trees  on  the  mort- 
gaged premises,  and  mortgaged  them  by  a  chattel  mortgage,  whicn  was  duly  recorded. 
Afterwards  the  real  mortgage  was  foreclosed,  and  the  premises  were  sold,  and  it  was 
beld  that  the  purchaser  at  such  sale  took  title  to  the  trees. 
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SUPREME  COURT  OF  IOWA. 


Wisconsin,  I.  &  N.  By.  Co.  v.  Secob  and  others. 

Filed  April  23,  1886. 

1.  Appeal— Record,  Depectiye. 

A  printed  certificate  identifying  the  evidence,  and  showing  that  it  is  all  contained 
in  the  abstract,  will  not  answer  for  an  averment  that  the  abstract  presents  all  the  evi- 
dence, and  objections  that  the  evidence  is  insufficient  to  support  a  decree  of  the  lower 
court  will  not  be  considered. 

2.  Same— Depositions— Trial  pe  Novo. 

When  a  cause  is  tried  below  on  depositions,  it  is  triable  de  novo  on  appeal. 

Appeal  from  Marshall  circuit  court. 

Action  in  chancery  to  enjoin  and  restrain  defendants  from  interfering 
with  the  employes  and  contractors  of  plaintiff  in  constructing  its  railroad 
over  lands  owned  by  defendants,  or  some  of  them,  and  to  recover  for  dam- 
ages sustained  by  it  from  such  interference  by  defendants.  Upon  a  trial  on 
the  merits,  the  temporary  injunction  allowed  in  the  case  was  made  perpetiud, 
and  judgment  for  one  dollar  damages,  and  costs,  was  entered  against  defend- 
ants, who  now  appeal  to  this  court. 

Qeo.  W,  Wilson,  for  appellants,  W.  S.  C.  Secor  and  others.  J.  if.  Parker 
and  Hubbard,  Clark  cfr  Dawley,  for  appellee,  Wisconsin,  I.  &  IN".  By.  Co. 

Beck,  J.  1.  The  petition  shows  that  plaintiff  is  entitled  to  occupy  the 
right  of  way  involved  in  this  suit  under  a  contract  entered  into  by  defendants, 
•or  those  of  them  who  own  the  land.  The  cause  was  tried  upon  depositions 
in  the  court  below,  and  is  triable  here  de  novo. 

2.  The  abstract,  though  unnecessarily  and  inexcusably  prolix,  being  in  fact 
the  full  printed  record,  fails  to  show  that  it  contains  all  the  evidence.  The 
certificate  of  the  clerk  and  judge  affixed  to  the  depositions  are  printed  in  the 
abstract,  but  it  is  nowhere  stated  tliat  the  abstract  contains  all  the  evidence. 
We  have  time  and  again  held  that  the  printing  of  certificates  Identifying  the 
evidence,  and  showing  that  it  is  all  contained  in  the  record,  will  not  answer 
in  place  of  the  averment  or  statement  that  the  abstract  presents  all  the  evi- 
dence. While  the  printed  abstract  is  culpably  prolix  in  one  instance,  at  least, 
presenting  a  part  of  the  record  twice,  repeating  it  upon  different  pages,  it 
omits  the  simple  averments  which  are  essential  to  authorize  us  to  regard  it 
as  containing  all  the  evidence.  Unnecessary  expense  is  thus  imposed  upon 
defendants,  and  vexatious  and  useless  labor  imposed  upon  us.  We  advise 
counsel  that  a  repetition  of  this  offense  against  our  practice  will  be  visited 
by  some  marks  of  our  disapproval  which  will  have  the  effect  to  impress  the 
rules  of  this  court  in  this  regard  upon  counsers  memory,  and  will  serve  to 
secure  obedience  thereto. 

3.  Counsel  for  defendants  assign  errors  upon  the  r^K)rd.  Without  deter- 
mining whether  this  is  proper  in  a  chancery  case,  triable  de  novo,  we  may 
regard  these  assignments  as  a  part  of  counsel's  argument,  presenting  the 
points  which  he  makes  in  the  case. 

4.  The  second  point  or  error  assigned  is  in  the  most  general  language,  and 
to  the  effect  that  the  court  erred  in  rendering  the  decree  and  judgment. 
Under  this  point  counsel  presents  many  objections  founded  upon  the  Insuf- 
fiency  of  the  evidence.  Of  course,  as  all  the  evidence  is  not  shown  to  be  in 
the  abstract,  we  cannot  consider  these  objections. 

5.  Counsel  insist  that  the  contract  for  the  right  of  way  upon  which  plain- 
tiff bases  this  action  is  nothing  more  than  "an  offeror  proposition."  We 
may  assume,  for  the  purpose  of  the  case,  that  it  is  nothing  more.    But  he 
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insists  that  it  vvas  withdrawn,  was  not  accepted;  that  plaintiff  has  not  per- 
formed its  part  under  the  contract;  that  there  is  no  consideration  to  support 
It;  that  the  railroad  has  not  been  located  as  provided  for  in  the  contract  or 
proposition,  etc.  Now,  all  these  matters  depend  upon  the  facts  shown  in 
evidence,  and,  as  we  cannot  regard  the  abstract  as  containing  all  the  evi- 
•dence,  these  objections  cannot  1^  considered  and  determined.  It  cannot  be 
doubted  that  if  the  "offer  or  proposition"  was  accepted  and  acted  upon  by 
plaintiff,  it  would  be  binding  upon  both  plaintiff  and  defendants.  The  pe- 
tition shows  acceptance  by  plaintiff  of  the  contract,  and  its  readiness  to  per- 
form its  part.  We  cannot  presume  that  the  evidence  failed  to  support  the  con- 
clusion which  the  circuit  court  must  have  reached  that  the  plaintiff  did  ac- 
cept the  "offer  or  proposition,"  and  act  under  it,  and  thus  become  boun'd  by 
it,  as  defendants  were  after  acceptance.  This  objection,  which  is  aimed  at 
the  sufficiency  of  the  contract,  is  the  only  one  discussed  by  defendants'  counsel 
which  we  consider,  in  view  of  the  condition  of  the  abstract. 

6.  Counsel  complains  of  an  order  of  the  court  continuing  the  cause  at  a 
term  prior  to  the  one  at  which  it  was  tried.  We  need  not  inquire  whether 
such  an  objection  may  be  made  here,  for  the  reason  that,  if  we  should  assume 
that  it  may  be,  we  cannot  sustain  it,  because  the  abstract  fails  to  aver  that 
all  the  showing  and  evidence  upon  which  the  court  acted  in  making  the  order 
set  out. 

The  foregoing  consideration  disposes  of  all  points  in  the  case  upon  which 
■vre  can  pass,  in  view  of  the  condition  of  the  abstract. 

The  judgment  of  the  circuit  court  must  be  affirmed. 


Adams  v.  Burdick  and  others. 
Filed  April  23,  1886. 

1.  Taxation — REDEMPnoir,  Notice  of  Period — Tax-Sale. 

A  notice  of  the  expiration  of  period  of  redemption  from  tax-sale  which  does  not 
show  to  whom  any  given  tract  was  taxed  is  defective. 

2.  Same — Tax  Title,  Who  can  Question. 

A  claimant  under  a  prior  tax-sale  has  sufficient  title  to  qaeetion  the  validity  of 
the  title  of  a  treasurer's  deed. 

3.  Same — Pbior  Taxes. 

A  statute  reoniring  one  who  disputes  a  treasurer's  deed  to  show  that  prior  taxes 
have  been  paid  upon  the  property  does  not  refer  to  taxes  paid  by  the  holder  of  the 
tax  title  questioned. 

Appeal  from  Clay  district  court. 

The  plaintiff  claims  to  be  the  owner  of  280  acres  of  land  in  Clay  county. 
He  avers  that  the  defendant  Charles  Kay  claims  to  own  it  by  virtue  of  tax 
deeds  executed  to  him  during  the  year  1881.  But  he  avers  that  the  deeds 
are  invalid  for  the  reason  that  the  land  was  not  assessed  for  the  years  for 
which  it  was  sold;  that  no  taxes  were  legally  levied  upon  the  land  for  those 
years;  and  that  there  was  no  proper  notice  given  of  the  expiration  of  redemp- 
tion. He  avers  that  he  has  offered  to  pay  the  amount  necessary  to  redeem, 
but  avers  that  he  is  unable  to  determine  the  amount,  and  asks  the  court  to 
ascertain  and  fix  the  same  by  decree;  and  the  amount  that  shall  be  so  ascer- 
tained and  fixed  he  consents  to  pay;  and  he  consents  that  the  same  may  be 
made  a  lien  upon  the  land.  He  prays  that  he  may  be  allowed  to  redeem, 
and  also  that  his  title  may  be  quieted.  The  defendant  Ray  filed  an  answer 
and  cross-petition,  asking  that  the  title  be  quieted  in  him.  There  was  a  decree 
for  the  defendant  Ray.     The  plaintiff  appeals. 

Parker  <&  Richardson,  for  appellant.    Snow  Bros.,  for  appellees. 

Adams,  C.  J.  The  plaintiff's  claim  is  not  set  up  in  different  counts,  and 
while  he  asks  that  his  title  be  quieted,  and  makes  some  allegations  which 
might  be  designed  to  show  that  he  is  entitled  to  that  relief,  yet  his  unquali- 
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fled  offer  to  redeem  we  regard  as  sufficient  to  determine  that  the  action  is  an 
action  for  redemption.  Such  being  our  view,  we  have  only  to  consider 
whether  the  notice  of  the  expiration  of  redemption  is  sufficient,  and,  if  not, 
whether  the  plaintiff  is  in  condition  to  be  allowed  to  take  advantage  of  such 
fact.  The  notice  was  given  by  publication,  and  ran  to  21  persons,  and  t?ov- 
ered  a  large  number  of  tracts  of  land  in  different  townships.  The  land  in  ques- 
tion appears  to  have  been  taxed  in  the  name  of  one  of  the  persons  mentioned. 
In  whose  name  or  names  the  other  tracts  were  taxed  does  not  appear,  nor  is 
it  material.  It  seems  clear  to  us  that  such  a  notice  would  not,  probably,  serve 
the  office  of  the  notice  for  which  the  statute  provides,  and  that  is,  to  bring- 
to  the  knowledge  of  the  person  entitled  to  redeem  the  fact  that  the  time  of  re- 
demption was  about  to  expire.  Not  only  is  this  so,  but  the  design  of  tlie 
statute  appears  from  an  express  provision.  The  cost  of  publication  is  to  be 
added  to  the  amouiit  necessary  to  redeem.  Now,  manifestly,  the  cost  of  pub- 
lication of  the  notice  in  this  case,  which  is  more  than  twice  as  long  as  it  should 
have  been,  should  not  all  be  added  to  the  amount  necessary  to  enable  the 
plaintiff  to  redeem.  But  there  is  no  provision  for  an  apportionment,  nor  would 
it  be  possible  to  make  a  just  apportionment,  for  there  is  nothing  to  show  to 
whom  any  given  tract  or  tracts  were  taxed,  or  what  were  subject  to  a  single 
redemption.     White  «.  Smith,  25  N.  W.  Rep.  115. 

It  is  said  by  the  defendant  that  these  tracts  were  all  covered  by  a  single 
certificate;  but,  to  our  mind,  such  fact  is  not  material.  We  have  to  say, 
then,  that,  in  our  opinion,  the  notice  is  insufficient.  The  defendant,  however, 
contends  that,  conceding  the  notice  to  be  insufficient,  the  court  below  did  not 
err,  because  the  plaintiff  is  not  in  condition  to  take  advantage  of  such  fact. 
He  holds,  it  appears,  under  a  tax  title,  and  it  is  said  that  neither  he,  nor  the 
person  under  whom  he  claims,  had  title  at  the  time  of  the  sale  under  which 
the  defendant  claims.  Section  897  of  the  CJode  provides  that  "no  person  shall 
be  permitted  to  question  the  title  acquired  by  a  treasurer's  deed  without  first 
showing  that  he,  or  the  person  under  whom  he  claims  title,  had  title  to  the 
property  at  the  time  of  the  sale,  or  that  the  title  was  obtained  from  the  United 
States  or  this  state  after  the  sale. ''  But  the  object  of  this  provision  was,  we 
think,  to  prevent  a  stranger  from  questioning  a  tax  title.  A  claimant  under 
a  prior  tax  title  is  not  such  person.  Besides,  we  think  that  he  comes  strictly 
within  the  provision  of  the  statute.  He  becomes,  by  statute,  the  owner  of 
"all  the  right,  title,  interest,  and  estate  of  the  former  owner  in  and  to  the 
land  conveyed,  and  also  all  the  right,  title,  interest,  and  claim  of  the  state 
and  county  thereto." 

One  more  point  is  made  by  the  defendant  He  contends  that  it  is  neither 
averred  nor  proven  that  all  the  taxes  due  on  the  property  have  been  paid  by 
the  plaintiff,  or  by  the  person  under  whom  he  claims.  The  statute  above 
cited  provides  that  "no  person  shall  be  permitted  to  question  the  title,"  etc.» 
"♦  *  ♦  without  first  showing  that  all  taxes  due  upon  the  property  have 
been  paid  by  such  person,  or  the  person  under  whom  he  claims  title,  as  afore- 
said." It  was  held  in  Taylor  v.  Oi^msby,  23  N.  W.  Rep.  288,  that  the  taxes 
referred  to  were  not  those  paid  by  the  holder  of  the  tax  title  questioned, 
but  those  in  which  the  public  was  concerned.  Whether,  under  the  provis- 
ion, the  plaintiff  should  aver  in  his  petition  the  payment  of  such  taxes,  or 
whether  the  provision  pertains  merely  to  the  mode  of  trial,  we  need  not  de- 
termine. As  the  defendant  had  no  right  to  demand  of  plaintiff  the  payment 
of  those  taxes,  the  objection  raised  by  him  was,  so  far  as  he  is  concerned, 
purely  technical.  If  he  desired  them  to  take  advantage  of  the  petition  for 
want  of  such  averment,  he  should  have  done  so  by  demurrer. 

So  far  as  the  evidence  is  concerned  we  have  this  to  say:  The  taxes  up  to 
the  time  of  the  commencement  of  the  action  appear  to  have  been  paid.  It 
may  be  presumed  from  the  sale  that  those  prior  to  it  were  paid,  and  the  de- 
fendant's evidence  shows  that  subsequent  taxes  were  paid. 


Digitized  by  VjOOQ IC 


Iowa.]  CARB  V.  BOSWORTH.  913 

In  our  opinion,  the  plaintiff  is  still  entitled  to  redeem  as  if  there  had  been 
no  attempt  to  serve  notice  of  the  expiration  of  redemption,  and  the  amount 
-which  he  should  pay  is  the  amount  which  would  be  requirel  if  he  were  pro- 
ceeding to  make  redemption  under  the  statute,  without  action.    Reversed. 


Carr  v.  Bosworth  and  others. 
Filed  April  23,  1886. 

1.  Plkadttio— Gbnbral  Issub  OB  Dewial. 

A  denial  of  knowledge  or  information  sufficient  to  form  a  belief  puU  the  para- 
graph thus  questioned  in  issue. 

2.  Samb— Dbmdbbbb,  Effect  of. 

A  demurrer  to  a  portion  o/an  answer,  which  puts  in  issue  the  foundation  facts 
npon  which  plaintiff  rests,  cannot  be  sustained. 

3.  Same — Recobd  Attached  as  ExHiBiT^-lMPEACHABiLrrr  of. 

Defendant  may  oifer  evidence  to  impeach  a  record  in  arformer  suit  if  it  be  ad- 
mitted in  evidence,  or  resist  its  admission  if,  on  its  face,  it  be  illegal  and  void. 

Appeal  from  Palo  Alto  district  court. 

Action  in  chancery  to  quiet  the  title  of  plaintiff  in  certain  lands.  The  de- 
fendants separately  answered  the  petition,  and  set  up  claims  for  relief  in  sep- 
arate cross-bills,  to  all  which  demurrers  were  sustained;  and,  defendants  re- 
fusing to  plead  further,  a  decree  was  entered  against  all  of  the  defendants 
granting  the  relief  prayeil  by  plaintiff.     Defendants  appeal. 

Harrison  ds  Jenstvold,  for  appellants,  H.  Bosworth  &  Sons.  Soper,  Cravh 
ford  <fe  CarVt  for  appellee,  Robert  A.  Carr. 

Beck,  J.  1.  The  petition  alleges  that  one  Bider,  being  the  owner  of  the 
land  in  controversy,  in  1873,  with  his  wife,  conveyed  it  by  mortgage  to  one 
Lincoln;  that  in  1874  defendants  Bosworth  &  Sons  recovered  a  judgment  in 
the  district  court  of  the  county  wherein  the  land  is  situated  against  llider; 
that  in  1875  a  proceeding  to  foreclose  the  mortgage  was  brought  against  Rider 
and  wife  and  others  and  the  Bos  worths,  and  notice  was  served  on  the  defend- 
ants last  named  by  publication,  they  being  non-residents  of  the  state,  and 
upon  the  other  defendants  personally;  and  that  in  the  same  year  a  decree  was 
entered  and  the  land  was  sold  thereon  to  one  Bateman,  and  in  the  following 
year  a  sheriff's  deed  of  the  land  was  made  to  him.  It  is  alleged  that  proof  of 
publication  and  some  other  papers  connected  with  the  case  are  lost.  A  copy 
of  the  record,  so  far  as  the  same  remains,  is  made  an  exhibit  to  the  petition. 
The  {Petition  shows  that  prior  to  the  commencement  of  foreclosure  pro- 
ceedings, in  1875,  the  Bosworths  caused  the  land  to  be  sold  upon  their  execu- 
tion ;  that  the  sale  was  wholly  abandoned  until  1884,  when  a  sheriff^s  deed 
was  made  thereon  to  the  Bosworths,  who  conveyed  their  interest  to  co-defend- 
ant Ware.  It  is  further  shown  that  plaintiff  acquired  the  title  obtained  by 
Bateman  through  several  intermediate  conveyances.  It  is  alleged  that  the 
sheriff's  sale  to  the  Bosworths  is  void,  and  is  a  cloud  upon  plaintiff's  title, 
which  it  is  prayed  may  be  removed  by  the  decree  to  be  rendered  in  this  case. 

The  defendants  file  separate  answers,  and  cross-petitions,  but  they  are 
substantially  alike  as  to  the  allegations  herein  recited.  In  their  answer  they 
deny  ''that  they  have  any  knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth"  of  the  allegations  contained  in  specified  paragraphs  of  the 
petition.  This,  in  effect,  is  a  denial  of  the  matter  pleaded  in  these  paragraphs, 
and  puts  the  same  In  issue.  Code,  §  2655,  par.  2.  These  paragraphs  allege 
and  show  the  mortgage  upon  which  the  foreclosure  was  had,  the  foreclosure 
proceedings,  the  chain  of  title,  under  which  plaintiff  claims,  and  the  allega- 
tion that  the  sheriff's  deed  under  which  defendants  claim  is  void.  Some  of 
these  allegations,  and  perhaps  others  not  generally  denied,  are  specifically 
v.27N.w.no.8— 68 
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denied  in  other  parts  of  the  anavers  and  crosft^bills.  It  is  sufficient  to  saj 
that  the  allegations  thus  denied  are  those  upon  which  rest  the  very  right  ik 
plaintiff  to  the  relief  sought.  The  cross-bill  seta  up  facts  upon  which*  if  they 
be  established,  defendants  would  have  the  right  to  redeem  from  the  mortgage 
and  the  foreclosure.  The  plaintiff  demurred  to  the  respective  answers  and 
cross-bills  on  the  ground  that  they  present  no  defense  to  his  petition,  and  <m 
grounds  for  the  relief  prayed  for  by  defendants. 

2.  It  will  be  at  once  seen  that  the  demurrers  were  erroneously  sustained. 
They  admit  the  allegations  of  the  answers  and  cross-bill,  which  deny  the  very 
foundation  facts  upon  which  plaintiff  rests  his  claim  for  relief,  or  present 
facts  which*  if  admitted  or  established,  give  defendants  the  right  to  the  relief 
they  seek.  This  conclusion  demands  for  its  support  the  citation  of  no  au- 
thority here;  it  is  based  upon  the  most  familiar  doctrines. 

3.  Counsel  for  plaintiff  seem  to  rest  support  of  the  ruling  of  the  court  be- 
low upon  the  fact  that  a  certified  copy  of  the  record  in  the  foreclosure  pro- 
ceeding was  filed  as  an  exhibit  to  the  petition,  and  they  seem  to  think  that 
defendant  cannot  deny  this  record  by  his  answer.  Counsel  appear  to  con- 
tend that  the  exhibit  is  to  have  the  force  of  evidence  in  the  case,  and,  as  it 
is  the  solemn  record  of  a  court,  it  cannot  be  impeached.  But  they  have  for- 
gotten that  the  exhibit  is  not  evidence;  that  it  serves  but  to  aid  or  extend  the 
allegations  of  the  pleadings  to  which  it  is  annexed.  It  is  simply  a  part  of  the 
pleadings,  and  may  be  denied,  as  any  other  part;  and  it  cannot  be  doubted 
that  defendant,  if  he  can  do  so,  may  offer  evidence  to  impeach  the  record,  if 
it  be  admitted  in  evidence,  or  resist  its  admission,  on  the  ground  that  it  is  not 
authenticated,  or  upon  its  face  appears  to  be  illegal  and  void.  This  tran- 
script of  the  record,  made  an  exhibit  to  plaintiff's  petition,  is  not  so  solemn 
that  it  cannot  be  denied  in  a  pleading,  or  tested  for  its  authenticity,  regular- 
ity, and  validity  when  offered  in  evidence.  There  are  at  least  some  allega- 
gations  of  the  plaintiff^ s  petition  not  supported  by  exhibits,  as  those  just  re- 
ferred to.  In  this  way  plaintiff's  chain  of  title  to  the  land  is  pleaded.  De- 
fendiints  deny  these  allegations,  thus  striking  at  the  very  foundation  of 
plaintiff's  claim  to  recover.  The  demurrer  admits  the  truth  of  this  denial,  thus 
leaving  plaintiff  without  ground  of  recovery.  It  plainly  appears  that  the 
answers  and  cross-bills  presented  sufficient  defenses  to  plaintiff^s  action  and 
grounds  for  the  relief  sought  by  defendimts. 

The  decree  of  the  district  court  is  reversed,  and  the  cause  is  remanded  for 
further  proceedings  in  harmony  with  this  opinion. 


Brown  t>.  Hendeiokson. 
Filed  April  23, 1886. 

1.  Appeal — Objections  not  Propebly  Takbn. 

Obiectiona  not  taken  on  trial  below  cannot  be  raised  on  appeal. 

2.  Tbespass— To  Land—Evidence — Damages,  Assbbsmbnt  of. 

Plaintiff  claimed  damages  for  an  injury  to  his  mill,  and  defendant  sought  to 
show  that  the  mill  was  not  properly  constructed.  This  evidence  was  overruled ; 
the  court  holding  that  it  was  immaterial  whether  the  mill  was  improperly  con- 
structed, or  what  was  its  value,  exoept  as  these  qaestions  hear  on  the  amount  of 
damages  sustained,  ffeldf  not  error. 
8.  Trespass  and  Trespass  Vi  et  Armis— Distinction  bbtwebn— Ple.4.dino. 

There  is  no  dii$tinction  in  Iowa  between  trespass  and  trespass  vi  et  ormu,  so  far  as 
the  method  of  pleading  is  concerned. 
4.  Trial— Instructions  to  Jury. 

Where  there  is  no  evidence  to  support  a  special  defense,  it  may  be  withdrawn  by 
the  judge  from  the  jury. 

Appeii!  from  Sac  district  court. 
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The  plaintiff  is  the  owner  of  certain  real  estate  on  which  is  situate  a  wind- 
mill and  other  machinery,  and  the  petition  states  that  the  defendant  entered 
on  said  premises,  and  willfully  and  tortiously  '*did  trespass  on  said  premises* 
*  •  ♦  and  did,  by  his  own  willful  act,  break,  damage,  and  wholly  destroy 
the  said  windmill  and  machinery,"  whereby  the  plaintiff  was  greatly  dam- 
aged. The  defendant  pleaded  a  general  denial,  and  that  what  he  did  was  in 
^ood  faith,  for  the  purpose  of  protecting  plaintiff's  property  during  a  violent 
windstorm.  Trial  by  jury.  Verdict  and  Judgment  for  the  plaintiff.  The 
<lefendant  appeals. 

C  2>.  Goldsmith,  for  appellant,  A.  H.  Hendrickson.  S.  M,  Blwood  and 
Samuel  Qitail,  for  appellee,  D.  W.  Brown« 

Seeyers,  J.  1.  It  is  claimed  by  counsel  for  the  appellant  that  the  cause  of 
action  stated  in  the  petition  is  a  trespsiss,  and  that  the  evidence  establishes,  if 
anything,  what  was  formerly  known  as  trespass  on  the  case,  and  therefore  a 
new  tritiJ  should  have  been  granted,  because  the  "verdict  is  not  supported  by 
the  evidence."  Ko  objection  was  made  to  the  introduction  of  evidence  which 
tended  to  show  what  counsel  styles  "^trespass  on  the  case,"  and,  as  a  causo 
of  action  is  stated  in  the  petition,  we  are  clearly  of  the  opinion  that,  under 
our  system  of  pleading,  the  point  made  by  counsel  is  not  well  taken. 

It  is  further  said  that  the  verdict  is  against  the  evidence,  for  the  reason 
that  the  right  of  the  plaintiff  to  recover  on  any  ground  has  not  been  been  es* 
tablished.  It  is  sufficient  to  say  that  this*  in  our  judgment,  is  a  grave  mis- 
take. 

2.  The  plaintiff  testified  that  he  had  a  conversation  with  defendant  about 
the  mill,  and  the  damage  thereto,  and,  in  response  to  the  question,  "What 
did  he  say?"  the  plaintiff  stated  what  the  defendant  told  him,  and  then 
added:  "That  convinced  me  that  he  had  done  it  maliciously."  The  de- 
fendant moved  the  court  to  strike  out  that  part  of  the  answer  not  responsive 
to  the  question.  The  objection  was  overruled.  Counsel  says  the  part  of  the 
answer  he  moved  to  strike  out  is  that  portion  above  quoted;  but  the  ground 
now  urged  is  different.  It  is  now  said  the  witness  testified  to  an  opinion,  and 
for  that  reason  it  was  incompetent.  It  is  not  fair  to  the  court  below  to  urge  a 
ground  of  objection  in  this  court  which  was  never  made  below;  but  this  is 
immaterial  in  this  case  for  the  reason  that  the  jury  failed  to  find  any  exemplary 
damages,  and  therefore  the  question  whether  the  defendant's  act  was  mali- 
cious was  immaterial,  and  the  evidence  in  relation  thereto  was  not  preju- 
dicial. 

8.  Evidence  was  introduced  tending  to  show  the  value  of  the  mill  before 
and  after  it  was  injured.  This  evidence  it  is  said  is  incompetent.  Possibly 
this  is  true;  but  the  objection  is  raised  for  the  first  time  in  this  court,  and 
for  that  reason  must  be  overruled.  It  is  said  that  when  the  defendant  sought  to 
introduce  similar  evidence  on  his  part,  that  the  court  ruled  differently.  This 
is  not  precisely  true.  When  the  defendant  sought  to  introduce  such  evidence, 
the  plaintiff  objected  and  the  court  sustained  it.  This  was  the  only  ruling 
made,  and  we  think  it  correct.  It  was  immaterial  whether  the  mill  had  been 
properly  constructed  or  not,  or  what  was  its  value,  except  as  these  questions 
bore  on  the  amount  of  damage  sustained.  It  is  said  the  court  made  some 
remarks,  during  the  introduction  of  the  evidence,  in  explanation  of  the  rul- 
ing made  at  the  time,  which  conflict  with  the  instructions  given  the  jury. 
Conceding  this  to  be  so,  we  are  not  prepared  to  say  that  the  defendant  was  in 
any  respect  prejudiced  by  the  reasons  stated  in  support  of  the  ruling.  In- 
deed, we  are  clearly  of  the  opinion  he  was  not. 

4.  It  is  said  that  the  issues  were  not  correctly  stated  to  the  jury.  The  ob- 
jection is  that  the  court  confounded  trespass  with  trespass  on  the  case.  This, 
under  our  system  of  pleadings,  is  immaterial.  The  third  instruction  witli- 
drew  from'  tlie  jury  the  special  defenses  pleaded,  because  no  evidence  had 


Digitized  by  VjOOQ IC 


916  THE  NORTHWESTERN  REPORTER.  [Io*^| 

been  introduoed  to  sustain  them.  This  raling  is  correct,  and  it  is  insasdA 
the  sixth  instruction  is  erroneous,  because,  in  substance,  the  oonrt  did  is 
draw  the  distinction  between  trespass  and  trespass  on  the  case.  This  is  tx 
technical  to  entitle  it  to  serious  consideration.  One  hundred  years  ago. :: 
thereabouts,  courts  and  lawyers  seem  to  have  had  a  vague  impression  ih*: 
there  did  exist  a  practical  difference  between  the  two  actions;  but  the  line  i 
demarkation  never  has  been  satisfactorily  established,  and  is  now  inunateiia. 
so  far  as  the  rights  of  these  parties  are  concerned. 

Other  objections  are  made  to  the  instructions,  and  possibly  we  iiave  &' 
considered  all  the  objections  urged  in  relation  to  the  evidence.  As  to  svL 
we  ieem  it  suf&cient  to  say  they  are  not  well  taken.    Affirmed. 


Wilson  v.  Chicago,  M.  &  St.  P.  Rt.  Ca 

Filed  April  28,  1886. 

Ts2n)SB— Abbbbt  or  JxTDCiMniT— Plba  of  Tbitdke— Estoppel. 

Defendant  cannot  plead  a  tender  of  money  to  plaintiff  in  oompenaation  of  the  i= 
Jury  sued  upon,  and  then  sabeequently  claim,  in  arrest  of  jadgment^  that  pUiscf 
18  not  entitled  to  judgment  in  any  sum. 

Appeal  from  Pottawattamie  district  court. 

Plaintiff  brought  tliis  action  to  recover  double  the  value  of  one  oolt  and  t« 
steers,  which  he  alleges  were  killed  by  a  locomotive  and  train  of  cars  on  de- 
fendant's railway  track  at  a  point  where  it  had  the  right  to  fence.  It  is  ^' 
leged  in  the  petition  that  the  aggregate  value  of  said  animals  was  ^165;  a> 
that  written  notice  of  the  injury  was  served  on  defendant;  but  that  it  £^- 
and  refused,  for  more  than  30  days  after  the  service  of  said  notice,  to  pciytl" 
value  of  the  animals.  In  its  answer  defendant  denies  all  the  allegations .: 
the  petition  except  that  of  the  killing  of  the  stock.  It  also  pleaded  a  te&ir' 
of  $128.50i  which  it  alleges  was  the  full  value  of  said  animals,  and  this  teoL^: 
was  kept  good  by  bringing  the  money  into  court,  and  depositing  it  with  tl- 
clerk.  On  the  trial  plaintiff  introduced  evidence  tending  to  prove  that  h^  b  . 
served  a  written  notice  and  affidavit  of  the  loss  on  defendants  more  tiiau 
days  before  the  suit  was  Instituted.  The  jury  found  specially  that  the  aggr'- 
gate  value  of  the  animals  was  S160,  and  they  returned  a  general  verdict  f  ' 
plaintiff  for  that  amount.  Plaintiff  moved  for  a  new  trial  on  the  groaud  Uu*. 
under  the  evidence,  he  was  entitled  to  recover  double  the  value  of  the  ar.- 
mals.  Defendant  filed  a  motion  in  arrest  of  Judgment,  on  the  ground  tt  * 
the  petition  did  not  contain  the  necessary  averment  entitling  plaintiff  to  iv- 
cover.  The  district  court  sustained  the  motion  for  a  new  trial,  and  overrule- 
defendant's  motion  in  arrest.    Defendant  appeals. 

Wright,  Baldwin  ds  Haldane,  for  appellant,  Chicago,  M.  A  8t.  P.  By.  C  >. 
8app  <&  PtL9€y,  for  appellee,  Lucien  Wilson 

Keed,  J.  By  its  tender  defendant  admitted  that  plaintiff  had  a  valid  cac^ 
of  action  for  the  amount  tendered.  Johnson  v.  Triggs,  4  G.  Greene,  97 ;  Bm,- 
ton  V.  Delaware  Co,,  16  Iowa,  45;  Phelps  v.  Kathron,  30  Iowa,  231;  (i>i.v 
V.  Graham,  34  Iowa,  425.  If  plaintiff  had  elected,  when  the  answer  w^^ 
filed,  to  accept  the  amount  of  the  tender,  he  clearly  would  have  been  entitir: 
to  judgment  for  that  amount.  By  the  answer  defendant  admits  that  pliii> 
tiff  is  entitled  to  judgment  for  S128.50,  but  by  its  motion  in  arrest  it  ^tv^irr- 
that  he  is  entitled  to  judgment  for  any  sum.  It  cannot  be  permitted  to  v.>^ 
cupy  both  of  these  positions  at  the  same  time.  The  motion  in  arrest  i^  1* 
consistent  with  the  tender,  and  cannot  be  entertained. 

Error  is  assigned  on  the  order  sustaining  the  motion  for  a  new  trial,  t  -■ 
counsel  have  not  argued  the  assignment.  An  assignment  of  error  which  > 
not  argued  is  regarded  as  abandoned  or  withdrawn.    Affirmed. 
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Deanb  V,  Hodge,  Assignee,  etc. 
In  re  St.  Paul  Harvester  Works. 

Filed  April  9,  1886. 

1.  Assumpsit— Implied  Contbaot— Compensation  fob  Sebyicbs. 

Where  the  evidence  fails  to  disclose  an  express  agreement,  the  law  may  imply  ft 
contract  from  the  circumstances  or  the  a<5ts  of  the  T)arties ;  and  where  there  is  noth- 
ing from  which  a  contrary  intention  or  understanding  is  to  be  inferred,  it  is  a  just 
and  reasonable  presumption  that  he  who  has  received  the  benefit  of  the  services  or 
property  of  another  impliedly  undertakes  to  make  compensation  therefor. 

2.  Patents  fob  Inventions — License  Fees — Assumpsit. 

The  right  to  use  a  patent-right  or  patented  invention  maj  be  the  subject  of  con- 
tract, express,  or  implied,  and  assumpsit  will  lie  upon  an  implied  contract,  to  re- 
cover reasonable  license  fees  or  compensation  for  such  use. 
8.  Samp— Use  by  Cohpobation. 

^iVhere  the  owner  of  a  patented  invention  was  a  director  and  officer  of  a  corpora- 
tion, and  the  latter  appropriated  and  used  such  invention  with  his  consent  and  ac- 
quiescence, held,  that  he  was  not  necessarily  precluded  from  recovering  a  reasonable 
compensation  therefor  by  reason  of  his  relationship  to  the  company,  but  such  re- 
lationship, with  other  circumstances,  was  for  the  jury  to  consider  in  determining 
the  question  whether  the  license  to  use  the  patent  should  be  implied  to  be  for  or 
without  compensation./^ 
4.  Samb— Issue  Pbima  Facie  Evidence  of  Validity. 

A  patent  regularly  issued  is  prima  facie  evidence  of  the  utility  and  novelty  of  the 
device  or  invention  covered  by  it. 
6.  Same— Use  of  Two  Patents. 

And  where  two  patents  were  issued  to  the  same  party  for  improvements  in  a  ma- 
chine, and  an  action  was  brought  to  recover  reasonable  license  fees  for  the  use  of 
both,  held,  that  a  recovery  might  be  had  for  the  use  of  the  second  in  so  far  as  it  was 
found  to  contain  anything  new  and  practically  useful  in  addition  to  the  first. 

6.  Same— Defense— Validity  of  Second  Patent. 

A  licensee  in  such  case,  who  has  enjoyed  the  undisturbed  use  of  both  patents,  is 
not  permitted  to  raise  the  question  of  the  validitv  of  the  second  patent,  as  between 
the  licenser  and  the  United  States,  on  the  ground  that  it  includes  claims  and  speci- 
fications also  covered  by  the  first  patent. 

7.  Same— Measube  of  Damages. 

The  proper  measure  of  damages  in  such  cases  is  a  reasonable  royalty  per  ma- 
chine; and  where  the  invention  has  been  used  by  the  licensee  only,  and  there  is  no 
established  royalty,  general  evidence,  including  the  evidence  of  experts  tending  to 
show  the  nature,  utility,  and  value  of  the  use  of  the  patented  invention,  is  admis- 
sible from  the  necessity  of  the  case,  to  be  submitted  to  the  jury  onder  proper  in- 
structions by  the  court. 

Appeal  from  an  order  of  the  district  court,  Ramsey  county. 
C,  K,  Davis,  for  respondent,  Erasmus  M.  Deane.     H.  J.  Horn,  for  appel- 
lantf  Lyman  D.  Hodge,  Assignee,  etc. 

Vanderburgh,  J.  The  plaintiff  is  the  patentee  of  certain  improved  grain 
elevators,  which  were  adopted  by  the  defendant's  assignors,  and  manufact- 
ured and  sold  by  them  in  connection  with  a  large  number  of  their  harvest- 
ing-machines, and  which  it  is  claimed  were  found  to  be  necessary  to  the  suc- 
cessful operation  of  such  machines,  and  greatly  increased  their  salability  and 
value  in  the  market;  and  he  claims  to  be  entitled  to  collect  and  receive  of  the 
defendant  a  reasonable  sum  or  license  fee  for  the  use  of  each  of  such  pat- 
ented inventions,  which  is  alleged  to  be  five  dollars  for  each  machine.  He 
claims  under  two  patents  issued  to  him,  the  one  dated  April  27, 1880,  and  the 
other  dated  July  19,  1881,  the  benefits  of  each  of  which  it  is  alleged  have 
since  been  enjoyed  by  the  corporation.  He  seeks  to  recover  compensation 
for  the  use  of  the  first  patented  invention  upon  and  in  connection  with  4,661 
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of  their  harvesters,  and  for  the  use  of  the  second  upon  2,816  thereof.  Plain- 
tiff  also  sues  for  compensation  for  special  services  rendered  in  behalf  of  the 
corporation  in  negotiating  and  contracting  for  the  "Appleby  Binder  Sh(^ 
right,"  and  in  securing  the  collection  of  royalties  on  patents  owned  by  the 
corporation. 

1.  In  respect  to  the  cause  of  action  last  mentioned  we  think  the  evidenee 
in  plaintiff's  behalf  fully  sustains  his  right  of  recovery  and  the  amount  al- 
lowed by  the  jury,  and  this  branch  of  the  case  may  therefore  be  dismissed  with- 
out, further  consideration. 

2.  It  is  admitted  that  the  use  of  the  patents  by  the  harvester  company  was 
not  properly  an  infringement.  It  was  not  tortious,  but  with  the  consent  of 
the  plaintiff.  It  also  appears  that  the  plaintiff,  during  the  period  of  such  use, 
was  a  director  of  the  company,  and  a  part  of  the  time  it^  president,  and  that 
after  he  ceased  to  be  such  officer  he  was,  in  Koveraber,  1881,  appointed  pat- 
ent director,  for  which  a  compensation  was  to  be  fixed.  He  also  had  a  salary 
while  president.  It  does  not  appear,  however,  that  any  compensation  was 
ever  fixed  or  allowed  him,  as  patent  director,  or  that  his  salary  as  president 
was,  or  was  intended  to  be,  compensation  for  special  services  in  making  in- 
ventions or  improvements  or  securing  patents.  We  see  nothing  in  the  case 
necessarily  inconsistent  with  his  individual  or  private  right  to  make  such  in- 
ventions, and  secure  a  patent  therefor  as  his  own  peculiar  property,  and  to 
exclude  the  use  thereof  by  the  company,  without  his  consent,  if  he  elected 
to  do  so.  In  McClurg  v.  Kingslavid,  1  How.  202,  relied  on  by  defendant's 
counsel,  the  plaintiff 's  action  was  for  an  infringement.  The  patentee  was  a 
laborer  employed  by  the  defendants,  and  while  in  their  employ  was  engaged 
in  making  experiments,  which  resulted  successfully,  and  on  account  of  which 
his  wages  were  increased.  The  circumstances  were  held  to  be  such  as  to 
authorize  the  jury  to  presume  a  license.  And  to  the  same  effect  are  WilkenSf 
V.  Spafford^  3  Ban.  &  A.  274:  Chahot  v.  American  ButUm-hoU  Co.^  9Fhila. 
378.  It  is  evident,  however,  if  in  any  case  a  recovery  can  be  had  for  a  use 
not  tortious,  and  where  no  compensation  is  expressly  stipulated  for,  that  the 
question  of  the  patentee's  right  to  recover,  in  cases  where  his  invention  has 
been  used  by  another  with  his  consent  or  acquiescence,  must  be  determined 
upon  the  facts  of  each  particular  case. 

The  circumstances  under  which  the  plaintiff's  invention  was  applied  and 
used,  and  his  relation  to  the  company,  were  accordingly  submitted  to  the 
Jury  by  the  trial  court  for  their  consideration  upon  the  question  whether  there 
was  an  implied  understanding  that  such  use  was  to  be  for  a  compensation. 
And  at  this  point  it  may  be  well  to  consider  the  exception,  strongly  insisted 
on  and  elaborately  argued  by  the  counsel  for  the  defendant,  to  the  following 
legal  proposition  laid  down  by  the  court  in  the  course  of  its  charge  to  t^e 
jury:  "And  here  comes  in  a  very  important  question  in  the  case,  and  that 
is,  was  there  an  implied  contract  here  with  the  harvester  works  to  pay  a  rea- 
sonable compensation  for  the  use  of  these  inventions?  There  is  no  claim 
that  there  was  any  express  agreement  to  pay  a  compensation  for  that  use. 
It  is  claimed,  however,  that  there  was  an  implied  contract.  Where  a  party 
has  availed  himself  of  the  services  or  used  valuable  property  of  another,  such 
as  an  invention,  the  law,  in  the  interest  of  justice,  will  imply  an  agreement  to 
pay  a  reasonable  compensation,  unless  the  circumstances  attending  such  use 
are  of  such  a  character  as  to  justify  the  conclusion  that  it  was  the  under- 
standing of  the  parties  that  the  use  was  to  be  gratuitous.  A  man  has  a  right 
to  render  a  voluntary  service,  or  give  a  right  to  use  his  property,  to  another, 
without  remuneration,  and  if  he  does,  he  cannot  afterwards  recover  for  such 
services  or  use  of  his  property;  but  it  does  not  follow  that  his  mere  neglect 
to  demand  a  specific  agreement  for  compensation,  or  to  forbid  the  use  of  his 
property,  necessarily  deprives  him  of  liis  right  to  a  reasonable-remuneration. 
The  circumstances,  however,  may  be  such  as  to  show  that  the  understanding 
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of  the  parties  was  that  the  services  rendered,  or  the  use  of  the  property,  was 
to  be  without  compensation ;  and  In  that  case  the  party  cannot  recover.  It 
is  not  necessary  that  there  should  be  any  express  agreement  to  that  effect; 
that  there  should  be  any  express  statement  in  words  that  they  might  use  it 
without  compensation.  The  attendant  circumstances  may  be  such  as  to  show 
that  such  was  the  understanding  of  the  parties,  to  the  satisfaction  of  the 
Jury." 

In  the  same  connection  may  be  considered  the  exception  of  defendant  to  the 
refusal  of  the  court  to  charge,  at  his  request,  "that  if  there  was  no  infringe- 
ment made,  on  the  part  of  the  company,  of  the  patents  in  question,  the  plain- 
tiflf  cannot  receive  any  royalty  or  compen8<ition  by  reason  of  the  St.  Paul 
Harvester  Works  having  used,  made,  or  sold  any  articles  or  machines  pat- 
ented by  plaintiff,  without  proving  to  the  satisfaction  of  the  jury  that  the 
company  agreed  to  pay  said  royalty  or  compensation."  The  defendant's 
ninth  and  tenth  requests,  bearing  on  the  same  subject,  present  no  question 
not  embraced  in  that  just  quoted,  unless  covered  by  the  above  general  charge 
of  the  court. 

Where  the  evidence  fails  to  disclose  an  express  agreement  or  undei-stand- 
ing,  the  law  may  imply  a  contract  from  the  circumstances  or  the  acts  of  the 
parties;  and  where  there  is  nothing  from  which  a  contrary  intention  or  un- 
derstanding is  to  be  inferred,  it  is  a  just  and  reasonable  presumption  that  he 
-who  has  received  the  benefit  of  the  services  or  property  of  another  impliedly 
undertakes  to  make  compensation  therefor.  "Implied  contracts  are  such  as 
reason  and  justice  dictate,  and  which,  therefore,  the  law  presumes  that  every 
man  has  contracted  to  perform."  3  Bl.  Comm.  •ISS;  2  Kent,  Comm.  *450; 
Bouv.  Law  Diet.  "Obligations,  Implied;"  2  Greenl.  Ev.  ^  108.  A  patent  is 
a  mere  monopoly  or  exclusive  riglit  to  an  invention,  not  existing  at  the  com- 
mon law,  but  by  special  grant  from  the  government.  The  defendant  there- 
fore contends  that,  unless  there  is  an  express  contract  defining  the  terms  of 
use  by  a  licensee,  the  patentee  is  confined  to  the  remedy  provided  by  the  pat- 
ent law  for  an  infringement,  by  an  action  on  the  case  for  damages,  and  that 
there  can  be  no  such  thing  as  an  implied  license  for  compensation. 

There  is  very  little  authority  on  the  subject,  as  the  question  of  implied 
license  has  usually  arisen  in  actions  for  infringement,  and  as  such  is  for  a 
tortious  use  or  piracy,  and  the  existence  of  a  license,  express  or  implied,  is 
always  a  sufficient  defense.  But  an  action  upon  a  contract,  express  or  im- 
plied, for  compensation  for  the  use  of  a  patented  invention,  or  for  license 
fees,  is  not  one  arising  under  the  patent  laws;  and,  notwithstanding  the 
nature  of  the  subject,  common-law  principles  are  applicable,  as  in  other  cases. 
Thus,  in  McClurg  v.  Kingsland,  supra,  the  court  held  that,  if  the  facts 
were  as  testified,  "they  would  justify  the  presumption  of  a  license  or  special 
privilege  or  grant  to  the  defendants  to  use  the  invention,  and  show  such  a 
consideration  as  would  support  an  express  license  or  grant,  or  call  for  a  pre- 
sumption  qfone,  to  meet  the  justice  of  the  case,  by  exempting  them  from  lia- 
bility, having  equal  effect  with  a  license,  and  giving  the  defendants  a  right 
to  the  continued  use  of  the  invention, "  Here  is  recognized  the  principle  that, 
from  the  circumstances  and. to  meet  the  justice  of  the  case,  a  license  or  grant 
for  a  continued  use  of  the  invention  would  be  implied.  The  right  to  use  and 
profit  by  a  patented  invention  may,  then,  be  the  subject  of  contract;  and  if 
the  evidence  of  an  express  contract  is  wanting,  it  may  be  Implied,  as  in  other 
cases,  and  for  the  same  reasons;  and  if  assumpsit  will  lie  upon  express  con- 
tract to  recover  reasonable  license  fees  or  compensation,  it  may  also  be  main- 
tained upon  implied  contract,  though,  from  the  nature  of  the  subject,  and 
the  circumstances  of  any  particular  case,  the  question  may  be  involved  and 
difllcult  of  solution.  See  Walk.  Pat.  §  812;  Be  Witt  v.  Elmira  Mamif'g  Co., 
66  N.  Y.  461.  In  McKeever  v.  U.  fif.,  14  Ct.  CI.  396,  it  was  held  that  where 
the  patentee  had  allowed  the  defendant  to  proceed  in  the  manufacture  and 


Digitized  by  VjOOQ IC 


^20  THB  NORTHWESTEKN  BEPORTEE,  [MiniL 

use  of  a  patented  invention  or  article  ''without  the  formality  of  an  exprss 
license,  or  the  precaution  of  an  express  consideration,  the  omission  did  not 
change  the  character  of  the  transaction,  for  the  Jaw  supplies,  by  implication, 
a  price  in  giving  what  the  license  was  reasonably  worth. "  The  case  was  well 
considered,  and  was  afterwards  affirmed  by  the  supreme  court  of  the  United 
States.     Walk.  Pat.  §  391. 

Recurring  again  to  tiie  question  of  the  relationship  of  the  plaintiff  to  the 
defendant  as  president  or  director  at  the  time,  as  affecting  his  cause  of  ac- 
tion, it  was  held  in  Rogers  v.  Railroad,  22  Minn.  25,  that  a  defendant  cor- 
poration, of  which  the  plaintiff  was  a  director,  might  be  held  liable  upon 
an  implied  assumpsit  to  pay  the  reasonable  value  of  services  rendered  for  de- 
fendant outside  of  his  duties  as  director.  He  could  not,  as  director,  aid  by 
his  vote  in  fixing  the  amount  of  such  compensation,  for  in  that  case  tliere 
would  be  a  conflict  of  interests  inconsistent  witli  his  official  duty.  Joiies  v. 
Morrison,  31  Minn.  148;  S.  C.  16  N.  W.  Rep.  854.  But  the  rule  is  not.  as 
we  understand  it,  to  be  carried  so  far  as  to  prevent  the  corporation  from 
availing  itself  of  the  services  or  property  of  an  officer  of  the  company,  "if 
necessary  for  its  convenience  or  profit,  as  in  the  case  of  other  persons,  under 
circumstances  implying  a  contract  to  pay  a  reasonable  compensation  thertfor." 
Rider  v.  Rubber  Co.,  5  Bosw.  97.  All  such  dealings  are,  of  course,  looked 
upon  with  jealousy  by  the  courts,  and  the  fact  of  such  official  relationship, 
and  the  interest  of  the  officer  in  the  affairs  and  property  of  the  corporation, 
would  figure  prominently  in  determining  the  question  of  fact  whether  or  not 
a  contract  for  a  compensation  is  to  be  implied.  Gardner  v.  Butler,  30  N.  J. 
Eq.  703. 

Upon  the  directors  was  imposed  the  duty  and  authority,  which  was  exer- 
cised by  them,  of  determining  the  character  and  number  of  the  machines  to 
be  manufactured.  The  improvement  was  appropriated  and  used  by  them,  or 
under  their  direction,  on  behalf  of  the  company;  and  the  continued  acquies- 
cence of  the  corporation  for  several  years  sufficiently  indicate  its  approval. 
Rider  v.  Rubber  Co.,  5  Bosw.  96. 

The  patents  were  of  themselves  prima  facie  evidence  of  the  utility  and 
novelty  of  the  inventions;  and  the  evidence  in  the  case  raises  no  question  as 
to  plaintiff *8  right  to  a  patent.  The  answer  denies  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  novelty  and  utility  of  the  patents, 
and  the  number  of  machines  in  connection  with  which  it  was  used.  The  ob- 
jection is  now  urged  by  the  defendant  that  the  second  patent  appears  to  be 
for  the  same  invention  as  the  first,  and  covers  no  new  improvement.  In  re- 
spect to  the  second  patent  nothing  was  claimed  for  it  on  the  trial  in  addition 
to  the  first,  except  an  improvement  therein  in  the  single  paiticular  of  a  ''link- 
belt/'  which  the  witness  Levalley,  who  was  superintendent  of  the  defendant's 
works,  and  testified  as  an  expert,  described  as  ''a  link-belt  that  connects  the 
power  from  the  initial  crank-head  to  the  upper  drum  or  pulley."  Upon  the 
evidence  of  the  witnesses  as  to  the  use  of  and  value  of  this  device,  which  was 
suffered  to  go  to  the  jury  in  connection  with  the  models,  we  are  not  prepared 
to  say  that  the  trial  court  was  not  right  in  submitting  to  the  jury  the  ques- 
tion as  to  the  utility.of  the  alleged  improvement,  and  whether  there  was  any- 
thing of  practical  value  in  it,  in  addition  to  the  first  patent.  And  the  court 
instructed  the  jury,  if  there  was  not,  the  plaintiff  would  not  be  entitled  to 
anything  for  its  use.  If  the  particular  device  or  improvement  claimed  to  be 
a  new  invention  is  in  fact  of  practical  value  and  utility  over  any  other,  this 
is  in  itself  proper  to  be  considered  on  the  question  of  novelty.  2  Greenl.  £v. 
§494. 

No  notice  is  given  in  the  answer  of  any  intention  to  contest  the  validity  of 
either  patent  upon  any  specific  ground,  and  the  denials  simply  put  the  plain- 
tiff to  his  prima  facie  proof  of  their  utility  and  novelty,  and  the  point  was 
not  made  on  the  trial  that  either  patent  was  legally  invalid  on  account  of 
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double  claims,  but  only  that  the  second  patent  contained  nothing  not  in- 
-eluded  in  the  first.  And  we  think  the  better  opinion  is  that  in  an  action  of 
this  kind,  where  the  licensee  has  enjoyed  the  use  of  a  patent  under  a  contract 
with  the  patentee,  the  former  is  not  permitted  to  ra^se  questions  iis  to  the 
validity  of  the  patent,  as  between  the  patentee  and  the  United  States,  where 
such  licensee  has  not  been  disturbed  in  the  enjoyment  of  the  same.  If  the 
defendants  are  found  to  be  using  the  same  under  an  implied  agreement  for 
compensation,  the  plaintiff  allowing  them  the  exclusive  use,  good  fait))  would 
seem  to  require  that  they  should  have  notified  him  of  their  renunciation  of 
the  license,  and  a  denial  of  his  claims,  before  repudiating  their  obligations 
under  it.  Marston  v.  SwetU  66  N.  Y.  212;  Marsh  v.  Dodge,  4  Hun,  281; 
Walker,  Patents,  §§  177,  307. 

There  was  evidence  sufficient  to  warrant  the  jury  in  finding  an  implied 
license  for  compensation.  It  is  not  necessary  to  refer  to  it  in  detail.  It  is 
sufficient  to  say  that  the  evidence  tended  to  show  that  the  patents  were  the 
property  of  the  plaintiff,  and  that  they  were  adopted  and  usetl  by  the  com- 
pany;  that  the  directors  had  notice  of  the  invention,  and  ordered  the  required 
number  of  machines  to  be  built  with  it,  and  that  none  were  subsequently 
made  without  it;  that  it  was  advertised  in  their  circulars  and  engravings  iis 
a  part  of  their  machines;  that  they  were  allowed  the  exclusive  use  of  it  by 
plaintiff;  that  it  proved  to  be  of  great  value,  and  increased  the  sales  and 
profits  of  the  business,  while  the  expense  of  adding  the  improvement  to  each 
harvester  was  trifling;  that  the  machines  were  made  under  the  direction  of 
the  superintendent  of  the  works,  in  pursuance  of  the  order  of  the  directors; 
and  that  he,  the  plaintiff,  intended  to  reserve  the  right  to  charge  a  license 
fee  or  compensation  for  the  use  of  the  improvement.  He  was  not  necessa- 
rily concluded  by  the  fact  that  the  model,  which  was  Inexpensive,  was  made 
by  defendant's  workmen,  and  that  the  fees  of  the  patent  attorney  for  services 
in  procuring  the  patent  ($65)  were  advanced  by  the  company,  or  by  the  fact 
that  he  did  not  in  the  outset  give  notice  of  his  intention  to  claim  royalty. 
The  plaintiff  in  his  evidence  denies  that  he  consented  to  the  use  of  the  patent 
without  charge;  and  the  defendant  does  not  seriously  question  the  plaintiff's 
ownership  of  the  patents,  but  insists  that  a  license  for  their  use,  without 
•charge,  is  to  be  implied,  under  the  circumstances,  from  the  relationship  of 
the  plaintiff  to  the  corporation  as  an  officer,  his  acquiescence  and  delay  in  pre- 
«enting  his  claims,  and  his  interest  in  the  success  and  business  of  the  com- 
pany as  a  stockholder  and  officer.  All  these  matters  were,  however,  carefully 
and  impartially  submitted  to  the  jury  by  the  court  in  its  charge,  and  the  cor- 
rectness of  the  finding  cannot  be  reviewed  here. 

3.  Upon  the  question  of  damages  it  is  undoubtedly  true,  as  defendant  con- 
tends, that  the  proper  rule  in  such  cases  is  a  reasonable  royalty  for  each  ma- 
chine. This  was  so  charged  by  the  court.  In  this  case  there  was  no  es- 
tablished royalty.  The  patents  were  used  solely  by  the  defendants.  They 
had  never  been  put  upon  the  market.  Hence  other  evidence  must  necessarily 
be  resorted  to.  The  plaintiff  did  not  claim,  as  the  basis  of  his  damages,  the 
profit  which  the  company  may  have  derived  by  reason  of  the  improvement, 
but  a  reasonable  fee  for  the  use  thereof  for  each  machine.  In  order  to  as- 
•certain  what  would  be  a  reasonable  royalty  in  such  a  case  the  plaintiff  is 
compelled  to  resort  to  general  evidence,  and  the  evidence  of  experts,  as  the 
best  and  only  evidence  which  the  nature  of  the  case  will  admit  of.  Burger 
T.  Railroad,  22  Minn.  346;  McKeever  v.  U.  S„  supra.  Accordingly,  evidence 
was  admitted  showing  the  nature,  operation,  utility,  and  value  of  the  improve- 
ment, and  also  the  testimony  of  experts,  on  both  sides,  to  the  same  points, 
the  evidence  on  the  part  of  the  defendant  tending  to  show  that  it  was  of  no 
value,  and  the  same  was  submitted  to  the  jury  under  proper  instructions  from 
the  court,  as  to  the  proper  measure  of  damages  in  case  plaintiff  should  be  found 
to  be  entitled  to  recover.    Order  affirmed. 
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GUBBDB  V.  SCHOOL-DlSTBIGT  No.  26  OF  MUBBAT  GO. 
Filed  April  19.  1886. 

1.  Schools  AWD  SCHOOL-DiSTBICTB— TBUSrEKB--l>IBW?IOB8— 00MlPKlf8ATI05--CO2»TBAOr. 

A  director  or  trostee  is  not  permitted  to  be  a  part^  to  a  contract  entered  into  be- 
tween hinigelf  and  other  trustees  of  a  sciiool-clistrxct,  stipulating  for  his  services 
or  employment  upon  terms,  or  for  a  compensation,  fired  by  such  contract.  Such 
contract  is  voidable  at  the  election  of  the  district. 

2.  BufB — Public  Policy. 

The  rule  is  founded  in  public  policy,  and  is  a  salutary  one  to  prevent  the  risk 
of  abuse,  and  therefore  does  not  permit  an  inquiry  as  to  the  alleged  fieiinieas  or  un- 
fairness of  such  contract. 
8.  Same— CJoNTBACTS,  how  made  Biwdinu. 

In  order  to  bind  the  district,  contracts  must  be  made  or  ratified  by  at  least  a  ma- 
jority of  the  board,  after  notice  and  opportunity  to  all  the  trustees  to  participate 
m  the  transaction. 

Bbbby  and  Mitchbll,  JJ.,  dissent. 

Appeal  from  a  judgment  of  the  district  court,  Murray  county. 
B,  H.  Whitney,  {John  Lind,  of  counsel,)  for  appellant,  Neil  Currie.     JJ. 
C.  Qrass^  for  respondent.  School-district  No.  26  of  Murray  county. 

Yanderburoh,  J.  It  is  found,  and  must  be  taken  as  true  for  the  purposes 
of  this  appeal,  that  money  for  the  erection  of  a  school-house  had  been  provided 
by  the  defendant  school-district,  and  its  erection  duly  ordered;  and  also  that 
Mons  Larson,  director,  C.  C.  Cole,  treasurer,  and  Harris  Scoville,  clerk,  con- 
stituted the  board  of  trustees.  The  court  also  found  "that  the  board  of  tru;)- 
tees  entered  into  a  contract  with  Mons  Larson  aforesaid,  who  was  the  director 
of  said  district,  and  one  of  said  board  of  trustees,  whereby  the  said  Mons  Lar- 
son agreed  to  erect  a  school-house  in  said  district  from  materials  supplied  by 
the  district,  at  the  agreed  price  of  two  50-100  dollars  per  day;  and  that  in 
building  said  school-house  the  said  Mons  Larson,  with  the  consent  of  Harris 
Scoville,  clerk,  as  aforesaid,  employed  one  Howard  Scoville,  at  the  agreed 
price  of  $1.50  per  day.  It  is  further  found  that  Larson  erected  and  completed 
the  house  pursuant  to  the  contract,  and  that  the  compensation  agreed  to  be 
paid  him  was  just  and  reasonable."  It  also  appears  that  a  school-district 
order  was  executed  and  issued  to  Larson  for  the  amount  due  him  under  the 
contract,  which  is  the  first  cause  of  action  in  the  complaint. 

The  validity  of  this  order  is  disputed  on  the  ground  that  the  contract  so 
made  with  the  trustees  with  one  of  their  number  was  against  public  policy, 
and  voidable  by  the  district.  In  Jones  \.  Morrison ,  31  Minn.  148,  S.  C.  16  N. 
W.  Rep.  854,  it  was  held  that  a  director  of  a  private  corporation  could  not 
act  or  form  a  part  of  a  quorum  to  act  on  a  proposition  to  increase  his  own 
compensation.  A  director  or  trustee  is  not  permitted  to  be  a  party  to  a  con- 
tract entered  into  between  himself  and  other  trustees  or  agents  of  the  cor- 
poration, stipulating  for  his  services  or  employment  upon  terms,  and  for  a 
compensation,  fixed  by  such  contract.  That  is  to  say,  such  contract  may  be 
repudiated  by  the  corporation,  at  its  election.  Gardner  v.  Butler,  30  N.  J. 
Eq.  721;  Rider  v.  Rubber  Co.,  5  Bosw.  97;  Butts  v.  Wood,  37  N.  Y.  319. 

In  the  case  of  Aberdeen  Ry,  Co.  v.  Blaikie,  1  McQueen,  461,  the  court  states 
the  reason  of  the  rule  as  follows:  "It  is  the  duty  of  such  agents  so  to  act  as 
best  to  promote  the  interests  of  the  corporation  whose  alTairs  they  are  con- 
ducting. Such  an  agent  has  duties  to  discharge  of  a  fiduciary  character  to- 
wards his  principal,  and  it  is  a  rule  of  universal  application  that  no  one 
having  such  duties  to  discharge  shall  be  allowed  to  enter  into  engagements  in 
which  he  has  personal  interest  confiicting,  or  which  may  confiict,  with  the 
interests  of  those  he  is  bound  to  protect.  So  strictly  is  this  principle  adhered 
to  that  no  question  is  allow^ed  to  be  raised  as  to  the  fairness  or  unfairness  of 
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the  contract  entered  into;  so  inflexible  is  the  rule  that  no  inquiry  on  that 
subject  is  permitted."  Story,  Ag.  §  210;  1  Story,  Eq.  §  322;  21  Amer,  Law 
Reg.  787,  788;  Cumberland  Coal  Co.  v.  8?ierman,  30  Barb.  572;  Stewart  y. 
Halfroad  -Co.,  38  N.  J.  Law,  505;  Smith  v.  Albany,  61  N.  Y.  446;  Marsh 
V.  Whitmore,  21  WaU.  183;   Wardell  v.  Railroad  Co.,  103  U.  S,  658. 

In  the  case  at  bar,  the  defendant  is  a  public  corporation,  or  qua>si  corpora- 
tion, with  limited  powers,  and  the  duties  and  authority  of  the  trustees  are 
carefully  defined  by  the  statute;  an  I  although  a  majority  of  the  board  may 
make  or  authorize  contracts  at  a  meeting  called  for  such  purpose,  of  which 
all  the  members  are  notified,  (Gen.  Laws  1881,  c.  41,  §  3,)  yet  the  rule  as 
above  stated  applies  with  full  force  in  such  cases.  The  trustees  occupying 
a  fiduciary  relation  as  agents  of  a  common  principal  cannot  contract  with 
each  other  so  as  to  bind  the  district  by  the  terms  of  a  mutual  engagement 
between  them.  That  is  to  say,  such  contract  is  voidable  by  the  district,  at 
its  option,  and  it  may  resist  the  enforcement  thereof.  Pickett  y.  ScTiooMis- 
trict,  25  Wis.  558.  Junkins  v.  Sehool-district,  39  Me.  222,  and  Rogers  v. 
Danby  Soc.,  19  Yt.  187,  are  in  conflict  with  these  views,  but  we  thinic  these 
cases  are  not  sustained  by  authority. 

As  before  indicated  in  the  authority  above  quoted  from,  it  matters  not  that 
the  contract  seems  a  fair  one.  The  rule  is  a  salutary  one,  founded  on  public 
policy,  to  guard  against  the  hazard  of  abuse,  and  cannot  be  departed  from  to 
meet  the  exigencies  of  particular  cases.  Stewart  v.  Railroad  Co.,  supra, 
522,  523. 

2.  No  contract  is  found  to  have  been  made  by  the  district  with  Howard  Sco- 
ville,  who  assisted  Larson  in  building  the  school-house,  for  the  services  on 
account  of  which  the  order  constituting  the  second  cause  of  action  herein 
was  issued.  But  the  facts  are  specially  stated  in  the  finding  of  the  courts 
from  which  it  appears  that  the  contract  was  made  with  him  by  Laraon,  with 
the  consent  of  the  clerk;  but  it  does  not  appear  that  the  other  member  waa 
ever  consulted  in  respect  to  it,  or  that  it  was  ever  authorized  or  ratified  by 
the  board.  So,  also;  the  purchase  of  the  stove  and  pipe  for  the  school-house 
by  the  clerk  at  the  request  of  Laraon  was  unauthorized  for  the  same  reason, 
and  it  does  not  appear  to  have  been  subsequently  ratified  by  the  board.  Con- 
tracts of  this  character,  involving  expenditures  for  labor,  furniture,  and  sup- 
plies, sliould  be  authorized  by  the  board  at  a  meeting  called  for  the  transaction 
of  such  business,  after  due  notice  to  all  the  members.  Laws  1881,  c.  41,  § 
3.  Compliance  with  this  provision  of  the  statute  is  essential,  and  involves 
no  serious  inconvenience,  for  the  reason  that  it  is  easy  to  anticipate  what 
the  necessary  and  lawful  expenditures  will  be,  and  make  provisions  therefor 
at  meetings  of  the  board  in  which  all  the  members  have  an  opportunity  to 
participate.  The  orders  issued  for  these  claims  were  therefore  also  unathor- 
ized.    Bentley  v.  County  Com'rs,  25  Minn.  259. 

The  action  is  not  brought  for  the  value  of  the  goods  or  services,  but  the 
complaint  counts  upon  the  orders  only.  But  we  think  that  it  is  not  sufficient 
evidence  of  a  ratification  that  the  goods  were  suffered  to  remain  in  the  school- 
room, if  placed  there  without  authority,  (iTaTi^  w.Sehoohdistrict,  52  Wis.  503; 
S.  C.  9  N.  W.  Rep.  459;)  and  the  use  of  the  school-house  on  which  Scoville 
and  Larson  worked  is  not.  of  itself,  a  ratification  of  the  contracts  made 
with  them,  for  the  district  was  entitleil  to  the  possession  of  its  own  property. 
But  if  chattels  which  the  board  is  authorized  to  purchase  for  the  use  of  tho 
district  are  accepted  and  retained  by  the  district,  or  by  the  trustees,  it  would 
seem  just  and  reasonable  that  it  should  become  liable  for  the  reasonable  value 
thereof,  in  the  proper  action  therefor,  though  the  contract  of  purchase  under 
which  they  were  delivered  was  unauthorized  or  unratified.  The  corporation 
should  not  be  permitted  to  repudiate  the  contract,  and  retain  the  fruits  of  it.. 
Pickett  V.  School-district^  supra. 
Judgment  affirmed. 
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Berry  and  Mitchell,  JJ.,  (dissenting,)  Assuming  that,  in  making  the 
alleged  contract  for  the  erection  of  the  school-house,  Larson  acted  as  a 
member  of  the  school  board  on  the  one  hand,  as  well  as  for  himself  on  the 
other,  (though  the  finding  does  not  make  it  clear  that  such  was  the  fact,) 
then,  upon  the  principle  distinctly  enunciated  by  this  court  in  Jones  v.  J/or- 
rison,  31  Minn.  140,  S.  0. 16  N.  W.  Rep.  854,  the  contract  was  ** prima  facie 
voidable,  at  the  election"  of  the  district, — not  absolutely,  but  prinia  facie 
voidable.  That  is  to  say,  In  this  case  the  district  would  not  have  the  absolute 
right  to  avoid  the  contract,  but  the  burden  of  showing  that  it  should  not  be 
avoided  would  rest  upon  Larson.  Now,  we  can  conceive  of  no  other  way  in 
which  he  could  do  this  except  by  showing  that  the  contract  was  honestly  en- 
tered into,  was  fair  and  reasonable  in  its  terms,  and  for  the  interest  and  ad- 
vantage of  the  district.  In  our  judgment,  this  was  done  in  this  case,  for,  in 
addition  to  the  facts  found,  as  stated  in  the  majority  opinion,  the  trial  court 
has  found  "that,  at  the  time  of  making  said  contract,  the  section  of  country 
in  which  the  defendant  school-district  is  located  was  sparsely  settled,  labor 
was  difficult  to  obtain,  and  only  one  carpenter  was  in  the  vicinity,  and  he 
asked  three  dollars  per  day  for  wages;  that  said  contract  was  let  and  taken 
without  any  intent  on  the  part  of  the  board  or  the  director,  directly  or  indi- 
rectly, to  profit  thereby,  nor  did  they,  or  either  of  them,  so  profit  thereby  in 
excess  of  reasonable  wages."  We  therefore  perceive  no  reason  why  the  con- 
tnict  was  not  just  and  lawful,  and  binding  upon  the  district,  and  hence,  upon 
this  branch  of  the  case,  dissent  from  the  majority  opinion. 


Green  v.  Knife  Falls  Boom  Go. 

JPiled  April  16.  1886. 

Ix>a8  Ain>  LuMBCB— Boom  CoMPAiriB9— CoirsnTUTioirALiTT  or  Sp.  Lawb  1872.  Ca.  106. 
The  provisions  of  chapter  106,  Sp.  Laws  1872,  considered,  andA^  oonstitutlonal ; 
following  ArM$  t.  Railroad  Q>.,  21  Minn.  288. 

Appeal  from  a  judgment  of  the  district  court,  St.  Louis  county. 
W,  W,  Billson,  for  respondent,  (reorge  Green.     Warner,  Stevens  Jk  Lato- 
renc€f  for  appellant,  Knife  Falls  Boom  Go. 

Yanderburgh,  J.  The  defendant,  it  appears,  first  organized  as  a  boom 
•corporation  under  the  general  law.  The  original  articles  of  incorporation  are 
aot  disclosed  by  the  record,  but  it  is  manifest  (and  it  is  not  disputed)  tliat  the 
•organization  must  have  been  made  under  Gen.  St.  e.  34,  tit.  21,  and  that  the 
powers  and  privileges  thereby  acquired  could  not  include  either  the  right  to 
^exercise  the  power  of  eminent  domain,  or  to  take  tolls,  or  to  obstruct  the 
navigable  portion  of  the  St.  Louis  river,  where  the  defendant's  boom  and 
works  are  located,  so  as  to  prevent  the  free  passage  of  the  logs  of  other  own- 
ers. Stevens  Ft,  Boom  Co.  v.  Reilly,  44  Wis.  305;  S.  C.  46  Wis.  242.  It  was, 
hy  virtue  of  its  original  articles  of  incorporation,  entitled  only  to  the  same 
rights  in  the  river  as  other  riparian  owners,  and  to  erect  and  maintain  booms 
in  connection  with  the  navigation  of  the  stream,  for  its  own  use,  and  the  use 
of  others  who  might  contract  for  its  services.  It  was  merely  a  private  boom 
•corporation.  Soon  after  such  organization  under  the  general  laws,  the  legis- 
lature passed  an  act  entitled  **An  act  in  relation  to  the  Knife  Falls  Boom 
^Corporation, "  (Sp.  Laws  1872,  c.  106,)  which  purports  to  confer  new  and  inde- 
pendent franchises  and  enlarged  powers  upon  the  defendant  corporation, 
within  the  St.  Louis  river,  and  over  the  navigation  and  use  thereof,  as  re- 
spects the  passage  of  logs,  including  the  right  of  eminent  domain,  the  right 
to  charge  compensation  for  boomage,  in  the  nature  of  tolls,  prescribed  by  the 
■act,  upon  aU  logs  passing  through  their  works,  and  to  receive  and  take  the 


Digitized  by  VjOOQ iC 


Minn.]  green  t;.  knife  fali^  boom  co.  925 

entire  charge  and  control  of  all  logs  and  timber  which  might  run,  come^ 
or  be  driven  within  the  same,  and  to  boom,  scale,  and  deliver  them  as  pro- 
vided in  such  act.  Osboine  v.  Knife  Falls  Boom  Co,,  32  Minn.  415;  S.  C.  21 
N.  W.  Kep.  704.  And  the  corporation  is  also  thereby  granted  a  lien  upon  all 
such  logs  or  timber  for  their  compensation,  which  may  be  enforced  by  a 
sale. 

The  detention  of  the  plaintiff's  logs,  taken  and  held  in  invitum  by  defend- 
ant under  a  claim  of  lien  for  the  boomage  allowed  by  this  act,  brings  up  tlie 
question  of  its  constitutionality  in  this  case.  This  question  was  not  sug^ 
gested  or  mooted  in  the  case  of  Osborn  against  the  defendants,  just  cited,  but 
the  question  there  determined  was  as  respects  the  power  of  the  legislature  to- 
authorize  such  improvements  in  and  use  of  a  navigable  river.  The  question 
which  is  raised  here,  and  which  has  been  elaborately  argued  by  counsel,  is- 
the  constitutional  power  of  the  legislature  to  so  amend  the  charter,  and  to- 
confer  upon  an  existing  corporation  additional  special  powers  and  privileges 
of  the  character  described,  under  the  provisions  of  article  10,  §  2,  of  the  con- 
stitution, forbidding  the  formation  of  corporations  by  special  acts.  The  dis- 
cussion by  counsel  at  the  bar  embraced  the  question  of  the  proper  original 
construction  of  this  clause,  a,nd  the  intention  of  the  framers  of  the  constitu- 
tion in  inserting  it,  and  also  the  question  of  the  construction  thereof  wliich. 
has  in  fact  prevailed  and  been  acted  on  in  this  state,  and  the  effect  which  the 
court  ought  to  give  to  such  construction  in  considering  this  case. 

1.  The  charter  of  a  corporation  represents  a  twofold  contract:  (a)  The  ex- 
ecuted grant  by  the  state  of  a  portion  of  its  sovereignty,  irrevocable  in 
its  nature,  when  once  accepted  and  acted  on;  (6)  the  mutual  compact  be- 
tween the  corporators  or  stockholders  among  themselves.  And,  in  the  ab- 
sence of  constitutional  restraints,  a  corporation  might  be  endowed  with  new 
and  enlarged  powers  by  legislative  grant,  and  its  original  character,  object, 
and  business  might  thereby  be  changed,  with  the  consent  of  the  stockholders,, 
for  any  lawful  purpose.  If  the  clause  under  consideration  was  intended 
simply  to  prohibit  special  acts  establishing  corporate  entities  or  granting  orig- 
inal charters,  then  it  is  clear  that  an  existing  corporation  may  receive  the- 
grant  of  new  and  extensive  privileges  and  franchises,  and  the  amendment 
to  the  defendant's  charter  by  the  act  in  question  may  undoubtedly  be  upheld 
as  a  valid  exercise  of  legislative  power.  But  the  respondent  contends  that 
this  provision  of  the  constitution  has  a  wider  significance,  and  was  intended 
to  restrain  all  grants  of  corporate  privileges  and  franchises  by  special  acts  of 
the  legislature;  and  this  is,  in  the  opinion  of  the  writer,  the  proper  construc- 
tion. A  corporation,  created  or  formed  by  special  acts,  could  only  be  so  formed 
by  means  of  the  grant  of  a  charter  conferring  essential  corporate  powers- 
or  franchises.  "Franchises"  are  defined  to  be  special  privileges  conferred  by 
government  upon  individuals,  and  which  do  not  belong  to  the  citizens  of  the 
country,  generally,  of  common  right.  Bank  v.  Earle,  13  Pet.  519.  Th& 
grant  of  such  a  franchise  is  the  essential  thing  in  a  charter,  and  whether 
given  to  new  corporators,  or  those  already  organized,  or  in.  an  original  or 
amended  charter,  the  grant  of  a  corporate  franchise  is,  as  between  the  sover- 
eign and  the  corporators,  so  far  the  grant  of  a  charter,  or  the  grant  of  a 
"franchise  by  act  of  incorporation."  Attoi-ney  General  v.  Railroad  Co.,  35 
Wis.  560.  Such  grants,  I  think,  it  was  clearly  the  purpose  of  the  framers  of 
the  constitution  to  prohibit  by  special  acts. 

It  is  true,  the  right  to  be  a  corporation  is  itself  a  franchise^  but  all  fran- 
chises granted  to  a  corporation  become  corporate  franchises,  and  essential 
portions  of  its  charter  or  act  of  incorporation,  and  the  chief  value  of  the  charter^ 
in  order  to  accomplish  the  purposes  of  the  corporate  organization.  The  con- 
stitutional provision  requires  that  corporations,  except  for  municipal  pur- 
poses, shall  be  formed  under  general  laws,  and  not  under  or  by  special  acts. 
This  cannot,  I  think,  mean  that  a  portion  of  the  franchises  or  privileges  in  a. 


Digitized  by  VjOOQ IC 


S26  THE  NORTHWESTERN  REPORTER.  [Mintt- 

proposed  ohArter  might  be  obtained  under  a  general  law,  and  the  remainder 
bf  fltpecial  enactments;  or,  in  other  words,  that  a  general  law  might  be  a 
mere  enabling  act  to  confer  corporate  existence,  leaving  the  door  open  to  the 
corporation  thereafter  to  applj  to  the  legislature  for  additional  franchises. 
Such  construction  must  be  given  to  the  provision  in  question  as  will  mani- 
festly be  in  harmony  with  its  spirit,  and  give  effect  to  the  intent  and  purpose 
of  iti  framers.  The  object  being  to  restrict  the  granting  of  charters  to  gen- 
eral laws,  the  courts  cannot  sanction  an  evasion  by  limiting  the  application 
4>f  the  principle  to  the  case  of  original  charters  or  corporate  organizations. 
The  object  of  this  constitutional  reatriction  was,  as  it  is  well  understood,  to 
correct  an  existing  evil,  and  prevent  favoritism  and  abuses  in  securing  grants 
of  special  charters,  and  to  establish  uniform  rules  for  the  endowment  of  cor- 
porations with  chartered  privileges.  Any  special  legislation  affecting  the 
charters  of  corporations  should  therefore  be  strictly  construed,  so  as  to  give 
full  effect  to  the  leading  object  of  the  provision.  1  Dill.  Mun.  Corp.  §  17 ;  At- 
kinsony.  Railroad  Co,,  16  Ohio  St.  35. 

Charters,  then,  since  the  adoption  of  the  constitution,  are  to  be  acquired 
under  general  laws;  and  to  them  must  we  look  to  ascertain  what  franchises 
may  be  conferred  by  charter  upon  corporations.  lE^very  new  grant  of  special 
powers  must,  as  between  the  sovereign  and  a  corporation,  be  regarded,  as  re- 
spects the  exercise  of  such  powers,  in  the  light  of  a  new  charter,  and  espe- 
cially since,  when  accepted,  the  new  or  amended  charter  becomes  a  contract 
irrevocable,  unless  the  power  of  amendment  or  repeal  is  reserved  in  the 
grant.  Every  new  grant  of  a  portion  of  its  sovereignty  by  the  state  through 
the  legislature  must,  in  principle,  be  within  the  prohibition,  and  be  equiva- 
lent to  the  grant  of  a  charter  de  novo.  In  accordance  with  this  view,  the 
legislature  accordingly,  upon  the  adoption  of  the  constitution,  enacted  gen- 
eral laws  for  the  formation  of  coiporations  for  the  various  purposes  required 
in  the  commonwealth,  and  carefully  defined  their  powers  and  obligations,  and 
made  them  of  uniform  application.  These  general  provisions  have  been 
amended  from  time  to  time,  as  the  public  needs  have  required,  and  general 
laws  have  been  passed  applicable  aliice  to  corporations  of  the  same  kind,  and 
proper  provisions  made  for  amended  articles  of  incorporation.  The  general 
provisions  of  law  applicable  to  any  class  of  corporations,  together  with  the 
articles  of  association,  constitutes  the  charter  of  any  particular  corporation. 
The  general  character  of  this  legislation  is  entirely  in  harmony  with  the  con- 
struction that  corporations  under  general  laws  must  derive  their  essential  pow- 
ers tlieref  rom.  We  lay  no  stress  upon  the  use  of  the  word  "formed  "  instead  of 
"create,"  in  the  constitution;  the  distinction  is  immaterial  in  respect  to  the 
matter  of  the  grants  of  corporate  fi-anchises.  The  supreme  court  of  Wiscon- 
sin, upon  a  careful  consideration  of  the  question,  while  determining  that  the 
charters  of  pre-existing  corporations  were  subject  to  alteration  or  amend- 
ment under  the  power  expressly  reserved  in  the  constitution  of  that  state, 
hold  tliat  there  is  no  distinction,  as  respects  the  constitutional  inhibition,  be- 
tween a  grant  of  corporate  powers  and  privileges  and  the  grant  of  corporate 
charters  de  novo.  Attorney  General  v.  Railroad  Co,,  supra,  560;  Kimball  v, 
Rosendale,  42  Wis.  416;  Stevens  Ft  Boom  Co.  v.  Reilly,  44  Wis.  301.  And 
the  same  doctrine  is  also  affirmed  in  8an  Francisco  v.  Spring  Valley  W,  W„ 
48  Cal.  507;  Spring  Valley  W,  Co,  v.  Bryant,  52  Cal.  140. 

Tlie  defendant  also  makes  the  point  that  it  was  competent  for  tlie  state  to 
invest  a  corporation,  as  it  might  an  individual,  with  the  power  and  duty  to 
assume  an  agency  in  belialf  of  the  public  to  make  the  improvements  and 
transact  the  business  authorized  by  the  amendment  to  the  charter  here  in 
question,  for  the  purpose  of  facilitating  the  business  of  driving,  hauling, 
and  assorting  logs  in  the  common  interest.  But  the  nature  of  the  agenry, 
and  business  thereby  created  and  authorized,  does  not  affect  the  application 
of  the  rule.     The  precise  point  was  raised  in  Stevens  Pt.  Boom  Co,  v.  Rei'ly, 
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44  Wis.  301,  where  the  plaintiff  was  organized  under  a  general  law,  and  sub- 
sequently granted  powers  similar  to  those  conferred  on  this  plaintiff  by  the 
act  in  controversy;  and  the  court,  by  Ryan,  C.  J.,  say:  "The  court  was  not 
indisposed,  if  it  could,  to  construe  the  sections  of  the  latter  statute  relied  on 
as  an  employment  of  an  existing  cori>oration  to  improve  the  navigation  of 
the  river  in  the  public  right,  and  to  providt*  a  compensation  for  it;  but  the 
argument  of  the  learned  counsel  for  the  appellant  appears  to  be  conclusive 
against  such  view.  His  position  was  that  corporate  franchises  are  always 
supposed  to  be  granted  on  some  public  consideration,  with  corresponding 
benefit  to  the  grantees,  and  that  to  hold  the  sections  in  question  a  valid  grant 
of  power  on  the  ground  suggested  would  open  the  door  indefinitely  to  spe- 
cial grants  to  corporations  under  general  laws,  so  far  nullifying  the  consti- 
tutional amendment,  and  continuing  the  evils  which  the  amendment  was 
intended  to  obviate."  Such  powers,  when  conferred  upon  a  corporation,  be- 
come corporate  powers  or  franchises,  and  hence  subject  to  the  same  objection 
as  in  other  cases  where  a  franchise  which  may  lawfully  be  conferred  upon 
an  individual  by  special  act  cannot  be  so  conferred  upon  a  corporation. 
Ames  V.  Railroad  Co.,  21  Minn.  258.  It  is  unnecessary  to  consider  whether 
there  is  any  distinction  between  corporations  formed  under  general  laws  and 
corporations  created  by  special  charters  prior  to  the  adoption  of  the  consti- 
tution, as  respects  the  effect  of  subsequent  special  legislation. 

3.  It  has  been  the  habit  of  the  legislature  in  both  classes  of  cases,  and  es- 
pecially in  the  latter  class,  to  amend  and  alter  charters  by  special  acts,  ever 
since  the  constitution  was  adopted;  but  I  have  not  been  able. to  discover  that 
there  are  many  other  instances  like  the  case  at  bar,  wherein  such  new  and 
important  grants  of  power  have  been  made  to  pre-existing  corporations.  The 
legislation  in  such  cases  is  more  generally,  as  I  understand  it,  confined  to 
amendments,  and  altercations  relating  to  matter  of  form,  or  affecting  the 
remedy,  or  the  method  and  details  of  the  maniigement  of  the  corporate  busi- 
ness, or  the  mutual  relations,  rights,  or  interests  of  the  corporators  among 
themselves,  in  the  exercise  of  franchises  already  possessed  by  them,  which  leg- 
islation might  be  had  with  the  consent  of  the  corporators,  without  any  new 
or  further  grant  of  corporate  powers  by  the  state.  This  court,  in  the  several 
cases  which  have  been  before  it  for  adjudication,  has  always  recognized  the 
reetrictive  force  of  the  constitution  as  respects  such  grants,  though  it  has 
never  attempted  to  define  the  exact  limits  of  such  legislation,  or  to  formulate 
any  rule  on  the  subject;  and  while  some  of  the  cases  have  recognized  and 
sustained  departures  from  the  strict  rule  we  have  attempted  to  lay  down, 
none  of  them,  1  think,  lend  any  sanction  to  so  wi^e  a  departure  therefrom  as 
would  be  necessary  to  sustain  the  grant  of  the  special  charter  in  this  case. 
But  no  case  seems  to  have  gone  further  in  upholding  a  gjant  of  new  powers 
than  the  limits  suggested  in  Ames  v.  Railroad  Co.,  21  Minn.  286,  where  the 
court,  while  not  assuming  to  accurately  define  the  limits  of  the  constitutional 
restriction,  indicate  very  cleJirly  that  a  law  authorizing  such  additions  or 
changes  in  the  business  of  a  corporation  as  to  constitute  substantially  a  new 
enterprise,  to  which  its  old  business  would  be  a  mere  incident,  would  be  un- 
constitutional; and  the  legislature  has  not  generally  transcended  such  limits 
in  amendments  made  to  corporate  charters.  In  exceptional  cases,  like  the 
one  under  consideration,  the  corporators  should  be  deemed  to  have  accepted 
and  acted  under  the  charter  amendments  assumed  to  be  granted  at  their 
peril. 

It  would  not,  in  my  judgment,  be  a  reasonable  construction  of  this  act  to 
hold  that  the  new  business  authorized  was  incidental  to  the  original  enter- 
prise, or  a  mere  extension  or  enlargement  of  it;  nor  do  I  think  that  public 
interests  would  be  seriously  affected  by  a  construction  that  should  defeat 
legislation  of  this  kind.  I  think  that  the  difiiculties  and  inconvenience  likely 
to  result  could,  in  a  great  measure,  be  remedied  through  the  operation  of  gen- 
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eral  laws,  as  was  the  case  in  Stevens  Ft,  Boom  Co.  v.  Reilly,  supra.  And  see 
People  V.  Perrin,  56  Cal.  348:  In  San  Francisco  v.  Spring  Valley  W.  W.,  4^ 
Cal.  523,  the  court,  in  the  face  of  similar  arguments  and  coDsideratlons,  re- 
versed what  Wiis  held  to  be  an  erroneous  construction  of  a  similar  clause  in  a 
state  constitution,  in  an  earlier  case,  decided  years  before,  (and  wliicb  upheld 
legislative  grants  of  new  franchises,)  and  adopted  the  strict  rule  contended 
for  by  tlie  resi)ondent  Itere. 

4.  The  majority  of  the  court,  however,  do  not  agree  to  the  views  above  ex- 
pressed in  respect  to  the  character  of  the  special  law  in  question,  and  the 
effect  to  be  given  to  it,  and  are  of  the  opinion  that  it  ought  not  to  be  held 
unconstitutional.  They  hold  that  the  strict  rule  forbidding  the  grant  of  ad- 
ditional  powers  or  franchises,  while  it  may  be  the  more  logical  and  satisfactory, 
treated  as  an.  original  question,  has  never  in  fact  been  recognized  or  adopted 
by  the  legislature  or  courts  of  the  state;  that  this  constitutional  provision 
was  open  to  construction,  and,  during  a  long  course  of  legislation,  the  prac- 
tical construction  placed  upon  it  by  the  legislature  and  people  has  been  a 
liberal  one  in  respect  to  amendments,  and  that  the  court  should  be  very  slow 
to  change  it,  at  this  late  day,  for  the  reason  that  the  extensive  and  varied 
legislation  affecting  corporate  charters,  so  long  continued,  have  come  to  in* 
volve  very  large  public  and  private  interasts.  Considering  the  amount  and 
character  of  such  legislation,  and  in  view  of  the  decisions  of  this  court,  it 
would  often  be  difficult  to  accurately  define  the  boundary  line  between  valid 
and  void  acts,  leaving  many  cases  in  doubt  and  uncertainty  until  actually 
adjudicated. 

Under  these  circumstances,  the  constitutional  amendment  of  1881  was 
adopted,  which,  in  direct  and  plain  terms,  forbids  special  legislation  of  the 
character  complained  of.  The  language  of  this  amendment  is:  "The  l^is- 
lature  is  prohibited  from  enacting  any  special  or  private  laws  in  the  follow- 
ing cases:  *  ♦  *  (7)  For  granting  corporate  powers  and  privileges,  ex- 
cept to  cities."  This  amendment,  in  thetr  opinion,  indicates  a  change  of 
policy,  and  unquestionably  inaugurates  or  restores  the  strict  rule  of  con- 
struction as  to  all  subsequent  legislation  affectihg  the  charters  of  existing 
corporations.  Its  language  and  meaning  are  too  clear  to  call  for  construction* 
and  there  will  be  no  ground  upon  which  to  build  any  subsequent  erroneous 
legislation  or  popular  construction. 

&iy  brethren  are  also  of  the  opinion  that  the  act  in  question  does  not.  within 
the  rule  laid  down  in  Ames  v.  Railroad  Co.,  supra,  work  such  a  change  in 
the  character  of  the  corporation  as  to  constitute  it  essentially  a  new  or  differ- 
ent corporation,  though  it  enlarges  its  business,  and  grants  the  necessary  in- 
cidental powers  to  make  such  enlargement  practical  and  effective;  and  that,, 
for  these  reasons,  the  act  should  not  be  held  void.    Judgment  reversed. 


End  of  Voluhb  87. 
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Contracts,  or  stipulations  in  contracts,  to  arbitrate.    718. 

Assignments  for  Benefit  of  Creditors. 
Voluntary  assignments.    620. 

Chattel  Mortgage. 

Description  of  property.    168,  786,  884. 
Fixtures— Machinery.    908. 

COHUnSSIONS. 

Broker's  right  to.    808. 
Contract. 

Contracts  of  hiring  not  to  be  performed  within  the  year.    45. 
Right  of  third  party  to  sue.    418. 
Sunday.    501. 

Criminal  Law. 

^itW— Evidence.    785. 
Intent  to  commit  crime.    487. 

Damages. 

Right  of  parent  and  guardian  to  recover,  for  death  of  minor.    808 
Dedication. 

Of  lands  for  public  ways.    161,  247. 
Dower. 

Provision  by  will  in  lieu  of.    81. 

Election. 

Provisions  by  will  in  lieu  of  dower.    81. 
Evidence. 

Admissibility— Contracts  with  deceased  person.    856. 

Admissibility  as  tending  to  show  negligence.    480. 

Establishment  of  alibi,    785. 

Privileged  communications  as  between  attorney  and  client.    890,  819, 1 

Fire  Insurance. 

False  representations.    589. 
Fixtures. 

Machinery — Chattel  mortgage.    908. 
Fraud. 

Undue  influence  and  confidential  relations.    427. 

Undue  influence  of  children  over  parents.    212. 

Fraudulent  Conveyances. 
Generally.    774. 
Giving  of  unusual  credit.    867. 

Homicide. 

When  Justifiable.    871. 

Husband  and  Wife. 

Contracts  between— Loans.    786.  • 

Divorce— Cruelty— What  constitutes.    810. 
Provision  by  will  in  lieu  of  dower.    81. 
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Ihtent. 

To  commit  crime.    487. 

LA2n>LORD  AND  TeNAITT.  t 

Warranty  of  fitnesB  of  premiiei.    8S. 

Malicious  PRoascuTiON. 

Action  for— Grounds  and  reqaiiitet  of.    9Q. 
Advice  of  counsel.    802. 

Master  and  Sbbyant. 

Relative  rights  and  duties— Risks  assumed  by  servant.    6A 

Municipal  Corporations. 

Negligence — Liability  for  ice  on  sidewalks.    884. 
Negligence — ^Notice  of  defects  in  streets.    111. 

MOBTGAGS. 

Release  obtained  by  fraudulent  representations.    485. 

Kboligencb. 

Contributory  negligence — ^InJuries  to  infant  through  the  nogliganoe  of 

ents  and  guardTans.    79. 
Evidence  of.    480. 

Liability  for  fires  arising  from  railway  engines.    480. 
Liability  of  municipal  corporations  for  ice  on  sidewalks.    384. 
Notice  of  defects  in  city  streets.    111. 
Of  railroad  companies.    744. 
Right  of  parents  and  guardians  to  recover  damages  for  death  of  minor. 

Principal  and  Agent. 

Broker's  right  to  commission.    808. 

Principal  and  Surbtt. 

Rights  and  liabilities  of  surety.    588. 
Possession. 

Of  land  as  notice  of  equities.    437. 

Title  to  real  estate  by  adverse  possession.    488. 

Railroad  Companies. 

Collision  at  highway  crossing.    48. 

Contributory  negligence  of  trespassers  on  tracks.    779. 

Negligence  generally.    744. 

Negligence— Liability  for  fires  arising  from  railway  eoginoi.    480. 

Tracks  in  public  streets— Compensation.    845. 

Salb. 

Fraudulent  representations.    176. 
Passing  title— Change  of  possesiion.    766ii 

Statxtte  or  Limitations. 
Adverse  possession.    488. 
Generally.    4B3.  651.809. 
When  applicable.    883. 

Subrogation. 

Generally.    585. 

Sunday. 

Contracts  made  on.    507. 

Taxation. 

Recovery  of  illegal  taxes.    650. 

Title. 

To  real  estate  by  adverse  possession.    488. 

Trusts. 

Parol  trusts  in  land.    437. 
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Vbndob  and  Yendbb. 

Fraudulent  representations.    103. 
Possession — Notice.    427. 

■  Wa«br. 

Liability  of  stakeholder.    738. 

Watbbs  and  Water-Coubseb. 

Title  and  rights  of  riparian  owners.    806. 

Watb. 

Dedication  of  land  for  public  ways.    161,  247. 
Railway  tracks  in  public  streets — Compensation.    845. 

Will. 

Provisions  to  wife  in  lieu  of  dower.    81. 

Witness. 

Priyileged  communlcationa  as  between  attorney  and  client.    890,  818»  809. 
Transactions  with  deceased  persons.    806. 
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NoTB.    A  Star  (*)  indicates  that  the  case  referred  to  is  annotated. 

ABSENCE  OF  WITNESS.    See  New.  Trial,  8. 

ABSTRACT.    See  Appeal,  8. 

ACCOUNT.    See  Ei^uirr,  8;  Executors  and  Administbatobs,  8,  8;  PABiKras- 

8HIP,   1-8. 

ACCOUNT-BOOKS.    See  Evidbncb,  8-5. 

ACKNOWLEDGMENT.    See  Deed,  2;  Notaby  PuBLia 

ACTION  OR  SUIT. 

Form  of  Action, 
1.  When  Equitablb  Aotion  is  Propeb.— The  plaintiff  having  made  certain  par- 
ties co-defendants  who  claim  an  interest  in  property  under  a  judicial  sale,  and 
whose  defense  is  equitable,  the  proper  action  is  an  equitable  one.     QreBham 
▼.  0^n«ry,  (Iowa,)  762. 

8.  NseLiGENOB  CAUsmo  Death.— Former  opinion,  28  N.  W.  Rep.  740.  adhered 
to,  and  petition  for  rehearing  overruled.  KeUow  v.  Central  Iowa  tty.  do, ,  (Iowa,) 
466. 

Change  of  Venue, 

8,  Consolidation  of  Caitsbs— Jurisdiction  of  Distbict  Coubt.— A.  sued  B.  in 
a  Justice's  court  for  $85  due  for  rent  under  a  lease,  and  B.  appealed  the  case 
to  the  circuit  court.  Subsequently  A.  sued  him  in  the  circuit  court  for  tliree 
months'  rent,  or  $105,  and  for  damage  to  the  buildings.  By  consent  the  two 
causes  were  consolidated,  and  motions  for  a  change  of  place  of  trial,  which 
were  pending  when  the  order  for  consolidation  was  made,  were  decided  by 
sending  the  consolidated  cause  to  the  district  court  for  trial.  HM,  that  the 
change  of  venue  to  the  district  court  was  proper.  Braune  v.  Hickie,  (Iowa,) 
276. 

See  Abbitbation;  Assault  and  Battery,  1,  2;  Assignment;  Assignment  fob 
Bknbfit  of  Creditobs,  4;  Assumpsit;  Dower;  Ejectment;  Estoppel,  1-5; 

EzXCUTOBfi  AND  AdMINISTBATORS,  8-10;  FiRE  INSURANCE,   1,   9,  10;  HUSBANB 

and  Wife,  1-4;  Injunction,  10;  Intoxicating  Liquors.  1,  8.  9;  Landlord 
AND  Tenant,  10;  Life  Insurance,  2;  Malicious  Prosecution;  Master  and 
SsBVANT,  1,  2;  Kboligenge.  8,  9;  Notary  Public;  Parent  and  Child,  8; 
Patbntb  fob  Inventions,  1;  Physicians  and  Suboeons;  Pbingipal  and 
AoxNT,  2,  6;  Promissory  Note,  4-6;  Removal  of  Cause  from  State  to 
Uhitbd  States  Coubt;  Replevin;  Sale,  5-13;  Shebiff;  Statute  of  Limi- 
tations; Taxation,  26-86;  Tbespass;  Tboveb  and  Convebsion. 

ADMINISTRATORS.    See  Exbgutobs  and  Administbatobb. 

ADMISSIONS.    See  Evidence,  14. 16. 

ADULTERY. 

1  iHDioncBNT— Sevebal  Offensbs.— All  indictment  that  charges  the  commis- 
sion of  several  acts  of  adultery  at  different  times,  with  the  same  party,  is  not 
.  demurrable  as  charging  several  offenses.    State  v.  Brigge,  (Iowa,)  868. 
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8.  Kaxb  ov  Prosecutor  iror  Ihdorsbd  ok  iHDiCTMEirr.— The  failure  to  indone 
upon  the  indictment  that  it  was  found  at  the  instance  of  the  husband  or  wife 
oi  the  accused  is  not  fatal  to  the  indictment.    Id, 

8.  Minutes  of  Syidencb  not  Filed  with  Clerk— DEinTRBBB.— An  objection 
that  the  minutes  of  evidence  returned  bythe  grand  Jury  have  not  been  filed 
with  the  clerk,  as  required  by  Oode,  §  41^,  cannot  be  raised  by  demurrer  to 
the  indictment.    Id, 

4  Ck)]CPLAiNT  NOT  Mabe  bt  Wifb  Voluntajult— DISMISSAL— Afpidatit  of 
Wife.— The  indictment  should  not  be  dismissed  on  motion  of  the  accused, 
supported  by  affidavit  of  his  wife  alleging  that  she  made  the  complaint  under 
duress,  and  desired  the  case  to  be  dismissed.    Id. 

6.  Eyidencb—Othbb  Acts  of  Adultery— Conduct  of  Parties.— Where  it  is 
shown  that  the  parties  accused  had  an  opportunity  to  commit  adultery  at  tha 
time  and  place  charged  in  the  indictment,  evidence  that  they  had  been  guilty 
of  the  offense  more  than  18  months  before  the  indictment  was  found,  and  at 
a  later  period,  in  another  county,  maybe  admitted  to  explain  their  conduct  at 
the  time  in  question.    Id, 

ADVERSE  POSSESSION.    See  Counties,  4;  Statute  of  Ldotateohb.  L 

ADVICE  OF  COUNSEL.    See  Malicious  Prosecution,  1. 

AFFIDAVIT.    See  Attachment,  1;  Chattel  MoBTaAos,  0;  Wbtt  and  FIiogeib. 

AGENT.     See  Princifal  and  Agent. 

AQRICULTURAL  LANDa    See  Taxation,  % 

ALIBI.    See  Criminal  Law,  d 

ALIEN.    See  Jury,  6. 

ALIMONY.    See  Husband  and  Wife,  9,  10. 

ALTERATION  OF  INSTRUMENTS. 

Alteration  of  Note  after  Execution  —  Inbbrtion  of  Rate  ov  Interest. 
A  note  intended  to  bear  interest  at  a  certain  rate  per  cent,  is  not  affected  by 
the  insertion  of  that  rate  after  its  execution,  such  an  alteration  not  being  a 
material  one,  so  as  to  invalidate  the  note.  Fi/rst  Nat,  Bank  nf  Pert  Hiunn  ▼. 
Oan<m,  (Mich.)  689.* 

See  Principal  and  Surbtt,  4,  6. 

AMENDMENT.    See  Appeal,  9, 82;  Pleading,  8-6;  Statute. 

AMOUNT  IN  CONTROVERSY.    See  Afful,  1.  8L 

ANIMALS. 
Trespassing  Animals, 

1,  Stock  Trespassing— Notice.— Where  stock  is  taken  up  under  the  herd  law, 
and  notice  served  on  the  owner,  he  has  48  hours  after  receiving  the  notice  to 
pay  the  damages  and  costs,  and  take  his  stock  away.  AUm  v.  Van  Ostrand, 
5^b.)642. 

3k  Damages  after  Notice.— There  is  no  provision  in  the  statute  for  adding  to 
the  damages  claimed  after  the  service  of  notice.  Id. 

8.  Detention — ^Replevin. — ^A.  took  up  certain  stock  of  B.,  and  served  a  notice 
on  B.,  stating  the  amount  of  damages  claimed.  About  84  hours  afterwards 
B.  went  to  the  residence  of  A.,  their  farms  adjoining,  and  tendered  to  A.  the 
amount  of  damages  stated  in  the  notice,  and  demanaed  his  stock.  A.  there- 
upon demanded  an  additional  sum  for  keeping  the  same  since  the  time  of  no- 
tice. This  was  refused.  About  9  o'clock  p.  m.  of  the  same  day,  and  before 
proceedings  in  replevin  were  instituted,  A.  went  to  the  residence  of  B..  and 
notified  him  to  take  away  his  stock  and  pay  him  (A.)  the  amount  first  claimed. 
Held,  that  A.  did  not  thereafter  wrongfully  detain  the  stock.   J' 
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OrueSty  to  AnimaU. 

4.  Haucioxtb  MADONa— Malicb,  when  Iicplied— Ck>DB,  §  89T7.— Where  a  per- 
son inflicts  an  injury  on  a  horse  that  amounts  to  a  maiming,  willfully,  wan- 
tonly, and  without  any  reasonable  excuse  being  shown  therefor,  the  law  will 
imply  malice  towards  the  owner.    State  y.  WHBarMon,  (Iowa,)  269. 

6.  Maknbr  of  IifTFLiCTiKG  Injubt.— Where  the  defense  set  up  is  that  defend- 
ant tied  the  horse  by  the  Jaw  to  preyent  his  roaming  oyer  his  lands  and  injur- 
ing his  crops,  the  manner  in  which  he  tied  him,  and  the  character  and  extent 
of  the  injury  inflicted,  may  be  considered  by  the  Jury  in  determining  whether 
inch  injury  was  inflicted  with  malice.  Id,  ^ 

See  Casbibbs,  4;  Railboad  Compajobb,  14. 

AKSWfiR.    See  Maitdamxtb,  6;  Plkadhto,  l~e. 

APPEAL. 
Appellate  Jurisdiction, 
1.  Obbtifigatb  of  Tbial  Judob— Amoukt  ih  CoNTBoyBBST.— The  amount  in  con- 
troyersy,  as  shown  by  the  pleadings,  must  exceed  $100,  except  in  cases  where 
some  question  of  law  is  certiflea  by  the  trial  Judge,  to  giye  the  supreme 
court  Jurisdiction.    Bradenberger  y.  mgler,  (Iowa,)  247. 

3.  Attobnbt  at  Law— Unauthobizkd  Actiok.— Where  an  attorney  purchases  a 

claim  in  the  name  of  the  plaintiff,  who  makes  affldayit  that  the  purchase  and 
an  action  thereon  are  unauthorized,  the  supreme  court  will  not  entertain  an 
appeal.  Oresham  y.  Chantry,  (Iowa,)  752. 
8.  Amoukt  iNyoLysD. — ^To  defeat  the  Jurisdiction  of  the  supreme  court,  it  must 
be  shown  by  the  pleadings  that  the  amount  inyolyed  is  less  than  $100.  Bab- 
cock  y.  OassTp.,  21  N.  W.  Rep.  207,  followed.  Henkle  y.  Town  of  Keota, 
(Iowa,) 250;  F&<>ii  y.  5a«w,  (Iowa,)  250;  Todman  y.  5a?7w>,  (Iowa,)  250; -BiteAay 
▼.  Borne,  (Iowa,)  250. 

FinaUty  ofJudgmenU  and  Decrees. 

4.  Iwjxjwction—Obdbb  Allowing.— An  order  allowing  an  injunction  operates  as 

a  flnal  decree,  and  an  appeal  will  lie.  Toledo,  A,  A,  <&  i^.  M,  My.  Co.  y. 
Detroit,  L.  d  if.  J?.  Co.,  (Mich.)  715. 

6.  Obdbb  to  Pbbfbct  Judgment  before  60  Days  aftbb  Vbbdict— REy.  St.  § 

8069. — An  order  directing  the  defendant,  in  whose  favor  a  verdict  had  been 
rendered,  to  perfect  its  Judgment  before  the  expiration  of  60  days  after  ver- 
dict, involves  the  merits  of  the  action,  or  some  part  thereof,  within  the 
meaning  of  Rev.  St.  sec.  8069,  §  4,  and  is  appealable.  Soye  v.  Ohieago  db  N. 
W,Ry.  tt>.,  (Wis.)809. 
8.  JxTDGiCENT  NOT  Affbalablb.— A  Judgment  entered  at  the  instance  of  the 
plaintiff,  pursuant  to  order,  before  the  60  days  of  the  statute  expired,  was 
also  unauthorized,  and  when  this  appeal  from  it  was  taken  it  was  not  a  per- 
fected Judgment  from  which  plaintiff  could  take  a  valid  appeal.  The  appeal 
was  premature,  and  is  dismissed.    Id, 

Eow  Taken— Notice, 

7.  Notigb  of— Sbbvicb  on  Dbfxttt-Clbbk.— Statute  requiring  service  of  notice 

of  appeal  upon  the  clerk  of  the  court  is  complied  with  oy  service  on  his 
deputy  during  the  absence  or  disability  of  the  clerk.  Banxey  v.  Iou>a  City 
Glass  Co.,  aovrtL,)  747. 

Practice  in  Appellate  Court 

8.  Ab8tbac!t—Bvidencb— Presumption.— An  abstract  purporting  to  be  an  ab- 

stract of  all  the  evidence,  two  certificates  of  the  court  below,  filed  therewith, 
showing  that  a  bill  of  exceptions  had  been  signed,  must  be  sustained  upon 
appeal  as  what  it  purports  to  be,  in  the  absence  of  an  additional  abstract  of 
the  appellee.    Bailey  v.  MtUudl  Ben.  Ass*n,  (Iowa,)  770. 

9.  Rboobd— Ck>BBB0Ti0N8— -Ck>T7BT  Bblow.— Rccords  which  are  the  basis  of  ap- 

peals to  the  supreme  court,  if  defective  or  not  correct,  must  be  corrected  in 
the  court  below.     Gardner  v.  Burlington,  C.  B.  d  Jf.  B,  Co.,  (Iowa,)  768. 

10.  Tbanscrift— Imfbachmbnt— ExTBiNsio  EviDBNGB.— The  transcript  is  the 
•authoritative  record  in  the  supreme  court,  and,  after  being  certified  in  said 
court,  it  cannot  be  impeachea  by  certificate  of  the  dark  ox  the  court  below, 
or  by  any  extrinsic  evidence.    iS. 


Digitized  by  VjOOQ IC 


936  INDEX. 

11.  Dbpositions— Tbial  dx  Novo.— When  a  cause  is  tried  below  on  depositions, 
it  is  triable  de  novo  on  appeal.     Wiseonrin,  I.  A  N.  Ry.  Oo.  v.  8ecor,  (Iowa,)  910. 

12.  Abgukbnt  IK  Equttt  Cabb.— The  plaintifE  in  an  equity  cause  makes  the 
opening  argument  in  the  supreme  court.    Dooore  y.  Adams,  (Iowa,)  267. 

18.  Failure  of  Aivbllakt  to  File  Aboumbnt.— Where  appellant  does  not  file 
an  argument  on  its  merits,  the  case  will  be  dismissed,    fa. 

14.  Same— Ck>ST8.— Where  the  appellee  flies  an  argument  on  the  merits,  but  ap- 
pellant flies  no  argument,  and  the  case  is  dismissed,  appellant  will  not  be  en- 
titled to  costs.    Jut, 

What  Court  mU  Consider — Sdrmless  Error. 

16.  Eruor  not  Prejudicial.— Where  an  error  complained  of  is  not  preladicial 
to  the  party  appealing,  it  will  not  be  ground  for  reversal  of  the  Judgment. 
Bosworih  v.  Tollman,  (Wis.)  404. 

16.  Adhission  of  Immaterial  Eyidenge.— The  admission  in  rebuttal  of  evidence 
which  impeaches  no  one,  and  which  is  without  significance,  is  a  harmless  er- 
ror, and  IS  not  ground  (or  reversing  the  Judgment.  Krueger  v.  CUy  of  Mer- 
riU,  (Wis.)  886.  ^         j     «  ^  m 

17.  Evidence— Error  without  Prejudice. — ^Where,  on  the  trial  of  a  case,  evi- 
dence was  erroneously  admitted,  but  the  opposite  party  was  not  prejudiced 
thereby,  it  will  not  be  ground  for  reversal.    Leebrick  v.  Stahle,  (Iowa,)  490. 

18.  Suppression  op  Part  op  Deposition. — Where  the  suppression  of  part  of  a 
deposition  is  alleged  as  error,  the  court  must  determine  from  the  rejected  in- 
terrogatories alone  whether  or  not  it  was  error  to  suppress  them;  but  having 
determined  it  was  error  to  suppress  them,  it  must  look  into  the  answers  to 
determine  whether  such  errors  are  prejudicial  to  the  party  complaining.  Wn- 
ton  V.  Cream  City  H.  Co.,  (Wis.)  147. 

Objections  not  Properly  Taken, 

19.  Objections  not  Properly  Taken. — Objections  not  properly  taken  are  im- 
material, and  cannot  be  raised  on  appeal.     Watson  v.  aiotts,  (Iowa,)  813. 

20.  Objections  not  Properly  Taken.  —  Objections  not  taken  on  trial  below 
cannot  be  raised  on  appeal.     Brown  v.  Hendriekaon.  (Iowa.)  914. 

31.  Objections  not  Raised  Below. — A  failure  to  object  to  minor  details  of  an 
agreement,  when  tender  of  payment  is  made,  or  to  plead  the  same,  cannot  be 
raised  on  appeal.     Tfirockmorion  v.  Davidson,  (Iowa.)  794. 

23.  Record,  Depective.  —  A  printed  certificate  identifying  the  evidence,  and 
showing  that  it  is  all  contained  in  the  abstract,  will  not  answer  for  an  aver- 
ment that  the  abstract  presents  all  the  evidence,  and  objections  that  the  evi- 
dence is  insufficient  to  support  a  decree  of  the  lower  court  will  not  be  con- 
sidered.    Wisconsin,  L  iSb  K  By.  Co.  v.  8ecor,  (Iowa,)  910. 

38.  Assignment  of  Error — ^Argument. — ^The  supreme  court  cannot  consider  er- 
rors assigned,  but  not  argued,  nor  errors  not  assigned  with  sufficient  exact- 
ness.    Wood  V.  HalloweU,  (Iowa,)  263. 

Weight  of  Evidence. 

34.  Scintilla  op  Evidence.-— The  verdict  of  a  Jurv  will  not  be  set  aside  unless 
it  is  clearly  wrong;  and  where  there  is  a  conflict  in  the  evidence,  and  it  is 
nearly  equally  balanced,  the  verdict  will  not  be  disturbed.  Meyer  v.  WiOae, 
(Neb.)  727. 

35.  Findings  Sustained.— The  finding  of  a  trial  court  upon  a  question  of  fact, 
upon  which  there  is  a  conflict  of  testimony,  will  not  be  molested  unless  clearly 
wrong.  Evidence  examined,  and  the  decision  of  the  district  court  lUtd  to  be 
supported  thereby.     White  Lake  Lumber  Co.  v.  Stone,  (Neb.)  895. 

39.  Verdict  Unsustained.—^  Under  the  pleadings,  the  burden  of  proof  being 
upon  the  defendant,  and  the  evidence  not  being  sufficient  to  sustain  the  ver- 
dict in  her  favor,  the  decree  thereon  reversed,  the  verdict  set  aside,  and  a  de- 
cree for  the  plaintiff  in  the  supreme  court.     Thomas  v.  Thomas,  (Neb.)  84. 

dejections  Waived. 

Sn,  Pleading — Objections  Waived. — An  objection  to  a  pleading  that  should 
have  been  made  below  will  be  considered  as  having  been  waived  on  an  ap- 
peal.    WiUsoUr  V.  Harris,  (Iowa,)  874. 
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Pre9umptUm$, 

188.  PRBSTTHFTioire  Pavob  Truth  OP  Words  op  Chabob  When  Rbcobd  is  Silent. 
The  court  haying,  in  the  charge  to  the  Jury,  mentioned  a  fact  as  having 
been  ** contended  by  the  defendant,''  an  exception  to  the  remark  cannot  be 
sustained,  the  record  not  containing  the  argument  of  defendant's  counsel; 
for,  unless  the  record  show  the  contrary,  the  words  of  the  Judge  must  be  pre- 
sumed to  be  true.    BuecM  y.  Buechel,  (Wis.)  818. 

Judpmeni. 

S9.  Cross- Appeals.— -An  appellee  who  has  tltken  no  steps  to  have^  decree  re- 
viewed will  not,  on  the  affirmance  of  the  Judgment  in  the  supreme  court,  be 
entitled  to  any  greater  relief  than  was  awarded  to  him  in  the  court  below. 
ffamiUon  v.  WhSney,  (Neb.)  125. 

Appeal-B<md9. 

30.  SuPBRSBDEAS  BoND— ISSUANCE.— When  a  decree  of  foreclosure  of  mortgage 
is  rendered  in  the  district  court,  and  the  amount  of  the  tupersedeaa  bond  for 
appeal  to  the  supreme  court  is  fixed  by  the  district  court,  such  bond,  in  order 
to  act  as  a  supersedeas,  when  filed  and  approved  must  contain  the  condition 
prescribed  by  law,  otherwise  it  is  the  duty  of  the  clerk  of  the  court  rendering 
the  decree  to  issue  order  of  sale  on  demand  and  payment  or  tender  of  fees. 
titaU  V.  Thiele,  (Neb.)  109. 

31.  Compelled  bt  Mandamus.— In  suck  case,  where  the  clerk  refuses  to  issue 
order  of  sale,  a  mandamus  will  issue  to  compel  action.    Id, 

82.  Amendable. — The  filing  of  a  supersedeas  bond  is  a  proceeding  within  the 
meaning  of  section  144  of  the  Civil  Code,  and  may  be  amended.    Id, 

Appeals  from  Probate  Courts, 

38.  DiBALLOWiNO  Claim— Time  of  Taking  Appeal.— An  appeal  from  an  order 
of  the  probate  Judge,  allowing  or  disallowing  a  claim  against  the  estate  of  a 
decedent,  formerly  allowable  by  commissioners,  is  governed  by  the  provisions 
of  chapter  58,  and  not  of  chapter  49,  Gen.  St.  Hence  it  must  be  taken  within 
60  days  after  the  entry  of  the  order  in  the  register  reauired  by  section  21  of 
chapter  58.  The  60  days  begin  to  run,  not  from  the  aate  of  actual  notice  of 
the  order,  but  from  the  date  of  its  entry  in  the  register.  Auerbach  v.  Oloyd, 
(Minn.)  198. 

84.  Claims  against  Ebtate—Appeal-Bond.— Under  the  statute  no  one  is  recog- 
nized in  proceedings  to  prove  claims  except  the  administrator  and  the  cred- 
itor, and  a  bond  in  appeal  by  the  creditor  is  properly  given  to  the  adminis- 
trator.   DanieUs  v.  8t.  Clair  Circuit  Judge,  (Mien.)  1. 

Appeals  from  Justices  of  the  Peace. 

HD.  Cause  not  Brought  to  Trial  before  End  of  Second  Term.— Defendant 
appealed  to  the  county  court  from  a  judgment  by  default  rendered  by  a  jus- 
tice of  the  peace  on  December  80.  1884.  and  the  return  was  made  on  «fanuary 
10, 1886.  On  February  24,  1885,  defendant's  attorney  served  on  plaintiff  no- 
tice of  appearance,  and  on  February  26th  filed  said  notice  in  the  county  court, 
and  served  upon  plaintiff  notice  of  trial  for  the  next  term,  beginning  March 
10,  1885.  When  tne  cause  was  reached,  on  April  20th.  defendant  being  pres- 
ent and  ready  for  trial,,  obtained  leave  to  file  an  answer,  and  plaintiff  asked 
for  a  continuance  on  the  ground  of  surprise,  which  was  granted  to  the  June 
term.  The  cause  was  not  noticed  for  trial  by  either  party  at  the  June  term, 
and  at  the  September  term  defendant,  having  noticed  the  case  for  trial,  moved 
to  dismiss  the  appeal  on  the  ground  that  it  had  not  been  brought  to  a  hearing 
before  the  end  oi  the  second  term  after  the  filing  of  the  return  of  thejustice. 
Beld,  that  the  motion  to  dismiss  should  be  granted.    Bates  v.  Steele,  (Wis.)  42. 

Bea  Attachment,  6;  Error;  Costs,  7, 10, 11;  Courts,  2-4;  Criminal  Law,  IS- 
IS; Husband  and  Wife,  8,  10;  Nbw  Trial,  12;  Rbflbyin,  6;  Rbport  and 
Qasb  Made. 

APPEARANCE.    See  Equity,  19;  Judgment,  7. 
APPROVAL  OF  BOND.    See  Office  and  Officebs. 
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ARBITRATION. 

1.  Ageement  to  Arbitrate— Effect  on  PENomo  Suit.— An  aereement  to  sub- 

mit to  arbitration,  with  a  stipulation  for  an  award,  and  a  Judgment  thereon, 
will  not  work  a  discontinuance  of  a  pending  suit.  OalHnan  v.  Part  Huron  d 
N.  If.  i?y.  Co.,  (Mich.)718« 

2.  A  WARD— Action  on  Bond— AppRAmAL— Collateral  Agreemeht. — Defend- 

ant executed  a  bond  conditioned  to  pay  the  value  of  a  certain  pier  to  the  plain- 
tiff within  90  days  from  the  date,  when  certain  referees  were  to  make  their 
report  as  to  its  value.  There  was  an  undated  a^ement  between  same  pai^ 
ties  that  said  report  of  referees  was  to  be  made  within  80  days  from  date  of 
agreement.  Held,  that  the  bond  was  not  limited  by  the  precise  terms  of  the 
agreement,  and  that  if  the  appraisal  was  made,  by  consent,  on  a  date  bevond 
that  fixed  in  the  agreement,  it  was  sufficient.    James  v.  SsArotfil^r,  (Mich.) 860. 

ARGUMENT.    See  Appeal,  1!^14,  28;  New  Trial,  6,  7. 

ARREST  OF  JUDGMENT.    See  Terdkb. 

ASSAULT  AND  BATTERY. 

•  •  Oivil  Action. 
1.  Eyidbncb— Orobs-Exabcination — Words  of  Provocation. — In  an  action  of 
trespass  for  assault  and  battery,  the  origin  of  which  had  been  the  calling  of 
plaintiff  to  account  to  defendant  for  words  spoken  of  him,  the  statement  by 
plaintiff  in  evidence,  "So  I  rehearsed  what  I  said,  **  makes  it  legitimate  to  bring 
out,  upon  cross-examination,  what  was  ''rehearsed"  by  Um  before  the  aMaalt. 
Qalhraith  v.  Fleming,  (Mich.)  681. 

3.  Cross-examination— Question  to  Plaintipp  to  Show  PROYOCATioir  by  Hm 

Conduct.  —  In  such  a  case,  in  order  to  show  that  plaintiff  was  the  asgr^tsor, 
he  maybe  asked,  on  cross-examination,  whether  he  did  not  assume  atnreaten- 
ing  aspect  towards  defendant,  and  advance  upon  him.    Id, 

Orvminal  Prosecution. 
8.  Assault  with  Intent  to  Coumit  Rape  —  Evidence  op  Intbnt  Negbsbabt 
TO  Sustain  Conviction.— In  order  to  sustain  a  conviction  for  assault  with  in- 
tent to  commit  a  rape,  the  evidence  must  show  that  the  accused  had  a  purpose, 
not  only  to  have  sexual  intercourse  with  the  prosecutrix,  but  must  have  in- 
tended also  to  use  whatever  degree  of  force  might  be  necessary  to  overcome 
her  resistance  and  accomplish  his  object.    8fnte  v.  Canada,  (Iowa,)  888. 

ASSESSMENT.    See  Taxation,  6-16,  la^,  96,  29.  80. 

ASSIGNMENT. 

AcnoN  POB  Fraud  not  Asbionablb.  —  An  action  for  fraud  is  not  aasignable, 
and  fraud  can  be  complained  of  only  by  the  party  injured.  Leme  y.  Biee, 
(Mich.)  867. 

See  Dowse,  2, 8;  Fnus  Insubancb,  4, 6;  Mobtgaoe,  7,  8;  Pbotgipal  aub  Substt, 
8,  6;  Vendob  and  Vendee,  9. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  "Execution"  op  Deed,  Dbpined. — That  part  of  section  6  of  chapter  6  of  the 

Compiled  Statutes  which  requires  an  assignment  of  property  for  the  benefit 
of  creditors  to  be  recorded  within  24  hours  after  its  execution,  construed,  and 
the  word  "execution"  held  to  include  the  deliverv  of  the  assignment,  and  the 
surrender  of  control  over  it.     Wells  v.  Lanib,  (Neb.) 229. 

2.  Inventoby— Value.— The  law  does  not  require  that  the  inventory  of  the  prop- 

erty of  the  insolvent  after  assignment  for  the  benefit  of  creditors  should  state 
its  value,    ffammel  v.  Schuster,  (Wis.) 620,* 
8.  Dbawing  op  Papebs  bt  County  Judge.— There  is  nothing  in  the  statute  pro- 
hibiting the  countv  judge  from  drawing  the  assignment  papers,  and  the  fact 
that  he  did  draw  them  does  not  render  the  assignment  void.    Id. 

4.  AssiGNicENT  NOT  AN  **  ACTION.  ^— The  making  of  su  assignment  Isuot  an  action, 

and  the  assignor  and  assignee  are  not  parties  litigant  m  a  matter  pending  be- 
fore the  county  Judge,    la. 
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5.  Fraud  of  Assionbb— Effbgt  on  Absionmbnt.— Erldenca  of  fraud,  miscon- 
duct, or  misappropriation  by  the  assignee  after  the  property  has  come  into 
his  hands  by  virtue  of  an  assignment  m  good  faith  cannot  defeat  the  assign- 
ment,   /d. 

Ou  Vaudttt— Fraudulent  Mortgages  Preceding  Assignment.— Where  an  in- 
solvent debtor  within  60  days  prior  to  making  an  assignment,  and  in  contem- 
plation thereof,  or  of  his  insolvency,  gives  mortgages  or  oUier  securities  upon 
pre-existing  debts  to  creditors,  then  having  a  reasonable  cause  to  believe 
nim  insolvent,  and  then  makes  such  assignment  to  one  of  such  secured  credit- 
ors, and  therein  recognizes  such  mortgage  and  other  securities  as  valid  sub- 
sisting liens,  the  assignment  must  be  regarded  as  made  with  the  intent  of  giv- 
ing a  preference  to  such  secured  creditors,  and  thereby  hinder,  delay,  and  de- 
fraud general  creditors,  especially  where  some  of  such  secured  claims,  and 
others  in  the  list  of  creditors,  are  wholly  or  in  part  fictitious,  and  the  assign- 
ment is  made  with  the  confessed  purpose  of  forcing  a  compromise  with  cred- 
itors.   Baekhaus  v.  Sleeper,  (Wis.)  409. 

7.  Absignbb  Ck)NTiNUiNG  BUSINESS— Injunotion— PARTIES. — ^A  majority  of  cred- 

itors of  an  insolvent  firm  cannot  authorize  the  assignee  to  continue  the  busi- 
ness of  the  insolvent;  neither  can  they  defeat  an  injunction  prayed  for  by  a 
single  creditor  against  the  continuance  of  the  business,  it  not  being  necessnry 
that  all  the  creditors  should  join  in  a  bill  to  enforce  the  trust  of  an  assign- 
ment.    Wiihelm  V.  Bylee,  (Mich.)  847. 

8.  Duty  ov  Assignee.— An  assignment  by  a  debtor  for  creditors'  benefit  ends  all 

ordinary  business  operations,  and  the  assignee  must  convert  the  property  as- 
signed into  cash  without  undue  delay,  and  apply  the  same  to  payment  of 
creditors.    Id, 

9.  Deceased  Trustee— Declarations  and  Admissions— Books  of  Trust.— The 

books  of  the  trust,  kept  by  a  deceased  trustee,  and  his  declarations  aud  ad- 
missions on  the  subject,  are  admissible  to  show  the  condition  of  the  fund, 
and  the  recognition  of  a  claim  if  not  barred.     Ghipmany.  Kellogg,  (Mich.) 592. 

10.  Trustee — Sale  by  Consent  of  All  the  Property- Rights  of  Parties.— 
In  all  cases  where  the  whole  property  is  put  in  the  hands  of  the  person  en- 
titled to  the  remainder,  it  is  the  duty  of  the  claimant  to  take  some  steps,  by 
demand  or  otherwise,  before  the  trustee  can  be  put  in  fault,  and  made  liable 
to  an  action.    Id. 

See  Sale,  6-7. 

ASSIGNMENT  OF  ERROR.    See  Appeal,  26;  Error,  8,  4. 

ASSUMPSIT. 

1.  Contract— Wore  and  Labor  in  Consideration  of  Conveyance.— A  con- 

tract for  labor,  payment  whereof  was  to  be  made  in  land,  is  broken  upon  the 
refusal  of  the  owner  and  employer  to  execute  a  deed  after  performance  of  the 
labor,  and  an  action  thereupon  must  be  on  the  special  contract,  and  not  upon 
the  common  count  for  work  and  labor.     Gameron  v.  Austin,  (Wis.)  622. 

2.  Implied   Contract— Compensation   for  Services.  —  Where  the   evidence 

fails  to  disclose  an  express  agreement,  the  law  may  imply  a  contract  from  the 
circumstances  or  the  acts  of  the  parties;  and  where  there  is  nothing  from 
which  a  contrary  intention  or  understanding  is  to  be  inferred,  it  is  a  just  and 
reasonable  presumption  that  he  who  has  received  the  benefit  of  the  services 
or  property  of  another  impliedly  undertakes  to  make  compensation  therefor. 
Deane  v.  Hodge,  (Minn.)  917;  In  re  St.  Paul  Harvester  Works,  (Minn.)  917. 

8.  ComiON  Counts— Recovery.— An  action  upon  the  common  counts  in  as- 
tumptit  for  what  is  due  on  a  contract  performed  on  the  plaintiff's  part,  can- 
not reach  anything  but  money  due.    iHerson  v.  SpatUding,  (Mich.)  865. 

4.  Land  in  Litigation  — Recovery  of  Tax  Paid  by  Litigant.— Where  the 
title  to  land  is  in  controversy,  and  A.,  one  of  the  parties,  pays  taxes  assessed 
thereon  for  certain  vears,  and  B.,  the  opposite  party,  also  pays  the  taxes,  and 
in  no  way  receives  the  benefit  of  the  payments  made  by  A.,  A.  cannot  recover 
from  B.  the  amount  so  paid  when  the  title  to  the  land  is  adjudged  to  have- 
been  in  B..  but  he  may  recover  for  taxes  paid  for  the  years  which  B.  failed 
to  pay.  Montgomery  Go.  v.  Severson,  (Iowa,)  877;  Same  v.  Seterson,  (Iowa,)- 
877;  Same  v.  Spillman,  (Iowa,)  877. 
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5.  Master  and  Sbrvaitt— CJoimiACT  Made  oh  Suhdat— Plbadin».— Whew  a 
contract  is  entered  into  on  Sunday  between  a  master  and  servant^  it  is  inTalid 
under  the  Code,  §  2718,  and  no  recovery  can  be  had  thereon  where  the  legal- 
ity of  the  contract  is  put  in  issue;  but  where  tha't  issue  is  not  raised  by  the 
pleading^s,  the  fact  that  the  contract  was  entered  into  on  Sunday  cannot  be 
tal^en  into  consideration.    Beieh  ▼.  Bolch,  (Iowa,)  507.* 

0.  AcnoN  FOR  Wages — Couhter-Claiic.— Where  a  servant  brings  suit  for  his 

wages  under  a  given  contract,  the  master  will  not  be  permitted  to  prove  that 
the  servant  left  him  in  hay -harvest;  that  he  could  not  secure  any  one  in  his 
place;  and,  as  a  consequence,  lost  a  considerable  amount  of  hay.  The  dam- 
ages are  too  remote.    Id, 

See  Master  and  Seryant,  1,  d;  Patents  for  Intentions,  1. 

ATTACHMENT. 

1.  AFFroATiT  FOR  Wbit.— Where  the  affidavit  for  a  writ  of  attachment  is  made 

by  one  who  states  that  he  is  the  plaintiff's  attorney,  the  legal  inference  is  that 
he  made  it  **on  behalf  of  the  plaintiff."  The  plaintiff,  though  not  named  in 
the  affidavit,  is  sufficiently  identified  by  the  annexing  of  the  writ  thereto. 
Stringer  v.  Dean,  (Mich.)  886. 

2.  Return  by  Sheriff  not  FouNn— Several  Defendants — General  Words. 

Where  there  is  more  than  one  defendant,  the  sheriff's  return  that  he  cannot 
find  the  defendants  is  equivalent  to  saying  that  neither  could  be  found.  Hiirh- 
cock  V.  Hahn,  (Mich.)  600. 
8.  Intent  to  Defraud  Creditors— Traverse,  what  Issue  Triable. — On  trav- 
erse of  an  affidavit  alleging  that  defendant  had  disposed  of  his  property  to 
defraud  his  creditors,  the  only  Questions  to  be  tried  by  the  court  without  a 

iury  are  whether  defendant  had  done  the  acts  charged  with  intent  to  defraud 
lis  creditors  generally.    Miller  v.  McNair,  (Wis.)  338. 

4.  Intent  of  Party  to  Whom  Property  Transferred.— On  the  trial  on  such 

an  issue,  the  plaintiff  need  not  prove  that  the  person  to  whom  defendant  dis- 
posed of  his  property,  with  intent  to  defraud  his  creditors,  had  the  same  in- 
tent in  obtaining  it,  as  the  intent  of  the  defendant  alone  is  in  question.    Id, 

5.  Appeal — Evidence — Reversino  Finding. — To  warrant  the  supreme  court  in 

reversiug  the  finding  and  order  of  the  circuit  court  in  the  traverse  of  an  affi- 
davit in  attachment  alleging  a  fraudulent  disposition  of  defendant's  property, 
the  evidence  should  be  strong  and  preponderating.  Evidence  held  sufficient 
to  show  fraudulent  intent,  and  order  reversed.    Id. 

6.  Return— Waiver— Delivery  Bond.— Where  a  party  claiming  property  taken 

under  attachment  has  executed  a  delivery  bond  for  the  release  of  the  attached 

Sroperty,  and  upon  consent  of  the  parties  it  is  turned  over  to  the  officer,  anv 
efects  in  the  return  of  the  attachment  are  waived.    J,  L  Com  J^hreshing-mac^. 
Co.  V.  MerriU,  (Iowa,)  742. 

7.  Motion  to  Vacate— Framino  op  Issues.- Where  a  motion  to  quash  a  writ  of 

attachment  and  vacate  a  judgment  is  made,  and  where  the  face  of  the  pro- 
ceedings shows  no  want  of  uirisdiction  to  issue  the  writ  or  enter  the  judg- 
ment, the  plaintiff  is  entitled  to  frame  an  issue,  and  contest  the  questions 
raised  outside  of  the  record.     Stringer  v.  Dean,  (Mich.)  886. 

8.  Judgment  Obtained  by  Fraud — Priority  of  Liens. — An  attaching  creditor 

who  has  secured  a  levy  upon  property  in  the  hands  of  an  officer  by  virtue  of 
a  previous  levy  thereon  of  an  execution,  may  file  a  petition  attacking  the  debt 
or  judgment  of  the  execution  creditor  for  fraud,  and  have  an  issue  made 
thereon  and  tried,  and  the  money  in  the  hands  of  the  officer  may  be  ordered 
to  be  paid  into  court  to  await  the  decision  of  such  issue.  J^aMauery.  Kahn, 
(Wis.)  40.* 

9.  Fraudulent  Judgment— Right  to  Fund.— A  creditor  who  has  attached  the 

property  of  his  debtor,  upon  a  writ  of  attachment,  before  judgment,  may  in- 
tervene for  the  purpose  of  preventing  the  sheriff  from  paying  over  the  pro- 
ceeds of  a  sale  upon  an  execution  against  his  debtor,  issued  upon  a  previous 
judgment  which  is  alleged  to  be  fraudulent  and  void  as  to  the  intervening 
attachment  creditors.  Bresslauer  v.  Meienner,  (Wis.)  47;  Meiuner  v.  Same, 
(Wis.)  47. 
See  Injunction,  2,  8;  Pledge  and  Collateral  Security;  Sale,  1;  Sheriff. 
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-A.TTORNBT  AND  COUNSELOR.  See  Appeal,  2;  Estoppel,  6;  Malicious 
Prosecution,  1;  New  Trial,  6,  7;  Religious  Societies;  Witiwbss.  4-7. 

A.TTORNEY'B  FEB.    See  Husbaitd  and  Wife,  7;  Iksoltbnct,  8;  Ybedor  and 

Vendee,  5. 

AWARD.    See  Arbitration,  2. 

BAILMENT.    See  Carriers;  Warehousevan. 

BANKRUPTCY. 

I>iBCHAROE— Effect  of,  on  Property  of  Bankrupt.— The  mere  fact  of  a  dis- 
charge in  bankruptcy  does  not  reinvest  the  bankrupt  with  property  transferred 
to  his  assignee.    Oliver  y.  Sanborn,  (Mich.)  527. 

BANKS  AND  BANKING. 
Deposit  and  Depontcrs. 

1.  Deposit  of  County  Funds  — Bond  to  Sbcurb  Repayment.  ^  The  liability 

of  sureties  on  a  bond  executed  by  a  banking  corporation,  to  secure  the  re- 
payment "of  all  sums  deposited**  in  the  bank  by  the  county  treasurer,  ^eld 
not  to  be  limited  to  one  deposit,  but  to  extend  to  all  deposits  made  while  the 
bond  was  retained  by  the  county  olfBcers.    Poor  ▼,  Merrill,  (Iowa,)  867. 

2.  Bond  not  Released. — Bond  in  suit  held  not  released  by  surrender  of  former 

bond.    Id. 

3.  Demand. — A  demand  on  the  acting  cashier  of  the  bank,  who  was  in  charge, 

held  a  sufficient  demand  on  the  bank  for  repayment  of  deposit.    Id, 

4.  Certificate  of  Deposit— Presentation.— Where  a  certificate  of  deposit  en- 

titling the  county  officers  to  repayment  of  the  funds  deposited;  on  return 
thereof,  properly  indorsed,  was  given  to  the  officers,  an  action  may  be  main- 
tained on  the  bond,  on  bringing  the  certificate  into  court  for  cancellation,  al- 
though it  was  never  presented  at  the  bank.    Id, 

Officers, 

5.  Negotiable  Instruments. — An  exception  to  the  rule,  that  no  party  can  be 

charged  as  principal  upon  a  negotiable  note  or  bill  of  exchange  unless  his 
name  is  thereon  disclosed,  arises  where  officers  or  clerks  in  banking-houses, 
or  other  persons  who  are  permitted  to  act  as  such,  receive  money  or  securities 
over  the  bank  counter,  and  issue  therefor  drafts,  bills,  or  negotiable  certif- 
icates of  deposit.  In  all  such  cases,  the  banking-house  is  ultimately  liable, 
although  such  draft,  bill,  or  certificate  may  be  signed  by  such  officer,  clerk, 
or  person  without  disclosing  the  name  of  the  banking-house.  Webster  y, 
TTray,  (Neb.)644. 

6.  Estoppel- Representation  of  Cashier  as  to  Amount  of  School  Monet 

ON  Deposit— Fraud  of  Treasurer  of  School  Board.— A.  was  treasurer  of 
an  independent  district  school  board,  and  assistant  cashier  of  the  bank  where 
the  school  money  was  deposited.  Before  settling  with  A.  the  members  of  the 
board  went  to  the  bank  and  inquired  of  the  cashier  how  much  school  money 
A.  had  to  his  credit,  and  the  cashier  referred  the  matter  to  a  book-keeper, 
who  gave  them  a  memorandum,  as  shown  by  the  books,  which  contained  an 
entry  of  $26,000,  made  by  A.,  and  which  was  subsequently  erased.  Held,  in 
ani  action  against  the  bank  to  recover  the  $25,000,  that  the  bank  was  not 
estopped  from  denying  that  the  money  was  on  deposit.  Ind^endent  SehooJr 
diet  of  BurUngion  v.  MerchanU^  Jfat.  Bank,  (Iowa,)  265. 

See  Taxation,  5;  Warehouseman,  H. 

BASTARDY. 

1.  Eyidbnce  before  Magistrate.- Upon  a  trial  in  the  district  court,  in  a  pro- 
ceeding under  the  provisions  of  the  statute  for  the  support  and  maintenance 
of  illegitimate  children,  it  is  not  error  on  the  part  or  the  court  to  refuse  to> 
allow  counsel  for  the  defendant  to  cross-examine  the  prosecutrix  as  to  what 
she  testified  to  in  her  examination  before  the  magistrate  before  whom  the 

Eroceedin^  was  instituted,  her  examination  before  the  magistrate  being  certi- 
ed  up.    Masters  v.  Marsh,  (Neb.)  438. 
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8.  Etidekcs  of  lNTEROOT7ii8K.~On  Buch  trial  it  was  not  error  for  the  court  to 
sustain  the  objection  of  counsel  for  the  plaintiff-to  the  question  pat  to  her  on 
cross-examination  by  counsel  for  the  defendant  in  the  following  words: 
"Didn't  you  have  intercourse  with  •  •  •  there  in  that  house,  abont  that 
time. "  the  time  referred  to  beine  shown  by  the  context  to  be  about  19  months 
before  the  birth  of  the  child.    Id. 

8.  Presence  before  Jury  of  Child.  —  Where,  in  a  prosecution  under  the  pro- 
Yisions  of  chapter  87  of  the  Compiled  Statutes  of  1885,  entitled  ^'Illegitinute 
Children,  ^  the  prosecuting  witness  being  called  as  a  witness  takes  with  her 
to  the  witness  stand  the  child  the  paternity  of  whom  is  in  question,  said  child 
being  only  about  seven  months  ola,  it  is  not  error  for  the  trial  court  to  refnae 
to  order  the  child  to  be  removed,  there  being  no  reference  made  to  it  during 
the  trial  or  argument,  and  no  comparison  being  made  between  it  and  the  al- 
leged father.    Harruon  v.  8UUe,  (Neb.)  118. 

4.  Plea  after  Jury  lMPAirsLBD.~Wh«L  a  person  charged  with  being  the  father 
of  an  illegitimate  child  is  placed  upon  tnal  in  the  district  court,  and  through 
inadvertence  a  plea  to  the  complaint  is  not  taken  until  after  the  Jury  is  im- 
paneled, and  a  plea  of  not  guilty  is  then  entered,  such  omission  to  eater  the 
plea  before  the  impaneling  of  the  Jury  would  be  an  irregularity,  but  withovi 
prejudice,  and  a  new  trial  will  not  be  granted  for  that  reason.    Id. 

6.  fLbadihgs.— In  a  prosecution  under  chapter  87  of  the  Compiled  Statutes  of  1665, 
entitled  **  Illegitimate  Children, "  no  pleadings  are  necessary  in  the  district 
court  except  those  specified  in  the  act.    Id. 

BEQUEST.    See  Will,  4. 

BET.    See  Wageb. 

BILL  OF  EXCEPTIONS.    See  Exgeptiofs,  S-5. 

BILL  OF  EXCHANGE.    See  Wabbhoubbman,  %, 

BILL  OF  LADING.    See  Wabbhousbxah,  8. 

BILL  OF  SALE.    See  Eyidbncb.  8. 

BONA  FIDE  PURCHASER    See  Vendor  and  Vbndbb.  11-15. 

BOND.  See  Appeal,  80-83,  84;  Abbitrattov,  2;  Attachmebt,  6;  Barks  ahd 
Babkibo,  1,  2;  CoRPORATioBS,  1;  CouBTiES,  9,  16;  Injuhctiob.  10:  Ibtoxica- 
TiBO  Liquors,  2-7;  Justice  of  the  Peace,  1;  Mubigipal  Cobfobatiob%  M- 
81;  NoTABT  Public;  Officb  abd  Officers. 

BOOM  COMPANIES.    See  Loos  abd  Loogibo,  L 

BOUNDARIES.    See  Subybtb;  Waters  abd  Watbr-Coubobs,  8. 

BREACH  OF  PROMISE.    See  Hubbabd  abd  Wdpb,  1-^ 

BRIDGE.    See  Municipal  Cobfobatiobi,  19. 

BURGLARY. 

IndicfynerU^Bvidenee. 

h  OwBBBSHip  OF  PRBin8BB.-Where  the  building  broken  into  was  in  posseesion  of 

the  three  members  of  a  firm,  but  was  owned  by  only  two  of  them,  it  it  not 

material  that  the  indictment  averred  the  ownership  and  possession  to  be  in 

all  three.    Burglary  being  an  offense  against  the  possession,  and  that  being 

5 roved  as  stated,  the  matter  of  the  ownership  was  not  important.  State  v. 
fMj«r»,  (Iowa.)  781. 
8.  Intent.— Where  it  is  shown,  on  an  indictment  for  burglary,  that  the  defendant 
broke  and  entered  the  house  set  out  in  the  indictment,  Uie  intention  with 
which  the  breaking  and  entering  were  done  will  be  presumed  from  the  act 
itself.  Beck,  J.,  dissenting.  State  v.  Teeter,  (Iowa,)  485.* 
8.  Presumptions  Arising  from  Possession  of  Stolen  GooDS.~The  possession 
of  property  which  has  been  stolen  from  a  building  which  has  been  broken 
into  and  entered,  \b  prima  facie  evidence  of  larceny,  though  not  of  the  burg- 
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lary.  -  But  where  it  is  shown  that  the  burglsry  and  larceny  were  committed 
at  the  same  time,  and  bj  the  same  person*  then  such  possession  is  equmllj 
prima  facie  evidence  of  both  crimes.    8taU  t.  Bie&r$,  (Iowa,)  781. 

BURUKQTON  CITT.    See  Muvigipal  Oobpobatiohs,  87. 

CANCELLATION.    See  Squftt,  4,  ff. 

CARKIERa  • 

Of  Ooodi. 

1.  6TATro:Qr  Aosivts— Powbb  to  Biwd  Oompawt.  —  Where  a  station  agent  has 
power  from  his  principal  to  contract  for  the  shipment  of  freight  or  produce, 
ne  has  also  power  to  contract  for  the  performance  of  whatever  is  reasonably 
necessary  to  be  done  to  protect  the  merchandise  or  produce  from  injury,  un- 
less restricted  by  special  instructions.  Wood  y.  Chicago,  M.  A  8L  P.  Ry.  Co., 
(Iowa,)  478. 

9.  Gbkeral  Agenct— Implied  Axtthoritt.— Where  a  railroad  places  an  agent  in 
charge  of  its  business  at  a  station,  and  empowers  him  to  contract  for  the  ship- 
ment of  produce  and  freight,  it  holds  him  out  as  possessing  the  authority  to 
contract  with  reference  to  all  the  necessary  and  ordinary  details  of  the  busi- 
ness; and  within  the  range  of  such  business  he  is  a  general  agent.  Wood 
V.  CJiicago,  ii.  4t  8L  P,  B.  Co,,  59  Iowa.  196,  S.  C.  18  N.  W.  Rep.  99,  over- 
ruled.   Id. 

9.  Contract  of  SHiPicBirT  —  Failure  to  Recbitb  Goods.— Where  a  railroad 
company,  by  its  local  agent,  contracts  to  ship  potatoes  from  a  given  point,  at 
a  given  diette,  and  fails  to  do  so  for  a  reasonable  time  thereafter,  and  by  reason 
ex  such  delay  the  potatoes  are  frozen,  the  company  will  be  liable  in  dam- 
ages.   Id. 

Of  LiM-Stoek. 

4.  Imflibd  Contract— Dutt  of  Carrier. —The  undertaking  by  the  carrier  to 
transport  the  property  received  by  him  to  its  destination  may  be  implied  from 
the  circumstances  under  which  it  comes  into  his  possession,  and  in  that  case 
he  is  charged  with  the  same  responsibility  for  its  safety  as  though  his  obliga- 
tion to  transport  it  was  created  by  express  agreement.  Aiken  v.  OMoaao,  B. 
A  q.  By.  Co,,  (Iowa,)  281. 

CERTAINTY.    See  Promissory  Note.  1. 

CERTIFICATE  OF  DEPOSIT.    See  Banks  and  Banking,  4. 

CERTIFICATE  OF  JUDGE.    See  Appeal,  1;  Report  and  Case  Made. 

CHAMPERTY.    See  Estoppel,  6. 

CHANGS  OF  VENUE.    See  Action  or  Suit,  8;  Removal  of  Cause  from  State 
to  United  States  Ck)URT. 

CHARGE  TO  JURY.    See  Trial,  6-19. 

CHATTEL  MORTGAGE. 

VamUy^Dt^t  Seeured. 

1.  Partnership— Creditors-— Individual  Claim.— A  chattel  mortgage  of  part- 

nership property  executed  by  a  partner,  in  the  firm  name,  to  a  trustee,  to  se- 
cure firm  creditors,  specifying  the  particular  claims  secured,  is  not  rendered 
void  as  to  the  firm  creditors  by  the  insertion  of  an  indlyidnal  claim  of  the  part- 
ner.    Walker  y.  White,  (Mich.)  654. 

2.  Description  ov  Note.— It  is  not  essential  to  the  yalidityof  a  chattel  mortgage 

ffiven  to  secure  a  note  that  all  the  particulars  of  the  note  should  be  specified 
in  the  condition  of  the  mortgage.  It  is  enough  if  the  note  be  so  far  described 
that  it  appears  with  reasonable  certainty  to  be  the  note  intended  to  be  se- 
cured.    Weber  v.  lUing,  (Wis.)  884.» 

Deecri/pUon  of  Property. 
8.  Parol  Eyidengb.— Where  the  property  secured  by  a  chattel  mortgage  is  de- 
scribed as  "one  portable  saw-raill,    parol  proof  of  the  extent  and  meaning  of 
the  words  employed,  and  of  the  spiise  in  which  the  parties  used  them,  is  ad- 


Digitized  by  VjOOQ IC 


944  INDEX. 

missible,  and  in  this  case  it  was  proper  to  show  that  the  "skid-engine"  used 
to  run  the  mill  was  a  part  thereof,  and  intended  to  be  included  by  the  deacrip- 
tion.     Weber  v.  lUing,  (Wis.)  884. 

4.  Description  op  Property.-— The  description  of  property  in  a  chattel  mort- 

gage must  be  such  that  third  parties,  aided  by  inquiries  which  the  instru- 
ment itself  suggests  and  directs,  may  identify  it.  Description  herein  held  in- 
suflScient.    Bhuttuel  ▼.  Stephens,  (Iowa,)  786.» 

5.  False  Recital  as  to  Location  of  Property.— Where  a  chattel  mortgage  of 

a  horse  accurately  describes  it,  the  mere  fact  that  it  was  not  at  the  place  where 
the  mortgage  recited  it  as  being,  will  not  vitiate  the  mortgage.  Jones  t.  Work- 
man, (Wis.)  158.* 

Renewal. 

6.  Affidavit. — A  statement  in  an  affidavit  to  renew  a  chattel  mortgage  Hiat  a 

certain  named  sum  ** constitutes  the  amount  of  interest"  of  the  mortgages  in 
the  property  mentioned  therein,  is  a  sufficient  compliance  with  the  Btatnte. 
Section  6196.    Mantoaring  v.  Jenison,  (Mich.)  899. 

PriorUy. 

7.  Delivery— Priority  of  Liens.— A  mortgage  that  was  not  delivered  until 
after  other  liens  upon  the  property  mortgaged  have  accrued,  haa  not  priority 
over  such  liens.     WadeworVi  v.  Barlow,  (Iowa,)  775. 

Foreclosure. 

8.  Notice  of  Sale.— A  notice  of  mortgage  sale  which  fails  to  state  the  date  or 

amount  of  the  mortgage,  but  descrioes  the  property  correctly,  will  not  make 
void  the  sale,  the  omissions  having  injured  no  one.  Manwaring  v.  Jenison. 
(Mich.)  899. 

Sale  of  Property. 

9.  Fraudulent  Transfer  of  Mortgaged  Property— Indictmeitt.  —  Section  9 

of  chapter  12  of  the  Compiled  Statutes  provides  "that  any  person  who,  after 
having  conveyed  any  article  of  personal  property  to  another  by  mortgage, 
shall,  during  the  existence  of  the  lien  or  title  created  by  such  mortgage,  sell, 
transfer,  or  in  any  manner  dispose  of  said  personal  property,  or  any  part 
thereof,  so  mortgaged  to  any  persons  or  boay  corporate,  without  first  pro- 
curing the  consent  of  the  mortgagee  of  the  property  to  such  sale,  transfer,  or 
disposal,  shall  be  deemed  guilty  of  a  felony,  and  on  conviction  thereof  shall 
be  imprisoned  in  the  penitentiary  for  a  term  not  exceeding  10  years  and  be 
fined  m  a  sum  not  exceeding  $1,(X)0.  Held,  that  under  this  statute  it  is  not 
necessary  that  the  indictment  should  allege  that  the  act  was  done  with  the 
intent  to  defraud.     State  v.  Hards,  (Neb.)  139. 

10.  Consent  of  Mortgagee— Criminal  Intent— Admissibility  of  Parol  Evi- 
dence. Where  a  mortgagor  of  chattels  who  is  accused  of  selling  the  mort- 
gaged property  without  consent  of  the  mortgagee,  which,  in  Iowa,  is  made 
larceny  by  statute,  desires  to  show  that  such  consent  was  given  at  the  time 
the  mortgage  was  executed,  parol  evidence  is  admissible  to  prove  it.  even 
though  such  evidence  directlv  contradicts  the  terms  of  the  written  instrument. 
The  accused  is  not  to  be  debarred  from  proving  the  absence  of  criminal  in- 
tent by  a  technical  rule  of  evidence  framed  for  me  protection  of  civil  rights. 
Walker  v.  Camp,  (Iowa,)  800. 

11.  Misappropriation  of  Proceeds  of  Sale. — Where  the  mortgagor  of  chattels 
sells  the  mortgaged  property  after  consent  of  the  mortgagee,  fairly  obtained, 
he  cannot  be  convicted  of  larceny  under  section  8896  of  the  Code,  even  though 
he  sold  with  intent  to  misappropriate  the  proceeds.  The  fraud,  if  any,  com- 
mences with  the  misappropriation.    Id. 

See  Equity,  4;  Fixtures;  Landlord  and  Tenant,  8, 12. 

CHILDREN.    See  Executors  and  Administrators,  11;  Nbgligbnob»  7,  8; 
PAiiENT  and  Child. 

CHOSE  IN  ACTION.    See  Promissory  Note,  8. 

CHURCH.    See  Religious  Sooibties;  Will,  1. 

CIRCUMSTANTIAL  EVIDENCE.    See  Fraudulent  CoNVBYANcau,  8. 

CITIES.    See  Municipal  Corporations. 
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CIVIL  DAMAGE  ACT.    See  iHTOxiCATrao  Liquoks,  8,  4»  8,  9l 

CLOUD  ON  TITLE.    See  Ei^uiTT,  9. 

COLLATERAL  SECURITY.    See  Pledge  and  Collateral  Sboubitt. 

COMMOK  CARRIERS.    See  Carriers. 

COMPENSATION.    See  Principal  and  Agent,  4,  6. 

COMPLAINT.    See  Adultery,  4;  Criminal  Law,  1;  Pleading,  7. 

CONCEALMENT.    See  Fire  Insttrancb,  7,  8;  Statute  op  Limitations,  8,  4. 

CONFLICT  OF  LAWS. 

ISTBRBTATB  Law — ^EXEMPTIONS.— Where  a  debt  was  contracted  In  Iowa,  the  par- 
ties residing  there,  and  a  creditor  of  the  debtor  not  subject  to  garnishment  in 
that  state,  the  exemption  will  continue  in  this  state  in  case  an  action  is  brought 
on  the  claim.     Wright  v.  Ohkago,  B,  d  Q.  R.  Co.,  (Neb.)  90. 

CONSIDERATION.    See  Assumpsit,  1-3;  Contract,  4;  Promissory  Note,  8. 

CONSOLIDATION  OF  ACTIONS.    See  Action  or  Suit,  8. 

CONSPIRACY.    See  Fraudulent  Conveyances,  9,10. 

CONSTITUTIONAL  LAW. 

1.  Title  to  Acts. — ^Where  the  tUle  to  an  act  contains  but  one  subject,  which  is 
the  principal  or  leading  part  of  the  act.  and  another  subject  is  included  in  the 
act  but  not  mentioned  in  the  title,  the  title  and  subject-matter  therein  con- 
tained which  is  included  in  the  act  will  be  sustained,  while  that  part  of  the  act 
not  mentioned  in  the  title  will  be  held  invalid  if  it  is  apparent  that  the  second 
was  not  an  inducement  to  the  legislature  to  pass  the  first,  so  that  but  for  the 
second  part  it  would  not  have  passed  the  act.    State  v.  Hards,  (Neb.)  189. 

9.  Constitutionality  op  Chapter  109  op  the  Acts  of  the  Eiohteenth  Gen- 
eral Assembly— Title  and  Subject  of  Act.— Chapter  109  of  the  Acts  of 
the  Eighteenth  General  Assembly  embraces  but  one  subject,  and  matters 
properly  connected  therewith,  and  is  valid.    Henkle  v.  Town  of  Keota,  (Iowa,) 

8.  Validity  of  Acts  858,  898,  Local  Acts  of  1885.— Acts  858  and  898  of  the  Local 
Acts  of  1885  are  not  unconstitutional,  as  not  having  their  object  expressed  in 
their  titles.    Attorney  General  v.  Amo9,  (Mich.)  571. 

4.  Acts  Unconstitutional  in  Part,  How  Far  Valid.— An  act  not  in  accord  in 
all  respects  with  the  constitutional  requirements,  is  void  only  in  so  far  as  con- 
cerns the  matters  therein  in  conflict  with  the  constitution.    Id. 
See  Logs  and  Logging,  1. 

CONSTRUCTION.    See  Contract,  2-5;  Corporations,  2;  Will,  1,  8. 

CONTINUANCE. 

BUFPRESSION  OF  TESTIMONY. — When  material  testimony  is  suppressed,  without 
which  the  party  in  whose  favor  it  was  taken  cannot  safely  proceed  to  trial, 
the  court,  upon  the  application  of  such  party,  and  upon  such  terms  as  may  be 
Just,  should  grant  a  continuance.  Reese,  J.,  dissenting.  Spielman  v.  Flynn, 
(Neb.)  224. 

See  Appeal,  85;  New  Trial,  8. 

CONTRACT. 

1.  EviDENCB- Motive.- Where  the  question  to  be  determined  is  whether  the 
parties  entered  into  a  contract  for  the  termination  of  a  lease,  and,  if  so, 
what  were  the  terms  and  conditions  of  the  agreement,  these  questions  must 
'  be  determined  from  the  conduct  and  language  of  the  parties  during  the  ne- 
gotiation, and  one  of  the  parties  cannot  testify  as  to  what  his  motive  or 
secret  intention  was.  Broune  v.  Hiekie,  (Iowa.)  276. 
V.27N.W.— 60 
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2.  Rules  op  Constbuctioh  —  CnicniCBTANCEs  op  the  Parties.  —  It  is  always 
propeFi  in  constraing  a  contract,  to  take  into  consideration  the  positioa 
which  the  parties  occupied,  and  the  circumstances  under  which  the  agreement 
was  entered  into.     Orteb  ▼.  Cole,  (Mich.)  679. 

Z.  Implied  Promise  to  Pat  por  Services  —  Gratuitous  Services.— The  sim- 
ple fact  that  services  are  rendered  does  not  raise  a  liability  on  the  part  of  the 
person  for  whom  they  are  rendered,  even  though  done  at  his  re<][ne8t,  if  the 
circumstances  are  such  as  to  repel  the  inference  that  compensation  is  to  be 
made.  When  services  are  performed  from  kindly  motives,  and  with  charita- 
ble intentions,  the  law  will  not  imply  a  promise  to  compensate  for  them. 
Cicotte  V.  Church  of  St.  Anne,  (Mich.)  682. 

4.  Consideration  — Release  op  a  Previous  Agreement  to  Pat  Mokkt.— A 

release  of  a  sealed  agreement  to  pav  money  is  a  sufficient  consideration  for  a 
bond  between  the  same  parties,  with  less  onerous  provisions,  executed  to  take 
its  place.    Buee/iel  v.  Buechel,  (Wis.) 818. 

5.  Dbvisibilitt.— Where  A.  ^  B.  were  m  partnership  in  the  grocery  business,  and 

A.  sold  his  interest  in  the  business  to  B.  if  he  would  take  his  interest  in  cer- 
tain rooms  over  the  store  at  $100  per  year,  for  such  time  as  should  thereafter  be 
agreed  upon  with  the  owner  of  the  building,  for  certain  repairs  which  A.  had 
made  on  said  rooms,  and  the  time  was  afterwards  fixed  at  two  years.  Md,  that 
the  sale  of  the  interest  in  the  firm  and  the  leasehold  constituted  one  con- 
tract.    Conner  v.  Hingtgen,  (Neb.)  448. 

t.  Substantial  Compliance— Waiver.— H.  and  W.  entered  into  a  written  con- 
tract by  which  H.  agreed  to  dig  a  well  for  W.,  the  compensation  to  depend 
upon  the  quantity  of  water  procured,  the  measurements  to  be  made  in  the 
manner  provided  for  in  the  contract.  The  well  was  completed  and  the  water 
measured  by  H.,  but  not  in  strict  compliance  with  the  method  provided  for 
in  the  contract.  W.  was  not  present  at  such  measurement.  He  made  no 
measurement  himself,  and  never  sought  to  have  any  made.  The  measure^ 
ments  made  by  H.  showed  that  the  quantity  of  water  secured  was  equal  to  the 
imiount  required  by  the  contract.  Held,  that  the  failyre  of  W.  to  procure 
a.ny  measurements  to  be  made  was  a  waiver  of  that  part  of  the  contract, 
and  that  the  fact  that  the  measurement  was  not  made  in  strict  compliance 
with  the  contract  did  not  itself  constitute  a  defense.  Woodworth  v.  Hammond, 
(Neb.)  106. 

7.  Same.— In  such  case,  the  testimony  showing  a  substantial  compliance  with  the 
contract,  the  requisite  quantity  of  water  being  secured,  a  veraict  of  the  Juiy 
in  favor  of  H.  will  not  be  disturbed.    Id, 

fiee  Assumpsit.  1.  2;  Carriers;  Corporations,  2;  Counties,  10, 13;  Equnr,  5-8; 
Fire  Insurance,  1.  8;  Inpants:  Insane  Persons,  3;  Master  and  Servant, 
1,  2;  Municipal  Corporations,  22-31;  Parent  and  Child,  2;  Promissort 
Note,  2;  Schools  and  School-Districts,  &-7;  SPEcmo  Pbbfobmahci; 
Vendor  and  Vendee,  1-6. 

CONTRIBUTORY  NEOLIOENCE.    See  Master  aito  Sebyant,  4;  Kbgu- 
OENCE.  4-7;  Railroad  Companies,  5,  8,  9. 

CONVERSION.    See  Trover  and  Convebsios. 

CONVICTION.    See  Rape,  1-8. 

CORPORATIONS. 
Corporate  Sonde. 
1.  Bonds— Trust  Deed— Intervention— Guaranty.— A  bondholder,  who  is  se- 
cured by  a  deed  of  trust  on  certain  property,  and  also  by  personal  Ruaranty. 
intervenes  in  an  action  by  trustee  to  foreclose  said  trust  deed,  and  appeals 
from  a  decree  of  court  ordering  said  trustee  to  bid  in  the  property  for  benefit 
of  stoclthoIderB  at  foreclosure  sale.  It  appearing  that  sucn  a  foreclosure 
would  deprive  the  iutervenor  of  his  personal  security,  said  decree  is  reversed, 
and  upon  retrial  the  trustee  asks  leave  to  file  an  answer  to  petition  of  iuter- 
venor, and  also  to  amend  his  own  original  petition,  claiming,  among  other 
things,  that  intervenor  agreed  to  the  foreclosure  sale.  Held,  that  the  lower 
court  rightly  overruled  said  motion  to  file  pleadings,  as  bv  his  appeal  the  in- 
tervenor was  protesting  against  the  purchase  by  the  bondholders.  Sanxejfw. 
lotoa  City  Class  Co.,  (Iowa,)  747. 
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Contracts. 

3.  Contract— Construction.— Corporations,  whatever  may  be  their  character, 

are  placed  upon  the  same  footing,  in  regard  to  their  contracts  and  the  impli- 
cation upon  which  they  may  be  based,  as  natural  persons.  Oieotte  y.  Church 
of  Si.  Anne,  (Mich.)  682. 

Officers — Agents. 
8.  Opftcers— Powers— Mortgage.— In  the  absence  of  any  provision  to  the  con- 
trary, contained  in  the  charter  of  a  corporation,  it  will  be  presumed  that  its 
president,  secretary,  and  treasurer  have  the  authority  to  make  all  necessary 
contracts  in  transacting  the  ordinary  business  of  the  corporation,  within  the 
legitimate  scope,  object,  and  purposes  of  its  organization,  and  the  execution 
of  a  chattel  mortgage  of  the  property  of  the  corporation  for  the  purpose  of 
procuring  credit  is  an  exercise  oi  such  authority.  Eureka  Iron-works  v.  Bres- 
nahan,  (Mich.)  524. 

4.  Execution  of  Deed  —  Cobforatb  Seal  —  Presumption  of  Authority  of 

Officers. — A  deed  executed  by  the  president  and  secretary  of  a  corporation, 
and  bearing  the  impress  of  the  corporate  seal,  raises  the  presumption  that 
such  officers,  in  executing  the  instrument,  were  clothed  witn  authority  to  ex- 
ecute it.    Morse  v.  Beale,  (Iowa,)  461. 

5.  Fraudulent  Representation  to  Induce  Purchase  of  Stock.— A  party  is 

not  entitled  to  recover  damages  from  an  officer  of  a  corporation  for  fraudu- 
lently representing  the  value  of  stock,  unless  such  representations  were  relied 
on,  and  induced  plaintiff  to  purchase  such  stock,  and  he  must  prove  this  fact, 
as  weU  as  that  the  representations  were  knowingly  false.  Oee  y.  Mass,  (Iowa,) 
268. 

6.  Same— Estoppel.    That  plaintiff,  after  the  purchase  of  the  stock,  entered  the 

employment  of  the  corporation,  and  assisted  in  making  a  report  to  the  stock- 
holders showing  the  condition  of  the  corporation,  wiU  not  estop  him  from  de- 
nying the  truth  of  such  statement.    Id. 

7.  Same  —  Reasonable  Care  on  Part  of  Plaintiff.— Whether  plaintiff  acted 

with  reasonable  care  in  relying  on  the  representation  in  purchasing  the  stock. 
Is  a  question  for  the  Jury.    Id, 

8.  AuTHORiTT  OF  Agbnt.— Where  a  party  deals  with  a  corporation  in  good  faith, 

and  he  is  unaware  of  any  defect  or  other  irregularity  on  the  part  of  those  act- 
ing for  the  corporation,  and  there  is  nothing  to  excite  suspicion  of  such  de- 
fect or  irregularity,  the  corporation  is  bound  by  the  contract,  although  such 
defect  or  irregularity  in  fact  exists.  Oano  v.  Chicago  db  N,  W,  By,  Co.,  (Wis.) 
628. 
See  Execution,  1,  8;  Garnishment.  1;  Larceny  and  RscsiyiNO  Stolen  Goods, 
8;  Patents  for  Inventions,  2;  Railroad  Companisb;  Rbligioub  Socxbties; 
Subrogation. 

CORROBORATION.    See  Witness,  16. 

COSTS. 

When  and  Sow  Taxed, 

1.  JuBTicE  OF  Pbacih-Transfbr  OF  Cabe — CONTINUANCE.— Where  an  applica- 
tion for  a  change  of  place  of  trial  is  made  before  any  continuance  of  the 
case  has  been  granted,  costs  cannot  be  imposed  upon  the  applicant.  Brothers 
y.  WilHams,  (Wis.)  157.       * 

3.  Circuit  Court— Case  Removed  prom  Justice's  Court— Title  to  Real  Prop- 
BRTT. — ^The  party  at  whose  instance  a  cause  is  removed  from  a  justice's  court 
on  account  of  title  to  real  property  being  involved,  will  not,  in  all  cases,  be 
taxed  with  costs,  unless  his  title  is  necessarily  in  the  case,  or  successfully  ip- 
terposed  in  the  trial,  and  whether  he  is  or  is  not  successful  in  the  action. 
Laheau  v.  Labeau,  (Mich.)  861. 

8.  Replevin- Partial  Recovery  by  Plaintiff— Defendant's  Costs.- The 
defendant  in  replevin  may  recover  costs  in  an  action  when  there  is  a  verdict 
finding  in  favor  of  the  plaintiff  as  to  a  part  of  the  property  claimed,  and  in 
favor  of  the  defendant  as  to  the  remainder  of  the  property,  provided  the 
property  has  been  taken  and  delivered  to  the  plaintiff  under  the  writ  issued 
in  the  case,  and  the  part  of  the  property  to  which  the  defendant  is  entitled 
under  the  judgment  of  the  court  is  not  less  than  $60.  Lanyon  v.  Woodward, 
(Wis.)  887. 
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4.  AiocNDERa  Plbadikg.— A  party  amending  hie  pleading  will  be  required  to  par 

all  taxable  costs  ap  to  the  time  of  amending,  and  also  costs  for  opposing  the 
motion  to  amend.    Smith  t.  Dreggmi,  (Wis.)  817. 

5.  Faix^ure  to  Entbb  Judomsnt.— If  a  judgment  be  not  entered  and  perfected 

within  60  days  after  verdict  or  filing  of  findings  of  fact,  the  neglect  to  do  sols 
deemed  a  waiver  of  the  right  to  recover  costs.     Crocker  v.  Currier,  (Wis.)  835. 

6.  Taxing  Costs— Statutory  Construction.— The  party  who  finally  prevails  in 

a  snit^  and  recovers  final  judgment,  is  entitled  to  recover  his  costs;  and  in  case 
there  has  been  more  than  one  trial  the  party  who  finally  prevails  is  entitled 
to  recover  his  taxable  costs  of  each  trial;  but  costs  which  are  p^d  under  the 
order  of  the  court  during  the  progress  of  the  cause,  or  in  compliance  with 
any  statutory  requirement,  cannot  be  recovered  back  or  taxed  on  the  final 
disposition  of  the  case.    Jeffrey  v.  Hursh,  (Mich.)  7. 

7.  Costs  in  Supreme  Court.— Where  causes  are  talcen  to  the  supreme  court  by 

writ  of  error,  the  plaintiff  in  error,  in  case  final  judgment  is  entered  there  in 
his  favor,  is  entitled  to  tax  his  costs  in  that  court,  and  of  the  courts  below, 
including  therein  all  the  costs  which  he  is  entitled  to  recover.  If  the  judg- 
ment entered  in  the  supreme  court  is  not  final,  and  the  original  action  in  any 
form  is  still  to  go  on.  tne  costs  on  reversal  are  in  the  discretion  of  the  court, 
and  all  costs  not  disposed  of  by  the  special  order  or  direction  of  the  court 
must  abide  the  event  of  the  suit,  and  be  taxable  in  favor  of  the  party  recov- 
ering final  judgment.    Id. 

8.  What  Affidavit  to  Tax  Costs  should  Show.— Under  sections  9002,  W16. 

How.  St.,  an  afiidavit  to  tax  costs  should  contain  the  names  of  witnesses,  their 
place  of  residence,  the  number  of  days  in  attendance,  and  the  number  of  miles 
traveled,  and  show  that  the  witness  attended  as  a  witness,  and  for  the  par- 
pose  of  being  sworn  only.     Id. 

9.  Supplying  Defects  in  Bill. — ^Where  objections  are  made,  and  defects  pointed 

out,  it  is  the  duty  of  the  party  applying  to  tax  the  bill,  if  he  wishes  to  remedy 
the  defects,  either  to  apply  for  a  postponement  and  supply  the  defects  by  the 
adjourned  day,  or  withifraw  his  bill  and  make  a  new  application;  and  if  he 
fails  or  neglects  to  do  so,  it  will  be  too  late  after  the  taxation  to  do  so.  and 
the  items  objected  to  will  stand  rejected.    Id. 

10.  Appeal — Kecord,  Defective. — A  motion  to  retax  costs  because  they  were 
unnecessary  being  denied,  the  supreme  court  will  not  disturb  the  decision  be- 
low  when  the  record  does  not  disclose  the  extent  of  the  costs  claimed  to  be 
unnecessary.     TooJiey  v.  Lowell,  (Iowa,)  814. 

11.  Stenographer's  Fee  for  Transcript  of  Notes  —  When  Taxablb  as. — 
Under  section  6515,  How.  St.,  where  the  judffe  refuses  to  make  an  order  re- 
quiring the  official  stenographer  to  malce  and  file  a  copy  of  the  testimony  and 
proceedings  in  a  case,  and  yet  refuses  to  settle  a  bill  of  exceptions  without 
such  transcript,  the  party  appealing,  who  is  obliged  to  obtain  and  pay  for  it, 
is  entitled,  in  case  he  prevails  in  the  higher  court,  to  have  the  amount  sopaid 
taxed  as  a  legitimate  expenditure  in  the  case.    Bradford  v.  Vinton,  (Mich.)  2. 

See  Appeal,  14;  New  Trial,  %, 

COUNTER-CLAIM.    See  Bbt-Off  ahd  Couhtkr-Claoc. 

COUNTIES. 
OrgatmcOiim, 

1.  Attachino  Countieb— Taxes,  to  Whom  PAiD.^Where  an  unorganized  oonnty 

is  attached  to  an  organized  one,  for  election,  judicial,  and  revenue  purposes, 
and  the  proper  officers  of  the  organized  county  levy  taxes  upon  the  proper^ 
in  the  unorganized  one,  and  prior  to  the  time  such  taxes  become  due  the  un- 
organized county  becomes  organized  by  the  election  and  qualification  of  the 
5 roper  officers,  such  taxes  are  to  be  paid  to  the  treasurer  of  the  new  county. 
''remont,  E.  A  M,  V.  R.  Co.  v.  CourUy  of  Brown,  2»  N.  W.  Rep.  194,  adhered 
to.    Moree  v.  County  of  Hitchcock,  (Neb.)  687. 

2.  New  Counties— Duties  of  Clerk  as  to  Records.— It  is  the  duty  of  the  derk 

of  the  new  county  to  take  or  procure  a  transcript  of  all  deeds,  mortgages, 

Jiudgments,  and  liens  of  every  description,  upon  real  or  personal  propcurty, 
ying  and  being  in  the  newly-organized  county,    id. 
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3.  Rehoyal  ov  Countt-Sbat  —  Profristabt  Rtghts.— When  land  is  dedicated 
for  a  county-seat,  the  county  becomes  the  statutory  trustee  for  the  purposes 
declared,  and  has  no  beneficial  title  except  so  far  as  such  purposes  are  county 
purposes.  The  fee  is  merely  ancillary  to  the  trust,  and  wnen  the  county-seat 
18  removed,  the  county  ceases  to  have  any  proprietary  rights  under  the  dedi- 
cation. Morse,  J.,  dissents;  Supertfisors  of  Kent  Oo,  v.  C%V  of  Grand  Bapids, 
(Mich.)  888. 

-4.  Limitation  of  Actions— Advebsb  Possession.— After  an  adverse  possession 
and  claim  of  nearly  80  years,  in  land  formerly  held  as  a  county-seat,  it  is  too 
late  for  the  county  to  invoke  the  aid  of  equity  to  reclaim  the  land.    Id. 

Offl€er$—-Power$^LUihilUy^8alary, 

K.  County  Commissioneb— Residbnce. — A  county  commissioner  must  continue 
to  reside  in  the  district  from  which  he  was  elected,  and  his  removal  from  the 
district,  although  he  remains  in  the  county,  vacates  the  office.  8UUe  v.  SHr- 
ting,  (Neb.)  728. 

41.  Vacancy— Election  Notice- Failure  to  Post.— Where  a  vacancy  occurs  in 
the  office  of  county  commissioner  more  than  80  days  before  a  general  election, 
it  is  to  be  filled  thereat;  and  the  failure  of  the  countv  clerk  to  call  attention 
to  such  vacancy  in  the  election  notices  posted  by  him,  where  the  fact  is 
generally  known  and  acted  on  by  the  voters  of  the  county,  will  not  invalidate 
the  votes  cast  to  fill  said  vacancy.    Id, 

'7*  Imtbachment  —  Ouster — Mandamus.  —  Where  the  county  board,  upon  com- 
plaint and  a  hearing  thereon,  removes  a  county  officer  from  office,  renders 
judgment  of  ouster,  and  appoints  a  successor,  who  qualified  in  accordance 
with  the  provisions  of  law,  and  demands  possession  of  the  office,  books, 
records,  etc.,  and  such  demand  is  refused,  manda7ntu  is  the  proper  remedy  to 
compel  the  removed  official  to  surrender  such  office.  StcUe  v.  Meeker,  (Neb.) 
427. 

B.  Vacancies— "Suspended.**— County  boards  have  authority  to  fill  vacancies  in 
all  county  offices.  Where  an  officer  of  court  is  merely  suspended,  it  is  the 
duty  of  the  court  of  which  he  is  such  officer  to  "supply  his  place  by  appoint- 
ment for  the  term**  of  such  court.  The  word  "suspended,"  in  section  9  of 
article  2  of  chapter  18  of  the  Compiled  Statutes,  is  not  synonymous  with  the 
word  "removed"  in  section  7  of  the  same  article.    Id, 

1>.  Impeachment — Supersedeas.— Where  a  county  officer  has  been  removed  from 
office  by  the  county  board  for  official  misconduct,  and  proceedings  in  error 
'have  been  taken  in  the  district  court  for  the  purpose  of  having  the  judgment 
of  removal  reviewed,  the  filing  of  a  e^/persedsa^  bond  does  not  supersede  the 
judgment  of  removal  so  as  to  entitle  the  incumbent  to  retain  the  office  pend- 
ing the  proceedings  in  error.  The  law  makes  no  provision  for  staying  such 
Juagment  by  the  execution  of  such  bond.    Id. 

10.  Supplies  —  Letting  op  Contract.  — In  procuring  the  supplies  for  a  county 
mentioned  in  section  149  of  chapter  18  oi  the  Compiled  Statutes,  where  the 
cost  exceeds  $200,  it  is  the  duty  of  the  county  board,  after  due  notice,  to  let 
the  contract  to  the  lowest  bidder  that  can  give  adec^uate  security  for  the  per- 
formance of  the  agreement,  and  there  is  no  authority  to  let  such  contracts  In 
any  other  way.    State  v.  Board  of  Go.  Corners  of  Saline  Co.,  (Neb.)  122. 

11.  Rejection  of  Bids.— The  county  board  may  reject  all  bids  for  such  supplies, 
but  upon  doing  so  it  is  the  duty  to  again  advertise  for  the  furnishing  of  sup- 
plies.   Id. 

12.  Mandamus  by  Lowest  Bidder.  —  In  the  absence  of  fraud,  where  the  board 
rejects  all  bids,  the  lowest  bidder  cannot  compel  the  awarding  of  the  contract 
to  himself.    Id. 

18.  Right  of  Tax-Payer. — A  tax-payer,  in  a  proper  case,  may  compel  the  county 
board  to  take  the  necessary  steps  to  let  contracts  for  supplies  to  the  lowest 
bidder.    Id. 

14.  Mandamus— Private  Citizen— Mibfeasino  Officer. — ^Amere  tax-payer  can- 
not, in  the  first  instance  at  least,  institute  proceedings  against  the  county 
clerk  of  the  countj  to  which  the  new  county  was  attached,  to  compel  him  to 
furnish  a  transcript  of  deeds,  mortgages,  judgments,  etc.  State  v.  Sovereign, 
17  Neb.  178;  8.  C.  22  N.  W.  Rep.  858.    Morsev.  County  of  Hitchcock,  (Neb.)  687. 
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15.  County  Auditor— Suit  on  Bond.— Where  a  county  auditor,  without  legal 
authority,  cancels  a  mortgage  of  record,  and  surrenders  the  note  secnired 
thereby,  given  in  consideration  of  money  belonging  to  the  school  fund  which 
had  been  loaned,  under  section  1860  of  the  Code  an  action  may  be  maintained 
in  the  name  of  the  county  on  the  bond  of  such  auditor.  County  of  MadUany. 
Tuto:*,  (Iowa,)  487. 

16.  County  Attorney's  Salary.- Under  Gen.  St.  1878,  c.  7.  §  8,  the  salary  of  a 
county  attorney,  as  fixed  by  the  county  board,  is  not  thereafter  subject  to  re- 
vision by  such  board  during  his  official  term.  Mitchell,  J.,  dissenting. 
Hawkins  v.  WaikvM,  (Minn.)  65. 

Bee  Banks  and  Banking,  1-4. 

COURTS. 
TeriM    Rules  of  Decision. 

1.  Extra  Jury  Term  of  Circuit  Court  in  Winnebago  County— Lawb  1885, 

Ch.  184,  Rev.  St.  1878,  §  2426.— The  circuit  Judge  may  appoint  an  extra  Juiy 
term  of  the  circuit  court  of  Winnebago  county  at  one  of  the  special  terms 
fixed  by  the  legislature.     Schreiery.  Muwaukee,  L.  S.  <fe  TT.  By.  Co.,  (Wis.)  167. 

2.  Decisions  on  Appeal — Force  as  Authorities.- The  rulings  of  a  oonrt  of 

final  appellate  jurisdiction  in  a  given  case  become  the  law  of  the  caae  in  all 
future  trials.     Mlis  v.  8taU  Ins.  Co.,  (Iowa,)  762. 

8.  Adjudicated  Points  of  Law  —  Substantial  Character.— A  point  of  law 
once  adiudicated  by  the  supreme  court  is  final,  and,  upon  its  representation 
a  second  time,  the  first  adjudication  is  not  to  be  changed  merely  because  of  a 
new  or  more  ingenious  argument  being  offered  by  the  party  advocating  the 
change.     Id. 

4.  Second  Appeal — Res  Adjudicata. — ^Where  a  case  has  been  once  appealed  to 
this  court,  and  upon  a  second  appeal  it  comes  up  on  substantially  the  same 
evidence,  the  former  judgment  is  res  adjudicata  on  the  questions  presented. 
The  judges  who  dissented  on  the  first  appeal  are  also  bound  thereby,  and  con- 
cur in  the  present  affirmance.     Qa7M>  v.  Chicago  <ft  N.  W.  By.  Co.,  (Wis.)  838. 

Jurisdiction. 
6.  Presumptions.— Legal  presumptions  are  In  favor  of  the  regularity  of  the 

firoceedings  of  courts  established  by  law  in  matters  over  which  they  have 
urisdiction.     Van  Sant  v.  Butler,  (Neb.)  299. 
t.  United  States  Courts- Intoxicating  Liquors,  Sale  of.— The  regulation 
of  the  sale  of  intoxicating  liquor  is  a  question  for  state  courts,  the  federal 
courts  having  no  jurisdiction.    Lemon  v.  Wagner,  (Iowa,)  814. 
fiee  Executors  and  Administrators.  2,  8.  9;  Receiver;  Referbncs;  Rs- 
XOYAL  OF  Cause  from  State  to  United  States  Court. 

CRIMINAL  LAW. 

Complaint— Indictment. 

1.  Complaint— Surplusage  —  Collateral  Attack.— A  complaint  charging  the 
commission  of  misdemeanor  under  the  criminal  law  of  the  state  will  be  held 
sufficient,  when  collaterally  assailed,  if  it  contains  sufficient  to  show  a  viola- 
tion of  law,  and  will  not  be  held  to  be  vitiated  because  it  contains  surplusage 
or  redundant  matter.     Ex  parte  Afaule,  (Neb.)  119. 

1^.  Indictment  —  Filing  Minutes  of  Evidence. — The  filing  of  the  minutes  of 
the  testimony  on  which  an  indictment  is  found  need  not  be  indorsed  on  the 
back  of  the  indictment.  When  thev  are  delivered  to  and  received  by  the  clerk 
of  the  court  they  are  filed  within  the  meaning  of  the  statute.  State  y.  Briags, 
(Iowa,)  358. 

Trial 

8.  Witness'  Name  on  Indictment.— Where  the  examination  of  a  witness  is  ob- 
jected to  on  the  ground  that  it  did  not  appear  that  he  had  been  before  the 
grand  jury,  it  is  the  duty  of  the  court  to  aetermine  from  the  indictment,  and 
the  minutes  of  the  evidence,  whether  the  facts  are  such  as  to  entitle  the  state 
to  examine  him.     State  v.  Briggs,  (Iowa,)  858. 

4  Evidence  Rejected  must  be  Offered.- Where  a  question  is  asked  a  wit- 
ness, to  which  obiection  is  made,  which  is  sustainea,  the  party  desiring  the 
evidence  must  offer  to  prove  the  facts  sought  to  be  introduced  in  evidence. 
MatUiews  v.  State,  (Neb.)  234. 
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5.  OoMPETBWCT  OF  WITNESSES.— The  State,  in  rebuttal,  is  not  limited  to  the  wit- 

nesses who  were  examined  before  the  grand  Jury,  or  of  whose  introduction 
the  notice  prescribed  by  statute  had  been  given.    State  v.  Ewers,  (Iowa,)  781. 

6.  Alibi— BuBDBN  of  Pboof.— In  a  criminal  case  the  burden  of  proof  is  upon  the 

defendant  to  prove  an  alibi.    Heed,  J.,  and  Adams,  C.  J.,  dissent.    Id. 

7.  Evidence— Plea  of   Guilty   Entered   at   Preliminary  Examination. — 

Where,  on  his  preliminary  examination,  the  accused  has,  in  answer  to  a  ques- 
tion by  the  magistrate,  after  reading  the  information  to  him,  as  to  what  plea 
he  desired  to  enter,  said  that  he  desired  to  plead  guilty  to  the  charge,  such 
plea  must  be  regarded  as  an  admission  of  his  guilt.    Jinate  v.  Briggs,  (Iowa,) 

SenteTiee—PunisJiment, 

8.  Misdemeanor— Punishment  by  County  Judge  by  Imprisonment.— Where  a 

defendant  is  arrested  upon  a  complaint  filed  with  the  county  judge  charging 
misdemeanor,  and  such  defendant  upon  arraignment  before  such  judge  pleads 
ffuilty  to  the  charge  preferred,  the  county  judge  has  authority,  under  section 
818  of  the  Criminal  Code,  to  render  judgment  of  conviction  within  his  juris- 
diction, and  enforce  the  same  by  imprisonment,  as  in  other  cases  of  a  con- 
viction of  misdemeanor.  Ex  parte  Maule,  (Neb.)  119. 
0.  Mittimus  to  Cell  of  Jail— H.\bea8  Corpus.— In  such  case,  where  the  mit- 
timus  correctly  recites  the  judgment,  but  commands  the  jailer  to  receive  the 
defendant  into  the  cell  of  the  common  jail  of  the  county,  but  there  is  no  al- 
legation in  the  petition  for  habeas  corpus  that  he  is  imprisoned  in  a  cell,  or 
otherwise  than  prisoners  are  ordinarilv  confined,  a  writ  of  7iabeas  carpus  will 
not  issue,  the  confinement  not  being  shown  to  be  alleged.    Id. 

10.  Cumulative  Sentences  for  Felonies.— Where  a  party,  sentenceil  for  one 
felony  to  12  years'  imprisonment,  (the  prison  authorities  having  the  power  to 
shorten  the  term  for  good  conduct,)  is  also  sentenced  for  another  felony  to  a 
term  of  three  years  from  and  after  the  expiration  of  the  term  of  twelve 
▼ears'  sentence  this  day  imposed,  **  the  secona  sentence  is  too  uncertain  and 
indefinite  as  to  the  time  of  its  commencement,  and,  in  the  absence  of  statute,, 
cannot  be  upheld.    Lamphere's  Oase,  (Mich.)  8S2. 

11.  Imprisonment,  whbn  Tbbm  Rbducss^Habbas  Corpitb.— Defendant  waace::- 
tenced  to  pav  $100  fine  and  to  be  imprisoned  until  the  fine  be  paid,  not  ex- 
ceeding 80  oays.  After  he  had  been  imprisoned  he  paid  $25  upon  the  fine^ 
and  claimed  a  reduction  of  his  term,  ffeld,  the  term  of  the  imprisonment 
was  for  the  whole  term,  and  a  writ  of  habeas  carpus  denied.  Galles  v.  WUcax, 
(Iowa,)  816. 

IS.  Partial  Postponement  of  Sentence.— A  party  upon  conviction  may  not  ba 
given  a  partial  sentence,  and  ordered  to  present  himself  at  a  future  day  to  re- 
ceive the  remainder  of  the  full  sentence  determined  upon.  People  t.  Feiker, 
(Mich.)  869. 

ITev  Trial 

18.  Newlt-Dibcoyered  Evidence.- Newlv-discovered  evidence  that  is  merely 
cumulative  is  not  ground  for  a  new  trial.     State  v.  Oleason,  (Iowa,)  785. 

Appeal, 

14.  Unfrejudicial  Errors. — ^A  judgment  will  not  be  reversed  for  errors  occur- 
ring at  the  trial  unless  such  errors  are  to  the  prejudice  of  the  party  complain* 
ing.    ffutchinson  v.  State,  (Neb.)  118. 

15.  Evidence  to  Sustain  Verdict.— A  judgment  will  not  be  reversed  upon 
the  ground  that  the  verdict  is  against  the  weight  of  evidence  where  the  testi- 
mony is  conflicting,  if  there  is  sufiicient  testimony  to  sustain  the  verdict.    Id, 

0ee  Adultery;  Assault  and  Battery,  8;  Bastardy;  Burglary;  Chattbz* 
Mortgage,  9;  Evidence.  15, 17;  Forgery;  Habeas  Corpus;  Homicidb;  In- 
cest; Justice  of  the  Peace,  4;  Larceny  and  Receiving  Stolen  Goods; 
Rafb;  Wager,  8;  Ways,  9. 

CROPS.    See  Landlord  and  Tenant,  2,  8. 

CROSS-BILL.    See  Equity,  11-16. 

CROSS-EXAMINATION.    See  Assault  and  Battery,  1,  8. 

CROSSING.    See  Railroad  Companies,  8,  6,  8,  0. 
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CRUELTY  TO  AKIMALS.    See  Andcalb,  4,  5. 
CUinJLATIVE  SENTENCE.    See  Cmmikai.  Law,  10. 

DAMAGES.  See  Animals,  2;  Husband  and  Wife,  d;  Injunction  10;  Ihtoxi- 
OATiNa  LiquoRs,  8,  9;  Loos  and  Loooing,  2;  Malicious  Pbosbcution,  4; 
Municipal  Corporations,  84;  Negligence,  9;  New  Trial,  JW5;  Patkhtb 
FOB  Inventions,  8;  Replevin,  6-8;  Sheriff,  3;  Trial,  30,  31;  Yxndor  and 
Vendee,  7;  Wats,  6,  7. 

DEATH.    See  Action  or  Suit,  3;  Negligence,  8,  0. 

DEBTOR  AND  CREDITOR.    See  Assignbcent  for  Benefit  of  Cbbdttobs; 
Bankruptcy;  Fraudulent  Conveyances;  Insolvency;  Sale,  1. 

DECEDENTS'  ESTATES.    See  Executors  and  Adminibtratobs;  Wiua. 

DECLARATIONS.    See  Evidence,  16;  Witnbss,  15-17. 

DECREE.    See  Equity.  18-30. 

DEDICATION.    See  Ways,  1^. 

DEED. 

1.  Dblivbry— Evidence.— Delivery  of  deed  held  not  proven.  Oroa  r.  BamsH, 
(Wis.)  165. 

J.  Notary's  Certificate  —  Evidence  —  Effect. —The  notary's  certificate  ap- 
pended to  a  deed  is  evidence  of  the  formal  execation  of  the  instrument,  bat 
the  title  may  pass  without  it.     Morne  v.  Beale,  (Iowa,)  461. 

Bee  Assignment  for  Benefit  of  Creditors,  1;  Corporations,  4;  Easbmeht; 
Evidence.  1;  Fraud,  3,  6;  Husband  and  Wife,  5;  Infants;  Insane  Per- 
•OKs,  3;  Mortgage;  Taxation,  17;  Waters  and  Water-Coursbs.  8. 

DEFACING  HIGHWAY.    See  Wats,  9. 

DEFAULT.    See  Judgment,  1. 

DEFEASANCE.    See  Mortgage,  1,  3. 

DELIVERY.    See  Deed,  1. 

DEMURRER.    See  Equrrv,  17;  Mandamus,  6,  7;  Pleading,  8. 

DEPOSITIONS. 

1.  SsonoN  7475,  How.  St.— The  statute  (section  7475,  How.  St.)  providing  for  the 
taking  of  depositions  to  be  used  as  evidence  in  a  case  Is  in  aerogation  of  the 
common  law,  and  must  be  strictly  pursued.     Thompson  v.  Clay,  (Mich.)  6fM>. 

%  Notice  TO  Take  Deposition— Service.— The  law  does  not  require  the  copy 
of  the  notice  to  take  depositions  to  be  served  bv  an  officer,  or  bv  the  party  or 
his  attorney,  nor  does  it  require  the  copy  to  be  verified.  Cotton  v.  Bwert, 
(Mich.)  520. 

t.  Fact  of  Publication— Evidence— Newspaper.— It  is  competent  to  show  the 
fact  of  publication  by  the  introduction  of  the  published  papers  containing  the 
notice  or  order.    Id, 

See  Appeal,  11,  18;  Witness,  8,  9. 

DEPOSITS.    See  Banks  and  Banking,  1-4. 

DEPOTS.    See  Railroad  Companies,  1, 3. 

DESCRIPTION  OF  PROPERTY.    See  Chattel  Mortgage,  W. 

DES  MOINES  CITY.    See  Municipal  Corporations,  a-10,  SSl 

DEVISE.    See  Will. 

DIRECTING  VERDICT.    See  Trial,  «. 
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DISCHARGE,    flee  Bakkbuptot;  iNsoLYSiroT,  6;  Pbikcipal  akd  STmsTT,  4-41. 

DISSOLUTION.    Bee  Paktnbb8Hip,  4. 

DI8TRIBUTI0K  OF  EBTATS.    See  Ezeoutors  A2n>  ADMimBT&ATOBS. 

DIVORCE.    See  Hubbahd  akd  Wifb,  6-10. 

DOCUMENTARY  EVIDENCE.    See  Evidence,  1-5. 

DOWER. 

1.  SnBcncBinv— AanoN  bt  Absionee—Expbess  Statute  Law.— There  is  no  ez- 

Sress  authority  given  by  the  statute  to  an  assignee  or  grantee  of  a  widow's 
ower  to  bring  an  action  of  ejectment.  OalbraUh  v.  Fleming,  (Mich.) 588. 
t.  Implication  of  the  Statctb.— The  statute  of  ejectment  forbids,  by  neces- 
sary implication,  the  use  of  the  action  to  recover  unassigned  dower  by  any 
person  other  than  the  widow.  Id, 
8.  a!b8I0nee&— Right  to  Sue  in  Theib  Own  Name.— The  legislature  did  not  in- 
tend that  the  statute  empowering  assignees  to  sue  in  their  own  names  should 
apply  in  the  case  of  an  assignment  by  a  widow  of  her  dower.    Id. 

See  Will,  4. 

DRAFT.    See  Wabehouseman.  2. 

DRAINS.    See  Municipal  Cobfobations,  17. 

DUBUQUE  CITY.    See  Municipal  Cobpobations,  1«. 

DYING  DECLARATIONS.    See  Evidence,  17. 

EASEMENT. 

DnooNTiNUOUS  Easement— Right  op  Way. — Continuous  easements  pass,  on  the 
severance  of  tenements,  as  appurtenances;  but  a  right  of  way  does  not,  unless 
the  grantor  in  the  conveyance  uses  language  sufficient  to  create  the  easement 
de  novoy  or  because  its  use  is  absolutely  necessary  to  the  enjoyment  of  the 
premises  conveyed.  Morgan  v.  Meuih,  (Mich.)  509. 
See  Wats,  10-14. 

EJECTMENT. 

1.  Declabation— Tenube.— The  action  of  ejectment  in  Michigan  is  regulated  by 
statute,  and,  of  the  statutes  regulating  the  action,  section  7794  is  to  be  read 
in  connection  with  section  7797,  How.  St.,  in  providing  how  the  plaintiff 
must  set  forth,  in  his  declaration,  the  character  and  extent  of  his  tenure. 
Qoqdall  v.  Henkel,  (Mich.)  556. 

SL  Evidence  Sufficient  to  Base  Right  to  Sue.— Evidence  that  the  defendant 
had  a  tax  deed  of  the  property,  had  put  it  on  record,  and  claimed  an  interest 
in  the  premises  under  it,  which  he  refused  to  release  to  plaintiff  when  re- 

auested,  was  sufficient  to  enable  the  plaintiff  to  maintain  ejectment,  when 
tie  land  was  wholly  unimproved,  unienced,  uncultivated,  and  unoccupied. 
JEMnmiUer  v.  Hatheway,  (Mich.)  558. 

See  Doweb,  1,  2. 

SLECTION.    See  Counties,  5;  Municipal  Cobpobations,  18;  Will,  8,  4. 

ELEVATOR  RECEIPT.    See  Wabehouseman,  1. 

EMANCIPATION.    See  Pabent  and  Child,  1. 

EMBEZZLEMENT.    See  Laboeny  and  Receiving  Stolen  Goods,  1^ 

EQUITY. 
Jurudietion, 
1.  Rights  Aotionablb  at  Law.— The  remedy  at  law  must  be  sought  to  the  ex- 
clusion of  proceedings  in  equitv  only  in  those  cases  where  the  rights  of  the 
parties  spring  from  legal  duties  and  legal  obligations.     Oodfrey  v.  WkUe^ 
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2.  Partition  of  Personal  Property. — Courts  of  equity  have  exclasive  juris- 
diction in  suits  for  the  partition  of  personal  property.    Id. 

8.  AcoouNTiNO— When  Rbquisitb  before  Partitioh.— It  is  only  when  a  part- 
nership relation  between  the  parties  subsists  as  to  the  property  sought  to  be 
partitioned,  or  there  is  some  agreement,  express  or  implied,  between  them, 
that  an  accounting  shall  be  had  hefore  a  division  of  the  property  can  be  made. 
Id. 

4.  Chattel  Mortgages— Cancellation  Induced  by  Fraudulent  Representa- 

tions.—Where  a  mortgage  ona  stoclc  of  goods  belonging  to  a  failing  debtor  is 
released  on  the  representation  that  the  stock  is  worth  a  given  amount,  and  an 
attachment  sued  out  on  the  same,  and  it  is  afterwards  learned  that  the  stock 
of  goods  is  not  worth  to  exceed  one-half  the  amount  they  were  represented 
to  be  worth  by  the  debtor,  the  release  will  not  be  canceled  on  the  ground  that 
it  was  procured  by.  false  and  fraudulent  representations.  Moffman  y.  WHAsim, 
(Iowa,)  488  .♦ 

5.  Contract— Cancellation  and  Rbcission  by  Courts,  when  Proper.— Tlic 

courts  will  interfere  to  cancel  or  rescind  an  executed  contract  which  was 
founded  in  a  mutual  mistake  only  when  it  is  made  reasonably  to  appear 
that  the  party  seeking  relief  will,  unless  such  relief  is  granted,  sustain  an  injury 
for  which  he  would  nave  no  adequate  remedy  at  law.  Mbr$e  v.  BecUe,  (Iowa,) 
461. 

6.  Reformation  of  Contract— Intention  of  Parties.- The  proposition  which 

lies  at  the  foundation  of  every  suit  to  r^9rm  a  written  contract  is  that  the 
court  cannot  make  such  a  contract  as  it  thinks  the  parties  ought  to  have  made, 
or  would  have  made,  if  better  informed,  but  merely  makes  it  what  the  parties 
intended  it  to  be.  St.  Anthony  Falls  Water-potcer  Co,  v.  Merriman,  (Minn.) 
199. 

7.  Meeting  of  Minds  of  Contracting  Parties.— Every  reformation  of  a  con- 

tract by  the  court  presupposes  that  there  has  been  an  agreement  actually 
made,— a  meeting  of  the  minds  of  the  parties  as  to  the  terms  of  the  contract, 
— but  which  for  some  cause  they  have  failed  to  fully  or  correctly  express  in 
the  writing;  and  the  burden  is  upon  the  party  asking  the  reformation  to  prove 
both  that  there  was  this  agreement  and  that  the  writing  deviates  from  it.  In 
such  a  case  the  court  merely  reforms  it  so  as  to  correctly  express  the  actual 
agreement  of  the  parties.    Id. 

8.  Reformation  Refused.— Upon  the  facts  found  in  this  case  there  is  no  such 

antecedent  agreement  to  which  the  writing  can  be  conformed.  There  is  no 
finding  that  mere  was  any  meeting  of  the  minds  of  the  parties,  or  any  agree- 
ment actually  entered  into,  or  any  intention  or  mutual  understanding  of  the 
parties  that  plaintiff  should  deed  any  other  or  greater  amount  of  water-power 
than  that  actually  expressed  in  the  deed,  to-wit,  ''fifty  cubic  feet  per  second.  ^ 
In  the  absence  of  any  such  agreement,  intention,  or  understanding,  the  mere 
fact  that  both  parties  mistakenly  believe  that  the  amount  specified  was  ample 
to  operate  all  the  machinery  of  a. certain  mill,  and,  but  for  that  belief,  would 
not  nave  made  the  contract  which  they  did,  furnishes  no  ground  for  reform- 
ing the  deed  so  as  to  convey  sufficient  water-power  for  that  purpose.    Id. 

9.  Cloud  on  Title — Execution  Sale.— An  execution  sale  of  the  land  upon  a 

Judgment  against  him.  and  the  issue  of  a  certificate  of  sale  thereupon,  create 
a  cloud  upon  the  grantor's  title,  to  remove  which  the  customary  equitable 
action  may  be  maintained.    Butman  v.  James,  (Minn.)  86. 

Pleading — Practice. 

10.  Petition — Prayer  for  Relief — What  Relief  to  be  Granted.— Relief 
cannot  be  granted  by  a  decree  which  is  not  specially  prayed  for,  or  is  within 
the  contemplation  of  a  general  prayer  for  relief.  Johnson  v.  Manit,  (Iowa.) 
467. 

11.  Cross-Bill— Answer  —  Rule  128— Effect  upon  Rights  of  Defendant.— 

It  is  not  the  intention  of  chancery  rule  123  (allowing  an  answer  to  take  the 
place  of  a  cross-bill)  to  deprive  a  party  of  any  of  his  substantial  rights  secured 
to  him  by  resort  to  a  cross-bill,  but  to  preserve  to  him  all  the  benefits  to  be 
derived  from  a  crossbill,  by  stating  tne  substance  thereof  in  the  answer. 
Harkley  v.  Mack,  (Mich.)  871. 
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13.  Effect  upon  Rights  of  Ck)MPLAiKANT.— The  effert  of  chancery  rule  '12l?  is 
not  to  deprive  the  complainant  of  any  rights  in  pleading  after  the  answer  has 
been  filed,  that  he  would  hare  had  in  case  there  had  been  filed  a  cross-bill 
instead  of  such  answer.    Jd, 

18.  Filing  of  Answbb  before  Adoption  of  Rule  128.— Chancery  rule  123  has 
no  application  to  cases  where  the  answer  has  been  filed  before  the  said  rule 
was  adopted  into  the  practice  of  the  courts.    Id, 

14.  Answer  in  Lieu  of  Cross-Bill  —  Matters  Occurring  after  Original 
Bill  Filed. — An  amendment  of  the  answer,  so  as  to  make  it  conform  to  the 
nature  of  a  cross-bill,  and  conUining  matters  occurring  after  the  filing  of  the 
bill  of  complaint,  cannot  be  allowed.    Id, 

15.  What  Matters  Sustain  Cbobs-Bill.— A  cross-bill  can  be  sustained  only  on 
matters  growing  out  of  the  original  bill  and  embraced  in  it.    Id, 

lO.  Cross-Bill  bt  Sheriff.— There  is  no  case  where  a  sheriff  can  file  a  cross-bill 
to  aid  his  execution  or  enforce  a  claim.  Such  right  belongs  to  the  creditor, 
or  some  one  in  his  behalf.    Id. 

17.  Original  Pi.ba  after  Amendment  of  Bill— Demurrer.— Although,  under 
some  circumstances,  by  amending  a  bill  in  equity  the  complainant  may  have 
tacitly  admitted  the  plea  of  defendant  theretofore  filed,  the  amended  bill, 
standing  in  the  place  of  a  new  one,  is  not  answered  by  that  plea,  and  if  de- 
fendant then  demurs  the  case  stands  as  if  no  plea  had  ever  been  filed.  Tomp- 
kins T.  BoUuier,  (Mich.)  661. 

Decree. 

18.  Enrollment— It  is  not  until  the  papers  are  attached  together,  and  the  re- 
quired certificate  of  the  register  under  the  seal  of  the  court  annexed,  and 
filed  in  his  office,  that  the  decree  and  proceedings  are  deemed  to  be  enrolled. 
L(w  V.  Kaiamatoo  Circuit  Judge,  (Mich.)  877. 

19.  Decree  pro  Confesso  —  Non-Afpbarance  of  Defendant  — Affidavit. — 
It  is  desirable,  but  not  essential,  to  file  an  affidavit  of  non-appearance  before 
proceeding  to  enter  defendant's  non-appearance,  and  taking  the  bill  as  con- 
lessed.    Jfd, 

20.  Service— Incorrect  Copy— Laches  of  Dependant— Objection  after  De- 
cree.— A  defendant,  to  whom  the  correct  subpoena  has  been  shown  by  the 
sheriff,  though  by  mistake  an  incorrect  copy  left,  wherein  the  return-dav  is 
not  properly  stated,  may  not,  while  knowing  the  true  state  of  the  case,  allow 
the  proceeaings  against  him  to  proceed,  and  then,  after  a  year  has  passed, 
and  a  decree  has  been  rendered  against  him,  have  such  decree  vacated  on  the 
technical  ground  of  a  lack  of  proper  service  of  subpoena.    Id. 

See  Action  OR  Suit,  1;  Appeal,  12-14;  Fraud;  Injunction;  Receiver;  Specific 

Performance. 

ERROR. 

Writ  Lies  When, 

1.  pROGESDiNO  after  JUDGMENT.— A  proceeding  by  the  sheriff  afterjudgment 
was  perfected  cannot  be  taken  advantage  of  by  writ  of  error.  Suehcoek  v. 
ffahn,  (Mich.)  800. 

9.  Interlocutort  Jl^dgmbnt. — Where  a  judgment  of  a  justice  of  the  peace,  or 
county  judge,  is  taken  on  error  to  the  district  court,  and  reversed,  and  the 
original  case  retained  for  trial  in  that  court,  such  judgment  of  reversal  is  a 
final  Judgment  and  may  be  reviewed  by  the  supreme  court  without  waiting 
for  the  final  disposition  of  the  original  case  in  the  district  court.  Banks  v. 
Uta,  6  Neb.  240.     TooiU  v.  Jones,  (Neb.)  685. 

Practiee  BeUno— Record, 

8.  Assignment  of  Error- Verdict  (contrary  to  Law.-^Au  assignment  of  error 
that  the  verdict  is  contrary  to  law  as  given  by  the  court  is  too  general.  Wood 
v.  ffoOoweU,  (Iowa,)  268. 

4.  BviDBNCB— Offer  of  Proof.— In  order  to  predicate  error  upon  the  sustaining 
by  the  court  of  an  objection  to  a  question  propounded  to  a  partv's  own  wit- 
ness, the  party  must  make  an  offer  to  prove  the  fact  or  facts  sought  to  be  elic- 
ited by  the  question.    Masters  v.  Marsh,  (Neb.)  488. 
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JhraeHc$  Above— Judgment 

5.  Kon-Reteb8iblb  Esbob— Fayoiulble  to  PLAnmFF.— An  error  in  faTor  of 

the  plaintiff  in  error  is  not  cause  for  reversing  a  Judgment.  Siaugh  t.  St^am, 
(Neb.)  445. 

6.  Evidence— Refusal  to  Admit— Subsequent  Admission.— An  erroneous  re- 

fusal by  the  court  to  admit  certain  evidence  is  rectified  by  a  subsequent  ad- 
mission of  the  evidence.    Kendriek  v.  Tfnole,  (Mich.)  567. 

7.  Evidence  Sufficient  to  Sustain  Ybbdict.— For  reasons  set  out  at  length 

in  the  opinion,  TUId,  that  there  was  evidence  before  the  Jury  to  suaiain  their 
verdict.    Hooper  v.  Brouming,  (Neb.)  419. 
Bee  Appeal;  Husband  and  Wife,  8;  Rbfebbngb.  1,  4;  Rbfobt  and  Cabm 

Made. 

ESCAPE.    See  Evidence,  15. 

ESTATE.    See  Will,  8. 

ESTATES  OF  DECEDENTS.    See  Exbcutobs  and  ADMiNisTRATOiia;  Will. 

ESTOPPEL. 
Judgment 
1.  JuDOMSNTS  oNiMebitb  IN  FoRMEB  SuiT. — To  Constitute  a  bar  to  a  aecond 
action,  a  former  suit  involving  the  same  subject-matter  or  cause  of  action 
must  have  been  determined  upon  the  merits.    Andrews  v.  School-diairiet  No.  4 
of  Otter  TaU  Co,,  (Minn.)  808. 

3.  Judgment  on  Dismissal. — Judgment  in  favor  of  defendant  upon  a  dismissal 

of  a  former  action  before  final  submission  Is  a  final  determination  of  the  par 
ticular  suit,  but  not  upon  the  merits.    Id. 

8.  Aidbb  ob  Explanation  bt  Recobd. — Such  Judgment,  if  not  strictly  in  proper 

form,  may  be  aided  or  explained  by  other  parts  of  the  record  not  inconsistent 
therewith,  in  determining  what  disposition  of  the  case  was  actually  made.  Id. 

4.  Judgment— Res  Ad  judicata. — In  order  to  constitute  a  former  adjudication 

which  can  be  pleaded  in  bar  of  a  recovery,  the  Judgment  pleaded  must  be  in 
an  action  between  the  same  parties  or  their  privies,  and  upon  the  same  sub- 
ject-matter, as  the  cause  in  which  the  defense  is  presented.  Brigham  r. 
McDoweU,  (Neb.)  384. 

5.  Plea  not  Sustained.— Plea  of  former  adludicatlon  held  not  sustained.    Merm 

V.  County  of  Hitchcock,  (Neb.)  887. 

In  Paii. 

6.  Action  fob  Attobney's  Fees.— Plaintiff  sued  defendant  to  recover  for  serv- 

ices as  attorney  in  a  former  action  against  defendant.  Defendant  settled  with 
plaintiff's  client,  agreeing  to  pay  attorney's  fee.  This  fee  the  defendant 
souffht  to  avoid  because  founded  on  a  contract  which  was  champertous  and 
void.  A  question  by  plaintiff  was  objected  to  ** because  defendant  had  agreed 
to  pay  plaintiff's  fee,**  and  the  objection  was  sustained.  Held,  that  defend- 
ant having  admitted  its  liability  to  pay  plaintiff's  fee,  and  gained  an  ad- 
vantage thereby,  was  estopped  from  denying  said  liability,  even  though  the 
fee  was  founded  on  a  champertous  contract.  Hyatt  v.  Burlington,  C.  B.  dk  K. 
B,  Cb.,  (Iowa,)  815. 

7.  Obal  Promise  to  Pat  Anothbb's  Debt.— An  oral  promise  to  pay  the  debt 

of  another  cannot  constitute  an  estoppel.    Smith  v.  Framel,  (Iowa,)  471. 

Pleading, 

8.  Estoppel  must  be  Pleaded.— An  estoppel,  to  be  relied  upon,  must  be  pleaded. 

Independent  School-diet,  of  BurUngton  v.  Merchants*  Nat.  Bank,  (Iowa,)  255. 

See  Banks  and  Banking.  6;  Cobpokations.  6;  Coubts.  2-4;  Pbincifal  and 

Agent,  8;  Public  Lands.  1;  Tendbb;  Tbust,  8. 

EVIDENCE. 

Documentary  Evidence. 

1.  Recobd  of  an  Attested  Deed.— Under  previous  decisions  of  the  supreme 
court  of  Michigan  the  record  of  a  deed  executed  and  recorded  in  1856,  tne  ez- 
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ecntion  of  which  is  not  attested  on  the  face  of  the  records,  is  admissible  in 
eyidence  upon  proof  of  the  execution,  delivery,  and  record  of  the  deed.  Jl^m- 
miUsT  T.  Hatheuiay,  (Mich.)  558. 

2.  Record  Attached  as  Exhibit— Imfeaohabilitt  of.  — Defendant  may  offer 
evidence  to  impeach  a  record  in  a  former  suit  if  it  be  admitted  in  evidence, 
or  resist  its  admission  if,  on  its  face,  it  be  illegal  and  void.  Carr  v.  B<moorth, 
(Iowa,)  918. 

8.  Acoount-Bookb.— Account-books  are  admissible  as  evidence  in  an  action  bnly 
where  they  Contain  charges  by  one  party  against  another,  etc.  Masters  v. 
ifar^A,  (Neb.)  438. 

4.  SBYBRAii  Books — Contemfobaneous  Entries. — Contemporaneous  entries  in 
a  diary  and  pass-book  are  allowed  to  enable  a  witness  to  fix  a  date,  and  it  is 
proper  to  receive  them  and  let  them  be  examined;  the  jury  being  properly 
instructed  as  to  the  portions  submitted  to  their  consideration.  ±^assmor/s 
Appeal,  (Mich.)  601. 

6.  Detached  Leaves  of  a  Book— Jubt  Mat  DETERMmE  Their  Genuineness 

AS  Part  of  Book.— The  jury  may  determine  whether  leaves  that  have  been 
detached  and  were  fastened  m  a  small  book  belonged  to  such  book  or  not,  or 
were  likely  to  have  become  loosened  in  a  given  time.    Id, 

Parol  Evidenee, 

•.  Contents  of  Written  Documents.— It  is  error  to  allow  parol  evidence  of 
the  contents  of  a  letter,  where  no  loss  or  destruction  thereof  is  established,  and 
there  is  no  showing  of  any  search  having  been  made  for  it.  HiU  v.  C,  AuUman 
dh  Co,,  (Iowa,)  788. 

7.  Written  Instrument— Fraud. — A  stranger  to  an  instrument  is  not  estopped 

from  offering  parol  testimony  to  vary  tne  same,  and  prevent  the  fraudulent 
operation  of  it  upon  his  own  interests.  To  this  end  parol  testimony  of  a  party 
to  the  instrument  is  admissible.    Highstone  v.  Burdette,  (Mich.)  852. 

8.  What  is  the  Best.    A  bill  of  sale  of  certain  corn  is  executed.    This  being 

unsatisfactory,  an  oral  sale  is  made,  on  which  reliance  is  placed.  Held,  the 
bill  of  sale,  not  presenting  the  contract  relied  upon,  is  not  the  best  evidence, 
and  proof  of  orid  sale  is  admissible.    Pope  v.  Cfieney,  (Iowa,)  754. 

Competency,  Releoaney,  and  MaierialUy. 

9.  Trover  and  Conversion— Seizure  in  Attachment— Economic  Habits  of 

Plaintiff's  Daughter.— In  an  action  of  trover  growing  out  of  a  seizure  in 
attachment,  testimony  concerning  the  economv  or  extravagan^ce  of  plaintifTa 
daughter,  in  dress  and  expenditure,  as  shown  by  third  persons,  is  not  admis- 
sible.   Lewis  V.  Rice,  (Mich.)  867. 

10.  Relations,  Etc.,  of  the  Parties  to  an  Alleged  Note— Action  against 
AN  Estate. — In  the  trial  of  an  action  upon  a  claim  made  by  a  widow  for  pay- 
ment of  a  note  made  by  her  deceased  husband,  between  whom  and  herself 
hostile  relations  had  existed  for  a  long  time  prior  to  the  decease,  it  was  proper 
to  allow  the  fullest  inquiry  into  the  propertv,  family,  and  business  surround- 
ings of  both  parties,  and  their  relations  of  amity  and  discord.  Passmore^s 
Appeal,  (Mich.)  601. 

11.  Offers  of  Settlement,  Subject  of  Suit  not  being  Shown  as  Included 
in  Offer. — In  such  a  case  testimony,  on  part  of  the  plaintiff,  of  offers  from 
the  deceased,  or  his  estate,  to  come  to  a  settlement,  was  not  admissible  unless 
it  could  be  shown  that  the  claim  in  suit  was  included  in  such  offer.    Id. 

12.  Testimony  of  Son  as  to  Denial  by  Deceased  Father.  —  To  contest  the 
claim  of  an  offer  by  a  deceased  party  to  make  a  settlement  of  an  alleged  debt, 

•  the  testimonv  of  the  son  of  deceased  is  admissible  to  show  that  his  father, 
upon  such  alleged  debt  being  mentioned  to  him,  denied  its  existence.    Id. 
18.  Marriage  Contract  as  Proof  of  Age  of  Party. — There  is  nothing  in  the 
law  which  makes  a  statement  in  a  marriage  contract  evidence  of  the  affe  of 
one  of  the  parties,  and  no  question  of  estoppel  is  presented  thereby.    la. 

Admissions — DeclarcUions. 

14  Admissions.— The  statements  or  admissions  of  a  party  to  a  suit  can  be  proved 
against  him  only  when  such  statements  or  admissions  are  so  connected  with 
the  main  transactions  involved  in  the  litigation  as  to  be  material  to  the  issue 
or  issues  in  the  case.    Hooper  v.  Browning,  (Neb.)  419. 
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15.  Escape  kot  Admission  of  Guilt.— An  escape  is  not  necessarily  an  admi»- 
sion  of  gniilt.    Matthews  y.  State,  (Neb.)  284. 

16.  Previous  Traksactionb— Dbglarationb  ov  One  of  the  Parties  nr  Drr- 
OOATIOK  OF  Rights  of  the  Other.— It  is  not  competent  to  allow  previoos 
transactions  to  be  affected  by  the  declarations  of  one  of  the  parties  to  them. 
in  derogation  of  the  rights  of  the  other,  after  a  controversy  has  arisen,  uid 
when  they  can  by  no  possibility  be  treated  as  parts  of  the  transaction.  Lmeia 
v.iJicd,  (Mich.)  867. 

Dying  Declaration: 

17.  Opinion. — ^A  statement  made  by  the  party  shot  to  his  physician,  in  answer  to 
a  question  as  to  whether  the  shooting  was  purposely  aona,  is  not  admissible. 
8taU  V.  DonneUy,  (Iowa,)  869. 

Evidence  in  Former  TVial. 

18.  Reporter's  Notes.— The  report  of  the  short-hand  reporter  of  a  district  const, 
of  the  testimony  of  a  witness  examined  in  such  court,  is  not  admissible  as  ev- 
idence, in  a  future  action  between  the  same  parties,  as  documentary  or  inde- 
pendent evidence.    Lipscomb  v.  Lyon,  (Neb.)  781. 

19.  Reporter's  Minutes— Copies.— A  certified  copy  of  the  stenographic  remnt- 
er's  record  of  proceedings  in  the  district  court  is  admissible  in  all  cases  wiiere 
the  original  would  be;  and  where  the  parties  stipulate  that  the  evidence  of  a 
witness  on  a  former  trial  may  be  used,  instead  of  taking  his  deposition^  the 
stipulation  should  be  enforced.    Spielman  v.  Flynn^  (Neb.)  224. 

Bxperte^Opinion. 

20.  Experts— EvBRT-D AT  Affairs.— Expert  testimony  cannot  be  of  anr  nse  in 
helping,  and  is  improper  to  be  used  in  preventing  a  Jury  from  deriving  con- 
clusions for  themselves  from  every-day  appearances,  open  to  the  Judgment  of 
any  intelligent  observer.    Fassmore^s  Appeal,  (Mich.)  601. 

21.  Opinion— Action  for  Loss  of  Hoos.- In  an  action  against  a  carrier  for  loss 
of  hogs  delivered  to  it  for  transportation,  it  is  error  to  alio w  a  witness  for  de- 
fendant to  state,  as  a  matter  of  opinion,  that  he  believed  at  one  time  that  the 
claim  as  to  the  number  of  hogs  shipped  was  correct,  but  subsequently  changed 
such  opinion.    Aiken  v.  Chicago,  B,  dk  Q.  By,  Co,,  (Iowa,)  281. 

Weight  of  Evidence, 

22.  Negative  Testimony. — The  positive  testimony  of  one  credible  witness  to  a 
fact  is  entitled  to  more  weight  than  the  testimony  of  several  witnesses  equally 
credible  who  testify  negatively,  or  to  collateral  circumstances  merely  persua- 
sive in  their  character  from  which  a  negative  may  be  inferred.  Instruction 
held  applicable  to  case.    Jlinton  v.  Cream  City  B.  (Jo.,  (Wis.)  147. 

28.  Finding  Based  on  Negative  TESTiMONT.—Where  a  transaction  is  established 
by  positive  and  satisfactory  testimony,  the  mere  negative  testimony  of  per- 
sons present  at  the  time,  to  the  effect  that  they  did  not  see  or  hear  or  know 
of  the  transaction,  is  not  sufficient  to  Justify  a  finding  that  no  such  transac- 
tion took  place.    Id. 

24.  Illegal  Taxation  op  Land — Ex  Parte  Affidayitb  Insufficient. — ^Before 
holding  that  taxes  on  a  given  parcel  of  taxable  land  had  been  illegally  levied 
for  18  or  20  consecutive  years,  the  court  should  require  much  more  definite 
and  satisfactory  proof  of  tne  fact  than  mere  «b  parte  affidavits.  Smith  v.  Dreg- 
gert,  (Wis.)  317. 

26.  Matter  Admissible  for  One  Purpose — Admissibilitt  Otherwise. — ^Whcre 
any  matter  of  evidence  is  offered,  and  no  objection,  or  a  mere  general  objec- 
tion, is  made,  it  is  to  be  evidence,  if  received,  for  all  purposes  for  which  it  is 
relevant  and  competent,  and  no  further.  HiUs  v.  Hanover  Fvre  Ins,  Co.,  (Wis.) 
348. 

See  Adultery,  8,  5;  Appeal,  8,  10,  11,  16-18,  24-26;  AssAxn^  and  Battery;  As- 
signment for  Benefit  of  Creditors,  0;  Bastardy;  Burolary;  Continu- 
ance; Contract,  1;  Criminal  Law,  8-7,  18-15;  Deed;  Depositions;  Eject- 
ment, 2;  Error,  4,  6,  7;  Exceptions,  4,  5;  Fire  Insurance,  10;  Forgery; 
Fraud.  6;  Fraudulent  Conveyances,  8.  7,  9.  10;  Homicide,  2.  8;  Husband 
AND  W^ife,  8,  4;  Incest,  2;  Injunction,  10;  Jury,  10;  Libel  and  Blander. 
2,  4;  Logs  and  Logging,  8;  Malicious  Prosecution,  1-8;  Negligence,  8; 
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Nkw  Tkial,  1,  9,  10;  PAREirr  aio)  Child,  3;  Patents  for  Intentions,  8; 
Promissobt  Note,  4;  Railroad  Company,  7, 11-18;  Rape.  1,  2;  Salb,  1^18; 
Taxation,  15;  Trial,  2,  8;  Vendor  and  Vendee,  2;  Witness. 

SXAMINATION.    See  Witness,  8-10. 

EXCEPTIONS. 

Bow  Taken. 

1.  FiNDiNOS  of  Fact,  Conclusion  of  Law,  and  Judoicent.  —When  there  Is  a 
finding  of  facts  by  the  court,  a  conclusion  of  law  based  thereon,  and  Judg- 
ment, an  exception  "to  the  conclusion  of  law.  order,  and  judgment,"  is  sof- 
ficiently  explicit.    BmkU  y.  Taion  of  Keota,  (Iowa,)  250. 

BiUof  Exeepthn$. 

a.  Bill  not  Signed  and  Filed  in  Time  Allowed  by  Order  of  Court.— Where 
the  trial  court  makes  an  order  granting  90  davs  within  which  defendant  may 

Srepare  and  file  his  bill  of  exceptions,  a  bill  signed  by  the  judge  91  days,  and 
lea  by  the  clerk  92  days,  after  the  order,  will  not  be  regarded  as  part  of  the 
record  on  appeal.    Mineral  Ridge  Coal  Oo,  ▼.  Smith,  (Iowa.)  746. 

S.  Bill  of  Exceptions  Withheld  by  Judge.- Where  a  bill  of  exceptions  with 
certain  proposed  amendments  of  the  adverse  party,  was  submitted  to  a  judge 
for  his  signature,  and  held  by  him  in  an  apparent  effort  to  have  the  attorneys 
agree  upon  certain  points,  and  was  signed  after  more  than  six  months  had 
elapsed  from  the  entering  of  the  decree,  held,  that  the  party  was  not  thereby 
deprived  of  the  right  of  appeal.    Parker  v.  Kuhn.  (Neb.)  899. 

4.  Evidence.— The  direction  to  the  clerk  must  specify,  designate,  and  point  out 
the  evidence  to  be  inserted  in  the  bill  of  exceptions.  A  mere  direction  to 
"here  insert  the  testimony"  leaves  the  clerk  to  determine  what  testimony  or 
evidence  was  introduced  at  the  trial,  and  is  not  sufficient.  WiiUame  v.  WiU- 
MtfTW,  (Iowa,)  472. 

tS.  Skeleton  Bill— Action  of  Clerk  in  Filling  in  Evidence.— A  bill  of  ex- 
ceptions prepared  in  skeleton  form,  with  specific  directions  to  the  clerk  of 
court  to  fill  in  the  evidence,  from  the  reporter's  notes,  on  file  in  the  court,  is 
not  subsequently'  bad  on  that  account,  the  clerk  having  acted  strictly  in  obe- 
dience to  the  directions.  Gardner  v.  BurUngton,  O.  S.  dk  If.  B.  Co,,  (Iowa,) 
768. 

EXCHANQE  OF  LANDS.    See  Specific  Performance,  2. 

EXECUTION. 

1.  Levy  upon  Corporation— What  may  be  Subjected  Thereto.— The  sheriff 

may  not  levy  upon  a  track  or  road-bed  of  a  railway,  even  against  the  corpora- 
tion; but,  aside  from  goods  and  chattels,  only  upon  the  franchise  of  earning 
tolls,  as  provided  by  the  corporation  laws.    Hackle^  v.  Mack,  (Mich.)  871. 

2.  Exempt  Property  — "Hearse"— Wagon— Rev.  St.  g  2982,  Subd.  6  — Laws 

1882.  Ch.  117. — A  hearse  is  a  wagon  within  the  meaning  of  the  statute,  and 
exempt  from  execution.     Spikes  v.  Burgess,  (Wis.)  184. 

2.  Exemptions— Laborers'  Wages.— The  wages  for  60  days'  services  of  laborers, 
mechanics,  or  clerks  who  are  heads  of  families,  in  the  hands  of  those  by  whom 
such  laborers,  mechanics,  or  clerks  may  be  employed,  are  exempt  from  exe- 
cution, attachment,  or  garnishment,  whether  the  employe  is  a  resident  of  the 
state  or  not.  Such  wages  are  absolutely  exempt.  Wright  v.  Chicago,  B,  d  Q. 
B.  Co.,  (Neb.)  90;  Turner  v.  Sioux  City  db  P.  B.  Co.,  (Neb.)  108. 

4.  Sale— Replevin  —  Title  to  Land  from  Which  Logs  are  Cut  — Right  to 
Possession.- Where  A.  purchases  lands  levied  on  and  sold  under  an  execu- 
tion against  6.,  B.  at  the  time  of  the  levy  having  no  title  to  the  land,  but  sub- 
sequently acquiring  title  thereto,  such  subsequent  acauisition  of  title  will  not 
enure  to  the  benefit  of  A.,  so  as  to  make  the  levy  imaer  which  he  purchased 
good  bjr  relation,  and  he  will  not  be  entitled  to  the  possession,  and  cannot 
maintain  a  suit  in  replevin  for  logs  cut  on  such  lands  by  A.  and  sold  to  other 
parties.    Mc Arthur  y.  Oliver,  (Mich.)  689. 

See  Attachment;  Equity,  9;  Garnishment;  Homestead,  2,  4»  5;  Injunction, 
2-^;  Sheriff. 
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EXECUTORS  AND  ADMINISTRATORS. 

1.  PBTmOH  TO  APPOINT—HKARINa  OF  PbTITION— GUARDIAH  Ad  LlTBlC — ^RULAS 

OF  Court.— The  rule&  prepared  in  1879  for  the  practice  in  the  county  courU 
do  not  direct  that  a  guardian  cuf  htem  shall  be  appointed  for  the  minor  hein, 
duriae  the  hearing  of  an  application  for  the.appomtment  of  an  administrator. 
In  re  Leavens,  (Wis.)  834;  Leateru  v.  Bishop,  (Wis.)  324. 

2.  County  Court— Jubisdictioh  to  Vacate  Final  Order  Fraudxji.ehti.y  Ob- 

tained.— ^The  county^  court  has  power  to  vacate  an  order  procured  through 
the  fraud  of  an  administrator,  and  require  such  administrator  to  again  render 
his  account,  and  thereupon  to  make  another  order  of  distribution  to  such  per> 
sons  as  may  appear  to  be  entitled  to  the  same.    Id. 

8.  Petition  to  Vacate  Order — Parties  Defendant. — A  party  aggrieved  by 
the  alleged  fraudulent  acts  of  an  administrator,  whereby  an  order  of  court 
was  made  distributing  an  estate  among  parties  not  entitled  thereto,  shonid 
seek  his  redress  by  first  petitioning  the  court  to  vacate  such  order  of  distriba- 
tion,  and  in  such  a  proceeding  it  is  proper  to  make  the  beneficiaries  under  the 
fraudulent  administration  parties  defendant.    Id. 

4  Legacy  Does  not  Vest  until  after  Administration.— When  personal  prop- 
erty is  left  by  will  as  a  residuary  legacy  it  does  not  vest  immediately  in  the 
legatee,  but  in  the  executors  by  operation  of  law.  subject  to  distribution  as 
in  a  case  of  intestacy.  Melms  v.  PfUtter,  59  Wis.  192;  8.  C.  18  N.  W.  Rep.  255. 
Oundry  v.  EetaU  of  Henry,  (Wis.)  401. 

5.  Facts  of  Case  Applied.— A  banker,  as  administrator  of  B.'s  estate,  collected 

money  and  deposited  the  same  in  his  bank,  and  then  died,  leaving  his  widow 
as  legatee,  and  named  P.  as  executor  in  his  will.  P.  was  subsequently  ap- 
pointed administrator  de  bonis  non  of  B.'s  estate,  and  thereupon  paid  to  B.'s 
estate  from  his  own  money  the  amount  due  it  from  the  banker's  estate,  which 
was  apparently  solvent.  Ileld,  that  P.  was  entitled  to  recover  from  the  bank- 
er's estate  the  amount  so  advanced  to  B.'s  estate.     Id. 

6.  Time  for  Presentation  of  Claims — Code,  §  2421. — Claim  against  decedent's 

estate  for  washing,  mending,  etc..  held  barred  by  Code,  §  2421.  Clark  ▼.  TaU- 
man,  (Iowa,)  261. 

7.  Proof  of  Claim. — Consideration  by  the  court  of  facts,  upon  a  claim  disallowed 

by  commissioners  below,  for  a  balance  alleged  to  be  due  under  a  contract. 
Seligman  v.  Estate  of  Ten  Ei/rk,  (Mich.)  514. 

8.  Action  to  Adjudicate  Claim,  where  Brought  —  Code,  §  2812. — ^An  action 

against  an  administrator  to  recover  a  claim  against  the  estate  of  his  decedent 
must  be  brought  in  a  circuit  court,  and  not  in  a  district  court.  TiUman  v.  Bo»- 
man,  (Iowa,)  377. 

9.  Jurisdiction  of  Circuit  Court — Action  to  Set  Aside  Report — Fraudu- 

lent Allowance  of  Payment  op  Claim.— J.  8.  L.  filed  a  claim  against  the 
estate  of  J.  L..  in  the  circuit  court  of  Mahaska  county,  where  the  administra- 
tion was  pending,  and  it  was  allowed.  J.  8.  L.  died,  and  the  administrator  of 
J.  L.  concealed  the  fact  of  the  allowance  of  such  q^aim  from  L.  S.,  adminis- 
trator of  J.  S.  L.,  and,  without  paying  the  same,  fraudulently  induced  L.  S. 
to  sign  a  receipt  therefor,  and  filed  such  receipt  in  the  circuit  court  of  Ma- 
haska county  as  a  voucher  when  he  made  his  final  report,  which  was  allowed, 
although  L.  8.  objected  to  such  allowance.  L.  8.  and  Z.  L.'s  administrator 
were  residents  of  Jasper  county,  and  L.  8.  brought  a  suit  in  Jasper  circuit 
court  to  set  aside  the  report  filed  in  Mahaska  circuit  court,  and  to  obtain  Judg- 
ment for  his  claim.  Held,  that  the  only  question  involved  was  a  settlement 
of  J.  L.'s  estate,  and  that  the  circuit  court  of  Mahaska  had  exclusive  Jurisdic- 
tion.    ShropMre  v.  Long,  (Iowa,)  737. 

10.  Actions  by — Col^nter-Claims  against  Estates.— The  statute  limiting  the 
time  within  which  claims  may  be  filed  against  an  estate  refers  onl^  to  sach 
claims  as  are  sought  to  be  enforced  against  the  estate  in  the  first  instance; 
but  any  creditor  having  a  money  demand  against  the  deceased  may  set  it  up 
at  any  time  as  a  counter-claim  in  a  suit  against  him  by  the  administrator  on  a 
money  demand,  and  in  any  court  having  Jurisdiction  of  the  administrator's 
suit.     Ware  v.  Hotoley,  (Iowa,)  789. 

11.  Allowance  for  Support  of  Widow  and  Children*— Where  a  widow  has 
surrendered,  as  far  as  possible,  the  provisions  made  for  her  In  her  husband's 
will,  and  even  her  own  rightful  exemptions,  for  the  benefit  of  his  creditor^ 


] 


Digitized  by  VjOOQ IC 


INDEX.  961 

and  reserved  nothing  for  her  support,  or  for  her  infftnt  children,  she  may  ap- 
ply to  the  court,  when  the  estate  is  solvent,  for  an  allowance  for  her  own  and 
her  children's  support.    In  re  Henry,  (Wis.)  851. 
See  Appeal,  33.  34;  Will. 

EXEMPTION.    See  Execution,  2,  8;  Gabnishhent.  2,  8:  Homestead;  Injuko- 
TiON,  2,  3;  Replevin,  3;  Taxation,  1-3,  12,  33. 

EXHIBITS.    See  Evidence,  2. 

EXPERTS.    See  Evidence,  20;  Homicide,  2,  3;  Witness,  12. 

EXPRESS  WARRANTY.    See  Sale,  4. 

FARMING  ON  SHARES.    See  Landlord  and  Tenant,  3,  8, 

FELONY.    See  Cwminal  Law,  10. 

FENCES.    See  Railroad  Ck)MPANiEs,  14. 

FIDUCIARY  RELATIONS.    See  Fraud,  4,  5. 

FINDINGS.    See  Trial,  22,  23. 

FIRE  INSURANCE. 

iMurance  Companies — Reinsurance. 

1.  Right  op  Poltcy-Holder  to  Sub  Reinsuring  Company.— A.  was  insured  in 

the  Standard  Fire  Company  of  London,  and  that  company,  desiring  to  with- 
draw from  business  in  the  United  States,  sold  and  turned  over  to  the  Phoenix 
Insurance  Company  its  entire  business,  and  the  good-will  of  that  business,  in 
the  United  States,  toirother  with  a  large  amount  of  bonds  and  other  property; 
in  consideration  of  which  the  Phoenix  Company  "reinsured  all  the  risks'*  of 
the  Standard  Company  upon  property  situated  in  the  United  States,  and 
agreed  that  all  losses  arising  under  the  policies  of  the  Standard  Company  on 
such  property,  after  the  date  of  the  contract,  should  be  "borne,  paid,  and 
satisfied"  by  said  Phajnix  Company.  Held,  that  A.  might  maintain  an  action 
against  the  Phoenix  Company  to  recover  a  loss  on  the  property  covered  by 
his  policy  in  the  Standard  Company.  Johannes  v.  Phoenix  ins.  Vo.  of  Brook- 
lyn, N.  r.,  (Wis.)  414.* 

^futual  Companies. 

2.  Surrender  op  Policy— Pre-existing  Deficiency  of  Company— Liability 

OF  Member. — After  payment  of  all  his  outstanding  dues,  and  the  surrender 
of  his  policy  in  good  faith,  a  member  of  a  mutual  insurance  company  is  not 
subject  to  an  assessment  for  contribution  to  make  good  a  deficiency  of  the 
company,  existing,  but  not  discovered,  before  such  surrender.  Unton  Mut. 
Fire  Ins.  Co.  v.  Spaulding,  (Mich.)  860. 

Application —  Contract. 
8.  Contract  to  Insure— Meeting  of  Minds— Revocation  before  Accept- 
ance.— An  insurance  agent  having  agreed  to  insure  plaintiff's  house,  on  cer- 
tain specified  terms,  in  some  one  of  the  companies  represented  by  him,  but 
not  designated,  and  one  of  such  companies  having  thereupon  decided' to  in- 
sure the  house  upon  entirely  different  terms,  and  thercHiler,  before  an  ac- 
ceptance of  its  terms,  rejected  the  risk,  there  was  no  contract  of  insurance. 
Sheldon  v.  Heckla  Fire  Ins.  Co.,  (Wis.)  315. 

Policy. 

4.  Condition— Incumbrances— Assignment— Assignee,  how  Bound.— When,  in 
a  policy  of  insurance,  there  appears  the  condition,  ''If  the  title  of  the  prop- 
erly is  incumbered,  this  policy  shall  be  void,  "upon  an  assignment  of  the  pol- 
icy, with  the  consent  of  the  insurance  company,  such  condition  is  imported 
into  the  new  contract,  and  the  assignee  is  bound  by  it.  KUis  v.  iiiijUe  Ins.  Co., 
(Iowa,)  762. 

6.  Receipt  of  Premium  after  Knowledge  of  Forfeiture— Waiver— Proof. 
The  receipt  by  an  insurance  company  of  a  premium  after  knowledge  of  for- 
feiture is  a  waiver  of  the  forfeiture;  but  such  knowledge  must  be  proved  be- 
fore the  waiver  can  be  established.    Id. 
V.27N.W.— 61 
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6.  AssiONMEKT  OF  PoMCT— ABSENT  OP  COMPANY— IMPLIED  Waiver.— By  assent- 

ing to  the  assignment  of  a  policy,  in  which  appears  a  condition  against  in- 
cumbrances,  it  cannot  be  implied  that  the  insurance  company  waives  the  for- 
feiture consec^uent  upon  a  breach  of  such  condition.  Bkck  and  Rbsd,  JJ.. 
dissent.    Id. 

7.  Praudulbnt  Concealment— Oven.— The  failure  of  the  insured  to  mention 

that  there  was  a  brick  oven  in  a  part  of  the  building  insured  cannot  be  pre- 
sumed to  be  a  fraudulent  concealment  that  will  vitiate  a  policy,  especially 
where  the  agent  of  the  company  knew  of  its  existence,  and  was  acqaalnted 
personally  with  the  surrounmngs  of  the  insured  property.  Ri/ohard^-v.  Wash- 
ington F.  db  M.  Ins.  Co.,  (Mich.)  686.* 

8.  Premises  Used  for  Stores— Bakery— Restaurant.— When  the  premises  in- 

sured are  described  as  used  for  a  residence  and  stores,  the  fact  that  a  bakeir 
and  a  restaurant  were  located  in  the  building  will  not  render  the  policy  void. 
Id.* 

Actions. 

9.  Pleading— Denial  as  to  Amodht  of  Loss  is  not  Admission  of.  Amount 

Mentioned.— A  denial  in  an  answer  **that  said  plaintiffs,  by  the  fire  in  ques- 
tion, sustained  an  actual  loss  exceeding  the  sum  of  four  thousand  dollars,"  is 
not  tantamount  to  an  admission  that  plaintiff's  loss  was  equal  to  that  sum. 
BOes  V.  Hanover  Fire  Inn.  Co.,  (Wis.)  848. 

10.  Action  against  Insurance  Company— Proof  of  Lobs— Nonsuit.— In  an  ac- 
tion against  an  insurance  company  upon  a  policy  for  loss  sustained  by  fire, 
upon  failure  to  produce  proof  of  the  loss  and  its  amount,  the  court  should 
sustain  a  motion  by  defendant  for  a  nonsuit.    Id. 

FIRES.    Bee  Negligence,  4,  5;  Railroad  Companies,  10-18. 

FIXTURES. 
Ohattel  Mortgage.— The  annexation  of  machinery  to  a  building,  and  the 


or  difficulty  of  severance,  are  not  controlling  as  to  its  status.  Its  character 
as  a  chattel  or  part  of  the  realty  is  largely  to  be  determined  by  the  intent  of 
the  parties.    Manwaring  y.  Jenison,  (Micb.)  899.* 

FORECLOSURE.    See  Chattel  Mortgage,  8;  Mortgage,  10-10. 

FOREIGN  CORPORATION.    See  Garnishment,  1. 

FORFEITURE.    See  Life  Insurance,  8. 

FORGERY. 

Uttering  Forged  Notes— Evidence  of  Other  Acts- Production  of  Note. 
A.  was  prosecuted  for  uttering  and  publishing  two  forged  promissory  notes, 
and  on  the  trial  a  witness  was  allowed  to  answer  a  question  as  to  whether 
there  was  ever  any  c^uestion  about  a  note  he  had  signed  with  A.  Held,  error, 
the  said  note  not  oemg  produced,  nor  its  absence  accounted  for;  following 
BtaU  y.  BreckeTmdge,  ^  N.  W.  Rep.  180.  8laU  v.  Saunders,  (Iowa»)  455. 
See  Promissory  Note,  4,  5. 

FORMER  ACTION.    See  Evidencb,  18, 10. 

FORMER  SUIT.    See  Estoppel,  1-5. 

FORM  OF  ACTION.    See  Action  or  Suit,  L 

FRAUD. 

1.  Two  Innocent  Persons. — Where  one  of  two  innocent  persons  must  luffer  by 

the  fraud  of  another,  he  who  trusted  the  third  person,  and  placed  the  means 
in  his  hands  to  commit  the  wrong,  must  bear  tne  loss.  Hansen  y.  Bertheison, 
(Neb.)  428. 

2.  Deeds — Undue  Influence. — When  coercion  is  not  sufficient  to  amount  to 

duress,  but  a  social  or  domestic  force  is  exerted  on  a  party  which  controls 
the  free  action  of  his  will,  and  prevents  voluntary  action  in  the  making  of  a 
contract  or  execution  of  a  deed  for  real  estate,  equity  may  relieve  against  the 
same  on  the  ground  of  undue  influence.     Munson  v.  Carter,  (Neb.)  208.* 
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8.  Ukdub  Influence  —Confidential  Relations.— Undue  influence  exerted  upon 
an  uncle  by  his  neice,  by  reason  of  which  he  conveyed  to  her  certain  real 
estate  upon  a  promise  to  reconvey,  may  be  sufficieat  to  justify  a  court  of 
equity  in  setting  aside  the  deed.    Jiinsen  v.  Berthelaon,  (Neb.)  423.» 

4L  Fraud  by  Person  Occupying  Fiduciary  Relation— Remedy.— If  a  party 
occupying  a  fiduciary  relation  to  another  fail,  upon  occasion,  to  inform  her, 
as  he  ought,  that  she  is  not  liable  upon  a  certain  obligation  upon  which  her 
name  appears,  his  failure  being  the  result  of  a  desire  to  benefit  himself,  or  an 
institution  in  which  he  is  an  omcer,  he  commits  a  fraud  upon  the  other  party 
which  entitles  her  to  relief  in  equity,  even  though  she  has  an  adequate  remedy 
at  law.     Tompkins  v.  Ilollister,  (Mich.)  651. 

0.  BenbficiaryofFraud— Estoppel— Rights  ok  Victim— Ignokancb  of  Law.— 

A  defendant  who,  having  heretofore  occupied  a  fiduciary  relation  to  com- 
plainant, fraudulently  suffered  her  to  pav  an  obligation  upon  which  she  was 
not  legally  liable,  whereby  he  became  tLe  beneficiary,  cannot,  in  a  court  of 
equity,  insist  that  she  ought  to  have  known  the  law.    Id. 

6.  Deed — Fraud  in.  how  Proved — Interpreter.— Where  a  stranger  to  an  in- 
strument seeks  to  affect  the  good  faith  of  a  party  thereto,  he  must  prove  that 
information  calculated  to  produce  this  effect  was  actually  communicated  to 
said  party  by  the  interpreter  employed  in  the  negotiations  on  which  said  in- 
strument* was  founded.  ,  Ifighstone  v.  Burdette,  (Mich.)  862. 

See  Attachment,  8-5,  8,  9;  Chattel  Mortgage,  1.  9-11;  Corporations,  5-7; 
Equity.  4;  Evidence,  7;  Fire  Insurance,  7,8;  Injunction,  1;  Insane  Per- 
sons; Partnership.  4;  Sale,  5-7;  Statute  op  Limitations,  8,  4;  Trust,  3; 
Vendor  and  Vendee,  8; 

FRAUDS,  STATUTE  OF.    See  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCES. 

1.  Bale— Title— Change  op  Possession.- A.  attaches  B.'s  corn.    C.  intervenes. 

claiming  ownership.  C.  indorsed  certain  notes  for  B..  receiving  payment 
therefor  in  corn,  for  which  a  bill  of  sale  was  executed.  This  bill  of  sale 
proved  unsatisfactory,  and  an  oral  sale  thereof  was  made,  both  parties  going 
to  the  crib,  when  B.  formally  delivered  possession  to  C,  who  nailed  up  car 
tain  holes  in  the  crib.  Held,  a  sufficient  change  of  possession  to  pass  property 
as  against  creditors.     Pope  v.  Cheney,  (Iowa,)  754.* 

2.  Conveyance  to  One  op  Several  Creditors  as  Security  for  Debt— Val- 

idity.— A  creditor  may  validly  accept  from  his  debtor  a  transfer  of  property  in 
order  to  fully  secure' his  claim,  although  to  his  knowledge  the  debtor  has 
other  creditors,  and  not  assets  sufficient  to  satisfy  them  all.  Citizens'  Bank  v. 
Rhutasel  (Iowa,)  774. 

8.  Circumstantial  Evidence.— While  fraud  will  not  be  presumed,  it  may  be 
proved  by  circumstantial  evidence.     Bresslauer  v.  Afeissner,  (Wis.)  47. 

4.  Transactions  between  Husband  and  Wipe. — Transactions  between  husband 
and  wife,  on  account  of  the  great  facilities  which  the  marriage  relation  affords 
for  the  commission  of  fraud,  should  be  closely  examined  and  scrutinized  to  see 
that  they  are  fair  and  honest,  and  not  merely  contrivances  resorted  to  for  the 
purpose  of  placing  the  husband's  property  beyond  the  reach  of  his  creditors. 

6.  Husband  and  Wife- Transactions  between. —In  a  case  involving  transac- 

tions between  husband  and  wife  in  relation  to  her  separate  estate,  inherited 
from  her  father,  the  same  principles  of  law  apply  as  are  applicable  to  deal- 
ings between  strangers;  but  where  the  effect  of  such  dealings  is  to  deprive 
their  creditors  of  their  opportunity  to  subject  the  property  of  the  husband  to 
the  payment  of  their  claims,  the  facts  involved  in  such  transactions  will  be 
viewea  with  suspicion,  and  proof  of  their  bona  fides  required.  Lipscomb  v. 
Lyon,  (Neb.)  781.» 
8.  Chattel  Mortgage  on  Buildings.- The  title  to  the  land  in  this  case  being  in 
defendant,  the  chattel  mortgage  executed  on  the  buildings  in  question  was 
valid.     Wheeler  db  Wilson  Manufg  Co,  v.  Hasbrouck,  (Iowa,)  788. 

7.  Presumption  —  Sales  on  Credit.— The  statute  in  regard  to  frauds  against 

creditors  makes  fraud  in  all  cases  a  question  of  fact,  and  has  laid  down  no 
rules  allowing  presumptions  of  fraud  from  sales  on  credit.  Lewis  v.  Bice, 
(Mich.)  887.* 
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8.  CoNemERATiON—WHO  MAT  DISPUTE. — If  the  seller  cannot  deny  the  sufficiency 

of  a  consideration,  e.  g.,  the  indorsing  of  the  seller's  notes,  no  other  person 
can.    Pope  v.  Chetiey^  (Iowa.)  754. 

9.  Conspiracy  to  Defraud  —  Evidkncb— Conduct  of  Allbobd  Pabtibs.  —  A 

conspiracy  being  shown,  or  about  to  be  shown,  in  the  natural  order  of  testi- 
mony, the  conduct,  circumstances,  or  statements  of  any  one  of  the  parties  be- 
comes a  proper  subject  of  inquiry.     Tucker  v.  Finch,  (Wis.)  817. 

10.  Conspiracy— Evidence  —  Knowledge  in  Grantee  op  Grantor's  Ibtdkbt- 
EDNEss. — A  judgment  creditor,  seeking  to  have  a  conveyance  set  aside  as  be- 
ing made  for  the  purpose  of  hindering,  delaying,  and  defrauding  creditors, 
and  as  being  the  result  of  a  conspiracy  for  that  purpose  by  the  parties  to  the 
conveyance,  must  prove,  at  least,  that  the  grantees  had  knowledge  that  the 

frantor  was  indebted  to  persons  other  than  themselves.     Cvthen^  Bank  v. 
Ututasd,  (Iowa,)  774.* 
See  AssiGNiCBNT  fob  Benefit  of  Creditors,  5,  6:  Attaohment,  3^;  Most- 

GAGE,  23,  24. 

GARNISHMENT. 

1.  Foreign  Corporation. — A  foreign  corporation  having  no  property  of  the 
debtor  in  this  state,  nor  owing  money  to  him  payable  therein,  is  not  subject 
to  garnishment  in  this  state.     Wright  v.  Chicago,  'B,  &  Q.  R,  Co.,  (Neb.)  90. 

2.,  Garnishment  of  Wages— Answer  of  Garnishee. — Sixty  days'  wages  of  a 
laborer,  mechanic,  or  clerk  who  is  the  head  of  a  family  are  exempt  from  exe- 
cution, attachment,  or  garnishment,  and  it  is  the  duty  of  the  employer  sum- 
moned as  garnishee,  when  knowing  the  facts,  to  state  them  in  his  answer 
WHght  V.  Ufiirago,  B.  d  Q.  R,  Co.,  (Neb.)  90;  Turner  v.  Sioux  CUy  d-  P,  R. 
Co.,  (Neb.)  108. 

8.  Estoppel — Action  by  Debtor— Garnishee. — When  there  was  no  charge  of 
bad  faith  on  the  part  of  the  employer  in  failing  to  state  in  the  answer  in  gar- 
nishment that  the  wages  were  exempt,  and  in  pursuance  of  the  order  of  court 
paid  the  money  into  court,  where  the  debtor  claimed  it  as  exempt,  and  filed 
a  motion  supported  by  affidavits  for  its  delivery  to  him,  which  motion  was 
overruled,  the  debtor  will,  so  far  as  the  garnishee  is  concerned,  be  concluded 
by  the  garnishment  proceedings,  and  cannot  afterwards  bring  an  action 
against  the  garnishee  to  recover  the  debt.     Jd. 

4.  Rights  of  Plaintiff — Admission  of  Testimony. — Where  a  garnishee  is  or  may 
be  indebted  to  the  defendant  in  the  action  by  reason  of  certain  contracts  be- 
tween the  garnishee  and  defendant,  the  plaintiff  is  subrogated  to  the  rights 
of  the  defendant  in  such  contracts,  and  can  recover  just  what  the  defendant 
could  recover  in  a  separate  action  brought  by  him  against  the  garnishee.  The 
refusal  to  submit  to  the  jury  evidence  of  such  a  contract  under  which  defend- 
ant claimed  something  due  from  the  garnishee,  said  evidence  being  very  con- 
flicting, is  error.     Healey  v.  Butler,  (Wis.)  822. 

6.  Attacking  Mortgage  for  Fraud.  —  A  creditor  may  attack  a  mortgage  for 
fraud  in  its  inception,  in  a  garnishee  action  against  the  mortgagee,  and  the 
relief  the  creditor  may  have  is  not  limited  to  that  which  the  debtor  is  entitled 
to,  as  it  is  when  he  only  seeks  to  recover  a  demand  of  his  debtor  against  the 
garnishee,  untainted  with  fraud.  The  rejection  of  the  testimoiiy  offered  to 
show  fraud  in  the  mortgage  is  error.    Jd. 

See  Replevin,  8;  Sheriff. 

GENERAL  DENIAL.    See  Pleading,  1,  d 

GIFT.    See  Trust,  4. 

GRAND  RAPIDS  CITY.    See  Municipal  Ck>BFORATiONSp  17. 

GUARANTY.    See  Ck)RPORATiONB,  1. 

GUARDIAN  AD  LITEM.    See  Executors  ajxd  ADxnriBTRATOiis,  L 

HABEAS  CORPUS. 

Skntbnob— JuRiSDioTiow  TS  CRIMINAL  Case. — It  Is  Only  when  the  court  pro- 
nounces a  Judgment  in  a  criminal  case  which  is  not  authorized  by  law,  under 
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any  circumstances  in  the  particular  case  made  by  the  pleadings,  whether  the 
trial  has  proceeded  regularly  or  otherwise,  that  such  ludgment  can  be  said  to 
be  void  so  as  to  justify  the  discharge  of  the  defendant  held  in  custody  by 
such  judgment.    State  v.  Sloan,  (Wis.)  616. 

See  Criminal  Law,  9, 11. 

HERD  LAW     See  Animals,  1-8. 

HIGHWAYS.    See  Ways. 

HOMESTEAD, 

I.  Claim  and  Selection— Effect  of  Occupancy.— When  the  homestead  claimed 

to  be  protected,  is  within  the  quantity  limited  by  the  constitution,  and  occu- 
pied by  the  owner,  such  occupancy  is  itself  evidence  of  an  election  by  the 
owner  of  the  parcel  occupied,  and  a  notice  to  all  of  its  true  character  as  a 
homestead,  and  of  his  selection,  and  the  extent  thereof,  and  no  other  or  fur- 
ther notice  is  necessary  to  be  given  to  enjoy  the  fullest  protection  of  the  law. 
liifjg^  V.  Sterling,  (Mich.)  705. 

8.  Levy  Upon— Constitutional  Protection.- When  a  homestead  within  the 
constitutional  limit  is  once  established  by  election,  selection,  and  occupancy, 
the  constitution  is  a  positive  prohibition  against  levy  and  sale  by  the  owner's 
creditors,  unless  it  exceeds  $1,500  in  value,  in  which  case  the  statute  provides 
for  division  or  appraisement.    How.  St.  g  7728.     Id. 

8.  Waiyeb— Abandonment  and  Alienation.— Where  a  homestead  has  once 
been  selected,  it  can  never  be  waived,  except  by  abandonment  or  alienation 
by  deed.    Id. 

4.  Levy  on,  under  Execution — Sale  Void.— Where  the  homestead  has  been  se- 
lected, and  exceeds  either  in  quantity  or  value  the  constitutional  limit,  until 
the  appraisal  provided  for  is  had,  no  valid  sale  can  be  made  by  the  sheriff  of 
such  nomestead,  or  any  part  thereof.    Id. 

6.  Homestead  Rights— Waiveb  before  Selection— Sheriff's  Sale.— Where 
the  homestead  has  not  been  elected  and  selected  by  the  owner,  all  the  parties 
interested  therein  having  knowledge  of  the  facts,  the  homestead  rights  may 
be  waived  by  failure  to  make  the  election  and  selection  before  sale  by  the 
sheriff.    Id. 

6.  Deed  of  Homestead  to  Wipe  by  Husband — Effect.— Where  the  husband 

deeds  the  homestead  to  his  wife  without  consideration,  it  is  not  a  fraud  on 
creditors,  and  will  not  affect  her  homestead  rights  in  such  property.    Id. 

7.  Surplus  Conveyed  to  Wife.— Where  a  homestead  of  greater  value  than  $2,000 

is  transferred  from  a  husband  to  his  wife  without  consideration,  and  still  oc- 
cupied as  a  homestead,  the  surplus  in  value  over  $2,000  will  be  liable  in  the 
hands  of  the  wife  for  the  debts  of  the  husband  contracted  before  the  trans- 
fer, in  the  same  manner  as  though  the  title  had  remained  in  the  husband. 
Hieki,  etc.,  Co.  v.  Mack,  (Neb.)  280. 

8.  Judgment  for  Damages — Exemption— Garnishment.— A  judgment  for  dam- 

ages to  homestead  is  exempt  from  garnishment.    Mudge  v.  Laming,  (Iowa,) 

9.  Bjbotment — ^WiFE  AS  Party.— In  an  action  of  ejectment  from  a  homestead, 

or  from  land  claimed  as  such,  the  wife  must  be  made  a  party  defendant. 
Cleaver  v.  Bigelctc,  (Mich.)  851. 

10.  Conveyance  of.— Under  the  homestead  law  of  1879  a  mortgage  on  the  home- 
stead of  a  married  person,  to  be  valid,  must  be  executed  andf  acknowledged 
by  both  husband  and  wife.    Aultman  db  Taylor  Co.  v.  Jenkins,  (Neb.)  117. 

II.  LiBN  OF  Unacknowledged  Mortgage.— A  mortgage  to  secure  an  antecedent 
debt  was  signed  by  both  husband  and  wife,  and  afterwards  acknowledged  by 
the  wife  before  the  proper  officer,  but  not  by  the  husband.  Held,  there  being 
no  countervailing  equities,  that  the  mortgage  did  not  create  a  lien  on  the 
homestead.    Id, 

HOMICIDE. 

Murder. 

1.  Indictment— Ret.  St.  1878,  §  4660. — Indictment  charging  a  murder  in  the  first 
degree  as  prescribed  by  Rev.  St.  1878,  §  4660,  is  sufficient.  Ilogan  ▼.  State,  80 
Wis.  428,  followed,    mu  ▼.  Shan,  (Wis.)  616. 
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2.  EviDKNOB— Medical  WmnBas— Opiotok.— A  medical  witness,  after  teatifyins. 
in  substance,  that  though  he  examined  the  bod^  found  in  the  water  for  the 

Eurpose  of  ascertaining  cause  of  death,  the  putrid  condition  of  it  prevented 
is  making  an  extendea  examination,  may  be  asked  his  opinion  as  to  how  the 
death  occurred,  whether  "by  drowning  or  other  means.  *  People  t.  Barker, 
(Mich.)  539. 
8.  Mutilation  of  Body  —  Identifigation  of  Substahgb  Foukd  as  Posbiblb 
Mutilated  Parts.— There  being  testimony  to  the  effect  that  the  appearance 
of  the  body  showed  that  there  had  been  a  mutilation  of  the  scrotum,  and  that 
the  testicles  were  absent,  proof  by  medical  witnesses  that  a  substance,  found 
upon  a  log  near  by,  was  that  called  **  testicles, "  though  whether  of  a  hnman 
being  or  not  they  were  unable  to  say,  is  admissible.    Id. 

Justifiable  Homicide. 
4.  Self-Defbksb— Duty  to  Retreat.— Ordinarily,  when  a  party  Is  assaulted  by 
another,  he  must  retreat  before  he  is  justifieo,  in  repelling  such  assault,  in 
taking  the  life  of  his  assailant;  but  where  an  assault  is  made  with  a  dangeroua 
or  deadly  weapon,  and  in  so  fierce  a  manner  as  not  to  allow  the  party  as- 
saulted to  retire  without  manifest  danger  of  his  life  or  great  bodily  injury,  ha 
is  not  required  to  retreat;  and  if  the  character  of  the  attack  is  such  that  as  a 

grudent  man  he  would  belieye  that  the  assailant  intended  to  take  his  life,  or 
iflict  upon  him  great  bodily  injury,  and,  acting  under  such  belief,  he  kills 
his  assailant,  the  killing  will  be  justifiable.    State  y.  DonneUy,  (Iowa,)  309.* 

HORTICULTURAL  LANDS.    See  Taxatiok,  8. 

HU8BAKD  AND  WIFE. 
Breach  of  Promiee. 

1.  Action  for  Breach  of  Promise  ahd  Seduction  —  Byn>BRCB  that  Plain- 

tiff WAS  QoTTBN  with  CHiiiD. — In  an  action  for  breach  of  promise  of  mar- 
riage, and  seduction  in  reliance  on  such  promise,  it  is  error  to  admit  eyidenca 
that  plaintiff  was  gotten  with  child  by  defendant,  and  suffered  a  miscarriage. 
Giene  v.  8chuU»,  (Wis.)  858. 

2.  Damages.— In  an  action  for  breach  of  promise  of  marriage,  and  seduction  ia 

reliance  on  such  promise,  the  jury  cannot  allow  additional  damages  because 
plaintiff  was  gotten  with  child  by  defendant,  and  suffered  a  miscarriage.    Id. 

8.  Evidence— Rape.— In  an  action  for  breach  of  promise,  and  seduction  in  re- 
liance on  such  promise,  it  is  error  to  allow  plamtiff  to  testify  that  the  inter- 
course was  in  fact  effected  by  force,  and  without  her  consent.    Id. 

4.  Verdict  on  Testimony  of  Plaintiff.— A  yerdict  in  fayor  of  plaintiff  in  aa 
action  for  breach  of  promise  of  marriage  and  seduction  cannot  be  set  aside 
simply  because  it  was  rendered  on  her  uncorroborated  testimony.    Id. 

Conveyances, 

6.  OoNyETANCE  BT  WiFB  JoiNTLT  WITH  HusBAND  OF  WiFx's  Land.— When  the 

wife  joins  with  her  husband  in  the  conyeyance  of  the  fee  of  land  of  which 
she  is  in  whole  or  in  part  the  sole  owner,  she  conyeys  all  of  her  interest 
therein,  though  she  can  only  be  held  liable  upon  her  coyenants  in  such  deed 
to  the  extent  of  her  sole  property  conveyed.  HeinmiUer  y.  Hdtheway,  (Mich.) 
658. 

BiTorce. 

0.  Crueltt. — The  inhuman  treatment  which  is  suflJcient  to  base  a  daim  upon  for 
divorce  is  such  conduct  as  endangers  the  plaintiff's  life.  Whaiey  y.  Whaitm, 
(Iowa,)  809.* 

7.  Liability  of  Husband  for  Attorney's  Feb.— Under  section  2861  of  the 

statute  the  allowance  of  alimony  to  the  wife,  and  attorney's  fees  to  her  coun- 
sel, is  ancillary  to  the  action  for  divorce,  and  a  separate  action  cannot  be 
maintained  for  either.  Warner  v.  Heiden,  28  Wis.  517,  distinguished.  Clark 
y.  Burke,  (Wis.)  22. 

8.  Modification  of  Dbcbxb— Rbvibwable  Order.— An  application  to  modify 

a  decree  of  diyorce  is  a  special  proceeding,  within  the  meaning  of  section  581 
of  the  Civil  Code,  and  an  order  made  therein  affecting  a  substantial  right  may 
be  reviewed  on  error.  In  such  case  it  is  not  necessary  to  a  review  that  the 
error  complained  of  terminates  the  action  or  prevents  a  jugdment.  O'Brien  v. 
O'Brien,  (Neb.)  640. 
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t.  ALDCONT.—In  such  case,  where  the  divorced  wife  seeks  s  modification  of  the 
decree  for  alimony,  alleging  that  the  decree  was  obtained  by  the  fraud  of  the 
husband  and  his  agents,  the  district  court  has  authority  to  require  the  hus- 
band to  pay  into  court  a  reasonable  sum  of  money  to  enable  her  to  prosecute 
her  action.    Id. 

10.  Alxmont  aot)  Suit  Monbt  PBin>iNO  Appeal.— The  granting  of  temporary 
alimony  and  suit  money  to  enable  a  wife  to  prosecute  her  appeal  is  not  a  mat- 
ter of  course  in  the  supreme  court,  and  when  application  is  made  the  court 
will  look  into  the  record  so  far  as  to  determine  whether  the  appeal  is  ob- 
viously without  merit,  and  it  is  then  the  motion  will  be  denied.  Injury  and 
a  meritorious  cause  of  action  must  appear.    Friend  y.  Friend,  (Wis.)  34. 

Bee  Adultert;  Dowbb;  Exbcxttobs  and  Adiohistrators.  11;  Frauditijeiit 
OoNYETAHGBa,  4,  5;  Homestead,  6,  7,  9, 10;  Iefants,  1;  Rbplbtin,  8:  Wnx, 
8,4. 

DfPBACHMENT  OF  OFFICERS.    See  Counties,  7,  9. 

IMPEACHMBNT  OF  WITNESS.    See  Witoess,  16, 17. 

IMPLIED  CONTRACT.    See  Abbuicfsit,  2;  Contraot,  8. 

IMPLIED  WARRANTY.    See  Sale,  2,  8. 

IMPRISONMENT.    See  Crimieai.  Law,  8-11. 

IMPROVEMENTS.    See  Mortgage,  21,  22;  Vendor  and  Vendee,  14. 

INCEST. 

1.  Indictment— Election— TncE  of  Offense.— An  indictment  for  incest  con- 
tained two  counts:  the  first  charging  the  crime  to  have  been  committed  on 
the  first  day  of  April,  1884;  the  second  on  the  first  day  of  April,  18Q^,  and  on 
divers  other  days  and  times  between  that  date  and  the  first  aay  of  April.  1884. 
On  motion  of  the  defense  the  district  court  required  the  district  attorney  to 
elect  upon  which  count  he  would  proceed  to  trial.  Held,  no  error,  being  two 
distinct  offenses.    Sttite  t.  Lawrence,  (Neb.)  126. 

$.  Cohabitation  Need  not  be  Shown.— In  an  indictment  against  a  father,  for 
incest  with  his  daughter,  under  section  204  of  the  Criminal  Code,  it  is  not 
necessary,  in  order  to  a  conviction,  that  the  testimony  should  show  that  the 
father  and  daughter  cohabited  together  as  husband  and  wife,  nor  that  it  should 
appear  that  he  held  her  out  and  treated  her  to  others  as  his  wife,  nor  that  he 
was  not  living  and  cohabiting  with  his  wife.  If  it  is  shown  that  the  father 
and  daughter  lived  together  in  the  same  family  and  house,  and  that  he  for 
any  considerable  length  of  time,  and  as  a  custom,  rudely  and  licentiously  had 
sexual  intercourse  with  her  in  her  room  in  the  house,  for  that  purpose  assert- 
ing his  authority  as  her  parent,  it  will  be  sufficient  to  sustain  a  conviction.    H. 

INDICTMENT.  See  Adultebt,  1,  2;  Burglabt,  1;  Chattel  Mortgage,  9; 
Criminal  Law,  2, 8, 5;  Homicide,  1;  Incest;  Larcent  and  Receiting  Stolen 
Goods,  4;  Ways,  9. 

INFANTS. 

1.  Marriage  During  Nonage— Conyetance.— Where  a  female  marries  while 
under  16  years  of  age,  and  continues  to  cohabit  with  her  husband  after  ar- 
riving at  that  age,  her  minority  ends,  and  she  is  legally  qualified  to  convey 
her  real  estate  by  deed.     Ward  ▼.  Lafffrty,  (Neb.)  898. 

$,  Disaffirmance  of  Deed  bt,  when. — ^A  minor  who  has  conveyed  his  real  es- 
tate must  disaffirm  the  deed  within  a  reasonable  time  after  becoming  of  ago, 
or  be  barred  of  that  right.    Id, 

INJUNCTION. 

When  Granted. 
1.  Promissobt  Note  —  Injunction  to  Restrain  Payment  to  Fraxtdulent 
Holder  bt  Administrator  of  Decedent  Maker.— Where  the  possession 
of  ft  promissorr  note,  executed  by  a  person  since  deceased,  is  gained  by  fraud 
and  aeceit,  ana  allowed  as  a  valid  claim  against  the  estate  in  the  hands  of 
such  fraudulent  holder,  and  an  opportunity  to  prove  title  thereto  by  the  right- 
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ful  owner  is  denied,  equity  will  enjoin  the  payment  by  the  administrator 
to  such  fraudulent  holder,  until  the  question  of  title  can  be  Judicially  de- 
termined.   McKinney  v.  Ourtiss,  (Mich.)  691. 

2,  Exempt  Peopkrty  —  Wagbb  Attached  m  Anothbb  State. —A  citizen  of 
Iowa  may  restrain  a  citizen  of  that  state  from  proceeding  in  the  courts  of 
Minnesota  to  subject  the  wages  of  another  citizen  of  Iowa,  which  by  the  lawB 
of  Iowa  are  exempt,  to  the  payment  of  a  judgment  obtained  in  Iowa.  Teager 
V.  Laiidsky,  (Iowa,)  739. 

8.  Same— Contempt.— Where  such  party  has,  in  disobedience  of  the  injunction, 
appropriated  the  fund  in  dispute,  the  court  in  Iowa  may  render  judgment 
against  him  for  the  amount  so  appropriated.    Id, 

4.  Judgment  —  Correction  —  Collateral  Attack  by  Injunction.  —  Where  a 

Justice  of  the  peace  has  jurisdiction  of  the  subject-matter  and  the  parties,  a 
udgment  rendered  by  him,  after  the  expiration  of  the  time  fixed  by  statute, 
must  be  corrected  by  a  direct  proceeding  for  that  purpose,  and  will  not  be 
enjoined  upon  that  ground  alone.  Gould  v.  Loughran,  (Neb.)  897. 
6.  Same. — A  court  of  equity  will  not  enjoin  a  judgment  at  law  unless  it  appears 
that  the  plaintiff  has  a  valid  defense,  which,  by  reason  of  fraud,  accident,  or 
circumstances  beyond  his  control,  etc.,  he  was  unable  to  avail  himself  of. 
Id. 

6.  TRhiflPASs  TO  Land — Occupancy. — Where  a  trespasser  upon  land  continues  to 

remain  upon  the  same  in  defiance  of  a  writ  awarding  possession  to  the  owner, 
such  owner  is  entitled  to  an  injunction  to  prevent  the  trespasser  from  occo- 
pying  the  same.     Ten  Eyck  v.  Sjoburg,  (Iowa,)  785. 

7.  Cutting  Timber  on  Land. — When  Rowing  timber  constitutes  the  principal 

value  of  land,  the  cutting  thereof  is  irreparable  Injury  in  the  equitable  sense, 
and  may  properly  be  restrained  by  Injunction.    Butman  v.  James,  (Minn.)  66. 

Procedure. 

8.  Railroads— To  Prevent  One  Road  Interfering  with  Another  CROssma, 

iLTiEGAL. — An  injunction  granted  to  prevent  one  railway  interfering  with 
another  railroad  laying  its  track  across  its  right  of  way  and  tracks,  without 
notice,  and  before  the  case  is  determined  on  its  merits,  and  final  decree,  is 
illegal.  Toledo,  A.  A.  d>.  N,  M.  Ry.  Go.  v.  DetroU,  L.  dk.  N.  R.  Co.,  (Mich.) 
715. 

9.  Notice— When  Granted  Without.— An  injunction  should  never  be  granted 

without  due  notice,  unless  the  peculiar  exigencies  of  the  case  require  it  "for 
manifest  reasons,  to  be  shown  by  aflJdavit.^    Id. 

Damages. 

10.  Action  on  Bond — Evidence. — Defendant  obtained  an  injunction  on  giving 
bond,  restraining  the  collection  of  a  judgment.  The  injunction  was  dis- 
solved, and  after  payment  of  the  ^uagment  plaintiff  brought  suit  on  the 
bond  to  recover  the  damages  sustained  by  reason  of  the  issuance  of  the 
injunction.  Defendant  objected  to  the  introduction  of  any  evidence  on  the 
ground  that  no  damages  had  been  adjudged  against  the  obligors.  Held,  that 
the  bond  covered  such  damages  as  might  be  adjudged  against  the  obligors  in 
an  action  brought  to  determine  whetner  any  damages  had  been  sustained, 
and  that  the  evidence  was  admissible.    FourUain  v.  West,  (Iowa,)  264. 

See  Appeal,  4;  Nuisance;  Pabtnebahif,  2. 

INSANE  PERSONS. 

1.  Person  of  Unsound  Mind  — Code,  §  46.— A  person  of  unsound  mind  is  one 

who  is  incapable  of  transacting  the  particular  business  in  hand.  8url&y  t. 
iSater,  (Iowa, )  262. 

2.  Fraud — Deed — Mortgage  and  Contracts  Set  Abide.— Evidence  as  to  men- 

tal condition  of  plaintiff's  ward  examined,  and  deed,  mortgage,  and  contract 
set  aside  because  of  incapacity  and  fraud;  following  Alexander  y.  Haskins,  25 
N.W.Rep.935.   Id. 

INSOLVENCY. 

1,  Assignment  under  Minn.  Act  1881  —  Attachment  of  Lakd  in  Ahothbb 
State.— The  copartnership  of  Walker,  Judd  &  Veazie,  citizens  of  Minnesota, 
being  indebted  to  residents  of  this  state  in  the  sum  of  $150,000,  and  the  fur. 
ther  sum  of  $40,000  to  non-residents,  including  $10,000  to  citizens  of  Wi80on« 
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sin,  execntcd,  pursuant  to  chapter  148,  Laws  1881,  and  known  as  the  "In- 
solvent Jjftw, "  an  assignment  of  all  their  firm  property,  of  which  real  estate 
worth  160,000  was  situated  in  Wisconsin.  Ptvjt  to  the  execution  of  this  as- 
signment the  defendant,  also  a  citizen  of  this  state,  a  creditor  of  the  firm,  had 
ac(juired  an  attachment  lien  upon  the  Wisconsin  real  estate.  Other  creditors, 
citizens  of  Wisconsin,  had  also,  prior  to  the  assignment,  acquired  attachment 
liens  on  the  same  property.  Defendant  has  never  become  a  party  to  the  as- 
signment, nor  participated  in  its  benefits.  The  Minnesota  ''insolvent  law"  is 
essentially  different  from  the  statute  of  Wisconsin  regulatinj?  assi^ments  f or 
the  benefit  of  creditors,  and  in  some  respects  directly  m  conflict  with  it.  Held, 
ftret,  that  the  courts  of  Minnesota  have  no  right  to  enjoin  defendant  from 
enforcing  his  attachment  lien  on  the  real  property  in  Wisconsin,  although  the 
execution  of  the  assignment  might,  under  our  statute,  have  dissolved  such  an 
attachment  in  this  state;  secoT^,  that,  even  if  they  had  the  power  to  do  so» 
they  ought  not,  in  the  use  of  a  sound  discretion,  to  exercise  it  in  this  case, 
where  the  only  effect  might  be  to  enable  non-resident  creditors  to  step  in  and 
appropriate  the  attached  property.    Jenks  v.  Ludden,  (Minn.)  188. 

Sl  Pbefehrbd  Creditors— C^editobs  to  be  Paid  while  Party  is  Solvent. — 
An  order  to  a  debtor  by  a  solvent  party  to  pay  out  of  the  money  owed  certain 
creditors  of  such  solvent  party,  which  proceeding  is  assented  to  and  relied  on 
by  such  creditors,  is  not,  after  the  subsequent  insolvency  of  the  party,  to  be 
regarded  as  a  making  of  preferred  creditors.  Little  Wolf  Imp,  (h,  v.  Hana- 
eom,  (Wis.)  625. 

8.  Attorney's  Fees.— The  creditor  has  a  right  to  include  in  the  amount  due  from 
an  insolvent  the  expenses  of  an  attorney  employed  to  straighten  out  the  ac- 
count between  them  in  a  case  where  such  creditor  succeeded,  as  a  purchaser 
of  such  insolvent,  as  party  to  a  contract  entered  into  before  the  assignment. 

4,  Sale  of  Goods  to  Insolvent  before  Proceedings— Return  of  GK>0Dfi  to 
Vendor. — Insolvents,  having  placed  their  assets  in  the  hands  of  a  receiver 
for  the  benefit  of  their  creditors,  have  the  right,  as  against  such  creditors,  to 
return  to  the  vendor  goods  ordered,  but  not  delivered,  before  the  receiver's 
appointment.    Harding  Paper  Go.  v.  AUen,  (Wis.)  329. 

6.  Rights  of  Oreditors— Evidence  of  Possession  of  Goods  by  Receiver.— 
Held,  under  the  circumstances  of  this  case,  that  tbe  evidence  was  not  conclu- 
sive that  the  receiver  took  goods  purchased  by  the  insolvent,  but  delivered 
subsequently  to  the  receiver's  appointment,  as  part  of  the  estate  which  he  took 
under  his  appointment,  and  cause  remanded  for  a  new  trial.    Id. 

6.  Discharge,  how  Effected.— The  discharge  of  an  insolvent  debtor  under  the 

insolvent  law  is  effected  by  the  judgment  of  the  court,  and  not  by  the  "re- 
lease" filed  by  creditors  pursuant  to  the  statute.  National  German- American 
Bank  ▼.  Wilder,  (Minn.)  201. 

7.  Rblbasb  — Rbseryation.— The  including  in  such  a ''release"  of  an  express 

reservation  of  all  rights  of  the  creditor  as  against  other  debtors  than  the  in- 
solvent will  not  affect  the  legal  operation  of  the  judgment  to  be  entered,  and 
does  not  invalidate  the  release  for  the  purposes  contemplated  by  the  statute. 
Bhbby  and  Yandbrburgh,  JJ.,  dissenting.    Id, 
See  Bankruptcy. 

INSPECTION  OF  DOCUMENTS.    See  Trial,  1. 

INSTRUCTIONS.    See  Trial,  6-19. 

INSURANCE.    See  Fire  Insxtrance:  Life  Insxtranob. 

INTENT.    See  Assault  and  Battery,  8;  Burglary,  2. 

INTEREST.    See  Alteration  of  Instruments;  New  Trial,  5. 

INTERVENTION.    See  Cobporations.  L 

INTOXICATING  LIQUORS. 

1.  Abatbicent  of  Nuisancb— Landlord  as  a  Party  Defendant.— A  landlord 
whose  property  is  being  used  as  a  place  for  the  unlawful  sale  of  liquors  may 
be  made  a  party  defenaant,  with  his  tenant,  in  an  action  to  restrain  and  pre- 
vent the  public  nuisance  in  the  future.    Martin  v.  Blattner,  (Iowa,)  244. 
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2.  Liquor  Dealbr's  Bond— Failubb  to  Makb  Retubk.— Under  the  atetnta 
amending  Code,  §  1587,  an  action  may  be  maintained  on  the  bond  of  a  liqnor 
dealer  who  fails  to  make  return  on  the  last  Saturday  in  Jane,  or  within  fire 
days  thereafter.    State  y.  AfcEntee,  (lowaj  265. 

8.  Obligee  in  Bond.— A  liquor-dealer's  bond,  with  sureties,  was  given  to  the 
village  of  Hebron,  instead  of  the  state  of  Nebraska.  JBeld,  tiiat  anch  bond 
was  not  therefore  invalid,  and  that  a  wife  may  maintain  an  action  thereon  for 
loss  of  means  of  support  caused  by  intoxicating  liquors  sold  to  her  husband. 
Huffman  v.  Kopplekom,  8  Neb.  844.  8.  C.  1  N.  W.  Rep.  248,  followed.  SexMtm 
V.  KeUey,  8  Neb.  104,  distinguished.     Thomoi  v.  Hinkky,  (Neb.)  281. 

4.  Bbneficiart. — The  bond  is  for  the  use  of  any  person  who  may  be  injured  by 
the  sale  or  giving  away  of  intoxicating  liquors  by  the  person  licensed,  or  his 
agent,  and  the  obligee  is  not  necessarily  nor  usually  the  party  interested.     Id, 

6.  Approval. — Where  the  bond  of  a  liquor  dealer  is  filed  with  the  derk.  and  re- 
tained by  him.  and  the  principal  in  the  bond  then  engages  in  the  sale  of  in- 
toxicating liquors,  the  sureties  cannot  plead,  as  a  defense  to  the  bond,  that 
no  formal  approval  was  indorsed  on  such  bond.    Id. 

6.  Recital  of  License — Estoppel.— The  recital  in  a  bond,  signed  by  the  prin- 

cipal and  sureties,  thlit  *'a  license  to  sell  malt,  spirituous,  and  vinous  liqnon 
as  provided  by  law"  was  issued  to  the  principal,  is  sufficient,  prima  fads,  as 
against  them,  to  show  the  issuing  of  the  license.    Id, 

7.  Sureties  on  Several  Bonds.— Where  the  same  surety  signs  the  bonds  of  twe 

or  more  liquor  dealers,  he  will  be  liable  on  each,  and  the  validity  of  such 
bonds  will  not  be  afiFected.    Id, 

8.  Civil  Damages— Pleadings— Evidence.— Where  the  allegations  in  a  petition 

filed  by  a  wife  and  minor  children  against  a  saloon  keeper  for  loss  of  means  of 
support  caused  by  liquor  sold  to  the  husband  and  father  are  that  liquors  were 
sold  to  the  husband  and  father  in  quantities  sufficient  to  produce  intoxication, 
which  Wm.  H.  T.  drank,  and  thereby  became  intoxicated,  and,  while  in  this 
drunken  condition,  R.,  Uie  saloon  keeper,  continued  to  furnish  him  such  in- 
toxicating liquors,  and  allegations  thereafter  made  that,  by  reason  of  the  use 
thereof.  *  he  nas  become  an  habitual  drunkard, "  is  not  irrelevant.  JM^rta  v. 
Taytor.  (Neb.)  87. 

9.  Loss  OF  Labor.— The  words  "in  a  great  measure, "  qualifying  the  allegation 

of  loss  of  labor  and  support  by  the  nusband,  held  somciently  definite.    Id. 

See  Courts,  6. 

INVENTORY.    See  Absionmbnt  for  Benefit  of  CRSDrroBs,  S. 

JOINT  TENANTS  AND  TENANTS  IN  COMMON. 

Acquisition  of  Tax  Title. — Where  A.  causes  a  deed  to  be  executed  conveyinr 
land  to  himself  and  B.  as  joint  tenants,  or  tenants  in  common,  and  a  taxdeea 
had  been  previously  executed,  but  not  recorded,  conveying  the  premises  to 
A.,  without  his  knowledge,  such  tax  deed  does  not  vest  Uie  whole  title  in  A. 
A  Joint  tenancy  existed,  and  A.  could  not  acquire  a  tax  title  to  the  prejudice 
of  his  co-tenant.    Smith  v.  Smith,  (Iowa,)  780. 

JUDGMENT. 
By  DrfauU, 

1.  Judgment  bt  Default  ADxrrs  What.— A  default  admits  only  the  matters 

well  pleaded,  and  entitles  the  plaintiff  to  recover  thereon  nothing  more  than 
the  relief  sought  in  the  petition.    Johns(yn  v.  Mantx,  (Iowa,)  467. 

Entry  of  Judgment. 

2.  Order  to  Perfect  before  60  Days  from  Verdict.— Under  chapter  208  of 

1882  defendant  was  entitled  to  60  days  after  verdict  in  which  to  perfect  judg- 
ment, and  order  requiring  it  to  do  so  at  an  earlier  time,  under  penalty  of  losing 
its  costs,  was  unauthorized,  and  is  inoperative.  Hoye  v.  Chicago  db  If,  W.  By. 
(7o.,  (Wis.)  309, 

Lien, 

8.  Indexing. — ^Where  a  transcript  of  judgment  from  the  county  court  was  filed  in 
the  district  court  of  the  proper  county,  and  the  judgment  record  contained 
the  names  of  the  judgment  dehtor  and  the  judgment  creditor  arranged  alpha- 
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beticallj,  the  date  of  the  Judgment,  the  amount  of  the  same,  etc.,  a  purchaser 
of  real  estate  in  the  county  from  the  judgment  debtor  is  chargeable  with  no- 
tice of  the  Judgment  lien,  notwithstanding  the  jadffment  may  not  be  entered 
on  the  generalindex.  MeU  ▼.  StaU  Bank,  7  Neb.  loO,  distingiiished.  Hatnil- 
ttm  ▼.  WhUnejf,  (Neb.)  126. 

Opening  Judgment. 
4L  JuDGXBNT  BT  Non-Rbsidekt  Hsibs.— Where  proceedingswere  had  under  the 
statute  to  enforce  specific  performance  of  a  contract  alleged  to  have  been  made 
by  a  vendor,  since  deceasea,  and  a  decree  is  entered  in  favor  of  the  lien  of  vendee 
requiring  the  administrator  to  execute  a  deed,  the  heirs  of  the  vendor,  who 
were  non-residents  of  the  state  while  the  action  was  pending,  and  on  whom 
no  other  service  was  had  than  by  publication  of  a  notice  in  a  newspaper 
in  the  county  where  the  land  was  situate,  and  who  had  no  actual  notice  of 
the  pendency  of  the  action,  may,  at  anv  time  within  five  vears  from  the  entry 
of  the  decree,  apply  to  the  court,  unaer  section  BH  of  the  Code,  for  leave  to 
open  the  Judgment  and  be  let  in  to  defend.    In  re  Seed  v.  Thompe<m,  (Neb.) 

5.  AFFroAvrr  by  Attobwbt.— The  affidavit  that  the  party  seeking  to  open  the 

ludgment  "had  no  actual  notice  of  the  pendencv  of  the  suit  in  time  to  appear 
In  court  and  make  his  defense"  ordinarily  should  be  made  by  the  party  him- 
self. But  if,  from  the  particular  circumstances  of  the  case,  an  attorney  has 
S'sonal  knowledge  of  tne  want  of  such  notice,  and  makes  an  affidavit  accord- 
fly,  it  will  be  sufficient  to  sustain  the  order,  where  there  are  no  counter- 
daviU.    Id, 

Setting  Aeide  Judgment. 

6.  NoTiCB.— The  order  of  a  Justice  of  the  peace,  or  a  county  Judge  in  the  exercise 

of  the  same  powers  and  jurisdiction,  m  setting  aside  a  judgment  rendered  in 
the  absence  of  a  defendant,  when  made  under  the  provisions  of  section  1(H)l 
of  the  Civil  Code,  should  be  made  conditionally  only,  in  the  first  instai;ce. 
and  cannot  be  finally  made  unless  the  conditions  of  the  section  are  complied 
with  by  the  party  seeking  to  open  the  judgment.    If  notice  is  not  given  to  the 

J^laintifiF  as  reauired,  the  application  should  be  overruled,  and  the  original 
udgment  be  allowed  to  stand.    The  giving  of  the  notice  is  jurisdiction.    Tootle 
v.  Jonee,  (Neb.)  »86. 

7.  Appbarancb— Watvbb. — An  application  to  set  aside  a  judgment,  under  the 

provisions  of  section  1001  of  the  Civil  Code,  is  a  recognition  of  the  regularity 
of  the  Judgment  and  a  waiver  of  any  objection  that  the  judgment  was  prema- 
turely rendered.  Id. 
See  Appkal,  6,  6,  28;  Attachmekt,  7-9;  Error,  1,  2.  5,  6;  Estoppel,  1-^;  Home- 
8TBAD,  8;  Injunction,  4  5;'Meghanio'8  Lien,  4;  Replevin,  6,  7;  Tender 
AND  Offer  of  Jitdoment;  Trial,  6. 

JURISDICTION.  See  Action  or  Suit,  8;  Appeal.  1-6;  Courts,  5.  6;  Equitt, 
1-9;  Executors  Ain>  Administrators,  2.  8,  9;  Justice  of  the  Pbaob,  1,  2; 
Rbicotal  of  Cause  froic  State  to  United  States  Court. 

JURY. 
Competency  of  Jurors. 

1.  Disqualifying  Opinion  — Definition.— The  opinion  entertained  by  a  Juror 
which  disqualifies  him  is  an  opinion  of  that  fixed  character  which  repels  the 
presumption  of  innocence  in  a  criminal  case,  and  whereby,  in  the  mind  of 
the  Juror,  the  accused  stands  condemned  already.  People  v.  Barker,  (Mich.) 
589. 

9.  Juror  Biased. — It  is  not  error  for  a  trial  court  to  sustain  a  challenge  to  a  juror 
who  testifies,  upon  examination  as  to  his  comoetency,  that  he  resided  in  the 
neighborhood  where  one  of  the  parties  residea,  and  had  a  great  deal  of  talk 
about  the  case;  that  he  was  not  free  from  bias;  and  that  he  thouj^ht  this  con- 
dition of  his  mind  would  influence  him  in  his  verdict.  Hutchmeon  v.  8UUe, 
(Neb.)  118. 

8.  Juror  Unfriendly  to  Attorney.— Unfriendly  feeling  towards  an  attorney 

engac[ed  in  a  trial  is  not  sufficient  ground  for  a  challenge  of  a  Juror  for  cause, 
he  Demg  competent  in  all  other  respects,  when  it  is  shown  by  his  testimonv 
that  he  would  render  a  fair  and  impartial  verdict  uninfluenced  by  such  feel- 
ing.   Id, 
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SelecHon — ImpaneHng,  etc. 

4.  D18CRBT10K  OF  CouBT  IN  Selection  op  Jurors.— The  circuit  Judge  Is  invested 
with  a  certain  degree  of  discretion  in  the  selection  of  lurors  for  a  panel.  Such 
discretion  is  to  be  exercised  in  seeing  that  proper  and  competent  men  are  se- 
lected; and  so  long  as  the  case  of  the  parties  is  not  prejudiced  by  the  exercise 
of  such  discretion  they  cannot  complain.    People  t.  Barker ^  (Mich.)  539. 

6.  Improper  Person  fob  Service— Discharge  by  Court.— When  a  juror,  after 
his  selection,  but  before  the  completion  of  the  [)anel,  has  exhibited  sucli  reck- 
less disregard  of  his  duty  as  a  juror  as  to  make  it  quite  evident  that  he  is  unfit 
to  serve,  the  judge  may  properly  exclude  him  from  the  panel.    Id. 

6.  Alien— Discharge  bt  Court  after  Completion  of  Panel.— An  alien  not 

being  qualified  in  any  respect  to  sit  upon  a  jury  in  Michigan,  it  is  not  im- 
proper for  the  court,  upon  discovering  such  a  one  upon  the  panel  after  its 
completion,  but  before  further  proceedings  had  in  tne  case,  to  order  such 
person  to  stand  aside  and  be  discharged,  and  another  juror  drawn  in  his 
stead,  giving  permission  meantime  to  the  defendant  to  challenge  the  other  11 
jurors,  either  peremptorily  or  for  cause.     Id. 

7.  Objection  to  Panel.- On  rehearing,  hdd^  that  the  objection  to  the  panel  of 

trial  jurors,  upon  the  ground  that  the  persons  constituting  the  panel  had  not 
been  drawn  as  required  by  law,  was  properly  overruled.  Brentnery.  Chicago. 
M.  d  St.  P.  Ry.  Co.,  23  N.  W.  Rep.  245,  overruled,  and SUitey.  Harris,  64  Iowa. 
287,  S.  C.  20  X.  W.  Rep.  439,  followed.  Brentner  v.  Chicago,  M.  db  St.  P.  B. 
Co.,  {lowti,)  mo. 

8.  Prejudice  of  Jurors  — Court  Adyisino  Jury  as  to  Their  Duty.  —  If  a 

judge  has  reason  to  believe  that  jurors  have  expressed  a  determination  not 
to  render  a  verdict  against  a  town  in  an  action  for  injuries  caused  by  a  de- 
fective highway,  no  matter  what  facts  are  proven,  he  may,  before  the  parties 
have  challenged  them,  admonish  them  as  to  their  duty  to  decide  the  case 
fairly  and  impartially  upon  the  evidence.     Sickler  v.  Toton  of  LavaUe,  (Wis.) 

les. 

Province  of  Jury. 

9.  Question  for— Acquirement  of  New  Residence.- When  the  evidence  leaves 

in  doubt  the  question  whether  a  partjr  has  or  has  not  acquired  by  his  acts  a 
residence  in  a  new  place,  that  question  is  properly  submitted  to  the  jurv. 
Johnston  V.  Citg  of  Oshkosh,  (Wis.)  320 

10.  Negligence— Evidence — Question  for  Jury. — A  servant  of  the  defendant 
had  been  three  or  four  days  engaged  as  a  brakeman  and  as  one  of  a  station 

?'ard  crew,  he  being  previously  a  stranger  to  the  locality.  While  descending 
rom  a  moving  freight  car  by  a  side  ladder,  he  was  swept  oflP  by  a  trestle 
standing  14i  inches  from  the  side  of  the  car.  and  killed.  Case  considered 
sufficient  to  go  to  the  jury  upon  the  (questions  (1)  of  defendant's  negligence; 
(2)  as  to  whether  the  servant  knew  this  danger  or  was  chargeable  with  want 
01  ordinary  prudence  if  he  had  failed  to  inform  himself  of  it,  so  that  he 
should  be  deemed  to  have  assumed  the  risk;  and  (8)  as  to  his  contributory 
negligence.    Bobely.  Chicago,  M.  d  St.  P.  By.  Co.,  (Minn.)  805. 

11.  Jury  Judges  of  Credibility  in  Case  of  Flatly  Contradictory  Evidence.— 
In  the  case  of  flatly  contradictory  evidence,  the  court  may  instruct  the  jury 
to  judge  for  themselves  the  credibility  of  the  witnesses;  and  if  the  liberty 
so  given  is  abused  by  the  jury,  it  will  be  remedied  by  the  court  in  subse- 
quently setting  aside  the  verdict.  Lanning  v.  Chicago,  B.  d  Q.  B.  Co,,  (Iowa.) 
478. 

See  New  Trial,  12;  Railroad  Companies,  15;  Trial,  6-23. 

JUSTICE  OF  THE  PEACE. 

1.  Jurisdiction-— Action  for  Installments  of  Money  Due  on  a  Bond.— Ac- 

tion may  be  had  before  a  justice  of  the  peace  for  installments,  amounting  to 
less  than  $200.  upon  a  bond,  notwithstanding  that  the  penalty  of  the  bond  is 
$500.  and  that  it  is  secured  by  a  mortgage  upon  real  estate.  Buechel  v.  Bve- 
chcl,  (Wis.)  818. 

2.  Jurisdiction— Action  against  Sheriff.— When  the  amount  claimed  does  not 

exceed  $200,  and  an  action  is  brought  against  the  sheriff  for  the  value  of 
property  sold  by  him  under  an  execution  in  his  hands,  and  there  is  no  charge 
of  misconduct,  a  justice  of  the  peace  has  Jurisdiction.  &i>ielman  y.  Flgnn, 
(Neb.)  224 
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\.  Service  op  Summons— Paiitt  Interested.— It  is  the  duty  of  a  justice  of  the 
peace  who  authorizes  a  private  individual  to  serve  a  summons  to  assure  him- 
self that  such  person  is  not  interested  in  the  case.  A  failure  herein  ousts  him 
of  jurisdiction  of  the  case  after  a  summons  in  this  respect  improperly  served. 
Union  Mut.  Fire  Ins.  Co.  v.  Page,  (Mich.)  859. 

L  Criminal  Jurisdiction— Transfer  of  Case  to  Another  Justice.— Defend- 
ant was  charged  hefore  A.,  a  justice  of  the  peace,  with  keeping  liquor  for  sale 
contrary  to  law,  and  asked  tohave  the  case  transferred  to  another  justice,  on 
account  of  the  prejudice  of  A.,  and  alleged  that  B.,  the  next  nearest  justice, 
was  a  material  witness  in  the  case;  whereupon  A.  transferred  the  case  to  Jus- 
tice C,  before  whom  defendant  was  convicted;  and  on  appeal  from  such  con- 
viction to  the  district  court,  he  moved  to  dismiss  the  case  on  the  ground  that 
C.  acquired  no  jurisdiction  thereof.  Held,  that  although  the  ground  alleged 
for  not  removing  the  case  to  B.  was  not  legally  sufficient,  defendant,  by  goinff 
to  trial  before  C,  waived  his  right  to  object  to  his  want  of  jurisdiction;  ana 
that  the  appeal  brought  the  case  into  the  district  court  on  its  merits.  State  ▼. 
MeEvory,  (Iowa,)  278. 

See  Apfsax,  85;  Bajstabdt,  1. 

LACHES.    See  Taxation,  28. 

LAND  GRANT.    See  Public  Lands,  3. 

LANDLORD  AND  TENANT. 
RighU  and  LdabUiHes. 

1.  Ejectment— Conveyance  of  Premises.— Where  a  lease  was  executed  for  a 

term  of  years,  and  a  copy  or  duplicate  of  the  same  delivered  to  the  tenant,  the 
rights  of  the  tenant  unaer  such  lease  cannot  be  defeated  by  his  grantor's  sub- 
sequently destroying  the  original  lease,  and  conveying  the  premises  by  ante- 
dated deed  of  conveyance  dated  before  the  day  on  which  the  lease  was  exe- 
cuted.    Le^brick  v.  I^tahle,  (Iowa,)  490. 

2.  Farm  Lease  on  Shares— Holding  Over.— Where  the  lessee  of  agricultural 

lands  on  shares,  for  the  term  of  one  year,  holds  over  for  another  year  by  the 
consent  of  the  landlord,  no  different  or  other  contract  as  to  the  terms  of  the 
lease  having  been  made,  in  an  action  for  rent  the  law  will  imply  an  agreement 
to  hold  for  the  year  upon  the  terms  of  the  prior  lease.  Tates  v.  Kinney,  (Neb.) 
182. 

3.  Mortgage  of  Crops. — Li  such  case  the  tenant  may  mortgage  his  interest  in 

the  crop  raised  without  the  consent  of  the  lessor,  and  the  mortgagee  will  hold 
the  title  of  the  lessee  to  the  mortgat^ed  property,  but  subject  to  all  the  rights 
of  the  lessor,  and  such  mortgage  will  be  no  violation  of  his  rights.    Id. 

4.  Duty  to  Repair  Store — Civn.  Code,  §  1114. — A  landlord  who  rents  the  cellar 

and  first  story  of  a  building  in  a  store  block  is  not  bound  to  keep  the  same  in 
repair,  in  the  absence  of  an  agreement  in  the  lease,  as  the  property  leased  is 
not  ^'a  building  intended  for  the  occupation  of  human  beings, "  within  the 
meaning  of  Civil  Code,  §  1114.    EdmUton  v.  Aaleeen,  (Dak.)  82.* 

BerU. 

5.  Liabilitt  of  AfisiONBB  FOB  Rent.— Where  a  lessee  assigns  his  term,  the  as- 

signee who  goes  into  possession  of  the  leased  premises  is  liable  to  the  lessor 
for  the  rents  reserved  in  the  lease.    De  Pere  Go.  v.  Rayner,  (Wis.)  155. 

6.  Liabilitt  of  Tenant  Holding  Over  for  Rent.— Where  a  tenant,  after  the 

expiration  of  his  lease,  holds  over,  with  the  consent  of  the  landlord,  he  will 
be  liable  for  the  rent  stipulated  in  the  lease.    Id. 

7.  Former  Opinion  Corrected.— Former  opinion,  reported  in  22  N.  W.Rep.  761, 

corectcd.     Id. 

8.  Lease— Execution  by  One  not  the  Payee— Right  to  Collect  Rent  from 

Lessee.— A  lease  executed  by  one  party,  but  conditioned  so  as  to  make  the 
rent  payable  to  another,  enables  the  latter  party  to  collect  the  rent  reserved 
therein  from  the  lessee.     Toan  v.  Pline,  (Mich.)  657. 

9.  Execution  by  Agent— Occupancy  by  Lessee  for  Over  a  Year— Statute 

OF  Frauds.— The  effect  of  the  statute  of  frauds  is  not  to  invalidate  a  lease 
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that  was  executed  by  an  agent,  without  written  authority,  bo  as  to  rolieTc 
from  the  duty  of  paying  rent  to  the  principal  a'  lessee  who  has  occupied  the 
land  by  virtue  of  such  lease  for  over  a  year.    Id. 

10.  Action  for  Rent— Supplkmkntal  Complaint— Claim  fob  Rent  AocmjiNG 
AFTER  Institution  of  Suit.— Where  an  action  is  brought  on  written  lea^  to 
recover  for  a  month's  rent  due  and  unpaid,  and  rent  to  become  due,  plaintiff 
may,  by  supplemental  complaint,  sue  for  rent  falling  due  after  the  conunence- 
ment  of  the  suit.     Sigler  v.  Condon,  (Iowa,)  372. 

11.  Lien  for  Rent —Property  on  Premises  not  Owned  by  Tenant — Code. 
§  2017.— A  landlord  has  no  lien  upon  the  property  of  third  parties,  although 
it  may  have  been  used  by  the  tenant  upon  the  demised  premises  daring  the 
term  of  the  lease.    Perry  v.  Waggoner,  (Iowa,)  292. 

12.  Chattel  Mortgage— Priority  of  Lbsn.— When  proper^  subject  to  a  chat- 
tel mortgage,  and  used  upon  leased  premises,  is  purchasea  by  the  assignee  of 
the  lease,  the  landlord's  lien  for  rent  accruing  after  such  purchase  is  inferior 
to  the  lien  of  the  mortgage.    Id, 

LARCENY  AND  RECEIVING  STOLEN  GOODa 

1.  Embezzlement  from  Employer— Section  8900,  Code.— Under  section  8900 

of  the  Code  a  party  who  has  embezzled  his  employer's  money,  coming  into 
his  hands  by  virtue  of  his  employment,  by  actual  conversion,  or  by  secreting 
with  intent  to  convert,  is  guilty  of  larceny.    8UU6  v.  Goode,  (Iowa,)  773. 

2.  Offense,  how  Constituted- Money  Coming  into  Defendant's  Haiojs.— 

To  constitute  the  offense  contemplated  by  section  8909  of  the  Code  it  must  ap- 
pear that  the  money  came  into  defendant's  hands  by  virtue  of  his  employ^ 
ment.    Id, 

8.  AoB  OF  Defendant— Agent  of  Corporation— Llariltty  for  Such  Offbnsb. 
Under  the  statute,  the  offense  of  larceny,  by  defendant  embezzling  the  money 
of  his  employer,  may  be  committed  by  the  agent  of  a  corporation,  though  un- 
der the  age  of  16  years.    Id. 

4.  Receiving  Stolen  Goods— Indictment— Code.  §  8911.— An  indictment  under 
Code,  ^  8911,  charging  that  certain  property  "feloniously  and  burglariously 
stolen,  taken,  and  carried  away  by  J.  D.,  *  *  *  the  defendant  unlawfully 
and  feloniously  did  receive  and  have,  •  •  •  well  knowing  the  said  goods, 
chattels,  and  property  to  have  been  feloniously  stolen,  taken,  and  carried 
away,"  is  sufficient.    State  v.  Lane,  (Iowa,)  266. 

LAW  AND  FACT.    See  Jury,  9, 11. 

LEASE.    See  Landlord  and  Tenant;  Words. 

LEGACY.    See  Ezbcittors  and  Administrators.  4 

LIBEL  AND  SLANDER. 

1.  LlBEL^PRITILEeED  COMMUNICATION— REMARKS  OF  SCHOOL  StTFEBINTSNDBNT 

Reflecting  on  Teacher.— Remarks  and  strictures  of  the  defendant,  a  super- 
intendent of  the  district  schools,  on  plaintiff's  ability  and  methods  of  teach- 
ing, as  expressed  in  an  interview  with  a  newspaper  reporter,  and  published 
in  full,  hdd  not  libelous.  Morse,  J.,  dissenting,   (y  Connor  v.  8ill,  (Mich.)  IS.* 

2.  Libel— Opinion  of  Witness  as  to  Party  Intended  to  be  Charged  with 

Crime. — ^Where  a  person  to  whom  a  note  was  presented  for  payment  makes 
an  affidavit  that  he  believes  such  note  to  be  a  forgery,  but  does  not  accuse 
anj  person  of  the  commission  of  the  crime,  in  an  action  against  him  for  libel 
it  IS  not  competent  for  a  witness  to  state  whom  he  understood  the  defendant 
to  refer  to.    Anderson  v.  Hart,  (Iowa,)  280. 

8.  Slander— Pleading— Amendment  of  Complaint— Charging  Other  Words. 
In  an  action  for  slander,  an  amendment  alleging  other  words  than  those 
charged  in  the  original  complaint  cannot  be  allowed,  even  since  the  Code. 
Geary  v.  BenneU,  (Wis.)  886. 

4.  Etidencb  of  Other  Words.- New  or  other  words  than  those  alleged  in  the 
complaint  to  have  been  spoken  of  plaintiff  cannot  be  proved  or  rmied  upon 
in  the  same  action,  whether  by  amendment  or  otherwise.    Id, 

LICENSES.    See  Municipal  Corporations,  6,  7;  Patents  for  Inventions. 
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JAEHN,  See  Chattel  Mobtgagb.  7;  Judgment,  8;  Landlord  and  Tenant,  11, 
19;  Mechanic's  Lien;  Mortgage.  6,  6;  Pledge  and  Ck>LiiATERAL  Bbcuritt; 
Taxation,  25;  Vendor  and  Vendee,  9,  10. 

LIFE  INSURANCE. 

1.  Mutual  Life  Companies— Accepting  Monet  from  Members— Presumption 
OF  Payment  of  Assessment. — A  mutual  insurance  company,  after  demand- 
ing, receiying,  and  retaining,  until  after  the  death  of  a  member,  money  equal 
to  the  assessment  due  from  him,  cannot  claim  that  the  money  was  taken  by 
mistake,  and  that  the  certificate  is  forfeited.  Bailey  y.  Mutual  Ben,  AM*n, 
(Iowa.)  770. 

a.  Action  at  Law  to  Recover  upon  Certificate  —  Scope  of  Remedy.— An 
action  at  law  upon  a  certificate  of  mutual  insurance  cannot  reach  questions 
outside  of  such  certificate,  so  as  to  enable  the  plaintiff  to  recover  benefits 
otherwise  than  as  specified  in  the  certificate.    Id, 

8.  Forfeiture — Non-Payment  of  Dues— Act  of  God. — ^Where  a  party  whose 
life  is  insured  has  been  duly  notified  as  to  the  time  when  his  dues  are  paya- 
ble, but  before  such  date  is  attacked  with  fever,  and  is  unable  to  attend  to 
business,  or  make  such  payment  by  reason  of  his  delirious  condition  up  to  the 
time  of  his  death,  and  his  widow,  a  few  days  after  the  date  on  which  tne  dues 
are  payable,  and  as  soon  as  she  learns  that  they  have  not  been  paid,  tenders 
the  amount  due,  this  will  not  prevent  the  policy  from  being  forfeited.  Car- 
penter y.  Centennial  lAfe  AMt^n,  (Iowa.)  456. 

LIMITATION  OF  ACTIONS.    See  Statutb  of  Limitations. 

LINCOLN  CITY.    See  Municipal  Corporations,  6,  7,  24-^1,  88. 

LIVE-STOCK.    See  Carriers,  4. 

LOCAL  IMPROVEMENTS.    See  Municipal  Corporations,  8-21,  88-48. 

LOGS  AND  LOGGING 

1.  Boom  Companies— Constitutionality  of  Sp.  Laws  1873,  Ch.  106.— The  pro- 
visions of  chapter  106,  Sp.  Laws  1872,  considered,  and  hdi  constitutional;  fol- 
lowing Amee  v.  Railroad  Co.,  21  Minn.  288.  Oreen  v.  Knife  Falls  Boom  Co,, 
(Minn.)  924. 

%,  CuTTiNo  Timber  on  Land  of  Another— Treble  Damages— Negliobncb.— 
In  order  to  entitle  a  party  to  recover  treble  damages  under  the  statute  for 
cutting  timber  on  the  land  of  another,  it  must  appear  that  the  trespasser 
acted  willfully  and  wantonly,  and  not  merely  negligently,  in  committing  the 
wrong.    Michigan  Land  db  iron  Go.  v.  Deer  Lake  <7<9.,  (Mich.)  10. 

3.  Burden  of  Proof.— The  burden  in  such  a  case  is  on  the  defendant  to  show 
that  the  trespass  was  casual  and  involuntary.    Id, 

LOGS  AND  LUMBER    See  Injunction,  7;  RsPLKvar,  %. 

LUMBER.    See  Logs  and  Logoxng. 

MALICIOUS  MAIMING  OF  ANIMALS.    See  Animals,  4,  6. 

MALICIOUS  PROSECUTION. 

1.  Adticb  of  Counsel— Instruction  to  Jury.- Where  it  is  in  evidence  that  the 

defendant,  in  an  action  for  malicious  prosecution,  consulted  counsel  before 
making  complaint  to  the  grand  jury,  it  is  proper  for  the  court  to  instruct  in 
regard  to  the  law  pertaining  to  the  aavice  of  counsel  in  such  cases,  even  though 
the  evidence  be  such  that  the  defendant  could  claim  nothing  at  all  from  it. 
Walker  v.  Camp,  (Iowa,)  800.» 

2.  Malicious  Prosecution  of  Replevin  Suit— Evidence  of  Other  Suits. — 

In  an  action  to  recover  damages  for  the  malicious  prosecution  of  a  replevin 
suit,  evidence  of  the  institution  of  other  suits,  based  upon  the  same  groundless 
cause  of  action,  is  admissible.     Magmer  v.  Renk,  (Wis.)  26.* 
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8.  End  op  Suit-Kecord  of  Replevin  Suit. — The  record  of  the  replevin  rait 
oiTcred  in  evidence  in  this  case  was  admissible  to  show  an  end  of  the  mali- 
cious prosecution.     Id* 

4.  Measure  of  Damages.— All  loss  that  plaintiff  has  sustained  in  his  business  as 
the  direct  and  natural  result  of  the  suit,  the  extraordinary  costs  incurred  for 
counsel  fees  and  other  necessary  expenses  in  defending  the  suit,  may  be  taken 
in  the  estimate  of  damages.    Id, 

MALPRACTICE.    See  Physicians  ahd  Bubgsokb. 

MANDAMUS. 
When  WrU  Lies, 

1.  Office  op  Writ. — A  writ  of  mandamus  can  only  require  an  officer,  board,  or 

court  to  perform  a  duty  which  the  law  enjoins.  It  cannot  create  or  enlarge 
the  authority  of  the  person  or  officer  to  whom  it  is  directed.  Thatcher  ▼. 
Adams  Co.,  (Neb.)72Q. 

2.  When  Lies.— Mandamus  will  not  lie  to  control  the  exercise  of  discretion  or  of- 

ficial jud^rment.     State  v.  Joint  School-dist,  (Wis.)  829. 
8.  Wkit  to  Reach  Judicial  Act,  when  It  Libs. —  A  mandamus,  the  effect  of 
which  is  to  disturb  a  judicial  act  by  a  judge  in  equity,  can  only  issae  upon 
some  exigency  that  requires  prompt  action  to  prevent  mischief.    Detroii,  L.  dfr 
N.  R.  Co.  V.  Circnii  Judge,  (Mich.)  876. 

Form  of  WrO— Practice. 

4.  Alternative  Writ  of  Mandamus.— The  proper  practice  is  that,  instead  of  an 

order  to  show  cause  why  a  peremptory  writ  of  mandamus  should  not  issue, 
the  first  process  should  be  an  alternative  writ  of  mandamus.  State  v.  Joint 
Sch^'oldist.,  (\\\^,)^Si». 

5.  Answer  —  Matters  in  Defense  —  Relator's  Failure  to  go  to  Proofs. 

When  the  answer  filed  to  an  application  for  the  writ  of  mandamus  sets  up 
matters  which,  if  true,  would  defeat  the  application,  the  writ  will  be  deniea, 
uuloss  the  relator  choose  to  test  the  facts  of  the  case.  MerriU  v.  Oladwin  Co. 
Treus.,  (Mich.)  866. 

6.  Office  of  Demurrer. — Where  it  is  sought  to  test  the  sufficiency  of  a  petition 

for  a  mandamus,  the  proper  course  is  todemur  to  the  petition  upon  the  ground 
that  the  facts  stated  therein  do  not  entitle  the  relator  to  the  relief  sought. 
States.  Chicago,  St.  P.,  M.  <ft  0.  B.  Co.,  (Neb.)  434. 

7.  Motion  to  Quash. — Motion  to  quash  for  insufficiency,  heid  to  be  a  demurrer. 

Id. 
See  Appeal,  81;  Counties,  7, 12.  14;  Railroad  Companies,  1;  WmrBsa,  14. 

MASTER  AND  SERVANT. 

Contract  of  Hiring— Action  on, 

1.  Statute  op  Frauds—Action  for  Wages. — A  contract  of  hiring  for  four  years 

that  is  not  in  writing  is  void  under  Rev.  St.  1878,  §  2307,  and  can  furnish  no 
ground  of  action  in  favor  of  the  employe,  or  be  used  as  a  basis  of  defense  in 
an  action  to  recover  for  services  rendered.     Salb  v.  Campbell,  (Wis.)  46.* 

2.  QiTANTUM  Meruit.— In  such  a  case  the  parties  must  stand  as  though  no  ezpreaa 

contract  was  made,  and  the  employe  may  recover  upon  a  quantum  meruit  for 
the  work  done  upon  an  implied  promise  of  the  employer  to  pay  what  the  aorv- 
ices  are  reasonably  worth.     Id. 

Liability  of  Master  to  Servant— Negligence, 

8.  Negligence— Dangerous  Occupation.— The  proprietors  of  large  manufactur- 

ing establishments  are  charged  with  the  duty  of  providing  their  employes 
with  a  suitable  place  in  which  worls  may  be  performed  with  a  reasonable  de- 
gree of  safety  to  them,  and  without  ex|)osure  to  dangers  that  are  not  within 
the  obvious  scope  of  the  employment  in  the  business  as  usually  carried  on; 
and  in  case  of  extraordinary,  unusual,  or  latent  dangers  attending  the  em- 
ployment, knowledge  of  which  the  employes,  from  ignorance  or  inexperience, 
do  not  possess,  to  have  such  employes  cautioned  accordingly.  Srnuk  v.  Pen- 
ijisvlar  Car  Works,  (Mich.)  662.* 
4.  CoNTRiBUTORT  NEGLIGENCE. — In  an  actiou  growing  out  of  the  death  of  defend- 
ant's employe  through  exposure,  in  defendant's  service,  to  a  danger  not  corn- 
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monly  connected  witli  the  employment,  knowledge  of  such  danger  is  not  to 
be  presumed  in  proof  of  contributory  negligence,  out  must  be  brought  home 
to  tne  deceased.    Id. 

6.  Presumption  of  Knowlbdob. — An  employe  in  an  iron  foundry,  having  been, 
without  warning  of  the  extraordinary  danger  attending  the  act.  ordered,  with 
others,  to  leave  the  building  to  which  his  accustomed  service  confined  him, 
and  to  go  over  a  frozen  alley-way  for  a  ladle  full  of  molten  iron,  in  perform- 
ance 01  which  service  one  of  the  party  slipped  and  fell,  whereby  the  molten 
metal,  coming  into  contact  with  the  ice,  was  thrown  over  such  employe,  so 
that  he  died  in  consequence,  in  an  action  thereupon  by  the  executrix  of  such 
employe  to  recover  damages,  it  will  not  be  presumed  that  such  employe  had 
a  scientific  knowledge  of  the  effect  of  molten  iron  being  thrown  upon  ice,  so 
as  to  charge  him  with  contributory  negligence  in  not  having  declined  the 
service,  or  removed  the  ice  preparatory  to  performing  it.    Id.* 

See  AasuiCFSiT,  5,  6;  Larceny  and  Receiving  Stolen  Goods,  1-8;  Parent  and 

Child,  8. 

MECHANIC'S  LIEN. 

1.  Lien,  when  Attaches.— The  law  does  not  give  a  mechanic's  lien  which  can 

be  enforced,  without  first  complying  with  the  terms  of  the  statute  in  filing  the 
necessary  account  and  affidavit  in  the  office  of  the  countj  clerk  of  the  proper 
county.  Prior  to  the  filing  of  such  affidavit  the  mechanic  or  furnisher  of  ma- 
terial has  no  such  interest  m  the  real  estat<e  as  would  require  a  relinquishment 
in  writing  under  the  statute  of  frauds.  White  Lake  Lumber  Co,  v.  Stone,  (Neb.) 
895. 

2.  Equitable  Owner  of  Land. —  Where  a  party  erects  a  building  upon  land 

which  he  has  contracted  and  paid  for,  and  taken  possession  of,  though  no 
conveyance  has  been  executed,  he  is  the  absolute  owner  of  the  whole  of  the 
beneficial  interest  therein,  and  the  lien  of  parties  furnishing  materials  for 
such  building  will  vest  at  the  date  of  the  first  charge  for  materials  so  used. 
The  fact  that  such  equitable  owner  afterwards  procured  a  conveyance  of  the 
land  to  be  made  to  a  third  party  is  immaterial.     Crocker  v.  Currier,  (Wis.)  825. 

8.  Amount  of  Land  Affected— Error  without  Prejudice.— Where  a  finding 
by  a  referee  gives  plaintiff  a.1ien  upon  defendant's  interest  in  more  than  an 
acre  of  land,  within  the  limits  of  an  incorporated  city  or  village,  such  finding 
is  erroneous;  but  if,  on  the  hearing,  the  defendant's  uncontradicted  testimony 
is  that  he  has  no  title  or  interest  in  a  portion  of  the  land,  (which,  deducted, 
would  leave  less  than  an  acre  affected  by  the  lien.)  the  error  does  not  preju- 
dice him,  and  will  not  work  a  reversal  of  the  judgment.    Id. 

4.  Form  of  Judgment.— A  judgment  in  a  lien  foreclosure  suit,  ordering  that 
"plaintiff  do  have  and  recover  of  defendant"  a  certain  sum,  with  costs,  is  not 
a  personal  judgment  against  defendant  for  the  sum  named;  but  merely  an 
assessment  of  the  sum  so  due,  as  required  by  statute.    Id. 

MILWAUKEE  CITY.    See  Municipal  Corporations,  88-48. 

MINNEAPOLIS  CITY.    See  Municipal  Corporations,  11-15. 

MISDEMEANOR.    See  Criminal  Law,  8. 9. 

MISTAKE.    See  Equity,  5;  Taxation,  13. 

MITTIMUS.    See  Criminal  Law,  9. 

MORTGAGE. 

In  QeTieTalr-Nature—Note. 

1.  Record  of  Defeasance. — A  bond  for  the  reconveyance  of  land  made  at  the 

same  time  and  bearing  the  same  date  as  an  absolute  deed  therof  is,  if  so  in- 
tended, an  instrument  of  defeasance  within  the  meaning  of  section  23,  c.  40, 
Gen.  St.  1878,  and,  if  duly  recorded,  protects  the  right  of  defeasance,  which  it 
is  intended  to  secure,  against  all  persons,  without  any  notice  to  them  except 
such  as  is  given  by  the  record.     Batman  v.  Janiett,  (Afinn.)66. 

2.  Deed  and  Defeasance  a  Mortgage.  —  Where  a  deed  of  land,  absolute  in 

terms,  and  a  simultaneous  bond  for  reconveyance,  duly  recorded,  constitute  a 
mortgage,  i.  e.,  the  grantee  in  the  deed  has  no  interest  in  the  land  subject  to 
levy  or  to  the  lien  of  a  judgment  against  him.    Id. 
V.27N.W.— 62 
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8.  Debt,  when  Dub— Failube  to  Pay  Interest— Provision  in  Note. — ^Where 
the  mortgage  stipulates  that  the  principal  shall  become  due  if  the  interest  is 
not  paid  when  it  falls  due,  the  note  secured  by  such  mortgage  will  be  con- 
sidered as  due  after  a  failure  to  pay  the  interest  at  the  time  agreed,  altbough 
no  provision  to  that  effect  is  inserted  in  the  note  itself.  Clayton  v.  Whitaker, 
(Iowa,)  296. 

Bights  of  Mortgagee. 

4.  Act  Allowing  Mortgagee  to  Recover  Void  Taxes  Paid  by  Him,  Valid.— 

Gen.  Laws  1885,  c.  261,  which  provides  for  the  reimbursement  of  taxes  paid 
by  mortgagees  in  certain  cases  where  such  taxes  have  been,  or  hereafter  shall 
be,  adjudged  void,  is  by  its  terms  retroactive  in  its  operation,  and  is  not  un- 
constitutional as  applied  to  cases  arising  before  the  passage  of  the  act.  CoUm 
V.  County  Com'nof  Washington  (7o.,  (Mmn.)497. 

5.  Action  to  Enforce  Lien  under  Act— Finding.— Where  in  an  action  to  fore- 

close a  mortgajre  and  to  enforce  a  lien  for  taxes  paid  by  the  mortgagee  under 
Gen.  St.  e.  11,  §  104,  the  court  found  specially  the  existence  of  certain  irregu- 
larities and  defects  in  the  tax  proceeaings,  which  it  held  to  be  fatal  to  his 
right  to  the  relief  sought,  held,  sufficient  to  bring  the  case  within  the  provis- 
ions of  the  act  in  question,  though  such  taxes  were  not  in  express  terms  "ad- 
Judged  void.  **    Id. 

Bights  of  Orantee  of  Equity. 

6.  Foreclosure— New  Mortgage— Priority  of  Lien— Second  Suit  to  Ook 

RECT  Decree. — A.  executed  a  mortgage  to  B.  on  certain  lands,  to  secure  the 
payment  of  a  sum  of  money.    Afterwards,  and  during  the  existence  of  the 
lien  created  bv  the  mortgage.  A.,  upon  the  conditional  consent  of  B.,  (the  con- 
dition being  that  the  new  security  should  be  of  equal  value  with  the  old,)  ex- 
changed part  of  the  real  estate  mortgaged  for  other  real  estate  of  less  value, 
receiving  the  difference  in  cash,  and  executed  a  new  mortgage  on  the  prop- 
erty received  bv  him  in  exchange  for  that  previously  mortgaged,  receiving  a 
release,  which  he  failed  to  have  recorded,  and  conveying  the  land  described 
in  the  first  mortgage  to  the  purchaser.    B.  was  a  non-resident.    The  mort- 
gage was  placed  in  the  hands  of  attorneys  for  foreclosure  who  had  no  knowl- 
edge of  the  execution  of  the  second  mortgage,  nor  of  Uie  release  of  the  part 
of  the  property  described  in  the  first  mortgage.    They  obtained  a  decree  of 
foreclosure  against  the  propertv  described  m  the  first  mortgage.    Service  of 
summons  upon  the  owner  of  tne  property  released  was  had  by  publication. 
By  mistake  of  the  attornevs,  this  released  property  was  not  described  in  the 
published  notice.    After  the  decree  had  been  rendered,  the  attorneys  brought 
suit  to  correct  the  decree,  and  modify  it  so  as  to  omit  the  released  premises 
and  include  that  described  in  A.'s  second  mortgage.    In  this  proceeding  the 
purchaser  from  A.  made  a  general  appearance.    The  decree  was  modified  as 
•prayed.    A.  appealed  to  the  supreme  court,  where  the  action  was  dismissed, 
on  motion  of  B.,  as  having  been  instituted  and  carried  on  without  his  author- 
ity.   B.  had  knowledge  of  the  existence  of  the  second  action,  and  did  not 
disaffirm  until  informed  of  all  the  facts.    While  this  second  suit  was  pending. 
B.'s  attorneys  purchased  of  A.'s  ^antee  the  property  released  from  the  first 
mortgage,  at  about  one-eighth  of  its  value,  and  had  the  deed  made  to  another 
in  trust  for  them.    Soon  afterwards  they  sold  the  land  for  its  value,  and  re- 
tained the  proceeds,  the  purchaser  having  constructive  knowledge  of  all  the 
proceedings.    In  an  action  by  this  purchaser  to  enjoin  the  sale  of  the  land 
under  the  decree,  and  for  the  purpose  of  having  the  real  estate  of  A.  included 
in  the  second  mortgage  sold  first,  it  was  held  tbat,  as  between  such  purchaser 
and  A.,  he  was  entitled  to  have  the  property  conveyed  by  A.'s  second  mort- 
gage sold  first;  but  that  after  such  sale,  if  any  deficiencjr  existed,  the  land 
purchased  by  him  should  be  sold  to  satisfy  the  same.    Brigham  v.  McDowell, 
(Neb.)  384. 

Assignment  of  Mortgage. 

7.  Bona  Fide  Holder  of  Note— Protection  rt  the  Law. — ^A  person  obtain- 

ing negotiable  paper  for  a  valuable  consideration,  and  before  maturity.  Is 
protected  in  its  acquisition,  unless  it  was  obtained  in  bad  faith,  and  the  mort- 

fage  security  in  such  a  case  is  protected  equally  with  the  note.     Bamnm  v. 
*hemx,{mch.)677. 

8.  Rights  as  against  Purchaser  for  Small  Consideration  of  ah  Old  Judg- 

ment Levy. — A  new  security  having  been  given  and  accepted  after  a  levy 
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made,  there  having  been  no  return  of  the  execution  made  by  the  sheriff,  and 
the  levy  having  been  considered  discharged  and  the  judgment  paid,  and  so 
markea  on  the  abstract  of  title  to  the  property  concerned  before  a  mortgage 
thereon  was  assigned  to  the  plaintiff,  a  subseauent  purchaser  of  such  levy  for 
a  small  consideration  cannot  set  up,  against  the  rignts  of  the  plaintiff,  a  prior 
right  of  redemption.    Id. 

SatUfaction. 

9.  Subjegt-Matteb  of  Cause— Title  to  Lakd.— Consideration  by  court  of  lacta 

bearing  upon  a  mortgage  of  land,  executed  in  1856,  and  a  land  contract  of 
same  date;  and  finding  thereupon  that  said  mortgage  has  been  satisfied,  and 
that  coniplainant  has  no  interest  in  the  land  to  which  the  contract  referred. 
Cook  V.  Rounds,  (Mich.)  517. 

Foredoture, 

10.  FoBECLOBURE  BT  Adybbtisembnt— NoTiGE  OF  Sale.— Notlce  of  Sale  exam- 
ined, and  ?iM  sufficient.    MaonoeU  v.  Newton,  (Wis.)  31. 

11.  Statement  as  to  Sale.— The  statute  does  not  require  that  the  notice  of  sale 
should  state  that  "the  mortgage  will  be  foreclosed  by  a  sale  of  the  mortgaged 
premises. "    Id. 

12.  Affidavit— By  Whov  Made. — An  affidavit  of  sale  made  by  the  assignee  of 
the  mortgage,  who,  the  lower  court  finds,  actually  made  the  sale,  will  oe  con- 
sidered on  appeal  as  made  by  the  proper  party.    Id. 

18.  Sale  of  Fabm  as  One  Tract.— Where  the  mortgaged  premises  consist  of 
several  government  subdivisions,  used  as  a  farm,  and  so  situated  that  they 
cannot  be  sold  separately  without  injury  to  the  parties  interested,  the  whole 
tract  may  be  sold  together.    Id. 

14.  Sale  bt  Sheriff's  Deputy.- A  sheriff's  deputy  has  the  right  to  make  the 
sale  in  a  case  of  foreclosure  of  mortgage  by  advertisement.  How.  St.  §  8501. 
HeinmiUer  v.  Hatheway,  (Mich.)  558. 

16.  Purchase  by  Mobtoaoee.— The  statute  allows  the  mortgagee  or  his  assij^ns 
to  purchase  the  premises  at  the  sale,  providing  he  acts  in  good  faith.  Max- 
well v.  NewUm,  (Wis.)  81. 

16.  Inadequacy  of  Price.— The  mere  fact  that  the  land  sold  for  less  than  its  real 
value,  alone  will  not  show  that  the  sale  was  not  fair.     Id. 

17.  Offer  to  Allow  Redemption.— When  the  mortgagor  has  been  offered  an 
opportunity  to  redeem  by  the  payment  of  what  was  due  on  the  mortgage,  he 
is  estopped  from  asserting  that  the  property  was  sold  at  a  price  greatly  below 
its  real  value.    Id. 

18.  Mistake  in  Description  of  Land— Bill  to  Reform— Demurrer.— Bill  to 
amend  and  correct  mistake  in  mortgage  and  decree  of  foreclosure,  under  which 
the  S.  £.  i  of  land  in  a  designated  section  was  described  and  sold  instead  of 
the  N.  E.  i,  as  owned  by  mortgagor,  field  not  fatally  defective  on  general  de- 
murrer, but  amendable.    MemfiSd  v.  IngersoU,  (Mich.)  714. 

19.  Waiver  of  Informalities  by  Laches.— A  mortgagor  who  received  and  ac- 
cepted, after  foreclosure  sale,  the  surplus  due  him,  and  took  no  steps  to  have 
the  proceedings  set  aside  within  the  time  allowed  by  law,  has  thereby  waived 
all  irregularities,  and  sanctioned  the  validity  of  such  proceedings.  CoUon  v. 
Rupert,  (Mich.)  520. 

RedempHan. 

20.  Right  of  Lienholders  to  Redeem. — Under  section  8106  of  the  Iowa  Code, 
where  the  holder  of  a  third  lien  seeks  to  redeem  land  from  a  sale  under  a  first 
lien,  he  must  pay  to  the  holder  of  the  certificate  of  purchase,  where  he  is  also 
the  holder  of  the  second  lien,  the  amount  paid  for  the  land,  added  to  the 
amount  of  his  own  lien.  WUaon  v.  Oonklin,  22  Iowa,  452,  followed.  Dowa  v. 
Blanchard,  (Iowa,)  492. 

21.  Rtohts  of  Party  Improving  Land  under  the  Erroneous  Idea  that  His 
Deed  is  Absolute.— When  a  party,  under  the  bana  fide  impression  that  the 
deed  under  which  he  holds  is  an  absolute  conveyance,  improves  the  land,  he 
is  entitled,  if  the  contrary  is  established,  to  compensation  for  such  improve- 
ments, upon  being  deprived  of  the  land.    HeadUy  v.  Stewart,  (Wis.)  840. 

22.  Redemption  by  Judgment  Creditor— Payment  for  Improvements  Erected 

BY  Purchaser  at  Foreclosure  Sale.— A.  executed  a  mortgage  on  his  land 
in  1870,  and  in  1872  and  1878  B.  obtained  three  judgments  agamst  him.    In 
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Jane,  1876,  the  mortgage  was  foreclosed,  and  bought  in  by  the  mortgagee, 
who  went  into  possession  in  1877,  and  sold  the  premises  to  C.  in  December, 
1877,  and  in  1881  executed  to  him  a  warranty  deed.  C  went  into  possession. 
in  good  faith,  in  1877.  and  erected  valuable  permanent  improvements  on  ibe 
land,  and  has  remained  in  possession  ever  since.  B.  sought  to  redeem  tbe 
land  from  the  mortgage  sale.  Held,  that  he  was  not  entitled  to  redeem  with- 
out paying  to  C.  the  value  of  his  improvements.  Ameriean  BuUon-hoU,  Oter- 
waming,  and  8.  M.  Go,  v.  Burlington  Mui,  Loan  Am' n,  (Iowa,)  271. 

28.  Defense— Fraud  on  Creditor. — The  fact  that  in  addition  to  securing  an  in- 
debtedness one  of  the  motives  of  a  grantor  in  executing  a  deed  absolate  in 
terms,  but  in  intention  and  in  legal  effect  a  mortgage,  was  to  hinder  and  delay 
his  creditors  is  not  a  defense  to  an  action  for  redemption.  Lmngtton  v.  Ite^. 
(Minn.)  74. 

24.  Pleading.— If  such  defense  were  admissible,  it  should  be  specially  pleaded, 
as  being  in  the  nature  of  a  confession  and  avoidance.    Id. 

See  Chattel  Mortgage;  Corporation,  1,  8;  Insane  Persons,  2;  Notabt  Pub- 
lic; Principal  AND  Surety,  1;  Subrogation. 

MUNICIPAL  BONDS.    See  Municipal  Corporations,  24-81. 

MUNICIPAL  CORPORATIONS. 

In  General— Creation. 

1.  Vn.LAGEs— Duties  OF  Trustees  on  Village  Becoming  Citt  of  Second  Class. 

Where  a  village  contains  more  than  1,000  and  less  than  2*5.000  inhabitants, 
it  is  the  duty  of  the  board  of  trustees  to  divide  it  into  not  less  than  two  wards, 
and  call  an  election  at  the  proper  time  for  the  purpose  of  electing  such  officers 
as  the  sta  ute  requires  to  be  elected  in  a  city  of  the  second  class.     Staier,  Cen 
tral  City,  (Neb.)  130. 

2.  Cities— Acceptance  of  Charter  by  General  Law. — A  general  law  creating 

cities  of  the  second  class  need  not  be  accepted  by  the  municipalities  named 
to  make  it  operative  upon  them.    Id, 
8.  Procedure. — ^Procedure  where  a  citjj  of  the  second  class  containing  more  than 
1,500  inhabitants  desires  to  adopt  village  government.    Id. 

Po^oers—  Oovernment—  Taxe9 — LieeMea. 

4.  Board  of  Supervisors— Authority  under  the  Statute— Voting  of  Mon- 

eys.— The  statute  authorizing  the  township  board  to  vote  moneys  to  defray 
township  expenses  when  the  electors  have  neglected  to  do  so,  does  not 
specify  at  what  time,  or  within  what  time,  such  vote  shall  be  taken.  It  is 
only  necessary  that  it  be  at  a  regular  meeting.  How.  St.  §  750.  Peninsular 
Iron  dt  Linnher  Co,  v.  Crystal  Falls  Tp.,  (Mich.) 666. 

5.  Tax  Law  1882— Certificate  by  Clerk— Supervisors.— The  object  of  the 

statute  (Tax  Law  1882)  is  accomplished- when  the  certificate  is  presented  in 
due  time  to  the  board  of  supervisors,  and  they  approve  the  levy,  and  the 
clerk  of  the  board  gives  the  necessary  certificate  to  the  supervisor  to  levy  the 
amount.     Id. 

6.  Cities— Occupation  Tax.— While  cities  of  the  second  class,  having  more  than 

6,000  inhabitants,  have  authority  to  impose  a  tax  on  any  occupation  or  busi- 
ness within  the  limits  of  the  city,  yet  such  ordinances  must  be  so  framed  as  to 
make  such  taxes  uniform  in  respect  to  the  classes  upon  which  they  are  im- 
posed, and  such  taxes  must  be  reasonable,  considering  the  nature  of  the 
business,  and  not  so  high  as  to  prohibit  the  carrying  on  of  the  business. 
Caldwell  v.  City  of  Lincoln,  (Neb.)  647. 

7.  Extent. — The  power  to  impose  taxes  is  derived  alone  from  the  statute,  and 

must  be  expressly  conferred,  or  be  necessarily  implied.     Id, 

Local  Improvements — Streets — Assessments — Damages— Actions. 

8.  Street  Grades— Datum  Line. — Where  an  ordinance  requires  that  street  grades 

shall  be  calculated  from  a  certain  datum  line,  and  "calculated  for  the  middle 
of  the  several  streets  for  which  they  are  established,**  it  is  a  violation  of  the 
ordinanc(3  for  the  city  to  take  the  outer  line  of  the  streets  as  the  grade  line. 
Given  v.  City  of  Dts  Jfoines,  (Iowa,)  803. 

9.  Change  of   Street  Grades— Rights  of  Abutting  Owners. — Where  the 

natural  surface  of  a  street  is  above  or  below  the  established  grade  line,  abut- 
ting property  owners  cannot  require  the  city  to  excavate  or  fill  up  the  street 
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to  grade.  They  can  require  the  city,  when  it  changes  the  surface  of  a  street. 
to  observe  the  established  grade  lines,  or  pay  damages  occasioned  by  a  change 
of  grade.    Id, 

10.  Railroad  Tracks  on  Surface  op  Strbbt.— Where  railroad  tracks  are  Just 
at  the  surface  of  a  street  whiifch  has  not  been  graded  to  its  established  line, 
the  railroad  company  cannot  be  compelled  to  raise  or  lower  its  tracks  to  con- 
form to  that  line  until  the  city  grades  the  street  conformably  thereto.    Id. 

11.  ExTBNsioN  OVER  RAILROAD  TRACKS.— Under  a  city  charter  conferring  a  gen- 
eral power  to  lay  out  and  extend  streets,  an  authority  to  extend  the  same 
ctcross  the  roadway  of  a  railway  corporation  will,  as  a  general  rule,  be  im- 
plied.    Si,  Paid,  M.  d.  Jf.  By.  Go.y.  City  of  Minneapolis,  (Minn.)  500. 

Id.  Right  of  Railroad  Ck>MPAirr  to  Ubb  of  Street.— The  appropriation  of 
land  occupied  as  such  roadway  for  a  street  crossing,  in  such  cases,  is  neces- 
sarily subject  to  the  prior  public  use  of  the  railway  aorporation,  but  is  not 
ordinarily  inconsistent  with  it.    Id. 

IS.  Decision  of  Citt  Council— Appeal.— The  action  of  the  citj  council  in  de- 
termining the  necessity  and  propriety  of  extending  streets  m  such  cases,  if 
regular,  is  not  subject  to  judicial  revision  except  upon  appeal.    Id. 

14.  Assessment  of  Damages— OFFSBTriNa  Supposed  Benefits  to  Railroad 
OoMPANT. — In  the  assessment  of  damages  for  such  street  crossing  it  is  error 
to  offset  supposed  benefits  to  the  railway  company  for  the  openmg  of  such 
street  across  such  roadway.  But  where  a  remedy  is  afforded  by  appeal  for 
tho  correction  of  erroneous  assessments,  Uie  proceedings  are  not  void  for 
such  cause.    Id.  . 

15.  Constructive  Notice  by  Publication. — ^In  proceedings  in  rem  for  the  con- 
demnation of  land,  and  the  assessment  of  the  owners'  damages  therefor,  it 
is  competent  for  the  legislature  to  provide  for  constructive  notice  of  the  pro- 
ceedings to  the  parties  interested  by  publication.    Id. 

16.  Changing  Qrade  of  Street— Assessment— Street  Railway  Company. — 
A  street  railway,  having  a  single  track  upon  a  highway,  applied  for  permis- 
sion to  construct  a  double  track,  which  being  granted,  it  became  necessary  to 
repave  and  regrade  the  street.  Held,  that  the  improvements  were  not  for  the 
peculiar  benefit  of  the  railway  company,  and  assessments  therefor  were 
legal.    Coates  v.  City  of  Dubuque,  (Iowa,)  750. 

17.  Ordinance  of  City  Council— Illegal  Assessment  by  Calling  a  "Sewer" 
A  "Street."— A  city  council  has  not  the  power,  by  calling,  in  its  ordinance, 
a  "sewer"  a  "street."  to  construct  the  one  under  the  pretense  of  repairing 
the  other,  so  as  to  lay  a  burden  of  taxation,  which  should  have  been  borne 
by  the  public  at  large,  upon  a  few  adjacent  property  holders.  Clay  v.  City 
of  Grand  Rapids,  (Mich.)  596. 

18.  "Election"  Construed.— It  is  the  true  sense  and  meaning  of  the  proviso  to 
subdivision  28  of  section  69,  c.  14,  Comp.  St.,  that,  before  tne  election  of  the 
five  disinterested  householders  therein  provided  for,  an  ordinance  should  be 
passed,  approved,  and  published  according  to  law,  prescribing  the  manner  of 
such  election,  and  the  compensation  of  such  householders,  as  assessors;  and 
it  is  not  sufficient  that  such  householders  be  appointed,  in  gross,  bv  ordi- 
nance, without  such  method  being  prescribed,  union  Pac.  By.  Co.  v.  BurUng- 
tandlf.B.  B.  Co.,  (Neb.)  288. 

19.  Street  Opening— Contemplated  Erection  of  Bridge— Benefits.— Where 
a  street  is  opened  in  a  city,  with  a  view  to  the  erection  of  a  bridge,  at  its  ter- 
mination, over  a  river,  in  estimating  the  benefits  to  the  lots  fronting  on  such 
street,  the  commissioners  may  take  into  consideration  the  benefits  which  will 
accrue  from  the  erection  of  the  bridge.    Dickson  v.  City  of  Baeine,  (Wis.)  58. 

00.  Appeal  from  Assessment— Reducing  Assessment.— On  an  appeal  from  an 
assessment  the  jury  cannot  reduce  the  assessment  on  a  lot  on  the  ground  that 
the  total  amount  of  the  assessment  is  too  large,  as  the  determination  of  the 
commissioners,  in  fixing  the  assessment  district,  and  in  fixing  the  total  amount 
of  the  special  assessment,  is  conclusive,  and  not  subject  to  review.    Id. 

21.  Burden  of  Proof.— The  burden  of  proof  on  such  an  appeal  rests  on  the  lot- 
owner  to  show  that  he  has  been  assessed  more  than  his  Que  proportion.    Id, 

Contracts^BaUroad  Aid  Tax^Bonds. 
28.  Tax  in  Aid  of  Railroad — Repeal  after  Performance  of  Condition  by 
Company— Effect  of  Section  45  of  the  Code.    Under  section  45  of  the 
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Code  a  railroad  company,  which,  upon  faith  in  a  legislative  act  impoflin^  t 
popular  tax,  the  benefit  of  which  it  was  to  enjoy  apon  buildine  a  certain  hue 
of  road,  has  proceeded  to  construct  its  road  before  the  repeal  or  the  act,  is  en 
titled  to  have  the  tax  levied  notwithstanding  such  repeal.  Burgea  t.  MabtA 
(Iowa,)  464. 
28.  Necessity  of  Recitiwo  Performakcb  ct  the  Levy.— A  law  bein^  passed 
that  a  tax  be  levied  in  aid  of  a  railroad  upon  the  latter  performing  a  certais 
act,  if  performance  is  thereafter  known  to  the  supervisor,  it  is  not  esaestia! 
to  the  validity  of  the  tax  that  it  be  recited  in  the  levy.    Id. 

24.  Bonds— Cities,  Second  Class  — Wateb-Wobks.— A  city  of  the  second  clan 
may  make  donations  to  railroads  or  other  works  of  internal  improvement  in 
an  amount  in  the  aggregate  not  to  exceed  10  per  cent,  of  the  assessed  valua- 
tion; and  bonds  issued  for  water- works  which  the  city  owns,  and  for  other 
city  purposes,  cannot  be  computed  as  a  part  of  such  10  per  cent.  &ate  t 
Babcock,  (Neb.)  94. 

25.  Refunding  Obiginal  Boitds  not  Registered. — ^Bonds  issued  by  a  city  as  a 
donation  to  a  railroad  must  have  the  certificate  of  the  secretary  and  anditor 
of  state  indorsed  thereon ;  and  if  such  bonds  do  not  have  such  certificate,  sack 
officers  will  not  be  required  to  certify  refunding  bonds  based  on  snch  prior 
bonds.    Id. 

26.  Bonds — Cities,  Second  Class— Internal  Ikprovementb — City  PuBPoeEs.— 
A  city  has  authority  under  the  statute  to  donate  to  one  or  more  railroads,  or 
other  works  of  internal  improvement,  its  bonds,  not  to  exceed  in  the  aggp^ 
gate  10  per  cent,  of  the  assessed  valuation;  and  bonds  issued  for  water-worki 
owned  by  the  city,  or  other  city  purposes,  are  not-to  be  computed  in  making 
up  the  aggregate  which  the  city  may  donate.    State  v.  Babcock.  (Neb. )  98l 

27.  Authority  of  City.— The  authority  for  a  city  to  issue  bonds  to  aid  in  the 
construction  of  railroads,  or  other  works  of  internal  improvement,  is  ezpresslj 
conferred  by  section  1  of  chapter  45,  Compiled  Statutes.    Id. 

28.  **  Aid.  " — The  word  " aid, "  as  used  in  the  statute,  may  include  ''donation. "    ii 

29.  CoNSTrrtrnoNAL  Provision — Registration  of  Bonds.— The  provision  in  the 
constitution  requiring  the  secretary  and  auditor  of  state  to  indorse  on  bonds 
issued  as  a  donation  to  a  railroad,  or  other  work  of  internal  improvement, 
that  said  bonds  were  *" issued  pursuant  to  the  law, "  requires  no  legislation  to 
carry  it  into  effect;  but  it  is  the  duty  of  such  officers,  in  a  proper  case,  to  make 
such  indorsement.    Id. 

80.  Same.— The  provision  applies  to  all  bonds  issued  for  that  purpose,  and  not 
alone  to  the  5  per  cent,  in  excess  of  the  10  per  cent,  first  issued.     Id. 

81.  Same— Registration  of  Bonds— Action  bt  Cmr.— Section  81  of  chapter  9  of 
,the  Compiled  Statutes  authorizes  a  city,  in  a  proper  case,  to  institute  a  pro- 
ceeding to  compel  the  certification  of  bonds  issued  by  such  city.     Id. 

Liability  far  Befectice  Way^^Notice— Actions— Bamages. 

82.  Sidewalks- Snow  and  Ice.— The  care  and  diligence  required  of  a  city  in 
keeping  its  sidewalks  clear  of  snow  and  ice,  and  in  proper  condition,  cannot 
be  affected  or  varied  by  the  number  of  miles  of  walks  therein,  and  it  is  error 
to  give  evidence  as  to  the  extent  of  such  walks,  or  to  instruct  the  Jnry  that 
they  may  consider  the  extent  of  sidewalk  which  the  city  has  to  lookVfter. 
Lindsay  v.  CHty  of  Bm  Moines,  (Iowa,)  283.* 

88.  Streets  in  Cities— Notice  of  Defect  to  Street  Coiihissiokeb. — ^In  an 
action  to  recover  damages  against  a  city  for  injuries  caused  by  a  defective 
sidewalk,  where  the  proof  shows  that  the  sidewalk  was  defective  at  the  time 
of  the  injury,  and  had  been  so  for  a  long  time  prior  thereto,  of  which  defect 
the  street  commissioner  had  actual  notice,  and  that  such  defect  caused  the  in- 
jury, the  verdict  will  not  be  set  aside  as  being  against  the  weight  of  evidence. 
Giiy  of  Lincoln  v.  Woodward,  (Neb.)  110.* 

84.  Damages  from  Defective  Cross -Walks- Proof  Required. — ^In  an  aetioo 
against  a  cit^  for  an  injury  sustained  by  the  plaintiff  by  reason  of  a  defectrre 
cross-walk,  it  is  incumbent  upon  the  plaintiff  to  prove,  on  the  trial,  that  sach 
defect  existed  in  the  original  construction  of  the  cross-walk,  by  or  under  tbe 
authority  of  the  city;  that  the  city,  through  its  proper  authorities,  had  notit* 
-  of  the  defect  which  caused  the  injury,  or  facts  from;^hich  notice  thereof  msy 
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reasonably  be  inferred,  or  circumstances  ^from  which  it  appears  that  the  de- 
fect ought  to  have  been  known  and  remedied  by  the  city.  OUy  of  York  v. 
SpeUman,  (Neb.)  213.* 
S5.  Size  of  Walk. — For  reasons  given  at  length  in  the  opinion,  held,  that  the  trial 
court  erred  in  withdrawing  from  the  jury  the  testimonv  of  the  witness  therein 
named  as  to  the  dimensions  of  the  wooden  structure  of  the  cross-walk  alleged 
to  have  been  the  cause  of  the  injury,  as  ascertained  by  the  measurement  two 
years  after  the  date  of  the  injury,    id. 

Officers, 

86.  Salary  of  Citt  Clerk.— Where  at  the  time  of  the  election  of  the  clerk  of  a 
city  of  the  second  class,  no  ordinance  had  been  passed  fixing  his  salary,  an 
ordinance  passed  during  his  term  of  office  fixing  his  salary  at  f  800  per  annum 
1b  not  within  the  inhibitions  of  the  law  that  the  conjpensation  shall  not  be  in- 
creased or  diminished  during  his  term  of  office.  PurceU  v.  Parks,  83  111.  346; 
Bucker  v.  Supervisors,  7  W.  Ya.  661,— followed.    State  v.  McDoweU,  (Neb.)  488. 

Particular  MunidpaHHes. 

87.  Citt  of  Burlinotoi? — Title  to  Land  — Acts  of  Congress  of  1886  and 
1858. — The  land  in  controversy  in  this  case,  being  a  strip  adjacent  to  lot  998, 
was  not  embraced  in  the  reservation  created  by  the  act  of  confess  of  1886, 
and  the  title  thereto  is  in  the  city  of  Burlington,  and  not  in  plamtiff  by  pre- 
scriptive right.     Twining  v.  Cfity  of  Burlington,  (Iowa,)  248. 

88.  Milwaukee  —  Street  Improvements— Special  Assessments.- The  cost  of 
grading,  graveling,  planking  sidewalks,  and  paving  the  gutters  of  a  public 
street  in  Milwaukee  may  properly  be  assessed  against  the  lots  fronting  on 
such  street  and  benefited  thereby,  as  determined  by  the  board  of  public  works. 
Wright  v.  Foresial,  (Wis.)  52;  Marriner  v.  Same,  (Wis.)  52. 

89.  Resolution  Latino  Over  in  Council  for  Four  Weeks.— Where  a  resolu- 
tion to  grade  and  improve  a  street  is  introduced  in  the  common  council  of 
Milwaukee  on  Monday,  the  council  may  properly  vote  on  the  adoption  of  such 
resolution  on  the  fourth  Monday  after  its  introduction.    Id. 

40.  Resolutions  Voted  on  Together. — The  fact  that  such  resolution  was  voted 
upon  at  the  same  time  a  vote  was  taken  upon  other  resolutions  will  not  vitiate 
the  vote  by  which  it  was  adopted.    Id. 

41.  Board  of  Public  Works- Mistake  of  Judgment— Remedy.— Any  mistakes 
which  the  board  of  public  works  may  make  in  charging  lots  with  benefits 
would  not  be  a  ground  of  relief  in  the  courts,  unless  it  was  shown  that  such 
charges  were  made  fraudulently,  and  for  the  purpose  of  making  the  owners 
pay  more  than  their  just  proportion  of  the  costs  of  such  improvements.  Such 
mistakes  of  judgment  can  onlv  be  corrected  by  appearing  before  the  board  at 
the  proper  time,  and  having  them  corrected,  or  by  appeal  to  the  city  council, 
as  provided  by  the  charter.    Id, 

42.  Designation  of  Official  Newspapers.- The  designation  of  newspapers  in 
the  city  of  Milwaukee  in  1878  was  sufficient  to  authorize  publication  in  such 
papers  of  notices  of  special  street  improvements.    Id. 

43.  Letting  Contract  to  Grade  Street  in  Parts.- The  board  of  public  works 
may  let  a  contract  for  grading  and  improving  a  part  of  a  street  in  one  year, 
and  a  contract  for  improving  the  balance  in  another  year,  when  it  cannot  ob- 
tain satisfactory  bids  for  the  entire  work  when  first  advertised  for.    Id. 

See  Counties. 

MURDER.    See  Homicidb. 

MUTUAL  INSURANCE  COMPANIES.    See  Fire  Insurance,  2;  Life  Insur- 
ance, 1,  2. 

NEGLIGENCE. 

What  Constitutes. 

1.  Public  Highways— Rights  and  Duties  of  Travelers.- The  rights  of  trav- 
elers on  a  public  highway  are  mutual  and  co-ordinate,  and  it  is  the  duty  of 
each  to  so  use  his  right  of  passage  as  not  to  injure  another  having  a  like  right. 
PigoUY.  JW%,  (Mich.)  8. 
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2.  Sams— Collision.— A  person  when  driving  along  the  public  highway  is  re- 
sponsible for  any  injury  he  may  occasion  to  the  person  or  property  of  another 
person  using  the  same  highway,  when  he  could  nave  avoided  it  without  leav- 
ing the  beaten  track.    Evidence  examined,  and  h^ld  to  support  the  verdict.     Td, 

8.  Racing  Upon  Highway.— Racing  alongahighwavis  itself  such  an  act  of  neg- 
ligence as  to  make  the  racing  parties  responsible  for  a  collision  caused  thereby. 
Potter  V.  Maran,  (Mich.)  854. 

4.  Locomotive— Propribtor  Ouabobd  with  Notice  of  Dangerous  Ghabactkr 
— Caution  Required  in  Use  of.— The  use  of  steam  machinery  as  a  propel- 
ling power  is  notoriously  attended  with  great  danger  and  risk  to  property  in 
whose  proximity  such  use  is  had,  and  the  parties  using  it  are  cluirged  with 
notice  of  such  danger  »nd  risk,  and  the  care  and  caution  required  of  them  is 
commensurate  therewith,  and  anything  less  must  be  regarded  as  negligence. 
Kendrick  v.  Towle,  (Mich.)  567. 

Oontributory  Negligence. 
6.  Requirements  of  Plaintiff.— Information  given  by  plaintiff  to  defendant  as 
to  the  dangerous  character  of  defendant's  engine  in  the  way  of  emitting 
sparks  to  the  peril  of  all  surrounding  property,  and  that  he,  plaintiff,  had  a 
man  employea  to  protect  propertv  from  such  sparks,  only  increases  the  de- 
gree of  care  and  dilicrence  required  of  defendant;  and  the  permit\ing  by  plain- 
tiff thereafter  of  combustible  material  to  accumulate  upon  his  own  premises, 
exposed  to  such  peril,  is  not  to  be  deemed  contributory  negligence.  Kendriek 
V.  Towle,  (Mich.)  567. 

6.  Effect  of  Contributory  Negligence.— A  party  guilty  of  contributory  neg- 

ligence cannot  recover,  notwithstanding  the  fact  that  the  defendant  may  also 
have  been  negligent.    Masser  v.  Chicago,  R,  I.  it  P.  By.  Co.,  (Iowa,)  776. 

7.  Injury  to  Child— Contributory  Negligence  of  Person  in  Charge  of 

Child.— An  adult  having  the  care  of  a  girl  eight  years  old,  left  a  horse  car  with 
her,  and  went  immediately  upon  an  adjacent  horse-car  track  without  having 
hold  of  the  child,  and  witnout  having  paid  any  attention  to  possible  dangers, 
except  in  one  direction.  The  child  was  run  over  by  a  horse  car  coming  from 
the  other  direction.  Held,  that  the  guardian  was  chargeable  with  contributory 
negligence.    Beed  v.  MinneapoUe  St.  By,  Co,,  (Minn.)  77.* 

Action  for  Death. 

8.  Death  of  Child— NoNsurr.-Evidence  examined,  and  held,  that  the  negli- 

gence of  the  railroad  company,  in  failing  to  erect  a  fence  along  its  right  of 
way,  as  required  by  Laws  1881,  c.  193,  might  have  contributed  to  the  death  of 
the  child,  and  that  a  nonsuit  was  properly  refused.  Sehreier  v.  MihDavkee, 
L.  8.  d  W.  By.  Co.,  (Wis.)  167. 

9.  Damages. — In  a  statutory  action  to  recover  for  death  caused  by  negligence, 

when  the  next  of  kin  for  whose  benefit  the  action  is  prosecuted  were  so  re- 
lated to  the  deceased  as  to  be  entitled  to  his  services,  or  to  support  from  him, 
(e.  g.,  the  father  of  a  minor  son,)  the  law  presumes  some  loss.  It  appearing 
that  the  deceased  was  a  man  engaged  in  active  employment,  presumably  re- 
munerative, and  that  he  was  nine  months  less  than  twenty-one  years  of  age, 
a  recovery  might  be  had  in  behalf  of  the  father  of  more  than  merely  nom- 
inal damages.    Bobel  v.  Chicago,  M.  <fc  8t.  P.  By.  Co,,  (Minn.)805.» 

Bee  Action  or  Suit,  3;  Jury,  10;  Logs  and  Logging,  2:  Master  and  Servaht, 
8-5;  Municipal  Corporations,  32-85;  Railroad  Cokpanies,  4>14;  Street 
Railways. 

NEWLY-DISCOVERED  EVIDENCE.    See  Criminal  Law.  18;  New  Trial.  9, 10. 

NEW  TRIAL. 
Ohfeetions  to  Verdict— Evidence. 

1.  Verdict  Contrary  to  Law  and  Evidence. — ^Where  the  verdict  is  contrary 

to  the  instruction  of  the  court  and  the  evidence,  it  will  be  set  aside.  Broune 
V.  Hickie,  (Iowa,)  276. 

Damages. 

2.  Inadequate  Damages— Costs.— A  verdict  for  $24.27  damages  for  injuries 

caused  by  a  fall  on  a  defective  cross-walk,  imposing  costs  of  suit  amounting 
to  $30.47  on  plaintiff,  set  aside,  and  new  trial  gran  tea.  Whitney  y.  City  o/MS- 
waukee,  (Wis.)  39. 
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8.  Excessive  Damaoes.— A  first  verdict  will  not  be  set  aside  on  the  ground  of 
excessive  damages  In  an  action  for  personal  injuries  caused  by  negligence. 
Baker  v.  Madison,  62  Wis.  187,  S.  C.  22  N.  W.  Rep.  141,  and  McLimaiis  v. 
Lancaster,  68  Wis.  596,  S.  C.  23  N.  W.  Rep.  689,  distinguished.  Hinton  v. 
Oream  Oity  R.  Co.,  (Wis.)  147. 

4.  ExcEssivB  Damages. — ^In  an  action  for  death  caused  by  negligence,  unless  the 

damages  are  so  large  as  to  indicate  some  bias  or  perversion  of  judgment  on 
the  part  of  the  jury,  a  new  trial  will  not  be  granted.  Sehreier  v.  Milwaukee, 
L,S.dbW.  By,  Co,,  (Wis.)  167. 

5.  Action  for  Damages— Verdict—Intekest. — In  an  action  to  recover  for  in- 

juries to  property,  the  awarding  of  interest  by  the  jury  upon  the  amount  of 
damages  is  not  error,  unless  such  interest  renders  the  recovery  excessive. 
Kendrick  v.  Towle,  (Mich.)  567. 

Misconduct  of  Counsel 

6.  Improper  Statements.— Where  counsel  has  made  an  improper  statement  in 

argument,  but  when  interrupted  by  opposing  counsel  declared  that  there  was 
no  evidence  in  the  case  to  sustain  his  statement,  and  tliat  it  was  mere  con- 
jecture on  his  part,  it  will  not  be  presumed  that  the  junr  were  prejudiced  by 
such  statement.    Hinton  v.  Cream  City  B,  Co,,  (Wis.)  147. 

7.  Argument. — New  trial,  on  ground  of  improper  statements  by  counsel  in 

argument,  denied.  Bee  24  K.  W.  Rep.  584.  ScoU  v.  Chicago,  M  d  St,  P.  B. 
Co.,  (Iowa,)  276. 

Absence  of  Witnesses. 

8.  Continuance.— Where  a  party  before  going  to  trial  learns  of  the  inability  of 

an  important  witness  to  be  present  on  account  of  sickness,  and  fails  to  ask 
for  a  continuance  on  that  ground,  he  cannot,  after  the  verdict  is  rendered, 
move  for  a  new  trial  because  of  the  absence  of  such  witness.  Qes  v.  Mass, 
aowa,)  268. 

Netoly- Discovered  Evidence, 

9.  Cumulative  Evidence.— A  new  trial  will  not  be  granted  on  the  ground  of 

newly-discovered  evidence  when  such  evidence  amounts  only  to  additional 
prooi  of  facts  already  testified  to.    Krueger  v.  Ciiy  of  Merriil,  (Wis.)  886. 

10.  Want  of  Diligence.— Where  it  is  not  shown  that  the  evidence  of  a  witness 
on  the  former  trial  could  not  have  been  brought  out  by  proper  examination, 
a  new  trial  will  not  be  granted.    Sawyer  v.  La  Flesh,  (Wis.)  407. 

Practice, 

11.  Motion  for  New  Trial.— The  rule  laid  down  in  former  decisions,  that  a 
motion  for  a  new  trial  must  be  made  in  the  court  below  in  order  to  entitle  a 
party  to  a  review  of  the  case  by  petition  in  error,  where  the  alleged  errors 
occurred  upon  the  trial  of  the  cause,  adhered  to.     CruUs  v.  Wray,  (Neb.)  684. 

12.  Appeal— Jury— Improper  Conduct — Evidence.—  Defendant,  after  verdict, 
introduced  affidavits  to  show  that  jury  had  been  tampered  with  by  the  deputy- 
sheriff.  Upon  examination  the  deputy  denied  the  charge,  and  the  lower  court 
refused  a  new  trial.  Held,  in  such  a  case,  the  evidence  being  conflicting,  the 
finding  of  the  lower  court  has  a  similar  effect  to  findings  of  the  court  on  other 
questions  in  an  action  at  law,  and  will  not  be  disturbed.  Watson  v.  Stotts, 
(Iowa,)  818. 

See  Criminal  Law,  18. 

NONSUIT.    See  Fire  Insurance,  10;  Negligence,  8;  Replevin,  6. 

NOTARY  PUBLIC. 

Bond  —  Action  — False  Acknowledgment. — Where  a  notary  public  takes  an 
acknowledgment  to  a  mortgage  of  a  person  purporting  to  be  tne  owner  of  the 
land  mortgaged,  but  who  is  not  the  owner,  he  cannot  be  held  liable  on  his 
bond,' not  bemg  a  guarantor  that  the  title  of  the  land  is  in  the  person  signing 
the  instrument.    Broione  v.  Dolan,  (Iowa,)  795. 

See  Deed,  2. 

NOTICE.  See  Appeal,  7;  Depositions,  2,  8;  Injunction,  8,  9;  Judgment,  6; 
Master  and  Servant,  5;  Municipal  Corporations,  88;  Vendor  and 
Vendee,  11-16. 
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NOVELTY.   TBee  Patbkts  fob  Inyibntionb,  8. 

NUISANCE. 

iHJUWcnoN— JumsDicnoN.— An  injunction  will  not  lie  to  restrain  one  from  erect- 
ing and  using  a  platform  overlooking  a  base-ball  ground  to  which  an  ad- 
mission fee  is  charged.  Campbell,  C.  J.,  dissenting.  Deirait  Boie-baU  Obib 
▼.  Beppert,  (Mich.)  856. 

Bee  Intoxicatiko  Liquobs,  1. 

OFFICE  AND  OFFICERS. 

Rights  of  AtrrHonizBD  'Officer,  how  Affected  bt  Willful  Refusal  of 
Clbbk  to  Appbovb  Bokd. — The  person  who  has  been  elected  or  appointed 
to  an  office,  and  who  does  all  that  is  required  of  him  by  law  to  entitle  him  to 
hold  the  office,  cannot  be  deprived  of  such  office  by  any  willful  or  unjust  re- 
fusal of  the  person  or  officer  who  is  required  to  approve  his  official  bond  to 
give  it  his  approval.    Stato  v.  Dahl,  (Wis.)  34S. 

Bee  Banks  abd  Bankibo,  4-6;  Qorpobatiobs,  8-7;  Coubtibs,  5-16;  MuBicirAi. 

COBFOBATIOBS,   86;  PUBLIO  LaBDS,  1;  SCHOOLS  ABD  BCHOOL-DlBTRICrrB,  5-9. 

OPINION.    Bee  Etidbbcb,  17,  21;  Homicide,  2,  8;  Libel  abd  Blabdkb,  2. 

PARENT  AND  CHILD. 

1.  Waobs  OF  HiBOB  Child— Emabgipatiob.— The  eaminn  of  a  son  before  he 

comes  of  age  belong  to  the  father,  unless  the  father  has  given  his  son  hia 
time  and  earnings.    AUen  v.  Allen,  (Mich.)  702. 

2.  Dbalibgs  betwebb  Mbmbebs  of  Familibs—No  Implied  Pbomibb  of  Pat- 

MBBT.— In  dealings  between  members  of  the  same  household,  furnishing  board, 
clothes,  money,  and  the  like,  there  is  no  implied  promise  of  payment,  and  an 
express  promise  must  be  made  to  clearly  appear  from  positive  testimony,  or 
there  can  be  no  recovery.  Id. 
8.  AcnoB  FOB  Ibjubt  to  Child— Evibbbce  of  Fatheb'b  Pecubiabt  Cobdi- 
tiob.  In  an  action  by  a  father  to  recover  for  loss  of  services  of  his  minor 
child,  and  expense  of  nursing  him  during  an  illness  caused  by  the  negligence 
of  his  employer,  it  is  error  justifying  a  reversal  to  permit  the  father  to  prove 
his  own  pecuniarv  condition,  how  much  he  could  earn  per  day,  and  the  size 
of  his  family.    Sooney  v.  MUwavkee  Chair  Co.,  (Wis.)  24. 

See  Incest,  2;  Promisbobt  Note,  8;  Tbust,  8,  4. 

PAROL  EVIDENCE.    See  Evidebce,  6-8;  Tbust,  t 

PARSONAGE.    See  Taxatiob,  8. 

PARTIES.    See  Witness,  8-10. 

PARTITION.    See  Equity.  2,  8. 

PART  PAYMENT.    See  Statute  of  Limitatiobb.  5. 

PART  PERFORMANCE.    See  Specific  Pebfobmabgb,  8,  4 

PARTNERSHIP. 

1.  AoooxTNTiBO. — Review  of  the  case  by  the  supreme  court  upon  objections  to  an 

accounting  previously  ordered  b^  the  court  between  two  partners.  Evidence 
considered,  and  decree  passed  in  accordance  therewith/  WdU  v.  Bctbcock, 
(Mich.)  575. 

2.  Settlement— Credits  of  Firm— Decree  for  Patibo  to  Plaintiff  Monbt 

Due  Firm  from  Debtor.— In  an  action  for  the  settlement  of  a  partnership, 
and  for  an  injunction  restraining  a  debtor  of  the  firm  from  paying  money  to 
the  defendant  member,  the  court  cannot,  without  a  finding'  by* the  referee  as 
to  the  indebtedness,  render  a  judgment  upon  the  report  of  the  referee  against 
the  debtor  for  the  sum  found  to  be  due  plaintiff  from  defendant.  Johnson  v. 
Jlfan^e,  (Iowa,)  467. 


Digitized  by  VjOOQ IC 


INDEX.  987 

8.  Decree—Absence  of  Order  for  Sale— Presumption. — In  a  decree  upon  a 

Setltion  for  the  settlement  of  a  partnership,  if  there  is  no  provision  for  the 
isposition  of  the  property  by  sale,  and  the  defendant  make  no  objection  to 
the  decree,  it  will  be  presumed  that  it  was  intended  that  such  property  should 
be  retained  and  not  sold;  and  the  failure  of  the  decree  to  order  such  sale  will 
not  be  held  to  affirmatively  appear  to  be  erroneous.    Id, 

4.  Dissolution— Release  op  RsTiRiNa  Partner  Induced  bt  Fraudxtlent  Con- 
cealment OF  Facts. — Where,  on  the  dissolution  of  a  partnership,  a  creditor 
of  the  firm  is  induced  to  release  the  retiring  member  of  the  firm  from  liability 
on  a  firm  debt,  and  look  to  the  continuing  partner  for  payment,  such  con- 
tract of  release  will  not  be  binding  on  the  firm  creditor  where  it  was  procured 
by  fraudulent  concealment  of  facts  which,  if  known,  would  have  prevented 
the  securing  of  such  release.     Clark  v.  Taylor,  (Iowa,)  403. 

,     See  Taxation.  4. 

PATENTS  FOR  INVENTIONS, 

1.  License  Fees— Assumpsit. — ^The  right  to  use  a  patent-right  or  patented  inven- 

tion maybe  the  subject  of  contract,  express  or  implied,  and  assumpsit  will 
lie  upon  an  implied  contract,  to  recover  reasonable  license  fees  or  compensa- 
tion for  such  use.    Deane  v.  Hodge,  (Minn.)  917. 

2.  Use  by  Corporation. — Where  the  owner  of  a  patented  invention  was  a  direc- 

tor and  ofiScer  of  a  corporation,  and  the  latter  appropriated  and  used  such 
invention  with  his  consent  and  acquiescence,  held,  that  he  was  not  necessar- 
ilv  precluded  from  recovering  a  reasonable  compensation  therefor  by  reason 
of  his  relationship  to  the  company,  but  such  relationship,  with  other  circum- 
stances, was  for  the  jury  to  consider  in  determining  the  question  whether 
the  license  to  use  the  patent  should  be  implied  to  be  for  or  without  compen- 
sation.   Id, 

8.  Issue  Prima  Faoib  Evidence  of  Yaliditt.- A  patent  regularly  issued  is  prima 
facie  evidence  of  the  utility  and  novelty  of  the  device  or  invention  covered 
by  it.    Id, 

4.  Use  op  Two  Patents.— And  where  two  patents  were  issued  to  the  same  party 
for  improvements  in  a  machine,  and  an  action  was  brought  to  recover  reason- 
able license  fees  for  the  use  of  both,  held,  that  a  recovery  might  be  had  for 
the  use  of  the  second  in  so  far  as  it  was  found  to  contain  anything  new  and 
practically  useful  in  addition  to  the  first.    Id. 

6.  Defense— Validity  of  Second  Patent. — A  licensee  in  such  case,  who  has 
enjoyed  the  undisturbed  use  of  both  patents,  is  not  permitted  to  raise  the  ques- 
tion of  the  validity  of  the  second  patent,  as  between  the  licenser  ana  the 
United  States,  on  the  ground  that  it  includes  claims  and  specifications  also  cov- 
ered by  the  first  patent.    Id, 

6.  Measure  of  Damages. — The  proper  measure  of  damages  in  such  cases  is  a  rea- 
sonable royalty  per  machine;  and  where  the  invention  has  been  used  by  the 
licensee  only,  and  there  is  no  established  royalty,  general  evidence,  including 
the  evidence  of  experts  tending  to  show  the  nature,  utility,  and  value  of  the 
use  of  the  patented  invention,  is  admissible  from  the  necessity  of  the  case,  to 
be  submitted  to  the  jury  under  proper  instructions  by  the  court.    Id. 

PAYMENT.    See  Life  Insurance,  1, 8;  Mortgage,  9;  Principal  and  Surbtt^  1; 
Specific  Performance,  3;  Statute  of  Limitations,  5. 

PAYMENT  UNDER  PROTEST.    See  Taxation.  fiO-Se. 

PERFORMANCE.    See  Contract,  6,  7. 

PERSONAL  PROPERTY.    See  Fixturbs, 

PHYSICIANS  AND  SURGEONS. 

Action  for  Malpractice— PLEADiNO.-Declaration  in  action  to  recover  dam- 
ages for  malpractice  of  surgeon  in  setting  a  broken  leg,  held  sufficient  on  de- 
murrer.   JSanselman  v.  Carsiens,  (Mich.)  18. 
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PLEADING. 
Arwicer, 

1.  General  Issue  or  Dbnia^l.— A  denial  of  knowledge  or  information  suflScient 

to  form  a  belief  puts  the  paragraph  thus  questioned  in  issue.     Oarr  y.  Bat- 
worth,  (Iowa.)  918. 

Demurrer, 

2.  Effect  of  Demurrer.— A  demurrer  to  a  portion  of  an  answer,  which  puts  in 

issue  the  foundation  facts  upon  which  plaintiff  rests,  cannot  be  sustained. 
Carr  v.  Bonoorth,  (Iowa,)  918. 

AfMndTMrU, 

8.  Amendment  Changing  Action  at  Law  to  One  for  Equitablr  Relief. — 
An  amendment  of  a  pleading  in  an  action  at  law  that  would  change  the  action 
to  one  for  equitable  relief  cannot  be  allowed.    Brothers  y.  WilUame,  (Wis.)  157. 

4-  Amendment  to  Pleadings  during  Trial. — Where  objection  is  made  on  the 
the  trial  of  a  case  for  the  first  time  that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  the  court  should,  if  possible,  sustain  the 
petition,  or  permit  an  amendment  thereto  to  be  made  tnstarUer.  BoberU  y. 
TayUrr,  (Neb.)  87. 

5.  LsAyE  TO  Amend — Discretion  of  Court.— The  granting  of  leave  to  amend 
an  answer  so  as  to  interpose  the  statute  of  limitations  as  a  defense  to  the  ac- 
tion is  no  abuse  of  the  discretion  of  the  court.     Smith  y.  Dreggert,  (Wis.)  817. 

Striking  Out, 

•.  Striking  Out  Verified  Answer  as  Sham — General  Denial. — A  yerifled  an- 
swer consisting  of  a  general  denial,  if  shown  by  affidavit  to  be  false,  cannot 
be  stricken  out  as  sham.  Church,  J.,  dissents.  Samuel  Gupplea  Woodei^-toare 
Go,  v.  Jensen,  (Dak.)  206. 

7.  Striking  Out  Part  of  Complaint.— Order  striking  out  portions  of  complaint 
as  irrelevant  and  redundant,  affirmed.  Joint  Sehool-dist.  No,  7  y.  Kemen, 
(Wis.)  81. 

See  Appeal,  26;  Bastardy,  4, 5;  Criminal  Law,  1;  Ejectment,  1;  Equttt,  10-17; 
Estoppel,  5,  8;  Fire  Insurance.  9;  Landlord  and  Tenant,  10;  Libel  akd 
Blander,  8;  Mandamus,  5,  6;  Mortgage,  24;  Physicians  and  Surgeons; 
Principal  and  Agent,  6;  Promissory  Note,  4;  Railroad  Companies,  10; 
Sale,  8;  Schools  and  School-Districts,  8,  9;  Set-Off  and  Counteb-Claim; 
Statute  of  Frauds.  8,  4;  Tender:  Trespass,  4. 

PLEDGE  AND  COLLATERAL  SECURITY. 

Attachment— Lien  Abandoned.— Where  a  party  who  holds  personal  propertj 
under  a  parol  pledge  sues  out  an  attachment  for  the  debt  secured,  has  the 
property  leviea  on,  and  receives  the  mone^  realized  from  the  sale  of  a  por- 
tion thereof,  his  right  to  a  lien  is  lost.  Cuizenf  Bank  of  QremfiM  y.  Doim, 
(Iowa,)  459. 

POLICY.    See  Fire  Insurance,  4-8. 

POSSESSION.    See  Vendor  and  Vendee.  18-15. 

PRACTICE.  See  Action  or  Suit;  Appeal;  Attachment;  Bastardy;  CoNrni- 
uance;  Costs.  1,  2;  Criminal  Law,  2-6,  12-14;  Depositions;  Ejbctxeht; 
Equity,  10-20;  Error;  Evidence;  Exceptions;  Execution;  Garnishment; 
Injunction;  Judgment;  Jury;  Mandamus;  New  Trial;  Pleading.  8-7;  Rb- 
ceiver;  Reference;  Removal  of  Cause  from  State  to  United  States 
Court;  Replevin;  Report  and  Case  Made;  Set-Off  and  Counter-Claim; 
Tender  and  Offer  of  Judgment;  Trial;  Witness;  Writ  andProcbsb. 

PRELIMINARY  EXAMINATION.    See  Criminal  Law,  7. 

PRESENTMENT.    See  Promissory  Note,  6. 

PRESUMPTIONS.    See  Appeal,  8,  28;  Courts,  5;  Fraudulent  Conybyangbs, 
7;  Master  and  Servant,  5. 

PRINCIPAL  AND  AGENT. 

1.  Holding  Man  Out  as  Agent— General  Dealings— Effect.— Where  a  de- 
fendant intimated  to  the  plaintiff  that  a  certain  man  was  his  agent,  and  sach 
person  was  known  by  the  plaintiff  to  have,  at  or  about  the  time  of  plaintiff's 
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negotiations  with  him,  transacted  similar  business  with  other  parties  for  the 
defendant,  the  plaintiff  will  be  justified  in  inferring  that  such  man  is  an  agent, 
and  any  contract  entered  into  within  the  scope  of  his  supposed  agency  will 
be  binding  on  the  defendant,     l^hompson  v.  (flay,  (Mich.)  699.  * 

2.  Coi^TRACTe  Non-Negotiable. — In  an  action  against  a  third  person  on  a  simple 
non-negotiable  contract,  it  being  alleged  in  the  petition  that  one  of  the  par- 
ties to  the  contract  acted  as  the  agent  of  the  defendant  in  making  said  con- 
tract, although  he  did  not  sign  the  same  as  agent,  or  name  the  defendant  as 
his  principal,  evidence  will  be  received  to  show  that  such  nominal  party  to 
the  contract  was  authorized  to  make  the  same  for  the  defendant;  that  he  in 
fact  did  make  the  same  for  him;  and  upon  such  proof  the  defendant  will  be 
held.     Webster  v.  TTray,  (Neb.)  644. 

8.  Agent's  Represkntations— Estoppel  of  Principal. — ^Where  an  agent  was 
intrusted  with  the  business  of  carrying  on  a  lumber  yard,  with  authority  to 
sell  and  deliver  lumber  for  cash  or  on  credit  as  he  saw  proper;  to  collect  and 
receive  the  money  of  his  principal;  file  and  enforce  mechanics'  liens  or  not, 
as  he  deemed  best, — this  would  constitute  him,  'SO  far  as  third  persons  with- 
out notice  of  any  limitation  would  be  concerned,  the  general  agent  of  his 
principal,  and  the  principal  would  be  bound  by  a  representation  or  statement 
made  to  such  third  partv  that  no  lien  or  claim  was  made  or  would  be  niade 
upon  certain  property,  for  the  improvement  of  which  lumber  had  been  fur- 
nished by  the  agent  for  the  principal,  and  which  statement  induced  such  third 
party,  relying  tbereon,  to  purchase  the  property  referred  to.  In  such  case  it 
was  held  no  error  for  the  court  to  refuse  to  hear  testimony  to  prove  a  want 
of  authority  upon  the  part  of  the  agent  to  waive  the  right  to  file  and  assert  a 
mechanic's  lien;  it  being  conceded  that  the  party  making  the  purchase  had 
no  knowledge  of  the  absence  of  such  authority.  White  Lake  Lumber  Co,  v. 
8Ume,  (Neb.)  395. 

4.  Real-Estate  Agents — Commissions,  when  Earned. — A  reale- state  agent  em- 

ployed to  procure  a  purchaser  of  real  estate,  but  not  to  execute  a  contract  on 
behalf  of  the  seller,  is  entitled  to  his  compensation,  where  it  appears  that  he 
has  procured  such  purchaser,  able,  ready,  and  willing  to  make  and  complete 
the  purchase  upon  the  terms  stipulated  between  such  agent  and  his  principal, 
though  in  consequence  of  the  default  of  the  seller,  or  his  inability  to  make  a 
good  title,  no  sale  is  finally  consummated.    UaTrUin  v.  Schulte,  (Minn.)  801.* 

5.  Same — Failure  of  Vendor  to  Comply  with  Terms  of  Sale.— And  where 

it  appeared  as  a  part  of  the  terms  and  conditions  stipulated  between  the  vendor 
and  his  agents,  upon  which  a  purchaser  was  to  be  procured,  that  it  was  un- 
derstood that  the  vendor's  wife  should  unite  in  the  sale,  and  also  in  a  war- 
ranty deed  of  the  premises,  (it  being  necessary  to  a  good  title,)  and  a  pur- 
chaser was  procured  by  such  agents,  ready  and  willing  to  take  the  property 
and  complete  the  purchase  on  such  terms,  but  the  sale  was  not  consummated 
through  the  vendor's  failure  to  comply  with  such  conditions,  and  because  of 
the  refusal  of  the  wife  to  ratify  and  consent  to  such  sale,  held,  that  a  prima 
fade  case  was  made  in  behalf  of  such  agents  for  a  recovery  against  their  prin- 
cipal for  their  compensation.    Id. 

6.  Action  against  Agent  for  Money  Collected— Complaint— Construction. 

Where  a  complaint  alleges  that  plaintiff  delivered  to  defendant  "a  list  of  notes" 
to  collect  for  him,  but  it  appears  from  the  other  allegations  tbat  the  notes 
themselves  were  actually  delivered,  and  it  is  charged  that  defendant  collected 
the  notes,  and  refused  to  pay  the  amounts  over,  it  will  be  held  sufficient.  Har- 
Urn  V.  Horian,  (Wis.)  619. 
See  Corporations,  8;  Landlord  and  Tenant,  9;  Larceny  and  Rbceiyikg 

Stolen  Goods,  1-8. 

PRINCIPAL  AND  SURETY. 

1.  Payment  of  Mortgage  Note.— The  sureties  to  a  mortgage  note  may  pay  the 
>         note  at  its  maturity  by  giving  their  individual  obligauon  therefor,  and  they 

do  not  lose  the  security  of  the  mortgage  thereby.  Manwaring  v.  Jenison, 
(Mich.)  899. 

2.  Subrogation. — A  party  who  executes  a  note  as  surety  with  the  maker  thereof, 

such  note  being  given  for  the  purchase  of  a  buggy,  is.  upon  being  required 
to  pay  the  note,  subrogated  by  such  payment  to  the  rierhtsof  the  drawee,  and 
is  entitled  to  the  possession  of  the  buggy.    Mf/rea  v.  YapU,  (Mich.)  536.* 
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8.  Replevin— CoMPLAurr— Allegation  of  Assionmbnt.— In  sucli  case  the  surety 
Buing  in  replevin  for  the  buggy  need  not  allege  an  assignment  in  his  com- 
plaint.   Id. 

4.  DiscHABOE  OF  SURETY — VARIATION  OF  ORIGINAL  CONTRACT. — ^Anj  new  con- 

tract upon  a  sufficient  consideration  materially  Tarying  the  original  under- 
taking, and  made  between  the  principal  parties  without  the  knowledge  and 
assent  of  the  surety,  will  amount  to  a  complete  discharge  of  the  surety. 
Steele  v.  Mills,  (Iowa,)  294. 

5.  Rights  of  Assignee— Variation  of  Contract  after  Assignxent. — A.  ex- 

ecuted a  bond,  with  B.  and  C.*as  sureties,  conditioned  for  the  payment  of 
certain  royalties  and  rent  stipulated  for  in  a  IS-years  lease,  in  writing,  of  coal 
land  leased  to  A.  by  D.  £.  became  the  assignee  of  a  certain  amount  of  the 
royalties  stipulated  for,  and  brought  suit  against  B.  and  C.  to  enforce  pay- 
ment. After  the  assignment  D.  and  A.  entered  into  a  new  contract,  Tarjinc 
the  original  lease  materially,  and  B.  and  C.  claimed  that  they  were  discharged 
by  such  subsequent  agreement.  Held,  that  they  were  not  discharged*  and 
that  £.  was  entitled  to  recover.  Id. 
•.  Limitation  of  Actions.— A  surety  is  discharged  from  liability  on  a  promissoir 
note  when  the  ri^ht  of  action  thereon  against  the  principal  debtor  is  barred. 
Reed,  J.,  dissenting.  Auchanpaugh  v.  Schmidt,  (Iowa,)  805. 
See  Intoxicating  Liquors,  8,  7. 

PRIVILEQED  COMMUNICATIONS.    See  Libel  and  Slahdkb»  L 

PROBABLE  CAUSE.    See  Malicious  Prosecution,  1. 

PROBATE  COURT.    See  Appeal.  88,  84 

PROCESS.    See  Writ  and  Process. 

PRODUCTION  OP  DOCUMENTS.    See  Forgery. 

PROMISSORY  NOTE. 

1.  Cbrtaintt— Amount— Time.— A  promissory  note  must  be  certain  as  to  the 

sum  to  be  paid  and  the  time  of  payment.  First  Nat.  Bank  of  Port  Huron  t. 
Carson,  (Mich.)  589. 

2.  Invalid  Note— Effect  as  a  Contract— Chose  in  Action. — An  instrument 

intended  as  a  promissory  note,  but  not  satisfying  the  requisites  of  one,  may. 
if  valid,  be  proved  as  a  contract  and  assigned  as  such;  but  the  assignee  will, 
in  such  case,  succeed  to  only  such  rights  as  the  payee  had,  the  title  so  trans- 
ferred being  only  an  equitable  one.  Id. 
8.  Consideration— Adoption  op  Child— Release  of  Agreement— Note  for 
Board  and  Care  of  Child.— A.  adopted  a  daughter  of  B.,  who  had  lost  his 
wife,  and  was  not  able  to  care  for  her  as  he  desired.  Subsequently  B.  desired 
to  have  the  child  returned  to  him,  and  A.  consented,  but,  B.  not  beine  able  to 
receive  her,  agreed  to  take  care  of  her  for  him  until  he  was  able,  ana  in  con- 
sideration of  such  care  B.  gave  him  a  note.  Held,  that  this  consideration  was 
suJSficient  to  sustain  the  note.     Clayton  v.  WhUaker,  (Iowa,)  296. 

4.  Action  on— Defense  of  Forgery— Pleading — Evidence- No  Considera- 

tion—Dealings BETWEEN  Parties. — In  an  action  on  a  promissory  note,  un- 
der a  defense  of  forgery,  defendant  may  prove  all  business  transactions  be- 
tween the  parties  to  the  note  which  in  any  way  tend  to  affect  the  question  as 
to  whether  he  made  the  note,  and  he  need  not  set  out  this  evidence  in  his 
answer.     Donahiie  v.  Wagner,  (Iowa,)  274. 

5.  Forgery— Ratification— Promise  of  Payment.- The  party  whose  name  ap- 

pears as  maker  on  a  forged  note  does  not  ratify  such  note,  and  adopt  it  as  his 
own,  by  simply  stating  subsequently  that  it  will  be  paid.  Smith  v.  Framel, 
(Iowa,)  471. 

6.  Payment  in  Merchandise— Presentment.— A  dealer  in  certain  articles  of  * 

merchandise  executed  a  note,  payable  in  these  articles,  on  a  day  certain,  at 
his  place  of  business.  He  has  always  kept  on  hand  in  his  stock,  at  his  olace 
of  business,  sufficient  of  these  articles  with  which  to  pay  the  note,  ana  has 
always  been  ready  and  willing  to  pay  whenever  the  note  snould  be  presented. 
The  note  was  not  presented  for  pavment  on  due-dav,  nor  was  the  holder  pres- 
ent to  receive  the  property.    Ueld  that,  to  an  action  brought  to  recover  Uie 
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amount  of  the  note  in  money,  this  readiness  to  perform  was  a  good  defense; 
that  it  was  not  necessary  that  the  maker  should,  on  due-day»  have  segregated 
from  hid  general  stock  sufficient  of  the  articles  to  pay  the  note,  and  set  them 
apart  as  the  property  of  the  holder.  Beede  v.  Proehi,  (Minn.)  191. 
Bee  Alteration  of  Inbtrumsnts;  Forgery;  Injukction,  1;  MoRTaAGB,  8,  7; 
Principal  and  Surett,  1,  2. 

PROOF  OF  LOSS.    See  Fire  Insurance,  10. 

PROPERTY.    See  Fixtures. 

PROTEST.    See  Taxation,  80-86. 

PUBLIC  LANDS. 

1.  RuLiNos  OF  United  States  Land-Officers— Res  Adjudicata.— The  mlings 
of  a  register  and  recorder  of  a  government  land-office  upon  a  question  of  fact, 
as  to  the  rights  of  respective  claimants  to  land  under  the  laws  of  the  United 
States,  in  matters  properly  before  them  for  decision,  and  which  are  unre- 
versed and  iti  full  force,  cannot  be  questioned  collaterally.  Van  SarU  v.  BiU- 
ler,  (Neb.)  899. 

$.  Railroad  Land  Grant— Act  of  Congress  of  July  4, 1866  —  Excbftions — 
HoHESTBAD  ENTRIES.— An  act  of  congress  of  July  4,  1866,  in  aid  of  the  con- 
struction of  a  railroad,  granted  to  the  state  of  Minnesota  lands  within  certain 
limits,  with  the  exception,  among  others,  of  those  to  which  it  "shall,"  when 
the  line  of  road  is  definitely  located,  *' appear  ♦  ♦  ♦  that  the  right  of  pre- 
emption or  homestead  settlement  has  attached. "  Held,  that  lands  of  which 
there  is  a  homestead  entry  of  record,  valid  upon  its  face,  are  within  the  ex- 
ception.   Ha%Hnga  db  D.  Ay.  Co,  v.  Whitney,  (Minn.)  69. 

8.  Swamp  Lands— Possession  by  Party  after  Refusal  of  County  Board  to 
SifeLL — Code,  g§  928,  980,  941.— A  party  who  takes  possession  of  swamp  lands 
after  the  board  of  supervisors  of  the  county  wherein  the  lands  are  situated  has 
refused  to  accept  the  price  offered,  as  it  had  a  right  to  do  in  pursuance  of  an 
order  of  the  county  court  withdrawing  such  lands  from  sale,  acquires  no  legal 
or  equitable  title  to  the  land.   Chicago,  B,  db  Q,  i2.  Co,  v.  Jackson,  (Iowa,)  248. 

PUBLIC  POLICY.    See  Schools  and  School-Districts,  6. 

PUBLIC  SCHOOLS.    See  Schools  and  School-Distrigtb. 

PUNISHMENT  AND  SENTENCE.    See  Criminal  Law,  8-12;  Habbab  Cobpub. 

QUANTUM  MERUIT.    See  Mabteb  and  Servant,  2. 
QUESTIONS  OF  FACT.    See  Jury.  9-11. 

RACINE  CITT.    See  Municipal  Corforationb,  19-21. 

RAILROAD  COMPANIES. 

Construction — Stations^Depots —  Crossings. 

1.  CoHPBLLiNO  Commissioners  to  Erect  Stations,  Etc— The  act  of  the  legis- 
lature creating  the  railwa}'^  commission,  which  took  effect  June  6,  1885.  gives 
such  commission  general  supervision  of  all  railroads  operated  by  steam  in  the 
state,  and  requires  them,  among  other  things,  upon  a  proper  complaint  be- 
ing filed,  to  investigate  the  necessity  for  an  adaition  or  change  of  station- 
houses  or  stations.  A  party,  therefore,  who  reauires  the  change,  addition,  or 
erection  of  a  station,  must  secure  the  action  or  the  commission  before  this 
court  will  grant  a  mandamus  to  compel  its  location.  The  case  of  State  v.  Re- 
pubUcan  Valley  iJ.  Co.,  17  Neb.  647,  8.  C.  24  N.  W.  Rep.  829,  was  instituted  be- 
fore the  act  creating  the  railroad  commission  took  effect.  State  v.  Chicago, 
St.  P.,  M.  A  0.  R.  Co.,  (Neb.)  484. 

%.  Wisconsin  Central  Railroad  Company— Depot  in  Town  op  Menasha.— Un- 
der the  circumstances  of  this  case,  held,  that  a  court  of  equity  should  not  in- 
terfere to  compel  the  railroad  company  to  make  block  8,  on  Doty's  island,  the 
initial  point  of  its  road  in  Menasha,  and  locate  its  depot  there.  Toton  of  Men- 
asha y.  Wisconsin  Cent.  R.  Co.,  (Wis.)  169. 
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8.  Location  op  Crossoto— Selection  by  Land-Owneb.— Under  section  1286  of 
the  Code,  relatiye  to  the  condition  imposed  upon  railroads  in  locating  cross- 
ings upon  private  property  oyer  which  the  lines  of  said  roads  are^onstmcted, 
the  rule  is  that  the  land-owner  shall  select  the  place  for  snch  crossing,  and 
the  only  limitation  upon  such  land-owner  in  exercising  this  privileee  is  tliat 
the  selection  must  he  reasonable.  Van  Vrankin  y.  Wiicannn,  I.  A  If,  By,  Co. , 
(Iowa,)  761. 

NegUgence^Iniwries  to  Peraans. 

4.  Trespassers  on  Track.—A  railroad  company  does  not  owe  to  trespassers  upon 

its  track  such  care  that  an  engineer  is  required  to  look  out  for  them,  but,  aiter 
discovering  them,  it  would  be  negligence  no^  to  use  every  means  to  avoid  in- 
flicting injury.    Masser  v.  Chic<igo,  B.  I.  d  P,  By,  Co,,  (Iowa,)  776.» 

5.  Age  of  Discretion— Contributory  Negligence.— A  boy  of  11  years  of  a^e 

is  presumed  to  have  sufficient  discretion  to  understand  the  danger  of  playing 
among  railroad  tracks;  and  his  act  of  going  and  remaining  where  he  incurrea 
the  danger  of  losing  his  presence  of  mind,  must  be  considered  contributory 
negligence.    Id. 

6.  Collision  at  Highway  Crossing  —  Withdrawing  Flag-Man.— The  wilJi- 

drawal  of  a  flag-man  from  a  highway  crossing,  where  he  is  usually  kept  to 
signal  approaching  travelers,  is  negligence.  Sums  v.  North  Chicago  BolUfig- 
«w«  Co.,  (Wis.)  43.5 

7.  EvTDENCB  —  Finding  of  Negligence.— On  the  evidence,  held,  that  the  Jury 

were  warranted  in  flnding  that  the  negligence  of  the  railroad  company  pro- 
duced the  injury  complained  of,  and  that  plaintiff  was  not  guilty  of  contribu- 
tory negligence.    Id. 

8.  Contributory  Negligence— Injury  at  Crossing.— Where  a  ijarty  stops  his 

team  at  a  crossing  to  allow  a  train  of  freight  cars  with  a  switch-engine  to 
pass,  and,  being  perfectly  familiar  with  the  movement  of  trains  at  such  cross- 
ing, as  soon  as  the  train  stops  attempts  to  cross  the  track,  and  is  injured  by 
the  backing  train,  which  he  knew  might  occur,  he  is  guilty  of  contributory 
negligence,  and  cannot  recover  for  thein  juries  received.  Kennedy  v.  Chicago 
<&N.  W.  By.  Co.,  (Iowa,)  748.* 

9.  Crossing — Contributory  Negligence. —  Where  a  party  who  has  heard  the 

whistle  of  an  approaching  train  attempts  to  drive  across  the  track  without 
knowing  from  what  direction  the  train  is  coming,  his  view  in  one  direction 
being  obstructed,  he  is  guilty  of  gross  negligence  and  cannot  recover.  Grif- 
fin V.  Chicago,  B.  L  dh  P.  By.  Co.,  (Iowa,)  792.* 

Injuries  to  Property — Fires — Actions. 

10.  Pleading— Allegation  —  Qualities  and  Uses  op  Thing  Injured. — It  is 
not  necessary  to  allege  in  pleading  the  qualities  or  uses  of  a  thing  which  added 
to  its  value,  when  recovery  is  sought  for  its  loss,  destruction,  or  injury.  The 
value  is  to  be  ascertained  in  determining  the  damages.  Lanning  y.  Chicago, 
B,  eft  Q,  B,  Co.,  (Iowa,)  478. 

11.  Evidence- Value— Vine- Hedge.— A  vine  and  hedge  have  no  market  value 
of  themselves,  they  being  not  subject  to  sale  separate  from  the  land  upon 
which  they  grow.    Hence  such  value  is  not  a  proper  subject  of  testimony.    Id. 

13.  Theory  op  Origin  op  Fire  —  Rebutting  Evidence.— In  an  action  to  re- 
cover for  injuries  to  plaintiff's  property  by  fire  caused  by  defendant,  defendant 
having  introduced  evidence  to  show  that  the  Are  started  outside  of  the  right 
of  way,  it  was  competent  for  plaintiff,  in  rebuttal,  to  show  the  contrary     Id. 

18.  Proop  that  Same  Engine  Caused  Other  Fires.- Itisproperinsuchacase 
for  plaintiff  to  show  that  the  engine  of  defendant  which  caused  the  injury 
complained  of  set  fire  to  several  other  places  on  the  same  day,  such  evidence 
tending  to  show  that  the  engine  was  not  properly  constructed,  or  else  not 
properly  managed,    /rf.* 

Fences— Injuries  to  Stock. 

14.  Road  Being  Constructed  —  Cattle  Killed  by  Construction  Trak?.— 
Where  cattle  are  killed  by  reason  of  the  failure  of  a  railroad  company  to  erect 
fences  along  its  tracks,  the  company  will  be  liable  for  double  damages,  under 
the  statute,  although  the  road  has  not  been  completed  and  opened  to  traffic. 
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and  the  injury  complained  of  ie  caused  by  a  construction  train  carrying  ma- 
terials to  be  used  in  the  construction  of  the  road  at  a  point  beyond  where  the 
accident  occurred.     Glandon  y.  Ohieago,  M,  d  SL  P.  Sy,  Co.,  (Iowa,)  407. 

Appropriation  of  Land, 
10.  ABSB88HENT  OF  Dakaobs— JuRT.— The  right  to  a  trial  by  jury  is  a  substantial 
right  that  should  not  be  trifled  with;  ana  where  a  jury  is  demanded,  and  re- 
fused, to  assess  damages  in  an  action  by  a  railroad  company  to  appropriate 
land,  or  an  opportunity  to  demand  one  denied,  and  substantial  injustice  is 
thereby  done,  the  proceedings  will  be  set  aside.  Port  Hv/ron  d  N,  W.  Ry.  y. 
GaUinan,  (Mich.)  717. 

ConBoUdation  of  Boad$. 

16.  CoNsoLiDATioiT  OF  RAILROADS,  SusTAiNBD.— Examination  into  the  proceed- 
ings of  two  roads  consolidated  into  one,  with  a  yiew  to  test  the  yalidity 
thereof,  and  the  strength  of  the  defense  of  defendant,  based  upon  the  alleged 
illegality  of  such  proceedings  in  an  action  against  him  to  recoyer  the  amount 
due  upon  his  two  subscriptions  to  the  stock  of  one  of  said  roads.  The  de- 
fense being  merely  technical,  and  without  equities  shown,  decree  In  favor  of 
complainant  confirmed.     Wellt  v.  Bodgers,  (Mich.)  671. 

Bee  Cabbisbs;  Injunction,  8;  MimiciPAL  Corporations,  10-14,  22-81;  Nkgli- 
OBNOB,  4,  5;  Public  Lands,  2;  Strbbt  Railwatb. 

RAPE. 

1.  Etidbncb  of  Prosbgutrix  Alonb.— At  common  law,  where  the  accused  was 

not  permitted  to  testify  in  his  own  behalf,  the  testimony  of  the  prosecutrix 
might  be  sufficient  to  warrant  a  conviction  for  rape;  but  under  tne  statute, 
where  the  accused  avails  himself  of  the  right  to  testify,  and  clearly  and  ex- 
plicitly denies  the  commission  of  the  offense,  there  must  be  testimony  cor- 
roborating that  of  the  prosecutrix  to  authorize  a  conviction.  Oleson  v.  State, 
11  Neb.  276:  8.  C.  9  N.  W.  Rep.  88;  Fiak  v.  State,  9  Neb.  «2;  8.  C.  2  N.  W.  Rep. 
881.    Matthews  v.  State,  (Neb.)  284. 

2.  Evidence  of  Resistance.— To  authorize  a  conviction  for  rape,  the  testimony 

must  show  that  the  prosecutrix  resisted  to  the  extent  of  her  ability.  Evidence 
examined,  and  held  insufficient.  Id. 
8.  Instruction— Conviction  of  Lesser  Offense.— On  an  indictment  for  rape, 
where  the  court  instructs  the  jury  that  if  the  evidence  showed  that  the  ac- 
cused was  guilty  of  either  rape,  or  assault  with  intent  to  commit  rape,  or  as- 
sault and  battery,  or  simple  assault,  he  might  be  convicted  of  such  offense,  it 
is  error  not  to  further  charge  that  if  they  had  any  reasonable  doubt  as  to  the 
degree  of  the  offense  of  which  he  was  guilty  they  should  convict  only  of  the 
lesser  offense.     State  v.  Nets,  (Iowa,)  460. 

8ee  Absaxtlt  and  Battery,  8;  Husband  and  Wife,  8. 

RATIFICATION.    See  Promissory  Note,  5. 

REAI/-E8TATE  AGENT.    See  Principal  and  Agent,  4,  5. 

REAL  PROPERTY.    See  Fixtures. 

RECEIVER. 

1.  Appointment — ^Purpose  Thereof. — A  receiver  is  appointed  to  subserve  the 

interests,  not  alone  of  the  party  in  respect  to  whose  application  the  appoint- 
ment is  made,  but  of  all  persons  interested  in  the  matter  committed  to  his 
care.    First  Jiat.  Bank  v.  E.  T,  Bamum  Wire  d  Iron-works,  (Mich.)  657. 

2.  Removal— Discretion  of  Court.— The  exercise  of  the  power  to  remove  a  re- 

ceiver lies  within  the  discretion  of  the  court,  and  must  depend  upon  the  pe- 
culiar circumstances  of  each  case.    Id. 

RECEIVTNa  STOLEN  GOODS.    See  Larceny  and  Receiving  Stolen  Goods.  4. 

RECORD.    See  Appeal,  1,  8-10,  22;  Error,  8,  4;  Evidence,  1,  2;  Jxtdgment,  8; 
Mortgaob.  1;  Trial,  1;  Vendor  and  Vbndbe,  11, 12. 

REDEMPTION.    See  Mortgage,  17,  20-24. 
V.27N.W.— 63 
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REFERENCE, 

1.  IxFBOTKMBim— Practicb  IN  SuFRBMifi  CouRT.— In  proceedingB  in  error  to  n- 

view  a  Judgment  of  the  district  court,  whereby  the  value  of  improvementt, 
rents,  and  profits,  and  of  the  real  estate,  was  found  upon  appraisement,  the 
supreme  court  has  no  authority  to  order  a  reference  for  the  purpose  of  ascer- 
taining the  value  of  rents  and  profits  accruins^  after  the  verdict  or  asaessment 
of  the  appraisers,  and  during  the  pendency  of  the  proceedings  In  the  saprema 
court.    Burlington  db  M.  E.  M.  Co,  v.  Doheon,  (Neb.)  443. 

2.  Consent  of  Parties.— Any  issue  in  ahy  action  may  be  referred  if  the  parties 

consent  thereto,  and  they  will  be  bound  by  such  consent.  Cracker  v.  Cur- 
rier, (Wis.)  825. 

3.  Want  of  Consent  of  Parties  —Where  the  trial  of  issues  requires  the  exam- 

ination of  long  accounts,  the  court  has  power,  without  the  consent  of  the  par- 
ties, to  send  such  issues  to  a  referee  to  near  and  decide  them.    Id, 

4.  Unprejudicial  Errors  of  Referee.— A  conclusion  of  law  of  a  referee,  even 

if  erroneous,  upon  an  immaterial  or  unimportant  question  in  the  case,  will 
not  vitiate  his  report,  or  reauire  it  to  be  set  aside  by  the  court  to  which  it  is 
returned,  if  the  nndings  ana  conclusions  are  in  other  respects  correct.  Tate^ 
V.  Kinney,  (Neb.)  182. 

Bee  Mechanic's  Lien.  8. 

REFORMATION  OF  CONTRACT.    See  Equrrr,  «-8. 

REFRESHING  MEMORY.    See  Witness,  18. 

REINSURANCE.    See  Fire  Insurance,  1. 

REGISTRATION.    See  Judgment,  8;  Mortoaoe,  1;  Vendor  and  Yrndbi 

11,  12. 

'RELEASE.    See  Insolvency,  7;  Partnership,  4. 

RELIGIOUS  SOCIETIES. 

1.  Trustee— Compensation— Services  as  Attorney.— An  attorney  at  law  who 

is  a  trustee  of  a  church  may  be  employed  by  his  co-trustees  to  render  profes- 
sional services  for  the  church,  and  become  entitled  to  compensation  therefor. 
Gi€ottey.  ChvrehofSt.  Anne,  (Mich.)  682. 

2.  Action  for  Services— Evidence— Custom.— Where  a  trustee  sues  for  services 

rendered  a  corporation,  evidence  is  admissible  to  show  that  it  was  the  custom 
of  the  corporation  to  pay  for  such  services.    Id. 

5.  Admissions  of  Trustees.— The  individual  reco^ition  of  trustees  of  the  right 

to  compensation  of  one  of  them  is  not  admissible,  though  their  actions  and 
admissions  in  their  official  capacity  would  be.    Id. 
See  Taxation,  8;  Will,  1. 

REMOVAL  OF  CAUSE  FROM  STATE  TO  UNITED  STATES  COURT. 

1.  When  Case  Removable. — It  is  only  iohere  a  cauu  U  within  the  act  of  coTigreM 

that  the  filing  of  a  petition  and  bond  will  remove  it  from  the  state  to  the  fed- 
eral court.  It  is  the  existence  of  the  facts  making  the  cause  removable  which, 
upon  compliance  with  the  requirements  of  the  statute  as  to  the  mode  of  re- 
moval, effects  the  removal,  and  ousts  the  state  court  of  Jurisdiction.  Dunne 
V.  Burlington,  0.  R.  <fc  N,  R.  Co.,  (Minn.)  448. 

2.  When  State  Court  Has  Jurisdiction  after  Petition  for  Removal.— If 

an  action  is  not  m/icr^;^  within  the  statute,  the  state  court  has  jurisdiction  to 
try  it,  although  a  petition  and  bond  for  its  removal  have  been  filed  in  due 
form,  and  notwithstanding  that  there  has  been  no  previous  order  of  the  fed- 
eral court  "remanding"  the  cause.  Id. 
8.  When  State  Court  may  Retain  Jurisdiction— Inquiry  as  to  Existence 
OF  Jurisdictional  Facts.— Whether  a  cause  is  within  the  statute,  and  whether 
the  requirements  of  the  statute  as  to  the  mode  of  removal  have  been  complied 
with,  are  both  federal  questions,  upon  which  the  decision  of  the  supreme 
court  of  the  United  States  alone  is  controlling  and  conclusive;  and  if  a  state 
court  decides  either  question  in  favor  of  its  own  jurisdiction,  and  its  action  is 
affirmed  by  the  highest  court  of  the  state,  the  decision  is  reviewable  on  a  writ 
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of  error  by  the  supreme  court  of  the  United  States.  But  before  letting  go  its 
hold  upon  a  cause,  the  state  court  has  the  right,  in  the  first  instance,  to  in- 
quire into  the  facts  upon  which  its  jurisdiction  depends.  It  has  the  same 
right  to  inquire  as  to  the  existence  of  the  facts  alleged  in  the  petition,  (such 
as  the  citizenship  of  the  parties,)  in  order  to  determine  whether  the  cause  is 
in  fact  within  the  statute,  as  it  has  to  examine  the  removal  papers  in  order  to 
determine  whether  the  requirements  of  the  statute  as  to  the  mode  of  removal 
have  been  complied  with.    Id. 

REMOVAL  OF  COUNTY-SEAT.    See  Countibs,  8,  4. 

RENT.    See  Action  or  Suit.  5;  Landlord  and  Tenant,  5-12;  Words. 

REPAIRS.    See  Landlord  and  Tenant,  i. 

ftEPLEVIN. 

1.  Gk>oi>s  nr  Plaintiff's  Possession. —Replevin  will  not  lie  for  goods  in  the  pos- 
session of  the  plaintiff  at  the  time  tne  action  is  begun.  Aber  v.  BratUm, 
(Mich.)  564. 

3.  Cutting  of  Loos.— Where  a  person  has  the  right  to  enter  on  land  and  cut  logs. 

he  may  maintain  replevin  for  logs  ¥rrongfully  cut  by  another.  Wait  v.  Bald' 
win,  (Mich.)  697. 
8.  Exempt  Property  of  Wife— Pending  Garnishment.- Where  exempt  prop- 
erty of  a  wife  has  been  held  by  the  party  from  whom  it  was  purchased  be- 
cause of  garnishee  proceedings  against  the  husband  by  a  creditor,  the  wife- 
may  maintain  an  action  of  remevin  before  the  termination  of  the  garnishment 
proceedings.    Hansdman  v.  Kregel,  (Mich.)  678. 

4.  Writ— Return  of  Sheriff. — Where  the  sheriff  has  levied  upon  other  prop- 

erty than  that  sought  to  be  replevied,  on  the  ground,  as  he  returns  ana  offi- 
cially declares  upon  the  record,  that  the  property  replevied  could  not  be  found, 
or  its  return  could  not  be  had,  such  return  cannot  be  impeached  in  a  collat- 
eral proceeding.  Irwin  v.  Smith,  (Wis.)  85. 
6.  Appeal  from  Justice's  Court— Nonsuit— Judgment  for  Return  of  Prop- 
erty OF  Value.— Where  plaintiff  obtains  a  judgment  before  a  Justice  of  the 
peace,  and  defendant  appeals  to  the  circuit  court,  and  there,  on  trial,  a  non- 
suit is  granted,  the  court  may  order  judgment  for  the  return  of  the  property 
and  damages  for  its  detention,  or  the  value  of  the  property  in  default  of  re- 
turn.   Angina  v.  Brownlie,  (Wis. )  408. 

6.  Damages— Detention— Delivery. — When  the  original  detention  of  goods 

was  unlawful,  a  subsequent  delivery  in  ^ood  faith  will  not  prevent  the  owner 
from  recovering  damages  for  the  detention  before  such  delivery.  Hanselman 
v.JKr«^<j/,  (Mich.)  678. 

7.  Damages— Judgment  for  Value.— When  the  goods  are  not  taken  on  the  writ 

of  replevin,  and  plaintiff  elects  to  take  Judgment  for  the  value  thereof,  the 
measure  of  damages  is  the  value  of  the  property  at  the  date  of  the  conversion, 
and  interest  upon  such  value  to  date  of  verdict.    Id. 

8.  Damages— Special  Ownership. — In  an  action  of  replevin,  where  the  verdict 

is  in  favor  of  the  defendant,  whose  ownership  is  special  by  reason  of  chattel 
mortgage  or  other  lien,  the  measure  of  his  damages,  in  case  a  return  cannot 
be  had,  is  the  amount  due  him  upon  his  lien,  if  within  the  value  of  the  prop- 
erty as  found  by  the  jurv.  But  such  damages  should  in  no  case  exceed  the 
value  of  the  property.     IhruUs  v.  Wray,  (Neb.)  684. 

See  Animals,  8;  Costs,  8;  Execution,  4;  Malicious  Prosecution,  %-A\  Sale,  5-7. 

REPORT  AND  CASE  MADE. 

1.  Circuit  Court  Rule  84— Dismissal.- Where  a  case  is  certified  to  the  supreme 

court  under  circuit  court  rule  84,  and  no  statement  of  errors  is  filed,  and  the 
record  does  not  show  that  any  exceptions  were  taken,  or  any  errors  assigned, 
the  case  will  be  dismissed,  on  motion  of  appellee.  McKinmm  v.  Atkins, 
(Mich.)  564. 

2.  Form  of  Certificate. — A  certificate  in  the  following  form:   **This  cause  in- 

volves a  determination  of  a  question  of  law  upon  which  it  is  desirable  to  have 
the  opinion  of  the  supreme  court,  and  it  is  the  desire  of  defendant  to  ap- 
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peal;  therefore  I  sign  this  certificate  as  to  the  law,  the  evidence,  and  the  la- 
BtructionB,  *— U  sufficient,  and  such  an  appeal  will  be  dismiased.  Bradenbtrmr 
Y.^^,  (Iowa,)  247. 

See  Appeal;  Ebsob. 

REPORTER'S  NOTES.    See  Eyidbngb,  18, 19. 

RES  ADJTJDICATA.    See  Estoppel,  1-5;  Publio  Lahd^,  L 

RESCISSION.    See  Ei^uiTT,  5. 

RESCISSION  OF  CONTRACT.    See  Sale,  5-7. 

RESULTING  TRUST.    See  Trust,  8,  4. 

RIPARIAN  RIGHTS.    See  Waters  and  Wateb-Odubseb. 

RISKS  OF  EMPLOYMENT.    See  Masteb  aed  Sebyaht,  8-5w 

RIVERS.    See  Waters  and  Water-Courses. 

ROADS.    See  Ways. 

RULES  OF  DECISION.    See  Courts,  8-4. 

SALE. 
What  Con»mute», 
1.  Transfer  of  Possession— Seizure  by  Sheriff.— Where  the  owner  of  wheat 
in  bulk  Bells  the  same  by  parol,  receiving  at  the  same  time  as  part  payment 
his  own  promissory  note  irom  the  vendee,  and  where  transfer  of  the  wheat  is 
afterwards  effected  by  locking  the  granary  and  giving  the  key  to  the  vendee, 
the  transfer  of  the  title  and  possession  is  complete,  and  a  9%tbMrue7it  seizure 
by  the  sheriff  under  a  writ  of  attachment  by  a  creditor  of  the  vendor  is  illegal, 
even  though  the  sheriff  had  levied  his  wnt  (but  performed  no  other  act)  be- 
tween the  transfer  of  the  promissory  note  and  the  delivery  of  the  key.  Sharp 
V.  CarroU,  (Wis.)  832, 

Warranty, 

8.  Purchase  of  Machine — Implication  as  to  Condition. — A  purchase  of  ma- 
chines by  a  dealer  implies  that  the  machine  sold  shall  be  new;  that  is,  not 
second-hand,  or  the  worse  for  wear.     Orieb  v.  Cole,  (Mich.)  579. 

8.  Warranty  of  Quality— Description  of  Property— Inspection. — M.  and 
L.  entered  into  a  contract  by  which  M.  was  to  cut  and  bank  a  certain  quantity 
of  "good,  smooth,  and  sound"  logs,  which  were  to  be  subject  to  the  approval 
of  L.  on  inspection  when  **  banked.  ^  If  approved,  M.  was  to  drive  them  into 
booms.  L.  was  to  pay  M.  $6.25  per  1,000  feet,  payable  $1  when  banked,  on 
Inspection  and  approval,  in  lots  of  50,000  feet;  |1  when  all  banked;  f  1  when 
all  in  boom;  $1  when  stumpage  became  due;  and  $2.25  November  1st,  follow- 
ing. A  settlement  was  to  be  had  at  the  end  of  "the  logging  season,  *  when  L. 
was  to  ffive  M.  a  due-bill  for  amount  due  on  the  last  payment.  L.  was  to  ad- 
vance M.  f  100  in  supi)lies,  which  was  to  be  refunded  in  case  the  logs,  on  in- 
spection, did  not  receive  the  approval  of  L.  M.  cut  and  banked  the  loes,  and 
at  the  end  of  the  "logging  season" had  a  settlement  with  L..  at  which  L. ^ave 
him  a  due-bill  for  balance  due  on  last  payment.  M.  then  drove  the  logs  into 
boom,  where  they  were  received  by  L.,  and  sawed  into  lumber.  L.  made  no 
objection  to  the  (quality  of  the  logs  until  after  he  had  received  them  all,  and 
while  he  was  sawing  them,  when,  for  the  first  time,  he  informed  M.  that  they 
were  unsound,  and  not  the  quality  contracted  for.  It  does  not  appear  whether 
or  not  he  actually  inspected  and  ezpresslv  accepted  the  logs  when  "banked,* 
but  there  is  nothing  to  show  that  he  was  deprived  of  an  opportunity  to  do  so, 
or  that  there  was  any  understanding  that  the  inspection  snould  be  postponed 
to  any  other  time  or  place,  or  that  this  unsounoness  was  not  visible  and  ap- 
parent on  mere  ordinary  observation,  or  that  there  was  any  misrepresenta- 
tion or  concealment  by  M.  as  to  (^ualitv.  EM,  that  words  of  a  descripUon 
may  amount  to  a  warranty  of  quality,  if  it  appears  that  they  were  ao  intended 
by  the  parties,  yet  in  this  case  the  entire  contract  shows  that  the  parties  in- 
tended merely  a  "sale  by  description;*  that  the  words  descriptive  of  the 
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quality  of  the  logs,  while  constituting  a  e4>ndttion  to  be  performed  by  the 
Tendor,  were  not  intended  as  a  warranty  which  should  Bumye  the  acceptance 
of  the  property  by  the  yendee;  that  it  was  L.'s  duty  to  inspect  the  logs  on  the 
bank,  and  then  determine  whether  or  not  he  would  approye  the  quality;  that, 
eyen  if  he  omitted  to  do  so,  he  must,  on  the  facts  of  tnis  case,  be  deemed,  by 
his  conduct,  culminating  in  an  acceptance  of  the  property  without  opposition, 
to  haye  acquiesced  in  its  quality  as  being  in  accordance  with  the  contract. 
MaxweUv.  Lee,  (Minn.)  196. 
•4.  Ordbb  of  Purchasb  with  Indobbbmbnt  of  Wabbantt— Effbct.— An  order 
for  a  certain  article  signed  by  the  purchaser,  when  such  order  contains  on  its 
back  a  blank  warranty,  with  the  printed  signature  of  the  seller,  relates  in  all 
respects  to  such  warranty,  which  becomes  thereby  part  of  the  contract  of 
•ale.     Orisb  y.  (7a20,  (Mich.)  679. 

Bights  of  VmdoT—ResciMum  for  Fraud, 

K.  Fbaudulbnt  Assionmbnt  fob  Benbfit  of  Obeditobs. — ^Where  a  merchant 
orders  goods,  knowing  himself  to  be  insolyent,  without  disclosing  his  insolv- 
ency, and  with  the  preconceiyed  purpose  of  not  paying  for  them  at  all,  or,  at 
most,  only  a  yery  small  per  cent.,  and  with  the  further  preconceiyed  purpose 
of  haying  them  swell  his  assets  for  the  benefit  of  those  whom  he  intenas  to 
make  his  preferred  creditors,  the  purchase  is  fraudulent,  and  the  yendor»  upon 
discoyering  the  fraud,  ma^  rescind  the  contract,  and  repleyy  the  goods  from 
the  assignee  for  benefit  of  creditors.    Lee  y.  Simmons,  (Wis.)  174.* 

6.  Adyancement  of  Fbeight  bt  Assigneb. — The  fact  that  the  assignee  advances 

the  freight  on  the  goods  to  the  carrier  will  not  make  him  a  bona  fide  holder, 
nor  entitle  him  to  retain  the  goods  until  he  shall  be  reimbursed.    Id, 

7.  Use  of  Pabt  of  Goods — Right  to  Rbolaik  Balance.  ~  Nor  will  the  fact 

that  the  vendee  has  appropriated  to  his  own  use  a  part  of  the  goods,  before 
the  vendor  discovered  the  fraud,  prevent  the  venaor  from  reclaiming  the 
goods  not  appropriated  after  he  has  discovered  the  fraud.    Id. 

Action  for  Price. 

9.  Gbkbbal  Issxte — Evidence  of  Vabiance  between  Abticlb  Delivebbd  and 

That  Purchased.— Under  the  general  issue,  it  is  proper  for  the  defendant  to 
prove  that  the  article  delivered  was  not  the  article  he  purchased.  Grieb  v. 
C7ofe,  (Mich.)  679. 
"•.  Evidence  — Information  Obtained  after  First  Trial.— Proof  being  that 
three  days  after  deliverer  by  plaintiff  to  defendant  of  a  mowine-machine  de- 
fendant gave  plaintiff  written  notice  of  his  rejection  of  the  machine,  and  that 
said  machine  was  at  plaintiff's  disposal;  and.  further,  that  said  machine  had 
never  since  been  used. — evidence  is  admissible  of  the  condition  of  said  ma- 
chine, though  the  witnesses  made  their  examination  after  the  first  trial  of  the 
cause  before  a  Justice  of  the  peace.    Id. 

10.  EvipENCE  OF  Value.— In  an  action  by  the  purchaser  to  recover  the  purchase 
price,  evidence  of  the  value  of  the  property  is  immaterial.  Paulson  v.  Osborne, 
(Minn.)  208. 

11.  Evidence  as  to  How  Machine  Worked. — Evidence  that  the  machine  run 
very  hard  is  admissible,  bearing  upon  the  issue  as  to  whether  it  worked  well. 
Id, 

13.  EviDENCB  AS  TO  How  ANOTHER  MACHINE  WoRKED.— Evidence  that  another 
machine  worked  well  in  the  same  grain  (which  was  very  short)  where  this  one 
failed,  is  admissible.    Id. 

18.  Rebuttal. — To  rebut  proof  that  a  machine  was  defective  in  its  operation  by 
reason  of  a  fault  in  the  plan  or  design  of  its  construction,  eviaence  is  ad- 
missible that  other  machines  exactly  like  that  in  question  worked  well,  un- 
der the  same  conditions.    Id. 

Rights  of  Vendee, 
14  Salb  of  Harvester— Condition  as  to  Return  of  Machine— Return  to 
Place  of  Delivert. —  Plaintiffs  purchased  a  harvester  from  defendant 
through  one  K.,  defendant's  agent.  The  contract  provided  for  the  delivery 
of  the  harvester  to  the  plaintiffs  at  the  railroad  warehouse  at  D.,  and  it  was 
there  delivered  by  E.  The  contract  provided  that  if  the  machine  could  not 
be  made  to  do  good  work  it  should  **  immediately  be  returned  to  the  agent  of 
whom  it  was  purchased,  at  his  place  of  business. "   The  event  having  author- 
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ized  such  a  rescission,  the  purchasers  returned  the  machine  to  the  warehouse 
where  it  had  been  deliTered  to  them.  K.  had  no  place  of  business  there  nor 
elsewhere,  but  was  engaged  traveling  about  the  country.  The  purchasers 
gave  no  notice  that  they  had  elected  to  rescind,  nor  that  they  had  so  returned 
the  property,  until  long  afterwards.  Held,  that  the  plaintiffs  were  justified 
in  returning  the  machine  to  the  place  where  it  had  been  delivered  to  them, 
that  being  a  fit  place;  but  that  they  should  have  also  given  prompt  notice  to 
the  defendant.    Paulson  v.  OshorrU,  (Minn.)  208. 

Bee  Chattel  Mortgage,  9-11;  Evidence,  8;   Fraudulent  Convetancbs»   1; 
Statute  of  Frauds,  2;  Vendor  and  Vendee. 

SATISFACTION.    See  Mortgage,  9. 

SCHOOLS  AND  SCHOOL-DISTRICTS. 
Tea>cherg — Scholars. 

1.  Teacher's  Certificate— Indorseicent.— Where  a  county  superintendent  is- 

sues a  certificate  authorizing  the  person  named  thereinto  teacn  school  in  Bucb 
county,  the  county  superintendent  of  any  other  county  may  indorse  such  cer- 
tificate, which  will  render  the  certificate  valid  in  the  county  where  indorsed 
for  such  time  as  the  superintendent  shall  determine,  not  to  exceed  twoyeArs^ 
nor  longer  than  the  certificate  was  originally  intended.  SUite  y.  Chrotw^ncr^ 
(Neb.)  728. 

2.  Collateral  Attack.— A  certificate  being  issued  or  indorsed  by  the  ofiScer  ape- 

daily  authorized  to  make  the  same,  it  is  presumed  to  be  valid;  and  in  the  ab- 
sence of  fraud,  is  not  subject  to  attack  collaterally.    Id. 

8.  Treasurer  Refusing  to  Pat.— Where  a  teacher,  when  employed  by  the  di- 
rector and  moderator  of  a  school-district,  and  while  teaching  such  school, 
possessed  a  certificate  duly  indorsed  by  the  county  superintendent,  h^UL,  that 
the  treasurer  of  the  district,  in  the  absence  of  fraud,  could  not  refuse  to  pay  a 
warrant  drawn  by  the  director  and  moderator  for  the  teacher's  wages,  upon 
the  ground  that  the  indorsement  was  invalid.    Id. 

4.  Scholars— Admission  of  Non-Residents.— The  provision  of  the  constitution 
(section  8,  art.  10)  that  district  schools  **  shall  be  free,  and  without  charges  for 
tuition,  to  all  children  between  the  ages  of  four  and  twenty  years,"  ap- 
plies only  to  the  children  of  each  district,  and  the  right  of  the  district  to  deny 
admission  to  the  residents  of  other  school-districts  is  absolute.  Mandamus 
therefore,  will  not  lie  to  compel  the  admission  of  non-residents.  StaU  y .  Mmi 
School-dist.  No.  1  of  Arcadia  and  Olencoe,  (Wis.)  829. 

Officers, 

0.  Trustees— DiRECTORa— Compensation— Contract.— A  director  or  trustee  la 
not  permitted  to  be  a  party  to  a  contract  entered  into  between  himself  and 
other  trustees  of  a  school-district,  stipulating  for  his  services  or  employment 
upon  terms,  or  for  a  compensation,  fixed  by  such  contract.  Such  contract 
is  voidable  at  the  election  of  the  district.  UurricY.  School-dist.  No.  £6  of  Mur- 
ray Co.,  {mnn.)  922, 

6.  Public  Policy.- The  rule  is  founded  in  public  policy,  and  is  a  salutary  one  to 

prevent  the  risk  of  abuse,  and  therefore  does  not  permit  an  inquiry  as  to  the 
alleged  fairness  or  unfairness  of  such  contract,    id. 

7.  Contracts,  how  made  Binding.—  In  otder  to  bind  the  district,  contracts  most 

be  made  or  ratified  by  at  least  a  majority  of  the  board,  after  notice  and  op- 

Sortunity  to  all  the  trustees  to  participate  in  the  transaction.    Berry  and 
[iTCHELL,  JJ.,  dissent.    Id. 

8.  Treasurer  of  School-District  —  Action  to  Oust  Unauthorized  Party— 

Complaint— Allegations— Organization  of  District.— In  an  action  to  oust 
a  party  from  the  position  of  treasurer  of  a  school-district,  it  is  not  necessaiy 
to  set  up  in  the  complaint  facts  showing  the  organization  of  the  school-dis- 
trict. The  fact  of  there  being  such  an  office  as  treasurer  of  a  school-district 
is  one  of  which  the  court  takes  judicial  notice.     State  v.  Dahl,  (Wis.)  843. 

9.  Allegations— Fact  of  Exercising  Functions  of  the  Office.— In  such  an 

action  the  complaint  need  not  show  bv  any  but  a  general  allegation  that  the 
defendant  is  exercising  the  duties  of  the  office  from  which  it  is  sought  to  oust 
him.    Id, 
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School  Fund. 

10.  Appoktionment  of  Primary  School  Interest  Fund.— Where,  by  law,  only 
one  school-district  in  a  township  is  entitled  to  a  part  of  the  primary  school 
interest  fund,  and  the  superintendent  of  public  instruction  Apportions  to  such 
district  what  he  finds  it  entitled  to,  and  the  money  is  paid  over  to  the  treas- 
urer, he  cannot  refuse  to  pay  it  to  the  assessor  of  the  district  because  the 
township  clerk  has  made  no  apportionment  of  the  fund  to  the  district.  Moile» 
y.  Watgon,  (Mich.)  553. 

11.  Division— Maitoamub. — Mandamus  to  compel  an  eauitable  division  of  the  as- 
sets on  the  division  of  an  independent  district  reiused,  on  the  ground  that 
respondents  were  not  in  fault.     Case  v.  Blood,  (Iowa,)  470. 

12.  School  Moneys,  how  Drawn.— Money  can  be  drawn  from  the  treasury  of  a 
school-district  only  by  orders  on  the  treasurer,  signed  by  the  director  and 
countersigned  by  the  moderator.     State  v.  Bloom,  (Neb.)  638. 

SeTiool  Tax. 

18.  District  SuBorviDE]>— Indebtedness,  by  Whoh  Payable.— Where  a  school- 
district  issued  its  bonds  for  the  purpose  of  borrowing  money,  and  afterwards 
was  subdivided  into  other  districts,  it  is  the  duty  of  the  taxing  officers  to  levv 
taxes  on  the  property  of  the  original  district  sufficient  to  pay  the  indebtea- 
ness;  but  they  have  no  power  or  authority  to  levy  such  taxes  on  the  real  es- 
tate which  had  never  constituted  a  part  of  the  district,  nor  upon  personal 
property  outside  of  such  district.     Thatcher  v.  Adams  Co,,  (Neb.)  729. 

14.  Injunction. — Such  taxes,  if  levied,  would  be  for  an  "unauthorized  purpose,** 
within  the  meaning  of  section  144  of  chapter  77  of  the  Compiled  Statutes,  and 
their  collection  might  be  restrained,  or  the  creation  of  an  apparent  title  there- 
for prevented,  by  an  injunction.    Id. 

See  Banks  and  Banking,  6. 

SEDUCTION.    See  Husband  and  Wife,  1-4. 

SELF-DEFENSE.    See  Homicide,  4. 

SENTENCE  AND  PUNISHMENT.    See  Criminal  Law,  8-12:  Habsas  Oobfub. 

SERVANT.    See  Master  and  Servant. 

SERVICE.    See  Writ  and  Process. 

SERVITUDE.    See  Ways,  14. 

SET-OFF  AND  COUNTERr-CLAIM. 

Kattkr  Pleaded  ab  Counter- Claim,  when  Sustained  as  Sbt-Off.-— A  matter 
pleaded  as  a  counter-claim  may  be  sustained  as  a  set-ofF,  if  established  by  proper 
evidence  at  the  trial.  When  the  facts  constituting  the  set-off  are  stated  in 
the  answer,  the  demand  of  the  defendant  for  Judgment,  as  upon  a  counter- 
claim, may  be  rejected,  or  the  court  may  order  an  amendment.  Sehumaeher 
V.  Seeger,  (Wis.)  80. 

See  Assumpsit,  6. 

SETTLEMENT  OF  ESTATES.    See  Exectttors  and  Admihibtratobs. 

SEWER.    See  Municipal  Corporations,  17. 

SHAM  PLEADING.    See  Pleading,  6. 

SHERIFF. 

1.  Amkbcbment — Debt  Collectible. — In  all  proceedings  against  sheriffs  or 

other  officers,  for  failure  to  return  writs  of  execution,  etc.,  the  inquiry  is  i)er- 
mitted  whether  the  debt  could  have  been  collected,  and  whether  its  collection 
has  been  prejudiced  by  the  acts  of  the  defendant.  Crooker  v.  Meliek,  24  N. W. 
Rep.  (}89.    HeUman  v.  Spielman,  (Neb.)  181. 

2.  Measure  of  Damages.— In  such  case  the  actual  loss  sustained  by  the  plain- 

tiffin  the  value  or  availability  of  his  security  by  reason  of  the  act  of  negli- 
gence of  the  defendant,  is  the  measure  of  his  damages.    Id, 
See  Justice  of  the  Peace,  2. 
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SIDEWALKS.    See  MuiriciFAi<  CoBPORATioira,  88-W. 

jSLANDER.    See  Libbl  ahd  Slandeb. 

SPECIAL  VERDICT.    See.TBiAL.  23,  28. 

SPECIFIC  PERFORMANCE. 

1.  Discretion  of  Court. — Specific  performance  is  not  a  matter  of  absolute  right* 

but  rests  in  the  sound  discretion  of  the  court,  in  view  of  all  the  circumstaacea. 
Town  of  Menasha  v.  WUconnn  Vent.  R,  Co.,  (Wis.)  169. 

2.  EZOHANGB  OF  LaNDS— REMOVAL  OF  Taz  LiBN— TiME  KOT  OF  ESSKHCS  OF  COH- 

TBAOT. — Where  time  is  not  of  the  essence  of  the  contract,  and  the  thing  to  be 
done  (in  this  case  the  removal  of  a  tax  lien  from  land  to  be  exchanged)  can  be 
as  well  done  at  a  later  time  as  an  earlier  day,  without  detriment  to  the  partj 
for  whom  the  thing  is  to  be  done,  delay  will  not  defeat  a  specific  performaace. 
Maliby  v.  AusUn,  (Wis.)  163. 

8.  Statute  of  Frauds— Oral  Contract. — In  the  absence  of  fraud,  an  oral  con- 
tract for  the  sale  of  land,  when  part  of  purchase  monev  is  paid  in  pursuance 
of  contract,  and  the  remaining  security  tendered,  will  be  enforced.  Thr^ek- 
morton  v.  Davidson,  (Iowa,)  794. 

4.  Verbal  Promise— Part  Performance.— Under  a  verbal  contract,  wherebj 
one  woman  promised  to  convey  herpropertv  to  another  in  return  for  services 
to  be  performed  in  the  way  of  supporting  her,  and  caring  for  her  comfort, 
proof  of  performance  of  such  service  is  proof  of  part  performance,  in  an  ac- 
tion, after  the  death  of  the  promisor,  against  her  heirs  for  specific  perfonn- 
ance.    Franldiny,  Tuekerman,  (Iowa,)  ioK^, 

STAKEHOLDER.    See  Wager,  1. 

STATE  LANDS.    See  Public  Lands,  8. 

STATUTE  OF  FRAUDS. 

1.  CSOBTBTAKCB   OF  LAin>  — OrAL  AoREEMENT— PaRT    PERFORMANCE. — Ao  Oral 

agreement  for  the  conveyance  of  land  is  taken  out  of  the  statute  of  frauds  bj 
the  entry,  occupation,  and  cultivation  upon  and  of  the  land  by  the  purchaser, 
with  the  consent  of  him  who  has  the  title.     Cameron  v.  AtuUn,  (Wis.)  6^. 

t.  Sale  of  Goods— Promissory  Note. — The  actual  surrender  of  a  promissoiy  note 
of  the  vendor  by  the  vendee,  as  part  of  the  purchase  money  for  foods  bought, 
is  such  a  part  payment  as  will  take  the  sale  out  of  the  statute  of  frauds.  Sharp 
v.  Carro/j;  (Wis.)  832. 

t.  Who  Mat  Plead  the  Statute.— While  the  statute  of  frauds  is  so  far  personal 
that  no  one  but  the  parties  can,  in  the  first  instance,  interpose  it,  vet  when 
one  of  the  parties  conveys  real  estate  absolutelv,  by  warranty  deed,  and 
thereby  disaffirms  the  contract,  his  grantee  may  plead  the  facts  as  a  defense. 
Hansen  v.  BertheUon,  (Neb.) 423. 

4.  Statute,  Waiver  of. — Where  the  defendant  in  his  answer  admits  substan- 
tially the  contract  set  out  in  the  petition,  but  alleges  that  the  plaintiff  hasvio- 
latea  its  provisions,  and  there  is  a  plea  of  the  statute  of  frauds,  it  will  be 
considered  as  waived.     Conner  v.  Ilingigen,  (Neb.)  448. 

See  Estoppel,  7;  Landlord  and  Tenant,  9;  Master  and  Servant,  1;  Spbcifio 
Performance,  8,  4;  Trust,  1. 

STATUTE  OF  LIMITATIONS. 

1.  Adybbsb  Possession.— Evidence  ?ieldto  make  out  a  case  of  adverse  possession. 

Sater  v.  Meadows,  (Iowa,)  481. ♦ 

2.  Whbn  Statute  Begins  to  Run. — The  statute  of  limitations  begins  to  run  from 

the  time  plaintiff's  right  of  action  accrued.  Hintrager  v.  Travi,  (Iowa,)  807.* 
8.  Fraud  and  Concealment.— In  Michigan  the  statute  of  limitations  does  not 
apply  against  a  cause  of  action  fraudulently  concealed  before  the  fraud  is  dis- 
covered. In  such  case,  the  statute  begins  to  run  from  the  discovery  of  the 
fraud  and  the  complainant's  rights.  Tompkins  v.  HoUisier,  (Mich.)  051.* 
4  Concealment  of  Fact— Concealment  of  Law  —  How.  St.  §§  8724,  8726.— 
The  statute,  (How.  St.  §§  8724,  8726,)  by  its  terms,  refers  to  the  fraudulent 
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concealment  of  the  caase  of  acUon»  which  .wonid  be  applicable  to  a  conceal- 
ment of  law  as  well  as  of  fact,  as  entitling  the  victim  of  the  fraud  to  her  action 
notwithstanding  the  statute  of  limitations.  Id, 
5.  Pabt  Patmbnt  on  Joint  and  Sbtxral  Notb.— A  partial  payment  upon  a 
promissory  note  by  one  of  the  Joint  and  several  makers  thereof,  and  indorsed 
upon  it  before  the  note  is  barred  by  the  statute  of  limitations,  and  within  six 
years  before  suit  brought,  is  inoperative  to  prevent  the  running  of  the  statute 
as  to  the  others.     WiUougTi^  v.  Jrisk,  (Minn.)  379.* 

See  CouNTDBS,  4;  Pbihcifal  and  Subbtt,  Q. 

STATUTES. 

CoHVTBUcnoH  OT  Ambndatobt  Statute.— For  the  purpose  of  determining  the 
legislative  intent,  and  the  proper  construction  to  be  given  to  an  amendment 
lo  a  statute,  it  is  proper  to  take  into  consideration  the  prior  statute,  and  the 
eonstruction  thereof  adopted  bv  the  courts,  and.  from  a  consideration  of  the 
latest  expression  of  the  legislative  will,  determine  the  construction  that 
should  be  adopted.    8tcas  v.  MeEntee,  (Iowa,)  205. 

See  Ck>N8TiTUTiONAi<  Law;  DBPOsmoNs;  Dower,  3. 

STATUTES  CITED,  CONSTRUED,  ETa 

England. 

IS  Bdw.  I.  ch.  IS.  Land  — Execu-  1  &  3  Vict.  ch.  110.  Land —Execu- 

tion, 707  tion— Sale,  707 

United  States. 
8tatfit68  at  Large. 
Aet  July  4, 1866.    Orant  of  land  to  Act  June  3, 1883.    Public  lands— 

state  of  Minnesota,  69  Pre-emption,  71 

Aet  March  8. 1879,  (30  St.  at  Large. 
471.)  Reservation  of  Otoe 
and  Missouri  Indians  — 
Sale,  399 

B&oiMd  Statutes. 
Removal  of  causes,        453,453     §3398.  Public  lands— Pre-emption 
3390.   Public  lands  —  Pre-  —  Member  of   army  or 


emption. 


1 131.  Pleadings— Issues, 


Art  8,  g  39.  Title  of  acU, 


70 


navy,  70, 71 

3808.  Public  lands— Pre-emption,    71 


Dakota. 

Code  of  Oivil  Procedure. 

306     §§  1114, 1115.  Landlord  and  tenant 

—Repairs,  •  8S^  88 

Iowa. 

Constitution. 
354     Art.  9,  §  6.  School  funds  — Finan- 
cial agents,  488 
Code, 


45.  Statutes— Repeal, 

45,  subd.  6.  Insanity,  200s 

163.  Separate  action  — Appeal — 

Jurisdiction,  377 

WI.  District   court  — Clerk- 
Deputy,  748 

818.  Assessment— Banking  cor- 
porations, 358 

831.  Assessment— Classification 

of  propertv,  358 

870.  Taxation  —  Payment  under 

protest— Recovery,  348 

871.  Taxation— Tax  sale,       865,  866 
891  Taxation  —  Notice  to    re- 
deem, 387,  866 


464     g    897.  Taxation— Tax  sale,  865 

368  913.  Counties— Bond  to  secure 

deposits  in  bank,  868 

938,  980.  941.  Public    lands- 
Swamp  lands,  349 
1386.  Railroadcompanies— Cross- 
ings—Cattle-guard,  761 
1389.  Fences— Railroads,               458 
1526-1538.  Intoxicating  liquors- 
License,                             365 
1587.  Intoxicating  liquors  —  Re- 
turns by  licensees,             366 
1716.  School-districU  —  Division 

of  assets,  470 
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Iowa— Continned. 

Cixfe— Con  ti  nued. 

%  1764.  Acknowledgment  of  deed  §  8106.  Mortgage— Redemption,        99i 

—False  certificate.  796  8150-8152.  Lien— Buildings,  788 

1860.  School  fund— Losses  upon  8178.  Appeal — Questions  of  lawr, 

loans,  488, 489  24S,  789 

1864.  School   fund  —  Notes   and  8178.  8179.  Appeal  —  Notice  — 

mortgages,  489  Service,  94S 

1866.  School  fund,  487  8251.  Petition— Abstract  of  title,    481 

1923.  Sale— Written  conyevance,   755  8895.  Injunction— Bond,  265 

1980.  Conveyance  of  land— In-  3861.  Rape,  289 

terest,  287  8895.  Mortgage-Sale  of  property,  801 

1968,  Sub.  2.  Acknowledgment  of  8909.  Larceny— Bmbezzlement. 

deed— Certificate,  796  772, 77S 

2017.  Landlord  and  tenant— Lien,  298  8911.  Receiving  stolen  goods,         267 

2084.  Instruments  without  words  8977.  Maiming   and    £flfiguring 

of  negotiability—Indorse-  animals,  251^ 

ment,  295,  296  4008.  Adultery— ComplainU,  859.  360 

2087.  Actions  on  open  accounts,    296  4166.  Indictment — Proof  of  crime,  859 

2272.  Insanity  — Appointment  of  4292.  Indictment— Private  prose- 
guardians,                            268  cutor,  859,  860 

2812.  Circuit  court— Jurisdiction,  377  4298.  Grand  jury— Filing  minutes 
2421.  Statute  of  limitations,            791  of  evidence.  SOO 

2544.  School  fund— Trustee,  488  4800.  Indictments- Limitation  to 

2655.  par.  2.  Pleadings— Denial,     918  one  offense.  '  9S» 

2718.  Pleading— Illegal  contract,    607  4802.  Burglary— Ownership,  784 

2781.  Supplemental  petition.  878  4421.  Indictment  —  Witnesses  — 

2789.  Exceptions— Filing,  814  Examination— Notice, 

2881.  Appeal— Bill  of  exceptions,  746  861.  788 

2900.  Acceptance  of  offer  to  per-  4509.  Judgment  —  Fine  —  Im- 

mit  Judgment  for  a  speci-  prisonment,  816 

fied  sum,  507,  508  4671.  Judges  — Disqualification- 

8055.  Sheriff— Notice,  748  Transfer  of  cause,  274 

8072, 8074.  Exemptions  from  exe-    .  4702.  Appeal,  274 

cution,  91 

Miller's  Code. 
Page  81.  Report — Approval  —  Ob-  Page  411.  Intoxicating  liquors — 

Jection,  818  Abatement  of  nuisance,    246 

McCla%n*»  Code,    . 
g  216.  Taxation— Power  to  sell  for  g  881.  Assessment — Increasing 

delinquent  taxes,  866  amounts,  253 

880.  Assessment— Omitted  prop- 
erty, 258 

Laws. 

1880,  ch.  185.  §  8.  Petition— Attorney's  affidavit,  281. 

Acts  of  Fifteenth  General  Assembly, 

Ch.  68.  Assessment— Banking  corporations,  258. 

Acts  of  Sixteenth  General  Assembly, 

Ch,  47,  §4.  Exemption    from    city  Ch.  79.  Taxation  —  Power  to  tell 

taxes,  242  for  delinquent  taxes,         806 

128.  Tax  in  aid  of  railroad,         464 

Acts  of  Seventeenth  General  Assembly. 

Ch.  169.  Exemption  from  city  taxes,  242. 

Acts  of  Eighteenth  General  Assembly. 

Ch.  109.  Assessments— Increasing  amounts— Notice,  258,  264. 

Acts  of  Twentieth  General  Assembly, 

Ch.  148.  Intoxicating    liquors—  Ch.  159.  Taxes  in  aid  of  railroads.    404 

Abatement  of  nuisance,     245 
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KAI7SAB. 

Civil  Code. 
fi  490.  Ezemptians  from  execution,  08. 

JuBtices*  Code, 
%  167.  Exemptions  from  execution,  08. 

MicHioAir. 
ConeHtuHon, 
Art.  0,  §  28.  Criminal  prosecution—  Art  16,  %%2-A,  Homestead— Exemp- 

Right  to  impartial  trial.     540  •  tion, 

.  HowOCb  Statutes. 

g§7728,  7724.  Homestead— Exmiip- 

tion— Appraisal, 
7728.  Homesteaoi  —  Exemption  — 


Ch.  267.  Exemption  —  Homestead, 

708,709 
8      750.  Counties— Township— Ex- 
penses, 666,  660 

2187.  Assignments  for  benefit  of 

creditors,  847 

8844.  Corporations— Consolida- 
tion— Stock  subscription,  674 

4254.  Fire  insurance— Mutual 
c  0  m  p  a  n  y— Withdrawal 
of  membership,  861 

5029, 5081,  5052.  School-districts 
— Apportionment  of  pri- 
mary school  interest 
fund.  554 

5088,5089.  School-districts— Ap- 
portionment of  school 
moneys.  553 

5740-'748.  Dower— Ejectment,    586 

5824,  5825.  Will— Disposition  of 

personal  property,  80 


in 


6102.  Guardian's  sale, 

6106.  Chattel  mortgage— Re 

newal,  902, 906 

6197.  Chattel  mortgage — Re- 
newal, 906 

6200.  Chattel  mortt^age— Sale,     907 

6490.  Highways— Damages,  713 

6515.  Stenoerapher's  fees,  2 

6648,  6649.  Procedure  —  Enroll- 
ment. 879 

6879.  Costs— Trespass.  862 

7844.  Dower  — Assignee    of 

widow,  685 

7475.  Evidence- Deposition  be- 
fore notary,  700 

Territorial  Laws, 


Appraisement. 
7789.  Dower— Ejectment, 
7794.  Ejectment— Averments 

declaration. 
7797.  Ejectment— Dower, 
7815.  Ejectment— Verdict, 
7845.  Dower— Assign^ment — Ac- 
tion. 
7986,  7987.  Attachment— Affidavit 

for  writ, 
7989.  Attachment— Affidavit  for 

writ, 
8008,  8009.  Execution  —  Indorse- 
ment, 
8295.  Trespass— Recovery  of  pos- 
session, 
8327.  Replevin— Damages,       681, 
8848.  Replevin— Delivery, 
8344.  Replevin— Execution, 
8724,  8726.  Statute  of  limitations 

-Fraud. 
8744.  Assignments  for  benefit  of 

creditors — Fraud, 
8749.  Assignments  for  benefit  of 

creditors— Jurisdiction, 
8964.  8967.  Costs   in    actions    of 

ejectment, 
8978,  8979.  Costs  on  reversal  of 

judgment, 
9002,9016.  Affidavits  to  Uxcosto. 
App.  1266.  Taxation— Partnership, 


708 


712 

709 
584 

556 
556 
556 

584 


887 

601 

885 
682 
681 
681 

655 

848 

848 

8 

8 
7,8 


Vol.  1,  209.  Religious    corpora- 
tions—Organization, 


Vol.  1,  900.  Statute  law. 


Supplement  Territorial  Lawa. 

Vol.  4, 16.  Religious  corporations— Organization,  688. 

Tax  Laws  18Si. 


S    6.  Taxation— Partnership, 
28.  Counties— Township— Taxa- 
tion, 


g  42.  Taxation-Illegality— Pro- 
test. 
85.  Counties — Taxation— Irregu- 
larity, 
Special  Laws  1850. 

289,  290.  County  of  Kent^County-seat,  898. 


670 
669 
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MiOHiQAH— Continued. 

CimpiUd  Lam  XB7L 

§  3848.  Corporationfl  —  Consolida-  §  6706.  Homestead  —  Ejectment  — 

tion^Stock  subscription,  674  Recoyerr  of  possession, 

5414,  5416.  Chattel  mortgage  sale,  907  706.  885 

Beoised  Siaiutei. 
Ch.  72,  §§  20,  21,  29.  Executors  and  administrators— Appeal  by  heir,  1. 
Local  Aet$  1886, 

No.  826.  City  of  Detroit— Charter,  No.  898.  City  of  Detroit— Charter. 

671-574  671,  673,  675 

No.  868.  City  of  Detroit— Ctiarter,  No.  481.  City  of  Detroit— Charter.    574 

671,  678,  675     No.  484.  City  of  Detroit-Charter.    574 

MnrKBsoTA. 

ComHtation, 

Art.  10,  §  2.  Corporations— Special  acto,  925. 

General  Staiiitee. 

Ch.   7,  g  8.  County   attorney—  Ch.  68,  g 24.  Appeal  in  probate— 

Salary.  65,  66  "^  Time  of .  198 

11,  g  104.  Lien  for  taxes,      497,  496  68,  g  81.  Appeal   in   probate— 

18,  §85.  Highways— Service  on  Bond.  198 

occupants  of  lands,  506  58,  g  49.  Appeal   in   probate — 

40,  gg  21,  28.  Absolute  convey-  Claims,  198 

ance— Record  of  deed  of  66,  g  24.  Limitation— Acknowl- 

defeasance,  67, 68  edgment  or  promise,  879 

49,  gg  14,  15.  Appeal  in  pro-  66,  g  262,  sub.  8.  Judgment  of 

bate— Time,  198  dismissaL  804 

68,  g  21.  Probate— Appeal  from 

order,  196 

Compiled  Statutes  1858. 
Ch.  60,  gg28,  24.  Limitation— Partial  payments,  879, 880. 
Oeneral  Laws. 
1870,  ch.  88.  County  attorneys—  1881,  ch.  148.  Insolvency— Assign- 

Salary,  65,  66  ment  for  benefit  of  cred- 

1870,  ch.  66.  Judge  of  probate— Du-  iters.  188,801 

ties,  194     1885,  ch.  261.  Mortgage —Recovery 

1879,  ch.  69.  Judge  of  probate— Du-  of  void  taxes  paid  by  mort- 

ties,  194  gagee,  49T 

1881,  ch.  41.  g  8.  School-districts  — 

Contracts,  928 

Special  Laws  187t. 
Ch.  106.  Knife  Falls  Boom  Corporation,  924. 

Nebraska. 
GonstUutian. 
Bill  of  Rights,  g  21.  Compensation  Art.  8,  g  16.  Public  officers—  Extra 

for  property  taken  for  compensation,  488 

public  purposes.  102     Art.  12,  g  2.  Donations  to  railroads. 

Bill  of  Rights,  g  24.  R  i  g  h  t  of  ap-  97,  100, 101 


peal,  102 

Compiled  Statutes, 
Ch.  2,  g  2.  Trespass— Animals—  Ch.  14,  g  }5.  Cities— Officers— Sala- 

Damages,  648  ries.  488 

6,  gg  1,  5,  6.  Assignments    for  14.  g  29.  Officers  —  Election — 

benefit  of  creditors,  229  Emoluments,  488 

12,  g  9.  Chattel  mortgage— Sale  14,  gg  42,  50.  Cities,  second- 

by  mortgagor.  189.  142  class— Trustees,  121 

14,  ggl.  2.  Organization  of  sec-  14,  g  58.  Cities,  second-class- 

ond-class  cities,  120, 122  Adoption  of  village  gov- 

ernment, 121 
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NsBBASKA^ContiimecI. 
Compilsd  Statutes— Continued 
Oh.  14,  %  99,  diT.  28.  Mnnicipal  cor-  Ch.  84,  §  1.  Minority, 


im- 


86, 


6 


porations  —  Street 
provements,  }SS9 

H  §§  140-152.  Counties— Sup- 
plies—Letting  contract,     128 

16,  §  75.  Chicago.  St.  Paul.  Min- 
neapolis &  Omaha  Rail- 
roaa  Company— Depots,    487 

18,  8  9.  County  courts—  Clerk 

—Vacancy,  439 

IB,  g§  68,  54.  Counties— Board 

of  commissioners,  725 

19,  §§  47-49.  District    courts  — 

Duties  of  reporters,  226 

28,  §§  828-826.  Estates  of  dece- 
dents, 892 

28,  §829.  Decedents  —  Specific 

performance  of  contract,  892 

25,  g  2.  Marriage— Affirmance,    894 

25.  g  12.  DiTorce— Alimony,       641 

25,  gg  15,  16.  Divorce.  641 

25,  §  27.  Divorce  —  Alimony- 

Revision  of  decree,    641,  642 

26,  g  83.  Annulment  of   mar- 

riage, 894 

26,  g  101.  Civil  offices- Vacan- 
cies. 429.  726 

26,  g  107.  Public  offices-Va- 
cancies, 726 

82,  g  8.  Trusts  in  land,  426 

82,  §  17.  Fraudulent  convey- 

ances,  281 

Oha  Code. 

82.  Adjudication— Estoppel,       886     g  429.  Decree— Equities, 

144.  Amendment  of  proceed-  """  ' 

ings,  109 

191.  Replevin— Judgment,  684 

295.  Verdict— Judgment,  .  646 

821,  822.  Judgments— Indexing,    126 

888.  Evidence— Privileged  com- 
munications, 887 

846.  E  V  i  d  e  nc  e— Books  of  ac- 
count, 441 

894.  Evidence  —  Inspection  of 
books  in  adverse  party's 
hands.  227 

408.  Evidence  — Certified  copies 

of  records,  226 


894 


4.  Homesteads  —  Convey- 
ance of,  118 
87,  gg  1,  5.  Bastardy  —  Exami- 
nation of  complainant,      480 

45,  gl.  Authority  to  issue 
bonds,  101 

46,  gg  11,  18.  Cities  and  coun- 
ties—Authority to  issue 
bonds,  95, 96 

GO,  g  11.  Intoxicating  liquors- 
Sale  without  license.         119 

52.  gg  1,  2.  Marriage,  894 

58,  g  2.  Contracts  by  married 

woman,  894 

78,  g2.  Acknowledgment 

of  deeds.  118 

78,  g  U,  subd.  8.  School  fund- 
Reference,  640 

78,  g42.  Married  woman's  pow- 
ers in  regard  to  real  es- 
tate. 894 

74.  Examination  of  public  rec- 
ords, 227 

77,  g  144.  Taxation  —  Payment 

under  pro  test— Recovery,  649 

77.  gg  144,  145.  School  districts 

— Taxation  unauthorized*,  780 

79,  g  16.  subd.  4.  School  fund- 
Disbursements,  689 


887 

509.  Writs  of  error,  429 

581a.  Exemptions  from  execu- 
tion—Wages, 92 
581.  Order  in  special  proceed- 
ing—Review,                    640 
588.  Petition  in  error,                   102 
588.  Execution— Stay,            429,  430 
601.  Judgment— Setting  aside,     685 
645.  MandamuM   to  compel    ac- 
tion,                                   109 
901.  Civil  actions— Prosecu- 
tion,                           429,  480 
1001.  Judgment  in  absence— Set- 
ting aside,                         686 

OrimiruU  Code. 
202-204.  Incest,  127     g  515.  Proceedings  in  error,     127, 189 

214.  Wagers,  722  580, 677.  Review  by  appeal,         480 

818.  Fine,  and  imprisonment  in 

default,  119 

General  Statutee  JS7S. 
715.  Exemptions  from  execution— Wages,  92* 
Aete  1ST!. 
Pt^  219.  Counties— Funding  warrants  and  outstanding  indebtedness,  96. 

AcUJSSS. 
March  5.  Registration  of  bonds  of  second-class  villages  and  cities,  99. 
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Nbw  Tobx. 

Revised  Statutee, 

Vol.  d,  p.  6S3,  §  7.  CoBto— witnesses'  charges,  d 

Voorheee*  Code. 

Pages  487-491.  Repleyin— Costo,  889. 

WiscoNsnr. 
dmetUwtion, 
Art.  1.  %  17.  Exemption  from  pro-  Art.  7,  §  3.    Conntj  courts— Juria- 

cess,  184  dfction  in  probate,  Stt 

10,  §  8.  District  schools,       880,  881 
Beeieed  Statutes, 
Sec.  480,  g  13.  District  schools- 


Non-resident  children, 
§   488.  School-districts  —  Vacancy 

in  board,  846 

963.  Oiflce— Creation  of  vacancy,  847 
1088.  Taxation— Residence,  833 

Sec.  1088,  §  8.  Exemption  from  pro- 
cess, 811,  818 
§1087.  Collection    of     delinquent 

taxes.  61, 64 

1168,  Taxation— Payment  of  cur- 
rent taxes,  68 
1164a.  Taxation  —  Recovery    of 

void  taxes,  838 

1165.  Taxation— Tax  sale,  819,  830 
12106.  Reassessment  of  property,  63 
12166.  Reassessment  —  Mode   of 

making,  838 

1694.  Assignments  for  benefit  of 

creditors,  189 

2307.  Agreements  in  writing,  46 

2810.  Sale— Delivery— Fraud,  888 
2861.  Divorce— Alimony  to  wife,  22 
2460.  Executors  and  administra- 
tors, 827 
2582.  Judges— Advice  to  litigants,  621 
2625.  Transmission  of  record,  158 
2636.  Summons— Service  — Place 

of  abode,  828 

2668.  Pleadings— Construction,  620 
2681.  Pleadings— Frivolity,  620 

2722.  Replevin— Delivery,  389 

2745.  Assignments  for  benefit  of 

creditors— Fraud,  833 

2756.  Judgment — Garnishee  sum- 
mons-Service, 823 
2829.  Error— Materiality,  406,409 
2859.  Replevin— Damages,  339 
2864.  Account— Reference— Con- 
sent, 827 
2888.  Replevin— Judgment,  839,  408 
2890.  Bonds— Penalties,  819 


Admissions    of  plaintiiTs 
claim.  818 

3911.  Satisfaction  of  Judgment 
for  retom  of  proper^ 
taken,  96 

3918.  Plaintirs  cosU,  89,  8S8 

3930.  Defendant's  costs,  89,  888 

8077.  Form  of  complaint,  & 

8083.  Claim  for  rents  and  profits.    84 

8814.  Lien— Lands  within  city  or 

village,  838 

8834.  Lien  —  Judgment — Asaeas- 

ment  of  sum  due,  898 

8844.  Lien  —  Boarding  stable 
keeper's  lien, 

8860.  Forcible  entry, 

8427,  8438.  Habeas  corpus. 

Bin.  Official  bonds, 

8537.  Mortgage— Kotice  of  sale, 

8587.  Mortgage— Affidavit  of  sale. 
Sec.  8573,  §  8.  Justice  of  the  peace 

— Jurisdiction, 
§  8617.  Affidavits  by  agents  of  par- 
ties, 

8715.  Execution — Bond, 

8743.  Replevin— Damages, 

8766.  Hearing  of  appeal, 

8708.  Circuit  court— Appeal, 

Judgment    where    several 

defendants. 
Allowance  for  maintenance 
of  widow  and  children. 

4014.  Executors  and  administra- 
tors—Action upon  bond,  338 

4069.  Evidence  — Transaction 

with  deceased  person,        856 

4096,4097.  Bills  of  discovery,  631.632 

4258,4368,4364.  Set-off  and  coun- 
ter-claim. 

4607.  Libel  and  slander. 

4660.  Murder— Indictments, 


157 
173 
618 
848 
83 
38 

819 

26 
157 
408 

43 

409 


3S3 


4971.  "Town"— InterpreUtion, 
Taylor's  Statutes. 
Vol.  2,  p.  1219,  §  20.  Executors  and  administrators— Notice  of  application,  887. 

Laws. 


80 
835 
617 
345 


1869. 


ch.  81.  School-districts — Veri- 
fied statements  by  clerks, 

ch.  164.  Exemption  from  pro- 
cess. 


1874,  ch.  184,  subch.  3,  §4.  Milwau- 
63  kee— Publication  of  legal 

notices, 
813     1874,  ch.  184.  subch.  3,  §  9.  Milwau- 
kee—Designation of  offi- 
cial papers. 
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WiBOOHsm— Continued. 
Xato«— Continued. 

1874,  ch.  184,  subch.  5,  §§  9, 10.  Mil-  1881,  ch.  182.  Taxation— Recovery 

waukee  — Letting  public  of  void  taxes,  888 

contracts,  57  1881,  ch.  188.  Fence— Erecting  and 

1874,  ch.  184,  flubch.  18.  §  86.  Mil-  maintaining:.  167 

waukee— Assessments,        67  1888,  ch.  117.  Exemption  from  pro- 

1876,  ch.  144,  §  80.  Milwaukee  city  cess,  184 

charteiv-Street  improve-  1882,  ch.  170.  Fraudulent    convey- 
ments,                                  58  ances,  411 

1876,  ch.  818,  tit.  5,  §  12.  City  of  Ra-  1882,  ch.  202.  Costs— Delay, ,  828 

cine  —  Appeal   from   as-  1888,  ch.  288.  Reassessment   of 
sessment,                             59  property,  62 

1879,  ch.  255,  g§  2, 8.  Taxation— Re-  1888,  ch.  849.  Assignments  for  ben- 
covery  of  void  taxes,         828  eflt  of  creditors, 

1879,  ch.  255,  §  5.  Reassessment  of  175. 190,  411,  412,  418 

Sroperty,  62  1885,  ch.  184.  Circuit  court  —  Spe- 

S.  Keassessment   of  cial  term,  167 

property,  62  1885,  ch.  821.  Action— Examination 

of  parties,  688 

STENOGRAPHER.    See  Evidbncb,  18, 19. 

STOCK.    See  Animals;  Railroad  Compakibs,  14. 

STREET  RAILWAYS. 

1.  Nkoliobncb— Duty  of  Driver  to  Look  Out  for -Persons  on  Track^Im- 

POBITION  OF  Other  Inconsistent  Duties— Making  Change. — It  is  the  duty 
of  a  street  railway  company  to  use  all  reasonable  precautions  to  avoid  injuries 
to  persons  on  the  street,  especially  children,  and  to  that  end  should  make  it 
the  imperative  duty  of  the  driver,  when  the  cars  are  moving,  to  keep  constant 
watch  of  the  track,  and  of  people  approaching  it,  and  the  company  should 
impose  upon  him  no  other  duty  which  would  materially  interfere  with  the 
proper  performance  of  this  primary  duty  to  the  public;  and  if  it  does,  and  in- 
jury results  which  otherwise  woula  have  been  avoided,  it  is  negligence  on  the 
part  of  the  company.    Dakl  v.  Milwaukee  City  By.  Co.,  (Wis.)  185. 

2.  Speed  of  Horse  Car— Street  Crossing.— A  case  of  negligence  on  the  part 

of  the  defendant  was  shown  by  proof  of  a  horse  car  being  driven  at  a  trot  over 
a  principal  street  crossing  in  a  city,  past  another  car  from  which  passengers 
were  alighting,  the  former  car  being  so  driven  that,  after  running  over  a  child, 
it  went  the  width  of  a  street  before  stopping.  Beed  v.  Minneapolis  8t.  By.  Co., 
(Minn.)  77. 

See  Municipal  Corporations,  16;  Ways,  18, 14. 

STREETS.  .  See  Municipal  Corporations,  8-21,  32-35,  88^43;  Ways,  1^,  10-12. 

SUBROGATION. 

President  of  Corporation— Payment  of  Mortgage  Interest  out  of  Pri- 
vate Funds. — ^A  president  of  a  corporation  who,  to  preserve  the  property  for 
the  parties  he  represents,  pays  the  interest  due  on  a  mortgage  of  such  prop- 
erty out  of  his  individual  fund,  is  entitled  to  be  subrogated  to  their  rights. 
BuehY.  Wadswarth,  (Mich.)  532.* 

See  Principal  and  Surety,  2,  8. 

SUPERSEDEAS  BOND.    See  Appeal,  30-32;  Counties,  9. 

SUPPLEMENTARY  COMPLAINT.    See  Landlord  and  Tenant,  10. 

SURETY.    See  Principal  and  Surety. 

SURGEONS.    See  Physicians  and  Surgeons. 

SURVEYS. 

1.  Village  of  Mount  Vernon — Conflicting  Surveys— The  Douglas  Survey 
Sustained. — In  the  location  of  property  in  the  village  of  Mount  Vernon,  the 
survey  of  Mr.  Douglas  should  be  referred  to,  rather  than  that  of  P^of.  Can. 
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over,  according  to  the  mode  of  proof  in  such  cases  sustained  in  Racine  t.  J.  L 
Case  Phw  Co..  56  Wis.  539;  8.  C.  14  N.  W.  Rep.  599.  Miner  v.  Brader,  (Wis.) 
818. 
8l  Hiohwat  Subybt—Mistakb—Eyidbkcb.— Finding  of  fact  by  trial  Judge  that 
defendant's  survey  was  correct,  AM,  not  sustained  by  evidence.  Judgment 
reversed,  and  case  remanded  for  new  trial.  Oommunaner  of  Highway  ^ 
Thmg^n  Tp.  v.  Beebe,  (Mich.)  718. 

SURVIVAL  OP  ACrriON.    See  Action  ob  Suit,  %. 

SWAMP  LANDS.    See  Public  Lands,  8. 

TAXATION. 

Bxempium9, 

1.  Land  Annbxbd  to  Citt  bbforb  tble  AMBNBXBirr  of  thb  Statutb. —  The 

fact  that  a  tract  of  land  consisting  of  10  acres,  that  has  never  been  platted, 
was  annexed  to  a  city  before  the  passage  of  the  statute  exempting  such  land 
from  taxation,  will  not  prevent  it  from  being  exempt.  Winzer  v.  City  of  Bur- 
Kngton,  (Iowa,)  241. 

2.  Land  Used  for  Hobticultural  PuBFOSBS.~When  such  land  is  used  for  hor- 

ticultural purposes,  the  fact  that  the  owner  is  a  merchant,  and  has  erected  a 
dwelling  on  the  land,  and  resides  there,  will  not  prevent  such  land  from  be- 
ing exempt.  Id. 
8.  HonsB  Used  as  a  Parson aob  by  Lbssbb.— The  effect  of  section  1088,  §  8,  Rev. 
St.,  is  to  exempt  from  taxation,  under  the  conditions  therein,  a  house  held  by 
a  church  corporation,  as  lessee,  for  occupation  as  a  parsonage.  Gray  v.  La 
FayeUs  Co.,  (Wis.)  811. 

Property,  to  Whom  Taxed, 

4.  Pabtnbrship^Property  in  thb  Hands  of  a  Survtvinq  Partnbr  Tazablb 

in  Firm  Namb.— When  a  partnership  has  been  dissolved  by  the  death  of  one 
of  the  partners,  the  title  to  the  property  vests  in  the  surviving  partner  for  the 
purpose  of  winding  up  the  partnership  business;  yet  such  property  of  the 
partnership  Is  properlv  listed  for  taxation  in  the  firm  name.  BlodgeU  y.  OOy 
of  Muskegon,  (Mich.)  fe6. 

5.  Bank  Shares. — Bank  shares  may  be  taxed  to  the  owners  thereof.     HenkU  y. 

Town  of  Keota,  (Iowa,)  261. 

Assessment  and  Lety, 

6.  Board  of  Equalization  —  Incrbabino  Taxbs. — The  county  commissioners, 

sitting  as  a  board  of  equalization,  have  the  power  to  increase  or  diminish  the 
aggregate  valuation  of  any  precinct  by  adding  or  deducting  such  sum  upon 
the  hundred  as  may  be  necessary  to  produce  a  lust  relation  between  all  the 
valuations  of  property  in  the  county,  and  for  such  purpose  it  is  not  necessary 
that  complaint  shoula  be  made  or  notice  served.  Suydam  v.  County  of  Mer- 
rick, (Neb.)  142. 

7.  Extent  of  Power.— But  such  board  has  not  the  power  to  increase  the  aggre- 

gate valuation  of  all  the  precincts,  except  in  such  an  amount  as  may  be 
actually  necessary  and  incidental  to  a  proper  and  just  equalization.    Id, 

8.  Increasing  Aogrbgatb  Valuation. — An  increase  of  $114,882.43  in  an  aggre- 

gate valuation  of  $1,296,419.10  is  a  greater  increase  than  can  be  deemed 
^actually  necessary  and  incidental  to  a  proper  and  Just  equalization. "  Id. 

9.  Assessment— Board  of  Equalization  Inorbasing  Assbsshbnt — Noticb.— 

Before  the  board  of  equalization  can  increase  the  assessment  made  by  the  as- 
sessor it  must  give  the  notice  required  by  chapter  109  of  the  Acts  of  the 
Eighteenth  General  Assembly.    Henkle  v.  Tovofi  of  Keota,  (Iowa,)  250. 

10.  Waiver  of  Notice— Appbarancb  and  Arguicbnt  before  Board.— Where 
a  party  appears  before  the  board  of  equalization,  and  is  heard  by  counsel  in 
opposition  to  an  increase  of  his  assessment,  he  cannot  complain  that  the  statu- 
tory notice  was  not  given.    Id. 

11.  Legal  Assessment— Uniformity.— The  whole  theory  of  a  legal  aaseatment 
depends  upon  a  uniform  rule  of  charges  within  some  defined  district,  and 
resting  on  some  principle  which  is  intelligible.  Clay  v.  Oity  of  Orand  Bap- 
ids,  (Mich.)  596. 
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13.  OanssiONB— Mistake — ^Exempt  Property. — The  omission  of  taxable  property 
from  the  tax-roll  by  the  assessor,  under  the  mistaken  impresBion  that  it  was 
exempt  when  a  special  statute,  vitiates  the  tax.  Johnston  v.  City  of  Oshkosh, 
(Wis.)  820. 

18.  Illegality— Evidence— Understandixq  between  Supervisors  of  Town- 
ship.— The  testimony  of  a  supervisor,  in  proof  of  the  illegality  of  a  tax,  that,, 
by  a  general  understanding  of  the  supervisors,  the  valuation  or  equalization 
in  the  year  referred  to  was  50  per  cent,  of  the  true  valuation  of  the  property, 
is  not  admissible.     WiUiamH  v.  Afears,  (Mich.)  868. 

14,  Levy— Authority  of  Supervisors— Vote  of  Township.— There  was  not  in 
1866,  and  is  not  now,  any  law  to  authorize  the  supervisors  of  a  town  to  levy 
a  tax  for  township  purposes,  without  the  same  has  been  first  voted  at  a  legal 
meeting  of  the  qualified  electors  of  the  township;  or  by  the  township  board, 
where  the  qualinetl  electors  have  neglected  or  refused  to  vote"  the  necessary 
sums  for  defraying  the  ordinary  expenses  of  the  township.    Id. 

16.  Evidence- Matter  of  Recori>— Vote  of  Township.— The  vote  of  the  qual- 
ified electors  of  a  township,  or,  in  default  thereof,  the  vote  of  the  township 
board,  to  levy  a  tax  for  defraying  the  ordinary  expenses  of  the  township,  is 
a  matter  of  record,  and  in  a  court  of  Justice  should  be  proved  by  such  rec- 
ord.   Id. 

CoUection — Sale— Deed — Redemption —  Title. 

16.  Tax  Sale— Land  not  Sold  for  All  Taxes  Delinquent.— The  fact  that  land 
sold  for  taxes  by  the  county  treasurer  was  not  sold  for  all  of  the  delinquent 
taxes  is  an  irregularity  merely,  and  cannot  defeat  the  sale  after  the  execution 
and  recording  of  the  tax  deed  made  in  pursuance  thereof.  Ke$»ey  v.  ConneU, 
(Iowa.)  365. 

17.  Tax  Deed  —  Affidavit  of  Publication  of  Expiration  Notice.— An  affi- 
davit of  service  of  the  notice  of  expiration  of  the  redemption  period  that  does 
not  state  where  the  newspaper  in  which  publication  was  made  was  published, 
nor  the  date  of  the  publication,  is  insuincient  when  the  laud  is  taxed  in  the 
name  of  the  owner,  and  a  deed  issued  by  the  treasurer  on  such  notice  is  void. 
Id. 

18.  Redemption  —  Reimbursing  Purchaser  for  Taxes  Paid.— When  a  pur- 
chaser at  a  tax  sale  pays  taxes  levied  after  the  tax  for  which  the  land  was 
sold,  a  party  seeking  to  redeem  from  the  sale  must  reimburse  him  for  the 
amount  so  paid,  with  interest  thereon.    Id. 

19.  Notice  to  Redeem— By  Whom  Affidavit  of  Service  Made— Code.  §  894. 
By  the  holder  of  the  certificate,  as  used  in  Code,  §  894,  is  meant  the  owner  of 
it,  or  the  one  who  at  the  proper  time  will  be  entitled  to  demand  a  deed  under 
the  tax  sale,  and  he  is  the  proper  person  to  make  the  affidavit  of  the  service 
of  the  notice  to  redeem,  even  though  the  certificate  should  be  in  the  actual  pos- 
session of  another,  or  should  have  been  lost  or  destroyed.  Hin  v.  Dates, 
(Iowa,)  886. 

SO.  Interest  of  Purchaser  before  Receiving  Deed. — The  purchaser  of  land 
at  a  tax  sale  acquires  no  right  or  interest  in  the  land  until  he  receives  a  deed 
thereof.  While  the  property  is  subject  to  redemption,  he  has  but  a  chattel 
interest.    Id. 

21.  Notice  to  Redeem,  on  Whom  Served— Right  to  Deed  Accrues,  when.— 
The  notice  to  redeem,  required  by  Code,  §  894,  and  subsequent  statutes,  must 
be  served  upon  the  person  in  whose  name  the  land  is  taxed  at  the  time  the 
notice  is  given,  and  the  right  of  the  holder  of  the  certificate  to  a  deed  accrues 
in  90  days  from  the  filing  of  the  proper  proof  of  the  service,  if  the  land  re- 
mains then  unredeemed,  and  is  unaffected  by  any  changes  which  may  in  the 
mean  tJme  occur  as  to  the  taxation  of  the  property  or  its  ownership.     Id. 

22.  Redemption,  Notice  of  Period.— A  notice  of  the  expiration  of  period  of  re- 
demption from  tax-sale  which  does  not  show  to  whom  any  given  tract  was 
taxed  is  defective.    Adams  v.  B urdick,  (lowh,)  911. 

28.  Tax  Title,  Who  can  Question. — A  claimant  under  a  prior  tax  sale  has  suffi- 
cient title  to  question  the  validity  of  the  title  of  a  treasurer's  deed.    Id. 

24.  Prior  Taxes. — A  statute  requiring  one  who  disputes  a  treasurer's  deed  to 
show  that  prior  taxes  have  been  paid  upon  the  property  does  not  refer  to 
taxes  paid  by  the  holder  of  the  tax  title  questioned.    Id, 
V.27N.W.— 64 
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Tax  Lien. 
25.  Whbn  It  Supports  a  Lbvt  bt  Sheriff.— A  lien  for  taxes  cannot  flupport  a 
levy  by  the  sheriff,  without  an  adjudication  of  the  matter  previously  nad  bj 
the  courts.    Hockley  y.  Mack,  (Mich.)  871. 

Remediee  agairut  Illegal  Taxation— Againai  AeeesemenL 

96.  Failurb  to  Prbseih'  Oribyances  to  Board  of  Review— Status  ik  CJoubt 
Thereafter. — Except  upon  allegations  of  fraud,  a  party  aggrieved  by  an 
assessment  of  property  cannot  assail  the  same  in  the  courts  after  failing  to 
bring  the  matter  before  the  board  of  review.  Penineular  Iran  <b  Lumber  Co. 
V.  (fft/Btal  Falls  Tp.,  (Mich.)  666. 

Against  Sale. 

97.  AcnoN  TO  Set  Aside  Illeoal  Tax— Right  of  Mortgagor  to  MAnrrAii?. 
A  party  who  has  conveyed  real  estate,  with  covenantsj:>f  warranty,  or  mort- 
gaged real  estate,  and  covenanted  to  pay  all  taxes  subsequently  levied  thereon, 
can,  after  making  such  conveyance  or  mortgage,  maintain  an  action  to  set 
aside  an  illegal  tax  levied  upon  such  real  estate  while  he  was  the  owner 
thereof.     Spear  v.  Door  Co.,  (Wis.)  60. 

28.  Laches — Dismissal  of  Former  Suit.— The  fact  that  plaintiff  had  commenced 
a  former  action  to  restrain  the  collection  of  the  taxes  sought  to  be  avoided  by 
the  present  action,  and  that  such  action  had  been  dismissed  for  want  of  pros- 
ecution, held  not  a  bar  to  the  action.    Id. 

20.  Unequal  Assessment  of  Farms.— Finding  that  the  "improved  farms  in  the 
town  had  been  willfully  assessed  at  less  than  their  actual  value,  with  intent 
to  relieve  the  owners  from  the  payment  of  their  just  proportion  of  the  taxes,  "* 
held  sustained  by  the  evidence,  and  proceedings  stayed,  and  a  reassessment 
directed.    Id. 

Action  to  Recover  Tax  Paid  under  Protest. 

80.  Tax  Sales— Section  1165,  Rev.  St.— "Other  Persons, "—The  words  "or 
other  persons."  in  section  1165.  Rev.  St.,  do  not  embrace  other  persons  hav- 
ing no  interest  whatever  in  the  land.  Money  paid  to  redeem  by  such  a  per- 
son cannot  be  recovered.    Butledge  v.  Price  Co.,  (Wis.)  819. 

81.  Payment  under  Protest  —  Recovery  Back— Title  of  Plaintiff.— The 
taxes,  and  interest  thereon,  paid  under  protest  by  a  party  in  a  suit  to  foreclose 
tax  certificates  for  illegal  taxes,  cannot  oe  recoverea  when  the  complaint  does 
not  show  in  the  plaintiff  any  title  in  the  property  which  was  subjected  to  the 
taxation.    Id.* 

82.  Recovery  of  Illegal  Tax  Paid  under  Protest.— Where  taxes  are  paid 
under  protest  alleging  that  they  are  illegal  for  reasons  stated  therein,  the  pro- 
test merely  determines  the  time  from  which  the  taxes  may  be  recovered,  and 
when  the  limitation  of  the  right  to  bring  the  action  begins  to  run  for  the 
causes  mentioned  therein.  It  does  not  make  the  payment  involuntary  when 
there  has  been  no  effort  to  collect,  or  demand  for  payment  made;  and  when 
the  reason  assigned  in  the  protest  why  the  tax  is  illegal  is  not  sustained  by 
the  evidence,  there  can  be  no  recovery.     White  v.  Miubrook  Tp.,  (Mich.)  674. 

88.  Illegal  Tax  Paid  under  Protest  on  Exemft  Property.- Where  a  tax  is 
not  merely  informal  and  irregular,  but  is  illegal  and  void,  as  being  levied  upon 
property  not  liable  to  taxation,  and  the  owner  of  the  property  makes  pay- 
ment under  protest,  he  may  recover  it  back.  Winser  v.  Cnijf  of  BurUngton, 
(Iowa.)  241. 

84.  Recovery  of  Tax  Paid  under  Protest.— The  right  to  recover,  under  the 
statute,  illegal  taxes  paid  under  protest.  JML  applicable  to  a  business  tax  col- 
lected under  a  void  ordinance.     GaldtoeU  v.  City  of  Lincoln,  (Neb.)  647.* 

85.  Invalidating  Tax— What  must  be  Shown. — In  order  to  have  a  tax  declared 
invalid,  it  must  be  shown  to  be  "illegal  for  the  reasons  specified  in  the  pro- 
test. "    Penineular  Iron  <&  Lumber  Co.  v.  Orysial  Falls  Tp,,  (Mich.)  666. 

86.  Suspension  of  Action  by  Court  until  New  Assessment  Had— Statute 
OF  Wisconsin.— Section  1164a,  Rev.  St.,  as  amended  bv  chapter  265  of  the 
Laws  of  1879,  g§  2.  8,  and  chapter  182  of  the  Laws  of  1881,  i)rovides  that  in 
an  action  for  the  recovery  of  mone^  paid  as  and  for  taxes  levied  either  upon 
real  or  personal  property,  or  both,  if  it  appears  on  the  trial  that  the  assess- 
ment upon  whicn  the  taxes  were  paid  is  void,  the  court,  before  entering  Judg- 
ment, snail  continue  the  action  for  a  sufficient  time  to  permit  a  reassessment 
under  the  provisions  of  law.    Johnston  v.  City  of  Oshkosh,  (Wis.)  320. 
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See  Absumpsit.  4:  Counties,  1,  2;  Evidence,  24;  Mortgage,  4,  6;  Municipal 
Corporations,  4r-7,  16,  17,  22.  28;  Schools  and  School-Districts,  18,  14; 
*       Wats,  8. 

TEACHERS.    See  Schools  and  School-Dictricts,  1-8. 

TENANT.    See  Landlord  and  Tenant. 

TENANTS  IN  COMMON.    See  Joint  Tenants  and  Tenants  nr  Common. 

TENDER  AND  OFFER  OF  JUDGMENT. 

1.  Offer  to  Confess  Judgment— Misconduct  of  Counsel — New  Trial. — Un- 

der section  2900  of  the  Code,  where  a  defendant  offers  to  permit  judgment  to 
be  taken  against  him  for  a  specilied  amount,  and  the  offer  is  not  accepted,  no 
mention  of  it  is  to  be  made  in  the  trial;  but  where  such  offer  is  introduced 
in  evidence  and  the  defendant  fails  to  make  objection  thereto,  he  may  be  con- 
sidered to  have  waived  his  rights  under  the  statute.   Reich  v.  Bolch,  (Iowa,)  507. 

2.  Arrest  of  Judgment— Plea  of  Tender- Estoppel.— Defendant  cannot  plead 

a  tender  of  money  to  plaintiff  in  compensation  of  the  injury  sued  upon,  and 
then  subsequently  claim,  in  arrest  of  judgment,  that  plaintiff  is  not  entitled 
to  judgment  in  any  sum.     Wtl»(m  v.  dhicago,  M.  db  St.  P.  By.  Co.,  (Iowa,)  916. 

TERMS  OF  COURT.    See  Courts,  1. 

TIMBER.    See  Logs  and  Lumber. 

TITLE.    See  Sale,  1;  Taxation,  28. 

TOWNSHIP.    See  Taxation,  14, 15. 

TRESPASS. 

1.  Trespass  to  Land— Evidence— Damages.  Assessment  of.— Plaintiff  claimed 

damages  for  an  injury  to  his  mill,  and  defendant  sought  to  show  that  the  mill 
was  not  properly  constructed.  This  evidence  was  overruled;  the  court  hold- 
ing that  it  was  immaterial  whether  the  mill  was  improperly  constructed,  or 
what  WHS  its  value,  except  as  these  questions  bear  on  the  amount  of  damages 
sustained.     Held,  not  error.     Brown  v.  Hendriekson,  (Iowa,)  914. 

2.  Special  Statute— DAMAQEs.-Where  damages  are  sought  to  be  recovered  for 

detention  of  land,  in  an  action  under  §  8306.  sec.  24.  How.  St.,  the  action  will 
not  lie  to  recover  damages  sustained  prior  to  the  date  of  the  passage  of  such 
act,  (September  10,  1881.)    Newkirk  v.  Traeey,  (Mich.)  884. 

8.  Notice  RE<iuiRED  by  Statute  —  Notice  Prior  to  Statute. —There  being 
no  statute  prior  to  September  10.  1881,  authorizii^  summary  proceedings  to 
recover,  as  against  heirs  or  devisees  in  possession,  lands  sold  under  execu- 
tors' deeds,  and  the  statute  of  that  date  requiring  a  demand  of  possession  or 
notice  to  quit,  no  notice  or  demand  prior  to  that  date  can  be  made  the  basis 
of  a  recovery  under  that  statute.    Id. 

4.  Pleading — Trespass  and  Trespass  Vi  bt  Armis— Distinction  between.— 
There  is  no  distinction  in  Iowa  between  trespass  and  trespass  vi  et  armis,  so 
far  as  the  method  of  pleading  is  concerned.    Brown  v.  Nendriekson,  (Iowa,) 
914. 
See  Animals,  1-8;  Injunction,  6,  7;  Logs  and  Logging,  2,  8;  Replevin.  2. 

TRIAL. 

Inspection  of  Bocumenta. 

1.  Public  Records.— Section  896  of  the  Code,  for  inspection  of  books,  papers, 

or  documents  in  the  hands  of  the  adverse  party,  does  not  apply  to  copies  of 
public  record  open  to  inspection  of  both  parties,  and  a  copy  of  which  mav  be 
obtained  by  either  or  both  parties  upon  payment  of  the  necessary  fees. 
Spiehnany.  Flynn,  (Neb.)  224. 

Order  of  Proof, 

2.  Opening  Case  for  Additionai.  Testimony.— It  is  within  the  sound  discretion 

of  the  trial  court  whether  it  will  allow  additional  testimony  to  be  introduced 
after  the  case  has  been  closed,  and  where  the  witness  whose  testimony  is  ex- 
cluded would  testify  to  a  fact  already  testified  to  by  other  witnesses  a  refusal 
to  do  so  will  not  be  considered  error.     HintouY.  Cream  City  R.  Co., (Wis.)  147. 
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Objections  to  Testimony, 
8.  EvroEKCE  Befokts  Cotmibsionibr— Power  op  Cottrt  to  Strdcb  oxrr  Im- 
proper Evidence. — ^A  commissioner  appointed  to  establish  a  lost  comer, 
having  taken  evidence  on  the  subject,  and  reported  to  the  court,  it  la  le^ti- 
mate  for  the  court  in  its  discretion  to  strike  out  improper  testimony,  and  pro- 
ceed to  pass  Judgment  without  referring  the  case  back  to  the  commissioner. 
Caldwell  Y,  Nash,  (Iowa,)  813. 

TriaX  by  Court. 

4.  Agreement  as  to  Place  of  Argument  and   Hearing — ARGUicENrT  aitd 

Hearing  in  Another  Place— Presumption  in  Absence  of  Objbctioh. — 
If,  after  agreement  by  the  parties  that  a  cause  be  heard  at  a  certain  place,  it 
was  argued  and  decided  at  another,  both  parties  being  present,  and  no  objec- 
tion made,  and  the  decision  was  in  vacation,  the  record  showing  all  these 
facts,  the  court  will  presume  that  all  objection  was  waived.  Johnson  v.  Mantz. 
(Iowa,)  467. 

5.  Decision  m  Vacation— What  iMPiiiED.— An  agreement  for  a  decision  in  va- 

cation implies  that  the  court  will  decide  it  at  his  chambers,  or  wherever  he 
may  be  when  he  finally  considers  the  case.    Id. 

Trial  by  Jury — Directing  Verdict. 

6.  Motion  for  Judgment— Findings  of  Fact— A  court  is  authorized  to  deter- 

mine what  conclusions  of  fact  may  be  lawfully  inferred  from  facts  proved, 
md  there  is  no  rule  requiring  the  court  or  jur^  to  specifically  find  the  facts  be- 
ore  a  verdict  may  be  directed.  Oriffin  v.  Chicago,  JR.  I.  db  P.  By.  Co.,  (Iowa,) 
792. 

Instructing  Jury. 

7.  Issues  Ignored. — Where  the  instructions  of  the  court  to  the  juiy  ignore  issues 

proper  for  the  juiy  to  consider,  it  is  ground  for  a  reversal  of  the  judgment 
ml  V.  C.  Aultman  d  Co.,  (Iowa,)  788. 

8.  Submitting  Special  Questions  to  the  Jury.- It  is  not  error  in  the  trial 

judge  to  refuse  to  submit  to  the  jury  special  questions,  when  they  are  upon 
immaterial,  inconclusive,  or  admitted  matters.    Pigott  v.  Lilly,  (Mich.)  8. 

9.  Special  Defense— Evidence.— Where  there  is  no  evidence  to  support  a 

special  defense,  it  may  be  withdrawn  by  the  judge  from  the  jury.  JSrown  v. 
ffendrickson,  (Iowa,)  914. 

10.  Referring  Jury  to  Pleadings.— It  is  error  to  refer  the  jury  to  the  pleadings 
to  determine  the  issues.    Lindsay  v.  City  of  Des  Moines,  (Iowa,)  288. 

11.  Credibility  of  Party  to  Suit  as  Witness.— Where  the  court  instruct  the 
jury  that  they  are  to  sorutinize  plaintiff's  testimony  more  closely  than  that  of 
other  witnesses  who  were  not  interested  in  the  result  of  the  action  such  in- 
struction is  sufl3cient.  Uinion  v.  Cream  City  B.  Co.,  (Wis.)  147;  Kendrick  v. 
Towle,  (Mich.)  567. 

12.  Repeating  Instruction. — It  is  not  error  to  decline  to  give  an  instruction  that 
has  been  already  substantially  given.    Id.;  Id. 

18.  Instruction  Substantially  Given.— It  is  not  error  to  refuse  to  instruct  the 
jury  as  requested,  when  the  court,  of  its  own  motion,  instructs  them  substan- 
tially as  desired.     Gee  v.  Mass,  (Iowa,)  268. 

14.  Assumption  of  Facts.- When  a  charge  requested  assumes  a  certain  state  of 
facts  as  existing,  it  should  never  be  given  if  there  is  any  room  for  a  different 
finding  by  the  jury.     Lewis  v.  Bice,  (Mich.)  867. 

15.  Facts  not  in  Evidence. — It  is  error  to  instruct  the  jury  upon  a  state  of  facts 
that  finds  no  support  in  the  evidence.  Independent  Sehoot-dist  v.  Merehantt^ 
Nat.  Bank,  (Iowa,)  255;  Gardner  v.  Burlington,  C.  B.  <fc  N.  B.  Co,,  (Iowa,)  768. 

16.  Applicability  to  Evidence.- Unlessinstructionsasked  are  applicable  to  the 
testimony,  it  is  not  error  for  the  court  to  refuse  the  same.     Oity  qf  York  v. 

Spellman,  (Neb.)  218;  Stoughy,  Strfani,  (Neb.)  445. 

17.  Assuming  Pact— Conflicting  Evidence.— Exception  to  instruction,  on  the 

ground  that  it  assumed  the  existence  of  facts  about  which,  there  was  con- 
icting  testimony,  overruled,  the  law  having  been  correctly  given  upon  the 
points  in  issue,  and  all  questions  of  fact  left  to  the  dedsion  of  the  jtuy. 
SUkUr  V.  Town  of  LavaUe,  (Wis.)  168. 
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18.  Action  fob  Breach  of  Contract. — ^In  an  action  on  contract  for  damages 
for  withdrawing  certain  cattle  from  the  herd  of  the  plaintiff  during  the  herd- 
ing season,  it  bein?  stipulated  in  the  contract  that  plaintiff  should  not  receive 
more  than  200  head  of  cattle  in  his  herd,  and  -it  being  admitted  by  the  plain- 
tiff on  the  stand  as  a  witne^j  in  his  own  behalf,  thdt  when  defendant's  cattle 
were  withdrawn  from  the  herd  there  were  203  other  cattle  in  the  herd;  and  it 
also  appearing  from  the  evidence  that  plaintiff's  herd-ground  was  scant,  and 
probably  deficient, — Tield,  error  on  the  part  of  the  court  to  refuse  an  instruc- 
tion giving  a  fair  expression  of  the  law  as  to  the  rights  of  the  defendant  to 
remove  his  cattle  under  such  state  of  facts.     Skinner  v.  Magers,  (Neb.)  481. 

10.  Instructions  Sustained.— Instructions  considered,  and  held  properly  given 
and  refused.    Lipscomb  v.  Lyon,  (Neb.)  7bl. 

VerdicU 
30.  Amount  of  Damages.— When,  by  the  verdict,  either  party  is  entitled  to  re- 
cover money  from  the  adverse  party,  the  jury  in  their  verdict  must  assess  the 
amount  of  recovery.    Bowers  v.  Rice,  (Neb.)  646. 

21.  Amount  not  Stated. — A  verdict  in  an  action  to  recover  money  was  in  the 
following  form:  "We,  the  Jury,  duly  impaneled  and  sworn,  do  say  that  we 
find  for  the  plaintiff.  **  Held,  not  to  authorize  a  judgment  for  any  sum  what- 
ever.   Id. 

22.  Special  Verdict— Form  of  Questions.- The  form  of  a  special  verdict  is 
largely  in  the  discretion  of  the  trial  court,  but  the  questions  submitted  should 
cover  all  the  controverted  issues  of  fact;  otherwise  there  will  necessarily  be 
a  failure  to  determine  such  issues,  and  the  result  will  be  a  mistrial.  Pratt  v. 
Peck,  (Wis.)  180. 

28.  Striking  out  Special  Findings  —  Evidence.— Special  findings  cannot  be 
stricken  from  the  verdict  merely  because  they  are  inconsistent  with  other 
findings  contained  in  the  verdict,  if  there  is  any  testimony  to  sustain  them. 
Dahl  V.  Milwaukee  City  By,  Co.,  (Wis.)  185. 

Bee  BASTA.RDT,  S;  Continuance;  Criminal  Law,  S-7;  Error.  4,  6;  Exceptions, 
1;  New  Trial,  1-8;  Railroad  Companies,  15;  Tender  and  Offer  of 
Judgment. 

TROVER  AND  CONVERSION. 

1.  Where  It  will  Lib — Action  not  to  be  Brought  after  Possession  is  Re- 

stored to  Plaintiff. — Trover  cannot  be  maintained  by  a  party  in  whose 
hands  the  article  is  at  the  time  of  bringing  the  action,  although  previously 
defendant  may  have  committed  trespass  bv  taking  and  using  it.  it  is  to  re- 
cover possession  that  the  action  lies,  and  damages  cannot  be  had  for  the  de- 
tention, after  the  plaintiff  is  again  in  possession.    Aber  v.  Bratton,  (Mich.)  564. 

2.  Trover  before  Acceptance.— A.  delivered  railroad  ties  on  the  bank  of  the 

Missouri  river  forB.,  but  before  B.  accepted  and  took  possession  of  them  they 
were  taken  by  C.    Held,  that  A.  could  maintain  an  action  for  the  conversion 
of  the  ties.    Staugh  ▼.  St^ani,  (Neb. )  445. 
8.  What  Constttutes  Conversion.— The  wrongful  taking  of  property  and  ap- 
propriating the  same  to  the  party's  own  use  constitutes  conversion.    Id. 

See  Warehouseman. 

TRUST. 

1.  EZPRB88,  Raised  bt  Parol.— An  express  trust  cannot  be  raised  by  a  parol 

promiBe  to  reconvey  real  estate  to  the  grantor.    Hansen  v.  Berthelson,  (Neb.) 

2.  IXFLiSD  Tbttst— SuFPiciENCT  OF  EVIDENCE. — Evidence  considered,  but  held 

that  it  fails  to  show  any  trust,  or  that  there  was  any  fraud  in  the  conveyance 
in  question,  nor  is  the  value  of  the  bargain  such  as  to  greatly  affect  the  trans- 
action with  suspicion.  Oneig  v.  Merrul,  (Iowa,)  796. 
8.  Resulting  Trust— Purchase  of  Land  for  Infant  Child— Estoppel.— 
Plaintiff  having  purchased  certain  real  estate,  caused  the  deed  therefor  to  be 
made  to  his  son,  a  lad  of  12  years,  the  defendant  herein.  Plaintiff  paid  en- 
tire purchase  monev.  and  had  no  well-defined  purpose  in  having  tne  deed 
made  to  his  son.  subsequently^  he  improved  the  property,  and,  wishing  to 
borrow  money  thereon,  he  appbed  to  have  a  guardian  ad  mem  appointed  tor 
his  son,  stating  in  his  sworn  petition:  "The  said  minor  has  property  in  his 
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own  right,  consisting  at  present  wholly  of  real  estate;  that  agaardian  is  nec- 
essary in  order  to  protect  and  care  for  his  said  property."    MM.  that  plain- 
tiff was  estopped  from  seeking  to  establish  a  trust  in  his  son  for  his  own  bene- 
fit by  his  previous  oath.  Beck  and  Rothbock,  JJ.,  dissenting.  Kramer  t.  JE^ror- 
mer,  (Iowa,)  757. 
4.  Gift  of  Laito  —  Sukport  of  Mother — Libn  —  iMPBOVEaoBirrB.— Where  a 
mother  malies  a  gift  of  certain  land  to  her  daughter,  in  consideration  of 
the  daughter's  supporting  her  during  her  life,  but  the  deed  is  never  recorde<l, 
after  the  daughter  has  entered  into  possession,  and  made  improvements  on 
the  land,  the  mother  will  not  be  entitled  to  recover  the  land,  but  the  daughter 
will  be  decreed  to  afford  the  mother  the  support  agreed  upon,  and  a  lien  there- 
for will  be  enforced  against  the  land.     Wavuley  v.  Lincieum,  (lowa»)  740. 
See  Reltoious  Societies. 

TRUST  DEED.    See  Ck)BPOSATiONB,  1. 

UNDUE  INFLUENCE.    See  Pbato,  3-5. 
UNITED  STATES  COURTS.    See  Courts.  «. 
UTILITT.    See  Pa^tents  for  I^rvRNTiOHB,  8. 
UTTERING  FORGED  NOTE.    See  Foboebt. 

VENDOR  AND  VENDEE. 
The  Contract, 

1.  CoirrRACT  Signed  bt  one  Party— Statute  of  Frauds.— The  fact  that  a  con- 

tract for  the  convevance  of  land  is  signed  by  the  vendor  alone  will  not  pre- 
vent a  specific  performance,  if  it  is  otherwise  sufficient.    Doctor  v.  Hdlberg, 

(Wis.)  m 

2.  Description  of  Land— Extrinsic  Evidence.— The  law  will  not  declare  a  con- 

tract for  the  sale  of  land  void  for  uncertainty  when  the  light  which  contem- 
poraneous facts  and  circumstances  furnish  render  the  description  definite  and 
certain,  and  a  description  of  the  property  which  can  thus  be  rendered  certain 
will  be  regarded  as  sufficiently  certain  to  enforce  specific  performance.  Id, 
8.  Failure  of  Quantity  of  Land— Tender  of  Proportionate  Part  op  Pur- 
chase Money— Specific  Performance. — Where  plaintiff  sought  the  specific 
performance  of  a  contract  to  convey  land,  with  the  improvements  and  stock 
thereon,  on  tender  of  payment  of  a  proportion  of  the  purchase  money  eaual 
to  the  value  of  the  actual  number  of  acres  in  the  tract,  which  was  smaUer  tlian 
was  supposed  at  the  time  of  making  the  contract,  the  bill  was  KM  demurra- 
ble.   Id. 

4.  Contract  TO  Convey— Foreclosure— Payment— Performance  op  Contract 

to  Build  House.— On  examination  of  the  evidence  of  payment,  ?iM,  that  the 
payments  alleged  to  have  been  made  were  not  proven;  that  the  counter-claim 
for  damages  for  a  failure  on  the  part  of  plaintiff  to  build  and  finish  a  house 
on  the  premises,  as  stipulated,  should  not  be  allowed.  Stoeneu  v.  Davidson, 
(Iowa,)m 

5.  Attorney's  Fees— Laws  1880,  Ch.  185,  §  8.— In  an  action  to  foreclose  a  con- 

tract to  convey  land  providing  for  an  attorney's  fee,  such  fee  cannot  be  re- 
covered unless  the  attorney's  affidavit  required  by  the  act  of  1880  is  filed  at  the 
time  of  filing  the  petition  at  the  commencement  of  the  suit.    Id 

6.  Reservation  of  Timrer— Right  to  Enter  and  Cut.— Where  land  is  sold  with 

a  reservation  of  timber,  that  reservation  carries  with  it  the  right  to  enter,  cut, 
and  carry  away;  and  where  the  contract  is  silent  as  to  the  time  within  which 
the  timber  is  to  be  removed,  the  vendee  cannot  atanj  time  interfere  with  the 
removal;  but  where  a  definite  time  is  specified  in  which  the  timber  is  to  be  re- 
moved, what  is  left  thereafter  passes  to  the  estate.  Wait  v.  Baldwiny  (Mich.) 
697. 

Bights  and  Remedies — In  General, 

7.  Failure  of  Title— Action— Measure  of  Damages. — In  a  proceeding  to  re- 

cover damages  for  the  failure  of  the  title  of  a  lot  purchased,  the  award  of  a 
sum  greater  than  the  value  of  the  lot  is  excessive.    liorse  v.  Beats,  (Iowa,)  461. 
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8.  Fraudulbrt  Rbfrbsieittation  Afl  TO  Valtts.— A  mere  expression  of  opinion 

as  to  the  value  of  land  to  be  exchanged  for  other  land  will  not  amount  to  a 
false  representation.    McMy  y.  AusUn,  (Wis.)  192* 

Vendor's  Lien. 

9.  Lien  not  Assionablb.— As  a  general  rule,  the  equitable  lien  of  a  grantor  of  real 

estate  for  the  price  thereof  is  not  assignable.    Sdmmond  v.  Peyton,  (Minn.)  72. 

10.  Contract  to  Secukb  Monet  on  Land— Vendee  not  Liable. — H.  became 
surety  for  W.  on  a  note  for  money  he  borrowed  to  purchase  land,  on  which 
he  agreed  to  give  H.  a  mortgage  "to  secure  him,  but  W.  never  executed  such 
mortffaffe.  and  H.  had  topay  the  note.  In  the  mean  time  W.  sold  and  con- 
veyed the  land  to  M.  T.  w .,  who  had  no  actual  knowledge  of  the  agreement 
with  A.  Prior  to  this  W.  had  given  H.  a  note  signed  bvM.  T.  W.  as  surety, 
which  was  accepted  in  lieu  of  the  proposed  mortgage.  H.  brought  an  action 
to  enforce  payment  of  this  note,  ana  to  enforce  the  agreement  to  execute  a 
mortgage,  to  enforce  a  lien  on  the  land,  and  to  foreclose  it.  Held,  that  H.  was 
not  entitled  to  a  lien  on  the  land.    Harkleroad  v.  Waterhouse,  (Iowa,)  291. 

Bona  Fide  Pwrchasere—NoHee. 

11.  Unbecobdbd  Deed— Pubchaser  with  Notice.— A  person  having  notice  of 
an  unrecorded  deed  conveying  property  to  another,  and  who  notwithstanding 
takes  a  deed  from  the  former  owner,  cannot  acquire  title  as  against  the  holder 
of  the  unrecorded  deed.     Oliver  v.  Sanborn^  (Mich.)  527. 

12.  Reservation  in  Deed.— A  reservation  in  a  former  deed  is  notice  of  subsist- 
ing right,  and  binding  on  a  subseauent  purchaser,  even  though  he  takes  title 
by  a  deed  of  general  warranty.     Wait  v.  Baldwin,  (Mich.)  697. 

18.  PoesESSiON— Notice.— Where  a  party  in  possession  of  land  at  the  time  of  the 
sale  thereof,  claiming  to  hold  the  same  under  a  lease  for  a  term  of  years,  the 
possession  is  notice  of  subsisting  equities  aqd  rights  claimed.  Leebriek  v. 
StoAfe,  (Iowa,)  490.* 

14  Right  to  Improvements  Erected  with  Knowledge  of  Right  of  An- 
other TO  Deed.— Where  a  verbal  agreement  for  the  sale  of  land  is  made, 
and  the  vendee  goes  into  possession,  cultivates  it,  prepares  to  erect  a  house 
thereon,  by  piling  lumber  on  it  to  season,  and  finally  pays  the  full  amount  of 

Surchase  money,  a  partj  who,  having  knowledge  of  these  facts,  obtains  a 
eed  for  the  land,  forcibly  and  unlawfully  takes  possession  thereof,  and 
erects  a  house  thereon,  cannot  claim  such  house  in  an  action  by  the  vendee 
to  compel  the  execution  and  delivery  of  a  deed  to  the  land,  ana  be  allowed 
to  remove  the  same.  Hovzik  v.  Deleglise,  (Wis.)  171. 
16.  Notice  from  Possession. — ^Where  a  grantor  remains  in  possession  of  real  es- 
tate after  the  execution  of  a  warranty  deed  therefor,  aparty  purchasing  n^ust 
ascertain  by  what  riffht  he  retains  possession.  McHugh  v.  Smiley,  17  Neb. 
620,  626;  8.  C.  20  N.  W.  Rep.  296.  and  24  N.  W.  Rep.  277.  Hansen  v.  Berthd- 
«<m,(Neb.)428.* 

See  Easement;  Mortoaob,  6;  Principal  and  Agent,  4,  6;  Balb;  Specific  Per- 
formance, 2-4;  Btatutb  of  Frauds,  1. 

YENTJE.    Bee  AonoN  or  Burr,  8;  Removal  of  Oavsb  from  State  to  United 

Statbs  Court. 

YERDICT.   Bee  Affbal,  24, 26;  Husband  and  Wife,  4;  New  Trial,  1-lf;  Trial, 

2(^28. 

VILLAGES.    Bee  Municipal  Ck>RFORATiONS,  1,  2. 

WAGER. 

1.  Btaxbholder— Demand.— Where  a  wager  is  illeffal,  either  party  may  claim 

the  money  deposited  by  him  from  the  stakeholder,  even  after  the  wager  is 
decided  against  such  party,  provided  the  demand  is  made  before  Uie  money  is 
actually  paid  to  the  winner.    Middle  v.  Perry,  (Neb.)  721.* 

2.  Waoeb  Paid.— If  the  money  was  actually  paid  bv  the  stakeholder  to  the  win- 

ner before  notice  or  demand  of  the  loser,  he  will  be  exonerated     Id, 
8.  ORiMnrALiTT.— Section  214  of  the  Criminal  Code  does  not  apply  tc  a  mere  stake- 
holder who  has  taken  no  part  in  the  illegal  transaction.    la. 
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WAIVER.    See  Contkact,  6;  SrATtrrB  of  Fbavds,  4. 

WAREHOUSEMAN. 

1.  Demandiko  Grain— Rbcbifts.— a  demand  by  the  holder  of  a  warehouse  or 
elevator  receipt  for  grain  deposited  for  storing,  for  the  amount  called  for  by 
the  receipt,  is  good,  notwithstanding  that,  by  reason  of  removal  of  grain  by 
the  warehouseman,  there  is  not  enough  left  in  store  to  answer  all  the  receipts. 
Leuthold  v.  Fairehild,  (Minn.)  508. 

3.  Wrongful  Dispositiok  of  Wheat— LiABniiTT  of  Bawk— Bill  of  LADnro— 
Draft. — Y.,  a  warehouseman,  having  in  his  warehouse  wheat  deposited  by 
others  for  storing,  shipped  it.  without  their  consent,  on  the  cars  for  Chicago; 
took  bills  of  lading,  in  which  the  Bank  of  K.  was  named  as  consignee;  drew 
his  drafts  on  the  parties  in  Chicago,  for  whom  the  wheat  was  destined;  pro- 
cured the  bank  to  discount  them,  delivering  to  it  the  bills  of  lading  as  security 
for  them.  The  bank  indorsed  the  bills  in  blank,  and  forwarded  them,  witn 
the  drafts,  to  its  correspondent  in  Chicago,  and  the  latter,  on  payment  of  the 
drafts,  delivered  the  bills  of  lading  to  the  drawee.  Held,  that  this  did  not 
render  the  bank  liable,  as  for  a  conversion,  to  the  owners  of  the  wheat.  BM, 
also,  that  the  agent  of  the  warehouseman,  who  assists  him  in  so  disposing  of 
the  wheat  knowing  that  he  was  doing  it  wrongfully,  was  liable  to  the  owners 
of  the  wheat.    Id, 

WARRANTY.    See  Sale,  !W. 

WATERS  AND  WATER-COURSES. 

1.  Riparian  Owner— Grant  from  United  States — Extent  of  Title  to  Bed 

OF  STREABf— Presumption.— The  owner  of  the  bank  of  a  navigable  stream  by 
purchase  from  the  United  States  is  presumed  to  be  the  owner  of  the  bed  of 
the  stream  in  front  of  his  purchase  to  the  middle  or  thread  thereof,  and  the 
same  presumption  arises  in  favor  of  the  owner  of  such  bank  in  all  cases,  how- 
ever such  owner  acquires  his  title;  but  the  presumption  in  the  case  of  owners 
not  deriving  their  title  directly  from  the  government  is  not  conclusive.  Nor- 
cross  V.  Griffllhs,  (Wis.)  606.* 

2.  Right  to  Separate  Bed  of  Stream  from  Remainder  of  Land. — ^The  owner 

of  lands  bordering  upon  a  navigable  stream,  and  of  the  bed  of  the  stream  in 
front  of  the  lands,  may  separate  the  ownership  of  the  lands  upon  the  bank  of 
such  stream  from  the  ownership  of  the  bed  of  the  stream,  and  convey  the 
shore  and  bank  to  one  grantee  and  the  bed  of  the  stream  to  another.  Ja. 
8.  Deed  of  Land— Bank  of  River  as  Boundary— Presumption  as  to  Land 
CoNVETED— Presumption,  how  to  be  Overcome.— When  the  owner  of 
lands  bordering  upon  a  navigable  stream  makes  a  deed  as  to  such  lands,  the 
boundaries  mentioned  in  which  include  the  whole  of  the  bank  and  shore 
along  the  stream  for  the  whole  length  of  the  lot  conveved,  there  arises  a  pre- 
sumption that  the  grantor  intended  to  convey,  and  did  convey,  all  his  rights 
to  the  bed  of  the  stream  in  front  of  the  lands  described  in  the  deed  to  the 
middle  of  such  stream;  and  that  presumption  can  only  be  rebutted  by  an 
actual  reservation  in  the  deed,  or  by  the  production  of  such  facts  and  circum- 
stances in  evidence  attending  the  making  of  the  conveyance  as  clearlv  show 
an  intention  to  limit  the  grant  to  the  exact  boundaries  fixed  by  the  aeecrip- 
tion  in  the  deed.    Id. 

See  Loos  and  Loogino,  1. 

WAYS. 

PubHe  Ways— Dedication, 
1.  Streets— Dedication— Accept ANCE — Opening  Part  of  Street— Rigstb 
OF  Lot-Owners.— The  owner  of  certain  land  platted  it  as  an  addition  to  the 
city  of  Burlington,  and  sold  lots  bounded  by  a  strip  of  land  90  feet  wide  in- 
tended for  a  public  street.  The  city  opened  and  improved  said  street  to  a 
width  of  60  feet,  and  the  lots  were  improved,  and  fences  were  erected  b^  the 
lot-owners  up  to  the  line  of  the  street  as  improved  and  used  by  the  public  for 
travel.  Held,  that  after  25  years  the  city  could  not.  as  against  the  lot-owners, 
claim  the  portion  of  the  land  that  had  not  been  opened  and  used  as  a  street, 
and  that  it  would  be  presumed  that  it  had  only  accepted  that  part,  and  not 
the  whole  tract  intended  to  be  dedicated  by  the  original  owner.  Bsil  v.  Oifig 
of  Burlington,  (Iowa,)  246.» 
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H.  Stkeets— Dedication— Etidkncb—Villaob  Plat.— In  an  action  for  trespasB 
qttare  clatisum  in  which  defendants  set  up  that  the  locus  tn  quo  was  a  street, 
the  plat  of  the  village  in  which  the  alleged  street  was  located  may  be  admitted 
in  evidence  merely  to  show  the  situation  of  the  premises,  and  to  enable  the 
Jury  to  get  a  better  idea  of  the  locality.    EtutlaTUt  v.  Fogo,  (TV is.)  15d. 

B.  Declarations  and  Acts  of  Ownbk.— In  order  to  prove  the  dedication  of  a 
street  to  the  public,  it  mav  be  shown  that  the  former  owner  of  the  land  sold 
lots  laid  out  on  a  plat,  ana  pointed  out  to  the  purchaser  where  said  street  ran, 
and  charged  more  for  such  lots  because  bounded  by  said  street.    Id* 

4.  Intent  to  Dedicate.— In  order  to  constitute  a  valid  dedication  to  the  public 

of  a  highway  by  the  owner  of  the  soil,  there  must  be  an  intention  on  the  part 
of  the  owner  to  dedicate  it,  and  it  must  appear  that  there  was  an  absolute 
dedication  of  the  way  to  the  public.    Id* 

5.  Acceptance  by  Public— The  owner  of  the  soil  must  not  only  intend  to  dedi- 

cate the  land  as  a  highway,  but  the  public  must  accept  the  dedication  in  order 
to  constitute  a  public  highway.  To  constitute  such  acceptance  it  is  not  nec- 
essary that  the  officers  oi  the  town  or  village  should  formally  accept  the  gift 
in  behalf  of  the  public;  but  travel  by  the  puolic,  to  such  an  extent  and  to  such 
a  length  of  time  as  to  show  that  the  public  convenience  and  accommodation 
require  the  road,  is  a  sufficient  acceptance.    Id* 

Proceedings  to  Lay  Out. 

6.  RoADB  Alono  Railways— Damaobs  to  Land-Owners.— Where  a  public  road 

is  located  alon|^-side  of  a  railway  previously  constructed  and  in  operation,  the 
Jury,  in  awarding  damages  to  the  land-owner  for  sud^  public  road,  cannot 
consider,  as  an  element  of  damage,  the  fact  that  teams  passing  along  such 
'  road  might  be  frightened  by  the  cars,  and  run  away,  and  injure  the  land- 
owner's fences  or  crops.     Otoe  Co.  v.  Ileye,  (Neb.)  145. 

7.  "Incidental"  Damages.- The  Jury  should  be  instructed  as  to  what  consti- 

tutes the  proper  elements  of  damage,  and  an  instruction  that  the  Jury  should 
allow  the  land-owner  **any  incidental  damages  sustained  by  reason  of  the 
location  of  the  road,"  etc.,  without  stating  wnat  constitutes  incidental  dam- 
ages, is  liable  to  mislead  the  Jury.    Id. 

Tax. 

8.  FuHDfl  TO  BE  Applied  to  Roads  Acquired  by  User.— Highways  can  be  ac- 

quired by  user  as  well  as  by  proceedings  under  the  statute,  and  highway 
funds  may  be  appropriated  to  the  working  of  such  a  road  as  well  as  any  other* 
laid  out  under  tne  statute.    Peninsular  Iron  <!h  Lumber  Co.  v.  Crystal  Falls  Tp., 
(Mich.)  666. 

Bracing  Highway. 
t.  Indictment  for  Defacing — Changing  Plan  of  Road  Supebyibob. — A  per- 
son who  is  ffuilty  of  making  a  material  change  in  a  highway  from  the  plan 
adopted  by  the  road  sui>ervisor,  that  isnot  a  more  complete  execution  of  such 
plan,  is  guilty  of  defacing  the  highway,  within  the  meaning  of  the  statute. 
moeyr.  Sunier,  (Iowa.)  875. 

Bights  of  PubUe, 

10.  Btrbetb— Public  Easement.— The  public  easement  In  a  public  street  is  the 
public  and  common  right  to  use  the  same  for  the  passage  of  persons  and  prop- 
erty, and  for  purposes  incidental  to  such  passage.  JftenMU  ▼.  MinruapoUs,  L, 
d  k.  By.  Go.,  (mnn.)SS9. 

11.  Right  of  Owner  op  Soil.— The  owner  of  the  soil  over  which  a  street  is  laid 
has  the  right  to  insist  that  a  street  shall  be  used  for  the  legitimate  purposes  of 
its  creation  and  existence,  and  in  a  manner  proper  to  effectuate  the  same. 
Id. 

12.  Rightfulness  of  Use— Question  of  Law. — ^When  a  street  is  being  used  for 
the  purpose  (legitimate  in  its  general  nature)  of  the  passage  of  persons  and 
property,  but  oblection  is  made  to  the  mode  ot  use,  the  question  of  rightfulness 
depends  upon  whether  the  use  objected  to  is  consistent  or  inconsistent  with 
the  common  public  use  in  which  eveij  person  is  entitled  to  share,  lliis  ques- 
tion of  consistency  or  inconsistency  is  a  question  of  law.  That  is  to  say,  the 
jTocto  of  a  given  case  being  ascertained,  it  is  for  the  court  to  pronounce  upon 
their  effect,  and  to  determine  whether  a  manner  of  using  a  street  complained 
of  is  or  is  not,  all  things  considered,  a  substantial  Infringement  upon  the 
common  public  right,    id. 
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18.  Stuekt  Railway— STEAif-MoTOB.—-Br<?W,  in  the  application  of  the  foregoing 
principles  to  the  particular  state  of  facts  found  in  this  case,  and  given  m  de- 
tail in  the  opinion,  that  the  use  of  a  public  street  in  the  city  of  Minneapolis 
by  defendant,  with  the  permission  of  the  public  authorities,  for  the  consirac- 
tion  and  operation  of  its  railway,  is  the  use  of  it  in  aid  of  the  street  as  a  pas- 
senger street  railway,  and  not  tne  imposition  upon  the  soil  of  the  street  of  a 
servitude  additional  to  the  proper  street  easement.  And  this,  notwithstand- 
ing the  fact  that  said  railway  is  operated  hj  steam,  and  is  used  for  the  pur- 
pose of  transporting  persons  from  its  terminus  within  the  city  to  a  point  18 
miles  outside  of  the  city  limits,  as  well  as  for  transporting  i^ersons  from  one 
point  in  the  city  to  another,  and  that  outside  of  said  limits  it  is,  to  some  ex- 
tent, operated  as  an  ordinary  commercial  railway.    Id* 

14.  Sertitxjde— Franchise.— iTi^d,  further,  that  plaintiff,  as  owner  of  the  soil  of 
the  street,  having  no  right  to  object  to  defendant's  use  of  the  same  on  the 
ground  that  it  imposes  a  servitude  additional  to  the  proper  street  easement, 
and  the  defendant  being  in  possession  (so  far  as  necessary  for  the  purposes  of 
its  railway)  of  the  street  with  the  sanction  and  acquiescence  of  the  public 
authorities,  the  plaintiff  is  not  in  a  position  to  object  that  defendant  in  its  use 
of  the  streets  and  the  operation  of  its  railway  is  acting  ultra  vires,  or  that  it 
is  invading  the  franchise  of  another  corporation.  Mitcbsll,  J.  dissentinj^. 
Id. 

See  Easement;  Municipal  Corforations,  8-31,  83-85,  88-48;  Nboligkncx,  1-^; 
Railroad  Coicpaniss,  8,  6,  8,  9;  Subyetb,  2. 

WEIGHT  OF  EVIDENCE.    Bee  Etidbncb,  23-35. 

WlDOYf.    See  Executors  and  Adminibtrators,  11;  Will,  8,  i. 

WILL. 

CkmstrueHon, 

1.  Excess  over  Sum  Named  Left  to  Church— Valuation,  at  What  Timb 
Made.— A.  devised  and  bequeathed  his  property  in  certain  proportions  to  his 
wife  and  children,  with  a  provision  that  if,  when  the  estate  came  to  be  di- 
vided, it  should  exceed  $100,000.  no  more  than  that  sum  should  be  inherited 
by  his  family  under  the  will,  and  that  the  excess  over  that  amount  should  go 
to  the  trustees  of  a  particular  church.  When  the  property  was  appraised  it 
was  found  not  to  exceed  $100,000  in  value,  but  before  the  estate  was  settled 
most  of  the  assets  had  appreciated  in  value,  so  that  about  $21,000  remained 
in  the  executor's  hands  after  paying  the  widow  and  children  $100,000.  HM, 
in  a  suit  to  construe  the  will,  that  the  value  of  the  estate  was  to  be  determined 
at  the  time  of  the  appraisement;  that  the  widow  and  children  were  entitled 
to  the  benefit  of  the  enhancement  in  value;  and  that  the  trustees  were  not 
entitled  to  anv  part  of  the  estate.  First  Unitarian  800,  nf  Keokuk  y.  Moor- 
rison,  (Iowa.)  863. 

3.  Estate.— A  testatrix  left  to  her  granddaughter  a  life-interest  in  the  bulk  of  her 

estate,  remainder  to  the  issue  of  such  devisee;  but  if  the  latter  should  die 
without  issue,  the  estate  should  go  in  eaual  shares  to  the  brothers  and  sisters 
of  testatrix,  and  if  any  of  them  should  have  died,  the  share  of  each  should 
be  equallj^  divided  among  the  children  of  such  deceased.  The  devisee  did  die 
without  issue,  but  before  she  died  the  only  child  of  a  deceased  brother  of 
testatrix  died,  leaving  a  will  in  which  he  disposed  of  all  the  estate  of  which 
he  should  die  possessed.  The  executor  of  this  last-mentioned  will  claimed 
that  it  covered  his  decedent's  contingent  interest  under  the  former  will. 
Held,  that  even  if  it  did,  such  interest  was  determined  by  testator's  death, 
and  his  will  conveyed  no  share  of  the  original  estate.  Fikhugh  v.  Tcwnsend, 
(Mich.)  661. 

EighU  of  Widow. 

8.  Claiming  under  Will  and  Statute.— Where  a  widow  expressly  claims  un- 
der her  husband's  will,  she  cannot  have  a  distributive  share  also,  if  the  will  is 
inconsistent  with  such  distribution.     Seoerson  v.  SeDsrson,  (Iowa,)  811.* 

4.  Election. — ^Where  a  bequest  is  made  to  a  wife  in  lieu  of  her  dower,  which  she 

may  elect  to  take  or  not  to  take  under  the  will,  she  cannot  take  under  the 
will  and  claim  anything  else  which  is  not  bequeathed  in  addition  theiieto. 
Smithes  Appeal,  (Mich.)  80.* 
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WITNESS. 
O&mpeteney—TVansaciioTU  wWi  Deeedrnd^ 

!•   COKTRAOT  WITH  DbCBASBD  PaRTT— HoW  TO  BE  OOKBIDBRBD  AKD  PbOYBD.— 

In  considering  a  written  contract,  one  of  the  parties  to  which  has  died  subse- 
quently to  its  execution,  every  presumption  must  stand  in  favor  of  its  efficacy 
until  overthrown,  and  it  must  be  assumed  that  it  can  only  be  overthrown  by 
conduct  of  the  deceased  party  himself.  Meanwhile,  the  surviving  party  to 
the  contract  is  not  a  competent  witness  as  to  matters  between  himself  and  the 
deceased  party  upon  which  such  deceased  party,  if  still  living,  could  have 
testified  himself.    8eUgman  v.  Estate  of  Ten  Eyck,  (Mich.)  614.  , 

3.  TBA:frBACTioiT8  WITH  Decedbnt.— In  an  action  against  an  executor  to  recover  for  ' 

services  rendered  decedent  in  examining  and  correcting  his  books  of  account, 
the  plaintiff  is  competent  to  testify  as  to  Iiow  long  he  was  enraged  in  the  work, 
and  how  much  his  services  were  reasonably  worth.  BeMLen  v.  Beott,  (Wis.) 
856.» 
8.  Plaintiff's  Attobnbt  — Tbansactions  not  Bbouoht  Hoiib  to  Deceased 
Pabtt.— The  testimony  of  plaintiff's  attorney  as  to  his  transactions  in  that  re- 
lation, in  regard  to  a  claim,  cannot  be  admitted  unless  they  were  brought 
home  to  the  deceased  party  during  his  life,  or  included  in  dealings  known  to 
him,  or  authorized  by  nim.    Pdssmore^e  Appeal,  (Mich.)  601. 

Competency  of  Attomeye, 

4.  Convbbsation  in  Pbbsencb  of  Attobnet.— The  repetition  of  a  conversation 

previously  held  between  two  persons  in  the  presence  of  an  attorney,  to  whose 
office  they  had  gone  in  order  to  have  a  paper  prepared  in  connection  with  the 
subject  of  the  conversation,  is  admissible  in  evidence  as  testified  to  by  the 
attorney  against  one  of  the^arties,  such  conversation  not  being  a  privileged 
communication.  Hovm  v.  House,  (Mich.)  868.* 
Q.  Relations  with  Clibnt  Ceasing. — Where  an  attorney  is  employed  to  prose- 
cute an  action  to  foreclose  a  mortgage,  and  before  the  final  foreclosure  is  con- 
summated, and  during  the  litigation,  the  plaintiff  denies  the  authority  of  his 
attorney  to  prosecute  a  collateral  action,  which,  if  prosecuted,  would  work 
an  estoppel  on  plaintiff,  and  where  in  a  subsequent  action  in  which  the  ques- 
tion of  the  authority  of  the  attorney  to  act  becomes  important  for  the  purpose 
of  determining  the  rights  of  parties  affected  by  the  first  decree,  it  is  not  a 
violation  of  the  law  of  privileged  communications  to  allow  the  attorney  to 
testify  as  to  his  employment,  and  as  to  the  instructions  given  him  by  his  client, 
or  as  to  his  approval  of  the  course  pursued  by  t]^e  attorney.  Especially  is  this 
the  case  where  the  relation  of  attorney  and  client  has  ceased,  and  the  authority 
of  the  attorney  is  called  in  question  by  his  client,  and  in  case  where  equities 
of  third  parties  are  to  be  settled  without  detriment  to  the  rights  of  the  client. 
Brigham  v.  McDowell,  (Neb.)  384.* 

6.  Assumed  Attobnet. — Confidential  communications,  made  by  the  prisoner  in 

reliance  upon  the  supposed  relation  of  attorney  and  client,  whether  the  per- 
son assuming  to  act  as  such  is  an  Attorney  or  not,  are  excluded  from  evidence. 
But  it  is  otherwise  when  the  communication  was  made  in  the  presence  of 
others,  and  where  no  testimony  has  been  produced  showing  what  influences 
were  used  by  the  supposed  attorney  to  induce  the  confidence.  People  v. 
Barker,  (Mich.)  589. 

7.  Evidence  op  Attorney  as  to  Matters  before  Emflothent.  —  The  evi- 

dence of  an  attorney,  whose  relations  with  the  party  concerned  had  not  been 
of  the  confidential  nature  of  attorney  and  client  at  the  time  to  which  such 
evidence  relates,  is  admissible.     Tucker  v.  Finch,  (Wis.)  817.* 

Examination  of  WUneases^Parties  h^ore  Suit. 

8.  Examination  of  Defendant— Bill  of  Discovert— Rev.  St.  1878,  §4096.— 

The  object  of  section  4096,  etc..  Rev.  St.,  was  to  abolish,  not  the  form  only, 
but  the  substance  as  well^  of  the  old  proceeding  by  bill  of  discovery,  and  to 
enable  the  party  to  obtain  the  benefits  of  the  bul,  and  give  him  a  more  ample 
remedy  by  taking  the  deposition  of  the  opposite  party  as  a  witness  in  the  case 
upon  all  points  involved  in  the  issue.     Wnereatt  v.  Ellis,  (Wis.)  680. 

A.  Jm>OB  in  Chambers— Po webs— Examination  of  Defendant.— A  court  com- 
missioner of  the  county  where  the  party  to  be  examined  resides,  may  take  the 
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deposition  of  the  defendant  in  an  action  nnder  section  4096,  Bey.  St.;  fhe 
court  commissioner  having,  for  sudli  a  purpose,  the  powers  of  a  Judge  at 
chambers.    Orton,  J.,  dissents.    Id. 

10.  CoMFBLLn^G  Pabtt  TO  Answeb  Wbitten  Ihtbbkogatobibs.— It  is  error  in 
the  district  court  to  make  an  order  requiring  a  party  to  answer  written  in- 
terrogatories prepared  by  the  opposite  party.    Leuthold  y.  FairekUd,  (Minn.) 

Practice  on  ExaminaHon. 

11.  ExAMiKATiOK— Rbpbatino  Qubbtion.— Where  a  witness  has  fully  answered 
a  question,  it  is  not  error  to  sustain  an  objection  to  a  question  calling  for  the 
same  testimony.    Hinton  v.  dream  GUy  E.  Co.,  (Wis.)  147. 

12.  ExPKBT  Witness— C)R08s-ExAMmATiON  as  to  Knowledge— Staitoakd  Au- 
thors.— Where  a  witness  is  examined  in  the  trial  of  a  cause  as  an  expert,  and 
testifies  as  to  his  opinions  on  scientific  questions  involved  in  his  profession, 
it  is  competent  upon  cross-examination  to  inquire  as  to  the  extent  of  his 
knowledge,  and  his  familiarity  with  the  accredited  standard  authors  of  hia 
profession.    Hutchine<m  v.  State,  (Neb.)  118. 

18.  Refreshing  Memory. — A  witness  who  has  taken  memoranda  of  facts  at 
about  the  time  of  the  occurrence,  and  who  knows  that  such  memoranda  are 
correct,  may  hold  such  memoranda  in  his  hand,  and  testify  to  the  facts,  as. 
facts,  although  he  at  the  time  admits  that,  even  with  the  aid  of  the  memoranda, 
he  does  not  remember  the  occurrence  of  the  facts.  Lipscomb  v.  Lyon,  (Keb.) 
731. 

14.  MANDAikCus  Refused.— Application  denied  for  a  writ  of  mandamus  to  compel  a 
Judge  to  imprison  a  witness,  summoned  before  him  to  give  testimony  to  be 
used  in  a  case  pending  in  another  state  for  refusal  to  answer  certain  questions 
put  to  him.    Atchison,  T.  d  S,  F,  B.  Go.  v.  Wayne  Circuit  Judge,  (Mich.)  6. 

Corroboration — Impeachment 

15.  Corroboration — ^Declarations  out  of  Court.— Evidence  of  what  a  witness 
has  said  outside  of  court  is  not  admissible  to  corroborate  or  fortify  his  testi- 
mony.   i?A«4to««Zv.  iStep A<j7i*,  (Iowa,)  786. 

16.  Impeaching  Witness  by  Proof  of  Contradictort  Statements— Lbadiho 
Questions.— When  it  is  sought  to  impeach  a  witness  by  proving  that  he  made 
contradictory  statements  as  to  the  transaction  involved,  the  impeaching  wit- 
ness may  be  asked,  in  the  form  of  a  leading  question,  if  such  witness  did  not 
make  to  him  the  statements  claimed  to  have  been  made.  HintonY.  Cream  City 
R.  Co.,  (Wis.)  147. 

17.  Impeachment— Declarations  out  of  Court.— Before  a  witness  can  be  con- 
tradicted by  showing  by  the  oath  of  another  witness  that  he  has  made  state- 
ments out  of  court  inconsistent  with  his  testimony,  he  must  be  interrogated 
as  to  whether  he  has  made  such  statements,  and  his  attention  called  to  the 
time  and  place  of  making  them  and  to  whom  made.  Hooper  v.  Browning, 
(Neb.)  419. 

See  Assault  and  Battery,  1,  2;  Criminal  Law,  2, 8, 5;  Deposition;  New  Trial, 

8;  Rape,  1. 

WORDS. 

The  Verb  "Lease"- The  Verb  "Rent"— Distinction. — According  to  the  legal 
acceptation  of  the  terms,  the  verb  "lease"  has  reference  to  the  act  of  the  les- 
sor, whereas  the  verb  "rent"  is  of  broader  signification,  and  may  refer  to  the 
act  of  either  the  lessor  or  the  lessee.     Gray  v.  La  Fayette  Go,,  (Wis.)  811. 

WRIT.    See  Mandamus. 

WRIT  AND  PROCESS. 

1.  Substituted  Service— Necessity  of  Strict  Compliance  with  Statute. —The 

statute  authorizing  substituted  service  of  process  must  be  strictly  complied 
with,  in  order  to  confer  jurisdiction  upon  the  court  over  ihe  property  of  de- 
fendant, which  the  suit  is  instituted  to  reach  and  subject  to  me  payment  of 
his  debt.     GoUon  v.  Bupert,  (Mich.)  520. 

2.  Affidavit  Reouired  for  Substituted  Service. — The  affidavit  required  pre- 

liminary to  allowing  a  substituted  service  must  show  every  fact  neoessacyto 
give  the  officer  Jurisdiction  to  make  the  order  for  appearance.    Id. 
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8.  SoTTRCE  OP  Information  Usbd  for  AFFroAvrr.— There  Is  no  requirement  in 
the  statute  that  the  person  making  the  affidavit  shall  give  the  source  of  his  in- 
formation, nor  does  it  undertake  to  prescribe  what  shall  be  considered  proof 
of  the  facts  required  to  be  shown  by  affidavit,  though  it  is  good  practice  to  give 
the  name  of  the  informant,  or  the  source  of  the  information,  if  possible.    Id, 

4.  Service  of  SuMMOKS—AFFioAvrr.'— Where  an  affidavit  states  that  the  summons 
was  served  by  leaving  a  copy  *'at  the  last  and  usual  place  of  abode  of  said 
defendant,  in  Clark  county. "  the  obvious  meaning  is  that  the  service  was 
made  at  the  last  and  usual  abode  of  defendant,  and  that  such  place  of  abode 
was  then  in  Clark  county.  The  language  used  should  not  be  so  narrowly  con- 
strued as  to  indicate  merely  the  defendant's  last  and  tuualplaee  of  abode  mihai 
county.    Healey  v.  BuUer,  (Wis.)  822. 

See  Attaohmsnt,  2,  6;  Equitt,  20;  Jubtiob  of  thb  Pbaob,  8;  Bbflbydi,  4; 

Sheriff. 

WRIT  OF  ERROR.    See  Ebbob. 

YORE  CITY.    See  Mubioifal  Oobpobatiovb,  84, 85. 
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